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Several TI T LE S, 


WITH THEIR 


DIVI S I G 


NO 1; it 


Þabeas Cozpus. Page 1. 
(4) () F the Nature and ſeveral Kind of Writs of Habeas Corpus. 


Page 1 
(B) Of the Habeas Corpus ad ſubjiciendum. 
And herein, 
1. What Courts have a Juriſdiction of granting it. 3 


2. To what Places it may be granted, 
3. In what Caſes it is to be granted, and where it is the proper 


Remedy. 
4. How far the Courts have a diſcretionary Power in 8 
or denying it; and therein of the Habeas Corpus Act. 6 
5. Of the Manner of ſuing it out, and the Form of the Writ, 9g 
6. To whom it is to be directed. 9 
7. By whom to be returned. 10 


8. Of the Manner of compelling a Return, and the Offence > 2 
falſe Return. 

9. What Matters muſt be returned together with the Body of 
the Party. 11 

10. Where the Return ſhall be ſaid to be ſufficient, and to warrant 


the Commitment. 12 
Az 11, Whe- 


wan + - —— 
— ——— —́— X — 2 SIS 
= 


2 — 


TTT 


3 g 


A TABL of the ſeveral TITLES, 
11, Whether the Party can ſuggeſt any Thing contrary to the 


Return. Page 13 

12. Whether any Defe& in the Return may be amended. 14 

13. What is to be done with the Priſoner at the Return; and 

therein of bailing, diſcharging or remanding him. „ 

(C) Of the Habeas Corpus ad faciendum & recipiendum. 15 


heir and Anceſtoz. Page 16. 


(A) Of the Nature of the Relationſbip between Heir and Anceſtor. 16 
(B) Of the ſeveral Kinds of Heirs. 


And herein, 
1. Of the Heir apparent. 17 
2. Of the Heir General, or Heir at Common Law. 18 
3. Of the ſpecial Heir, or Iſſue in Tail. 19 
4. Of the Cuſtomary Heir, 9 


5. Of the Heres fadtus. 20 
(C) Of what Conditions, Covenants, &c. of the Anceſtor's the Heir ſhall 
take Advantage. | 20 
(D)WWbatConditions Covenants, &c. ſhall extend to him. ſo as to bind him, 22 
(E) What A#ionshe may commence and proſecutein Right of his Anceſtor. 23 
(F) Where the Heir ſball be ſaid to be bound to anſwer his Anceſtor's Debts 
and Contradts. * 27 
(G) Hoa to be proceeded againſt where he is bound. 29 
(H) Where he ſhall be liable himſelf, and the Judgment general or ſpecial, 
And herein, 
1. Where he ſhall be liable for his falſe Pleading. 30 
2. Where by his Promiſe to pay or diſcharge the Debt of his An- 
ceſtor. 2 
(1) What ſball be Aſſets in his Hands. 5 
What Things ſhall go to the Heir, and not to the Executor, vide 
Tit. Executors and Adminiſtrators, Vol. 2. p. 418. 


Iyereſy, and Offences againſt Religion. 


Page 34. 
(A) Of Hereſy, And herein, 
1. What it is. 35 
2. By whom it is cognizable. 35 
3. How puniſhed, | 36 
(B) Of Witchcraft, and beau puniſhed. | 37 


(C) Of Offences againſt Religion as puniſhable by the Common Law. 
(D) Of Offences by Statute againſt Religion. 37 


And herein, 

1. Of the Offence of prophaning the Lord's Day, 38 
2. Of the Offence of Swearing. 40 
3. Of the Offence of Drunkenneſs. 40 
4. Of the Offence of Reviling the Sacrament, 40 
5. Of Offences againſt the Common Prayer. 40 
6. — = Offence of teaching School without conforming to the 

urch. 

7. Of the Offence in not coming to Church. 5 

And herein, 

1. What Forteitures of Money, Lands or Goods, ſuch Of- 
tenders incur. 42 

2. In what Manner they are to be proceeded againſt for thoſe 
Forfeitures. 43 

3. What other Inconveniencies they are ſubject to. 44 


4 By what Means they may be diſcharged. 44 
5. How far a Perſon is puniſhable for ſuffering ſuch Abſence 


in others 
: 5 
8. Of 


With their DIVISIONS. 


8. Of Offences ugainſt the eſtabliſhed Church by Proteſtant 
Diſſenters. Page 45 
Of the Offence of py or incouraging the Popiſh Religion, 
vid. Tit. Popiſh Recuſants, Vol. 3. p. 787. 
Of the Offence of holding an Office without conforming to the 
eſtabliſhed Religion, wide Tit. Offices, &c, Vol. 3. p. 718. 


Periot. Page 47. 
(A) Of the Original and Nature of Heriots. 


47 
(B) Of the ſeveral Kinds, and where an Heriot ſball be ſaid to be due. 
And herein, 


1. Where an Heriot ſhall be ſaid to be due by Cuſtom. 48 

2. Where an Heriot ſhall be faid to be due by Tenure or Reſer- 

| vation. | 50 

(C) Of the Remedies to be purſued for the Recovery of an Heriot where it 

is due. 52 
Highways. Page 53. 

A) Of the ſeveral Kinds, and what fball be ſaid a Highway. 54 

8 7 whom the Highway and Soil belong. a 54 

(C) Who hath a Right to a Way, and how he muſt claim it. 55 


(D) Whether a Highway may be changed 56 
(E) Of Stopping a Highway and other Nuſances therein. 57 
(F) Who are obliged to repair a Way by the Common Law ; and herein 

where a Perſon ſhall be liable by reaſon of Incloſure, Tenure or Preſcription. 


7 

(G) Of the Proviſion for repairing the Highways [and Turnpike Roads, 5 
Ad of Parliament. 59 
(H) How the Parties obliged to repair are to be proceeded againſt, andwhat 
Defence they may make, 60 


ue and Cry. Page 61. 
(A) Hue and Cry at the Common Law, or Suit of the King. 


And herein, 


1. By whom Hue and Cry is to be levied, 62 
2. In what Manner it is to be levied. 63 
3. In what Manner to be purtued. 63 
4 What the Perſons may juſtify doing who purſue it. 63 


5. How the Omiſſion or Negl-& of not doing it is puniſhed. 65 
(B) Of raijing Hue and Cry purſuant to the ſeveral Statutes which declare 
in what Manner the Hundred ſhall be chargeable, 
And herein, | 
1. What Kind of Robbery it muſt be, ſo as to make the Hun- 
dred liable, and how far it is neceſſary that it be done on the 


Highway 66 
2. On what Day, or Time of the Day, it muſt be committed. 67 
3. What Hundred ſhall be faid to be liable. 63 
4. What Perſon is to bring the Action, and make Oath of the 

Robbery. | 69 
g. Of the Notice to be given of the Robbery. 70 
6. Where the Party muſt give Bond for Payment of Coſts, in 

caſe he does not prevail. 71 
>. Of the Oath to be taken of the Robbery, and before whom 

the ſame muſt be. | 72 
8. At what Time the Action is to be brought. 73 


9, What 
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A TazLez of the ſeveral TITLES, 


9. What Evidence will maintain it; and therein of the Witneſſes 
for and againſt it. f Page 73 
10. What ſhall excuſe the Hundred; and therein of apprehend- 
ing the Robbers. 74 
11. How the Money is to be levied, and each Hundred to con- 
tribute to the Charges. 75 


Jdiots and Lunatics. Page 79- 


(A) What Perſons are efteemed ſuch, ſo as to come within the Protection of 


the Law, 79 
(B) How they are to be found ſuch. 80 
(C) M bo hath an Intereſt in, and Juriſdiction over them ; and herein of ap- 

pointing them proper Curators and Committees, and the Power and Duty 

of ſuch Committees. TOE 81 
(D) How far their Want of Underſtanding ſhall be ſaid to be prejudicial to 

them in Civil Reſpeds. 84 
(E) How far the Want of Underſtanding will excuſe in Criminal Caſes. 85 
(F) How far their Ads are good, void or woidable, [and of the late Pro- 

viſions by Statute-Law.] 86 
(G) How they are to ſue and defend. go 


Jnditment. Page 91. 


(A) Of the Nature of an Indidment, and how far it is conſidered as a 
Proſecution at the Suit of the King. 92 
(B) Where it is neceſſary, or the Party may be tried for a Capital Offence 
without it. | 93 
(C) By whom it is to be found; and herein who may and ought to be In- 
difors. | 5 
(D) Whether the Indictors or Grand Fury may find Part of a Bill FCA. x | 


before them true, and Part falſe. 95 
(E) What Matters are indifable. 96 
(F) Within what Place the Offence inquired of muſt ariſe. 97 


(G) What ought tobe the Form of the Body of an Indifiment at Common Law. 
And herein, | 
1. How the Body of an Inditment at Common Law ought to 


ſet forth the Subſtance and Manner of the Fact. 100 
2. How the Perſons mentioned or referred to in it. 103 
3. How the Thing wherein the Offence was committed. 105 
4. How the Circumſtance of Time and Place, 106 


5. Where the Offence indictable may be laid jointly and where 
ſeverally, and where both jointly and ſeverally, and where the 
Offences of ſeveral Perſons may be laid in one Indictment. 108 

6. Whether the Words Vi & Armis be in any Caſe neceſſary. 108 

7. Whether it be neceſſary to lay the Words contra Pacem, 109 

8. Whether it be neceſſary to lay it contra Coronam & Dignitatem 


Regis. 110 
9. Whether it be neceſſary to lay it in contemptum Regis. 110 
10. Whether neceſſary to lay it i//icite. 110 


it. Whether a DefeC in any of theſe Particulars be amendable. 110 
[ 12, Additional Obſervations, as to Pleading, Arraignment, Trial, 
and Judgment, Ec. from modern Caſes.] 9 
(H) What ought to be the Form of an Indi4ment upon a Statute, 
And herein, 


1. Whether it be neceſſary that ſuch Indictment recite the Statute 


whereon it is grounded. | 111 
2. What Miſrecitals of ſuch Statutes are fatal. 111 
3. How far it is neceſſary to bring the Offence indictable within the 
very Words of the Statute. 113 


4. Whe- 


With their DIVISIONS. 
4. Whether an Indictment grounded on a Statute that will not 
maintain it, may be good as an Indictment at Common Law. 


| Page 114 

. How far it is neceſſary to conclude contra formam Statuti. 114 

(1) What ought to be the Form of the Caption of an Indictment. 115 
(K) Where an Indid ment may be quaſbed. 116 


Jnfancy and Age. Page 117. 
( A) Who are Infants ; and herein of the ſeveral Ages and Periods between 


which the Law diftinguiſbes as to ſeveral Purpoſes. 4 xc, #68 
(B) To whom the Privilege of Infancy extends, or who are is be conſidered 


as Minors. 


123 
(C) How far the Law regards and takes Notice of Infants in Ventre ſa- 


mere. 12 
D) Hiw Infancy is to be tried. — 
8 Of what Things an Infant is capable in relation to the Public, and 
in which be ſball anſwer for bis Neglect. 125 
F) Of what Things capable, being for his own Advantage. 126 
G) How far the Law takes care of his Intereſt, ſo as nat to let him ſuffer 


by his Laches ; and herein where he muſt take Notice and perform Con- 
ditions, &c. 20 127 
(H) Where puniſhable for Crimes and Injuries committed by him. 130 
(I) Of the Ade of Infants, as they are good, void or voidable. | 
And herein, n 


1. Of their Contracts for Neceſſaries. 132 
2. Of Judicial Acts, or Acts done by him in a Court of Record. 
| | v4 

3. Of his AQts in pars, where void, or only voidable. 136 
4. Where void, or voidable, as to the Infant, ſhall yet bind 
others. 140 

5. At what Time voidable Acts are to be avoided. 141 
6. By whom to be avoided. 142 
7. In what Manner they are to be avoided, 5 


8. Of the Confirmation of voidable Acts. 145 
(K) Of the Privilege of Infants in Suits and Aions by and againſt them. 
And herein, 
1. How far the Courts take care of the Intereſt of Infants. 146 
2, How they are to appear when they ſue or are ſued. 148 
(L) Of the Privilege of Infancy as to the Parol's demurring. 
And herein, ä a 
1. In what Actions the Parol demur. 152 
2, Where the Parol ſhall demur without any Plea pleaded. 156 
3. Upon what Plea pleaded the Parol ſhall demur. 158 
4. For the Nonage of what Perſon the Parol hall demur. 158 
5. In reſpect to what Eſtate and Intereſt the Parol ſhalldemur.159 


6. Where for the Nonage of the Vouchee. 160 

-, Where for the Nonage of the Prayee in Aid. 161 

8. In what Caſes if the Parol demur againſt one it ſhall be 

againſt another. | 162 

9. In what Cafes the Demurrer of the Parol for Part ſhall be 

for all. 163 

10. Of the Prayer of Age and Counter-plea. 163 
Informations. Page 164. 

(A) Of the Nature and ſeveral Kinds of Informations. 164 

(B) In what Caſes they lie. — 20 


(C) In what Manner they are to be laid. 169 
D) Of filing an Information, the Proceedings therean, and the Proviſions 


made herein by Statute. 169 
Injunc⸗ 


A Tazrz of the ſeveral TITLES, 


Injundſtion. Page 172. 
(A) The ſeveral Kinds of Injun#ions, and when to be granted. Page 172 
(B) What ſhall be a Breach thereof, and how pu niſbed. 176 
(C) How diſſolved. | | 177 
Inns and Innkeepers. Page 178. 

(A) Inns, by what Authority erected, and how far within the Statutes 
concerning Alebouſes. 178 
(B) Who ſball be ſaid a common Innkeeper ; and berein of the Privileges 
allowed him by Law. 179 

(C) Of the Duties enjoined Innkeepers by Lun. 

And herein, | 

1. To what Things the Duty of an Innkeeper extends. 180 
2. Of the Offence of ſelling corrupt Commodities, or at exorbi- 


tant Prices. 181 
3. Of the Offence of refuſing to harbour or entertain a Gueſt. 182 
4. In what Caſes chargeable for Things ſtolen or loſt, 182 
5. Who is ſuch a Gueſt as may charge an Innkeeper, 183 
6. Of the Manner in which he is to be charged. 184 
(D) of the Innleeper s Remedies againſt his Gueſts. 185 

Jointenants and Tenants in Common. 

Page 187. | 

(A) Of the Nature of their Eftates ; and herein of the Difference be- 
tween Fointenants and Tenants in Common. 188 
(B) What Perſons may be Jointenants or Tenants in Common. 189 
(C) Of what Things there may be a Fointenancy or Tenancy in Common. 192 
(D) How a ” nay is created. 193 
(E) How a Tenancy in Common is created. 194 
(F) What Wards create a Fointenancy, and not a Tenancy in Common, &c. 


converſo. 195 
(G) Of the Duration and Continuance of the Eſtate, whether given jointly, 
or in common ; and herein where the Inheritance ſhall be ſaid to be joint 
or ſeveral. | 200 
(H) Of the jaint and diſtinct Intereſt of Fointenants and Tenants in Com- 
mon, as to Ad done by or to them. 


And herein, | 
1. In what Acts they muſt all join, 201 
2. When the AQts of one will be equally advantageous as if done 
w both, 202 
3. When the Acts of one will bind the other, whether to his Ad- 
vaniage or Prejudice. 203 
(1) Of Severance and Survivorſhip. < 


And herein, 

1. Of the Right of Sutvivorſhip, and what Things will ſurvive. 

20 
2, At what Time the Right of Survivorſhip is to take Place. —— 
3. What Diſpoſition will work a Severance and defeat the Right 

of Survivorſhip. 
And herein, | 

1. What Diſpoſition with a Stranger will work a Severance. 
206 
2. What Diſpoſition or Conveyance by one Jointenant or Te- 
nant in Common, with his Companion will work a Se- 
verance. 206 
3. At what Time ſuch Diſpoſition: muſt be made to take 
EffeQ. 207 
4. What ſhall be a total Severance, or but for a limited 
Time. 209 


5. How 


With their DIVISIONS. 


How far the Charges or Incumbrances of one ſointenant 

ſhall affe the Survivor, ; Page 209 

6. Of Severance by Operation of Lax. 2210 

7. Of Severance by Compulſion of Law; and therein of the 

Writ de Partitione facienda. | nn 

(K) Jointenants and Tenants in Common how to ſue and be ſued ; and 

herein of Summons and Severance. | 215 

(L) Of the Remedies which Jointenants and Tenants in Common bave 

againſt each other. | f 219 
Jointure. Page 220. | 

(A) The Original and firſt Introdudt ion of this Proviſion. 221 

(B) Of its being a Bar of Dower ; and herein of the 27 H. 8, cap. 10. and 

the Rules to be obſerved in making a good Jointure, and ſuch à one as 

will be an effeftual Bar of Dover. | 


And herein, 
1. That the Eſtate muſt take Effect immediately after the Death 
of the Huſband. 223 
2. That it muſt be for Term of the Wife's Life, or greater 
Eſtate. 223 
3- That it muſt be made to herſelf, and not to others in Truſt 
for her. 224 


4. That it muſt be in Satisfaction of her whole Dower. 224 
5. That it muſt be expreſſed to be in Satisfaction of her Dower ; 
and therein how far a collateral Recompence ſhall be a Bar of 


Dower of Jointure. | 224 

6. That it muſt not be made during Coverture. 226 

(C) How far ber own or her Huſband's AR may defeat her of this Provi- 
on. | 228 
(D) How far a Jointreſs is intitled to the Aid and Aſſiſtance of a Court of 
Equity. 229 
[((E) Of other Statutes, relative to Dower, &c.] 230 


f Diſcontinvances by Women of their Huſbands Eſtates, wide 
Tit, Diſcontinuance, Vol. 2. p. 92. 
Juries. Page 230. 

(A) Of the ſeveral Kinds of Furies and particular Ingueſis; and berein of 
the Number ſuch Juries muſt conſiſt. 232 

(B) Of the Jury Proceſs, and Manner of Condening the Jury. 

And berein, 

1. Of the Neceſſity of ſuch Proceſs, and where a Panel may be 


returned by a bare Award without any Precept. 235 

2, Of the ſeveral Kinds of Jury Proceſs, and Manner of com- 

pelling a Jury to appear. 235 

3. By whom ſuch Proceſſes are to be executed, and the Jury 
convened. 237 

4. In what Time ſuch Proceſſes are returnable. --- ad 

5. Where the Jury mutt appear. 243 

6. What Number are to be ieturned, 245 

7. Of awarding Proceſs by Provito, 246 

8. Neceſſity of returning a Penal into Court, and where a Pri- 

ſoner may demand a Copy of it. 247 

9. Of the trial's going off pro deſectu Juratorum; and therein 

of drawing a Juror. 247 

> In what Caſes and in what Manner à Tales is grantable. 248 
D) In what Caſes and in what Manner ſpecial Juries are appointed. 250 
E) Who are to be returned: and herein of the Qualifications and ſeveral 


Cauſes for which they may be challenged. 
And therein, 

1, Of Challenges to the Array or to the Polls; and herein where 

the Inſufficiency or Partiality of the Sheriff or Returning Offi- 

cer is a principal Cauſe of Challenge, or to the Favour. 251 

2. Where 


A TazLe of the ſeveral TITLES, 


2. Where Inſufficiency and not being Liber homo is a good Cauſe 
of Challenge to. the Polls. Page 253 
3. Where the Want of Freehold, or a competent Eſtate, is a 
good Cauſe of Challenge. : 254 
4. Where the Jury's not being convened from a right Place is a 
good Cauſe of Challenge. 257 
5. Where Partiality in the Juror is a good Cauſe of Challenge ; 
and therein, where it ſhall be ſaid a principal Cauſe of Chal- 


lenge, or to the Favour. 258 

6. Where the Quality of the Juror is a good Cauſe of Challenge ; 

and here in who are exempt from ſerving on Juries. 260 

7. Where from the Quality of either Party it is a good Cauſe of 

Challenge, that a Knight is not returned. Re 261 

8. Of Trials per Medietatem Linguæ, where an Alien is Party. 262 

9. Of peremptory Challenges. 263 

10. Of Challenges by the Crown. 265 

11. At what Timea Challenge is to be taken, 265 

12. How ſuch a Challenge is to be tried. 265 

(F) How Furors are to be impannelled and ſworn. 267 

G) How to be kept and diſcharged. 269 

(H) Ii what Caſes and in what Manner to have a View. 270 

(I) What Irregularities and Defeds in convening, or in the Qualifications 

of the Jurors, are amendable and aided after Verdict. 272 

(K) What Irregularities or Defects in convening, or inthe Qualifications 

of the Jurors, are aided by Conſent. | 277 

(L) When and by whom to be paid. 277 
(M) For what Miſdemeanors puniſbable. | | 

And herein, 

1. Where puniſhable by Attaint. 278 

[Of the Judgment in Attaint. 281] 

2. How otherwiſe puniſhable, 3 282 

3. Where Abuſes by others in relation to them are puniſhable ; 

and therein of the Offence of Embracery. 284 

Juſtices of Peace. Page 285. 

(A) Of the antient Officers, called Conſervators of the Peace. 285 

(B) Of the firſt Inſlitution, and general Statutes which give Juſtices of 

Peace a Juriſdiction. 286 

(C) Of their Commiſſion, and Manner of appointing them. 288 

(D) Who are qualified for the Office. 289 


(E) Of their Authority and Juriſdiaion purſuant to their Commiſſion, and 
the general Statutes relating to them. 


And herein, 
1. What Juriſdiction they have in relation to Treaſon and Miſ- 
priſion of Treaſon. 291 
2. What in relation to Felonies. 291 
3. What in relation to inferior Offences. 292 
4. How far they have Power to proceed on Indictment not taken 


before themſelves, 292 
5. By what Juftice the Juriſdiction muſt be exerciſed ; and therein 
how far a Juſtice of a County may act out of it, or within a 


Liberty, 293 


Leaſes and Terms foz Years. Page 295. 


(A) Of what Things Leaſes may be made for Years. 300 
(B) Of the Perſons by whom Leaſes may be made; and herein, 1. Of 
leaſes by Infants. 304 

(C) Of 


With their DIVISIONS, 
(C) Of Leaſes made by Huſband and Wife, 


And herin, | 
1. Of Leaſes made by Huſband and Wife by the Common Law. 
Page 30 
2, Of Leaſes made by them purſuant to the Statute of p. i 8. 
cap. 28. 309 
(D) Of Leaſes by Tenant in Tail. 
And herein, | 
1. What Leaſes Tenant in Tail might have made by the Common 
Law. | 310 
2. What Leaſes Tenant in Tail may now make to bind his Iſſue, 
ſince the 32 H. 8. cap. 28. 19 
3. When and in what Caſes the Iſſue in Tail, or Strangers, ſhall 
be bound by voidable Leaſes made by Tenant in Tail. 322 


(E) Of Leaſes for Lives or Years by Eccleſiaſtical Perſons. 
And herein, 

1. What Leaſes they might have made by the Common Law, and 
of the ſeveral enabling and diſabling Statutes, with ſome general 
Obſervations on them. 327 

2. Of the Rules. to be obſerved, and Qualifications requiſite to 
the Perfection of ſuch Leaſes. 


And therein, 
Rule. 1. Where an Indenture or Deed is neceſſary. 336 
Rule 2. When ſuch Leaſes are to begin. 
And herein, 
1. When ſuch Leaſes as have no Date at all, or a void or 
impoſſible Date, are to begin. 340 


2. Such Leaſes as have a good Date, and are delivered on the 
ſame Day; in what Caſes the Day of the Date or Delivery 
is to be taken incluſive, and in what Caſes excluſive. 340 
3. Such Leaſes as have a good Date, but are not delivered 
till a Week or Month, &c. after, when they are to begin, 
and how the Declaration on ſuch Leaſes is to be framed. 342 
Rule 3. Within what Time the old Leaſe is to be ſurrendered ; 
and therein of concurrent Leaſes, 45 
Rule 4. That ſuch Leaſes are not to exceed three Lives or 
twenty-one Years. 350 
Rule 5. Of what Things Leaſes may be made to bind the Suc- 
ceſſor. : 35r 
Of Grants of Offices by Biſhops, Te. witkin theſe Statutes, 
ſee Tit, Offices, Vol. 3. p. 718. 
Rule 6. What ſhall be Cid a uſual Letting to Farm upon the ſe- 


veral Statutes, and by what Perſons, 355 
Rule 7. What Rent is to be teſcrved. 
And herein, 
1. That there muſt be a Rent reſerved. 353 
2, That this Rent muft continue due and be payable to the 
Leſſors and their Succeſſors. 358 


3. That ſuch Rent muſt be the ſame, or more in Quantity than 
hath been reſerved within twenty Years next before ſuch 
Leaſe made, 

And berein, 

1. What ſhall be ſaid to be the antient Rent where Va- 
riety of Rents have been reſerved, or ſomething formerly 
reſerved now omitted or varied. 359 

2. In what Manner ſuch Reſervation is to be made. 361 

3. Where the Addition of more Land, with or without the 
Addition of more Rent, ſhall avoid ſuch Leaſes. 363 

4. Where 


2 
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A TI 1 of the ſeveral TITLES, 
4. Where a Reſervation of the whole Rent, or only pro 


Rata on a Leaſe of Part, ſhall be good. Page 364 
Rule 8. That ſuch Leaſes muſt be made without Impeachment 
of Waſte. 395 


(F) Of Leaſes by Parſons, Vicars and others, with reſpe# to other * 


cations. 


3 
(G) Of the Conſent or Confirmation of others to Leaſes made by Ecclefiafti- 


cal Per ſons. 
And berein, 
1. Where Confirmation is neceſſary, either in reſpect of the Leaſes 
or Eſtates made, or of the Perſons making the tame. 374 
2. What Perſons are to confirm ſuch Leaſes or Eſtates, and in 
what Manner. | 375 


3. What Eſtates they who make ſuch Confirmation are to have. 385 

4. At what Time ſuch Confirmation 1s to be made. 388 

5. How far Regard is to be had to the true naming of the Corpo- 

ration or Perſons who do confirm. 390 

(H) Of void or woidable Leaſes by Eccleftaftical Perſons. 

And herein, ; 

1. Againſt whom Leaſes not purſuant to the Statutes, or otherwiſe 

defective, are void or only voidable. 390 

2. By what Means and in what Caſes ſuch yoidable Leaſes may be 

made good. 395 

3- The Manner of avoiding ſuch Leaſes as are only voidable. 396 

(1) Of Leaſes made by thoſe who hade but a particular Eſtate or Intereſt in 


the Lands leaſed. 
And herein, 
1. Of Leaſes made by Tenant in Dower or Curteſy. 397 
2. Of Leaſes made by Tenant for Life. | 397 
3. Of derivative Leaſes, or by one who is but a Leſſee for Years 
himſelf, 398 
4. Of Leaſes made by a Diſſeiſor or Diſſeiſee. 399 
5. Of Leaſes made by Jointenants or Tenants in Common, 401 
6. Of Leaſes made by Copyholders. 402 
7. Of Leaſes made by Executors or Adminiftrators. 405 
8, Of Leaſes inade by a Bailiff of a Manor. 406 
9. Of Leaſes made by a Guardian. 406 
10. Of Leaſes made purſuant to Authority. 408 
11. Of Leaſes made purſuant to Powers in private Conveyances 
and Settlements. 411 
(K) By what For m of Words Leaſes may be made. 419 


(L) What Certainty is requiſite to Leaſes for Years as to their Beginning, 
Continuance and Ending. | 
And herein, |; 

1. With regard to the Date of the Leaſe. 424 

2. With regard to other Circumſtances taken Notice of in the 

_—_ of Leaſe, whereby to aſcertain the Commencement there- 

or, | : 429 

3. The Certainty of Leaſes for Years as to their Continuance. 434 

4. The Certainty of Leaſes for Years as to their Duration and 


Ending. 434 

(M) In what Caſes and to what Reſpefs an Entry by the Leſſee is requi- 
Atte to the Perfection of his Leaſe. 436 
(N) Leaſes for Years, when to take Effe as a Rewer ſion, when as a future 
Intereſt, and when neither the one nor the other. 438 
(O) Leaſes for Years by Eftoppel, bow far and agaiuſt whom ſuch Leaſes 
are good. 441 


(P) Leaſes for Years and future Interefts, how far they may be barred or 
deflroyed and how far not, and where an Entry before the Term begun 

'r a Diſſetfin, 446 
(O How 


With their DIVISIONS. 


How far and by what Means Leaſes for Years in Truft to attend an 


heritance may be barred or deſtreyed. Page 448 
00 Leaſes fo Tears, when merged by Union with the Freebld er Fee. 451 


(s) Of Surrenders of Leaſes for Years. 
And herein, | 
1. Of Surrenders in Fact or expreſs. 
And herein again, gg 
1, By what Words ſuch Surrender may be made. 457 
2. U; n what Eſtate ſuch Surrender may operate. 458 
. Of Surrenders in Law, or implied Surrenders. 


And her ein, f 

1. With regard to Leaſes in Poſſeſſion. 459 

2. With regard to Leaſes in futuro. 462 

3. With regard to the Thing itſelf ſo ſurrendeted. 462 

(T) Leaſes when determined by cancelling the Deed. 463 

Legacies. Page 465. 

A) What a Legacy ps operly is. 466 

(0 Where a Legacy ſhall be ſaid to be well given. 
And herein, by 
1. What Words make x good Bequeſt. 466 


# 2. What ſhall be ſufficient Deſcription of the Perſon to take. 468 
3. What ſhall be ſufficient Deſcription of the Thing given, and 
what ſhall be faid to be bequeathed. 4 
(C) What ſhall be an Ademption or Baron of a Legacy. 476 
(D) Where a Legacy ſhall be preſumed to be a Satisfaction of a Debt or Duty 
owing from the Teſtator. 472 
(E) Of Legacies weſted or lapſed. 
And herein, | 
1. Where it ſhall be a lapſed Legacy by the Legatees dying in 
the Life time of the Teſtator, and where in ſuch Caſe it ſhall 
veſt in another Perſon to whom it is limited over. 476 
2. Where a Legacy ſhall be ſaid to be veſted ot lapſed, being 
to be paid at a future Time, to which the Legatee did not 
arrive. 478 
Where _— or Portions cha on the Real Eſtate are veſted, 


for the Benefit of the Heir at Law, ſee Tit. Heir and Anceſtor, 
Vol. 3. p. 16. 

(F) Of conditional Legacies, and how far the Condition muſt be complied 
with, otherwiſe | Legacy will be forfeited. 479 
(G) Of ſpecific and pecuniary Legacies, and the Difference between them. 4.82 
(H) Of abating, refunding, e Security for that Purpoſe, 483 
| (1) Of refiduary Legacies and Legatees. 484 

K) Of the Payment of Legacies. 

And berein, 

1, What ſhall be a good Payment and to whom to be made. 484 
2. At what Time a Legacy is to be paid. 486 
3. Where the Legatee jhall have Intereſt, and Maintenance in the 
mean Time, 486 
L) Of the Executor's Aſent to a Legacy. 487 
(M) Legacies in what Court, and how properly recoverable. 488 


Libel. Page 490. 
(A) What ſhall be ſaid a Libel. 


And berein, 
1. How far it is neceſſary that it ſhould be in Writing. 490 
2. What Degree of Defamation will amount to a Libel. 491 
3- What Certainty in the Matter and Application will make it a 
Libel. 494 


« Whether 


A TapLe of the ſeveral TITLES, 
4. Whether any Proceedings in a Court of Juſtice will amount to 


a Libel. 5 Page 494 
5. Whether any Thing of this Kind can be juſtified, 495 
(B) Who ſhall be ſaid a Libeller. | 
And herein, 2 
1. Who ſhall be ſaid the Author or Compoſer of a Libel. 496 
2. Who the Publiſher. 497 
(C) The Offenders hcav puniſhed. 498 


Limitation of Actions. Page 499. 
(A) of the Limitation of Ations at Common Law, and before the Statute 
32 


. 8. cap. 2. 500 
(B) Of the Limitation of real Afions purſuant to 32 H. 8. cap. 2. and 
21 Jac. cap. 16. | 501 


(C) Of the Limitation of Time in regard to Afions en Penal Statutes. 504 
D) Of the Limitation of Time in regard to perſonal Actions, purſuant to 
21 Jac. 1, cap. 16. | 


And herein, 
1. Of Actions of Aſſault and Battery. 506 
2. Of Actions of Slander. 507 
3. Of Actions ariſing upon Contract and founded in Maleficio - 
And berein, 
1. Of what Nature or Degree the Action muſt be, ſo as to 
be barred by the Statute. 508 
2. Whether a Truſt or equitable Demand be within the Sta- 
tute. 10 
3. At what Time the Right of Action ſhall be ſaid to 1 
crued, before which the Statute can be no Bar. 511 
4. In what Court the Demand muſt be made, or what Courts 
are bound by the Statute. 512 


(E) Of the Exceptions in the Statute 21 Jac, 1. cap. 16. and what will 
fave a Bar thereof. 


And herein, 

1. What Actions are within the Savings of the Statutes. 513 

2. Of the Exception in relation to Infants, c. 513 

3. Of the Exception in relation to Accounts between Merchants. 
| 

4. Of the Exception in relation to Perſons beyond Sea. | A 

5. Where no Executor or Adminiſtrator to ſue or be ſued. 51 

6 Where no Juriſdiction to ſue on, or hindered by ſome Autho- 

rity, 


l 
Where the Suing out a Writ will fave the Bar of the Statute. : 18 


7. 
8. Where a Debt barred by the Statute ſhall be ſaid to be revived. 


(F) Of the Manner of Pleading and taking Advantage of the Statute of 2 

mitations. : 518 
Paihem. Page 519. 

(A) What it is. 519 

(B) How puniſhed. 519 


Maintenance, and the Offence of Buying 02 
Selling a pꝛetended Title, Page 520. 


(A) What ſball be ſaid to amount to an Ad of Maintenance. 521 
(B) In what Reſpets ſome ſuch Ads may be juſtified. 
nd herein, Y 
1. How far they are juſtifiable in reſpect of an Intereſt in the Thing 
in Variance. | 22 


2. Ho 
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2. How far in reſpeQ of Kindred or Afanity. Page 523 

3. How far in reſpect of other Relations; as that of Lord and 

Tenant, Maſter and Servant. 523 

4. How far in reſpect of Charity. 523 

5. How far in reſpect of the Profeſſion of the Law, 523 

(O) How Maintenance is reftrained and puniſhed by the Common Law. 524 

(D) He reſtrained and puniſhed by Statute. 524 

(E) Of the Offence of Buying or Selling a pretended Title. 525 
Maändamus. Page 527. 

(A) Of the Nature of the Writ ; and herein of the Suggeſtion and Manner 

of awarding thereof. | 527 

(h) Of the Form thereof, and for what Irregularities it may be quaſhed or 

ſuperſeded. 528 

(C) In what Caſes to be granted. 
And berein, 


1. Where it lies to reſtore or admit a Perſon to an Office, and 
what ſhall be faid ſuch a Public Office for which a Mandamus 
will lie. 529 
2. Where the Party's having another Remedy is a ſufficient Foun- 
dation to deny it; and therein of granting Mandamus's to 
reſtore Members of Colleges, Cc. 
3. What Removal or turning out of an Officer will intitle him to 
a Mandamus, | 534 
(D) Where it lies to inferior Courts, and Magiſtrates, to oblige them to da 
that Juſtice, which the Public Good requires and the Law enjoins. 534 
(E) Of the Authority by which it iſſues ; and herein of the diſcretionary 


Power in the Court, of Granting or Refuſing it. 0 
(F) To whom to be directed. N _ 
(G) By whom to be returned. 541 
(H) Of the Manner of enforcing Obedience to the Writ, and compelling a 

Return. 541 
(1) What ſball be ſaid a good Return. 542 
(K) Of trawer ſing the Return, and taking Iſue thereon. 543 
(L) Of the Party's Remedy for a falſe Return. 543 
(M) Of awarding a feremptory Return. 544 


Marriage and Divozce, /e 569.] 


Maſter and Servant. Page 544. 
(A) Of the Manner of Hiring and Binding a Perſon Servant or Apprentice. 346 
(B) Who may ſer de or are capable of binding themſelves Servants or Ape 
prentices. 547 
(C) Of the Juriſdidiun of Fuſtices of Peace in binding out Apprenties, in 
obliging Maſters to provide for them, in compelling them to refund the Mo- 
ney had with them, and in diſcharging Apprentices from their Maſters. 548 
(D) Of the Neceſſity of ſerving an Apprenticeſhip, as a Qualification ta fol- 
low a Trade within the 5 Eliz. cap. 4. | 


And herein, | 
1. What ſhall be faid a Trade, which a Perſon is prohibited to 
follow, within the Statute. - 552 


2. What Manner of following or exerciſing a Trade ſhall be faid 

within the Statute, 553 
3. What Kind of Service will be a ſufficient Qualification within 

the Statute, 554 
4. By whom the Offence of following a Trade without a Quali- 
' fication is cognizable. 554 
5. Of the Form of the Proceedings in order to a Conviction, for 


following a Trade without being qualified, $55 
| (E/ of 


ATA of the feveral TITLES, 


(E) Of affigning and turning over Apprentices to other Maſters. Page 555 
(F) Of making Apprentices free. 556 
(G) How Apprentices are to be taken Care of when their Maſters _—_— 
to die. 5 
(H) Of Servants Wages, how recoverable. + 7 
(1) What Ad, of the Servant are deemed the Maſter's, of which the Maſ- 
ter may take Advantage. 558 
(K) What Ads of the Servant ſball be deemed the Maſter's, for aubich the 
Mafter ſhall anſwer and be bound. ' 560 
L) For what Ads of bis ſhall the Servant himſelf anſwer to others. 562 
55 For what Afs of his ſhall the Servant anſwer, and be reſponſible to 
bis Maſter. 


And herein, | 
1. Where by an implied Truſt or Confidence a Servant ſhall an- 


ſwer in a Civil Action. 564 

2. Where Servants and Apprentices ſhall be puniſhed criminally, 

for AQs done in relation to their Maſters. 565 

(N) Of the Maſter's Authority over bis Servant, and how far he may cor- 

rect and puniſb bin. ; 566 

(O) Of the Maſter's Remedies againſi others for inticing away, and other 
Injuries done, in relation to his Servant. 


67 
(P) What a Maſter or Servant may juſtify doing in each other's Defence. 568 


Marriage and Divozce. Page 569. 
A) What Perſons may marry within the Levitical Degrees. 570 
| B) Of Eſpouſals and Marriage Contrads; and herein of the Difference 
etwween Corirads in præſenti and futuro, and the Remedies for the Vio- 
lation thereof. 

(C) Of the Solemnization and Ceremonies requiſite to a compleat Marriage; 
and herein of the Offence of performing the Ceremony without due Au- 
thority or Licence. f | 575 

(D) Of Offences ugainſt the Rights ef Marriage. 

And herein, f 
1. Of the Offence of a forcible Marriage. 576 
2. Of the Offence of marrying an Infant Female under the Age 
of ſixteen, withouc Confint of Guardian, 577 
3. Of the Offence of procuring an improvident Marriage ; and 
therein of Marriage Brokage Conttacts and Agreements. 578 
(E) Marriage how long 10 continue; and berein of the ſeveral Kinds of 


Divorces. 


And herein, 

1. Of Elopement. | 578 

2. Of the Offence of taking away a Wiſe, and of criminal or 
verſation. 580 

3. Of the ſeveral Kinds of Divorces. 582 

erchant and Merchandize. Page 583. 

8 9 Merchants. G ? ett 586 
e Of Principals and Factors. 587 
C) Of Partners and joint Traders. 58g 
D) Of Owners and Maſters of Ships. 590 
(E) Of Mariners. 593 
(F) Of Average. 594 
(G) Of 2 595 
(H) Of Charter Parties, 596 
(1) Of Policies of Inſurance. 598 
(K) Of Bottomry Bonds. 601 


) Of Bills of Exchange. | 
And 


With their DIVISIONS, 


And herein, 
1. Of the Nature and different Kinds of Bills of Exchange and 


negotiable Notes. 


And herein, 
1. Of Foreign Bills. Page 602 
2. Of Inland Bills. 603 
3. Of Promiſſory and negotiable Notes. 605 
2. What ſhall be ſaid a Bill of Exchange, or negotiable Note, 
within the Cuſtom of Merchants. 606 
3. Who ſhall be ſaid liable to the Payment thereof; and therein 
of ſuing the Drawer, Indorſer or Acceptor. 607 
4. Who ſhall be ſaid intitled to the Money. 608 
5. Of the Indorſement. 609 
6. Of the Acceptance. 
And herein, | 
1, What ſhall be ſaid a good Acceptance. 610 
2. Whoſe Acceptance ſhall bind. 611 
3. Whether an Acceptance may be qualified. 612 
7. Of the Proteſt. 
And herein, 
1. Of the Neceſſity and Validity of the Proteſt. 612 


2. At what Time to be made, and therein of giving Notice to 
the Drawer; of the Drawer's Refuſal, ſo as to intitle the 


Party to Principal, Intereſt and Coſts. 613 
8. Of the Action and Remedy on a Bill of Exchange, and Man- 
ner of declaring and pleading therein, 614 


Miſnomer and Addition. Page 615. 


8 What Names are the ſame, and may or may not be miſtaken, 616 

(B) What Names and Additions are required by Law, and muſt be truly 
inſerted. | 

And herein, 

1, Of the Difference between the Chriſtian Name and Surname. 

| 616 

2. Of the Addition of the Eſtate or Degree. 617 

3. Of the Addition of the Myſtery. 619 

4. Of the Addition of the Town, Hamlet, Place, or County. 620 

5. Of Additions which are only Conveyances to the Action. 620 

8 Where the Name is truly put at firſt, and afterwards varied from. 621. 

D) Of the Difference between a Miſtake in Grants, Obligations, &c. and 


judicial Praceedings. 622 
(E) At what Time the Miſtake muſt be taken Advantage of, and how the 
ame is 2 623 
(F) Of the Manner ef taking Advantage of and pleading a Miſnomer, or 
Want of Addition. 624 
(G) Who may take Advantage thereof. 625 


Monopolp. Page 626. 
(A) Monopoly, what it is, and how reſtrained by the Common Law, 626 


(B) How reflrained by Statute. 627 
Moꝛtgage. Page 630. 
(A) Of the Original and ſeveral Kinds of Mortgages. 631 
8 What ſball be deemed a Mortgage, or Eftate redeemable. 634 
C) Of the Nature of a Mortgage as to the diſtin Intereſts of the Mort- 
gugor and Morigagee. a 
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(D) Of the legal Performance of the Condition, Page 636 
(E) Of the Equity of Redemption and Forecloſure. 
And herein, * d 
i. Who may redeem, and by whom the Mortgage-money ſhall 
be paid. ; 638 
2. To whom the Mortgage-money ſhall be paid. 641 


3. Of the Precedency and Right of Redemption, where there are 
ſeveral Mortgagees or Incumbrancers ; and therein of their Re- 
medies againſt each other, as well as againſt the Mortgagor. 642 

4. How far the Purchaſing in a piecedent Mortgage or Incum- 
brance will protect ſuch Purchaſer, and intitle hin to a Prece- 
dency of Redemption. 649 

5. Of the * which muſt be done by him, who would re- 
deem, to the Perſon againſt whom a Redemption is prayed. 651 


6. At what Time the Redemption mult be. 654 
7, Of the Manner of redeeming and foreclofing. 656 
(F) Mortgagees and their Aſjignees, how to account, and what Allowances 
to make, | 657 
Murder and Yomicide, Page 661. 
(A) In what Caſes a Man may be ſaid to kill another. 662 
(B) Who are ſuch Perſons, by killing of whom a Perſon may be ſaid to 
commit Murder. 665 
(C) What ſball be deemed Murder. 
And berein, | 
1. Where it ſhall be faid to expreſs Murder, and of Malice 


prepenſe. | 66 
2, Where the Malice ſhall be ſaid to be implied, or by Nele 


tion of Law. 


And herein, | 
1. Where the Homicide being voluntarily committed, and 
without Provocation, the Law implies Malice. 667 
2. When done on an Officer or Miniſter of Juſtice. 668 
3. When done by Perſons in the Execution of ſome other 
unlawtul Act. | 670 
(D) Of Manſlaughter ; and herein of Manſlaughter exempt from Clergy 
by the Statute of 1 Jac. 1. cap. 8, 671 
(E) Of Juſtifiable Homicide. | 
| And berein, 
1. As it happens in the due Execution and Advancement of 
public Juſtice. 673 
2. As it happens in the Defence of a Man's Perſon, Houſe or 
Goods. | 675 
(F) Of excuſable Homicide, 
And herein, . | 
1. Of Homicide per infortunium, or Chance-medley. 676 
2. Of Homicide /e defendends. 677 


Nonſuit. Page 678. 
(A) Of the Nature thereof, and how it differs from a Retraxit. 678 


(B) Mbo may be nonſuit. 679 
(C) In what Actions there may. be a Nonſuit. 680 
(D) At what Time a Nonſuit may be. 650 


(E) How far the Nonſuit of one ſball be the Nonſuit of another. 681 
(F) How far a Nonſuit for Part of the Thing in Demand ſball be a Mon- 

ſuit fer the Whole. | 682 
(G) Of the Effed of a Nonſuit ; and herein of its being a peremptory Bar. 682 
Nulancez, 
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Nuſances. Page 683. 


(A) What ſhall be ſaid a Nuſance. 683 
(B; How far the Indictnent muſt charge it to be an Annoyance 10 all the 
King's Subjects. 687 
2 a Nuſance is to be removed or abated. 687 


C 
8 How the Offence is puniſhable. | 688 
For Nufances relating to the Highways, ſee Tit. Highways, Vol. 3. 


p. 57. 
For 8 relating to Bridges, ſee Tit. Bridges, Vol. 1. p. 329. 
For thoſe relating to Public Houſes, ſee Tit. Inns and Innkeepers, 
Vol. 3. p. 178. 
Obligations. Page 689. 
A) Of the Nature of tbe Security, called a Bond or Obligation. 690 


B) What Words create ſuch @ Security. 692 

(C) Of the Ceremonies requiſite to a Bond or Obligation; and herein of 

Signing, Sealing, Date and Delivery, 693 
(D) Of the Parties 1s the Obligation, 

And herein, 

1. Who may bind themſelves, or be Obligors. 695 

2. Who may take ſuch Security, or be Obligees. 695 

3. Who ſhall be ſaid to be the Obligee ; and therein of making 

ſeveral Obligees. 6 


4. Where there are ſeveral Co-obligors or Sureties ; and herein, 
where they ſhall be ſaid to be jointly and ſeverally bound, and 


of the Obligee's Remedy againſt all or any of them, 697 
5. Of their Remedies againſt each other. | 701 
(E) Of the Condition and Confederation of the Obligation. 
And herein, | : 
1. Of poſſible and impoſſible Conditions. | 701 
2. Of repugnant Conditions. 702 
3. Lawful and unlawful Conditions. 703 


(F) Of the Breach and Performance of the Condition of an Obligation. 
And herein, 


1. What ſhall be a Breach, or ſufficient Performance. 706 
2. Where there are disjunctive Conditions, how to be performed. 

x 708 
3. By and to whom to be performed. 5 709 
4. At what Time to be performed. 710 
5. At what Place to be performed. 712 


6. What the Obligee muſt do in order to intitle him to take Ad- 
vantage of the Breach ; and herein of Notice, Requeſt, Cc. 713 
7. How the Breach muſt be aſſigned and ſet forth, and the 
Manner of Pleading Performance, and in Bar. 714 


Otltces and Dfftcers, Page 718. 
(A) Of the Nature of an Office, and the ſeveral Kinds of Officer. 718 


(B) Offices, by what Autbority created. 719 
(C) Who hath a Right of granting or aſſigning an Office ; and herein of one 
Office being incident to another. | 720 
D) Of the Grant of Offices by Eccleſiaſtical Perſons. 721 
(E) Of the Ceremony reguiſite to a compleat Creation or Grant, and of the 
Gaths required by Statute. 726 


(F) Of the Offence of buying or ſelling an Office, and what Offices are pro- 
hibited ts be thus diſpiſedaf | | 727 
(G) What Remedies a Perſon having a Right to an Office muſt purſue, to be 
let into the Enjoyment of it, and bow a Diflurbance is puniſhable, 731 

B 2 (H) Of 


A Tas of the ſeveral TITLES, 


(H) Of the Nature of Offices as to their Duration and Continuance ; and 
therein of their being grantable in Fee, ſor Life, Tears, at Will and Re- 
verſron. Page 732 

(1) Offices by whom to be executed, and who are incapable thereof. 735 

(K) Of the Manner of executing them ; and herein of Offices that are in- 
compatible, and where an Office may be executed by two or more Per- 


ns. 736 

(L) Of the Execution of an Office by Deputy ; and berein of Superiors be- 

ing anſwerable for their Depuljes. 738 

(M) Of the Forfeitures of an Office. 741 

(N) Where for Corruption and oppreſſive Proceedings Officers are puniſh- 

able; and herein of Bribery and Extortion. - 744 

Outlawry. Page 745. 

(A) In what Caſes Proceſs of Outlawry lies, 748 

(B) By what Furiſdittion ſuch Proceſſes are to iſſue. 749 
(C) Againſt whom Preceſs of Outlawry may be awarded. | 

And herein, 

1. Whether it may be awarded againſt a Peer. + one 

2. Whether Proceſs of Outlawry may be awarded againſt an 

Infant. 750 

3. Of awarding Proceſs of Outlawry againft a Feme Sole or 

Covert, and the Proceedings thereon. 750 

4. Of awarding Proceſs of Outlawry againſt ſeveral Defendants, 

and the Proceedings thereon. 751 


5. Of awarding Proceſs againſt Prircipal and Aeceſſary. 752 
(D) What For feit ures und Diſabilities an Outlawry ſubjeds the Party to. 
And herein, 5 
1. Where it is of the fame Effect with a Sentence or Judgment. 
| | | 753 
2. Of the Forfeiture as to Lands, Goods, c. and therein 25 
the Difference between Outlawries in Criminal and Civil Caſes, 
and of the King's and Party's Intereſt at whoſe Suit the Out- 
lawry was had, | 


And herein, 
1. Of the Difference between the Forfeiture in a Criminal! 
and Civil Caſe. 754 
2. What Things are forſeited by the Outlawry. 755 
3. To what Time the Forfeitute thall relate. 7 


4. Of the King's and Party's Intereſt at whoſe Suit the 82 

- lawry was had, in the Eſtate and Effects of the Party 

outlawed, and their Remedies for the ſame. _ 

3. Of the Party's Diſability ro brirg any Action. 761 

4 What further Diſabilities Outlawry ſubjects the Party to. 765 

(E) Of the Regularity of the Praceedings on an Outlawwry, and for what 
Errors it may be reverſed. 


And herein, | 8 
1. Where, for want of ſuch Procefs as required by Law, the 
Outlawry may be reverſed, 766 
2. Where for want of Form in ſuch Proceſſes the Outlawry may 
be reverſed. 767 
3. Where for Variance in ſuch Proceſſes the Ouilawry may be 
reverſed. 767 


4. Where for a defeQive Execution and Return the Outlawry 
may be reverſed. 
And herein, 
1. To whom ſuch Proceſs is to ifſue and be executed. - 63 
2. To what Place the Proceſs is to ifſue ; and therein of the 
Lurnts exattys, and Proclamations on an Outlawry. 769 
3. What ſhall be ſaid a good Execution and Return. 771 
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With their DIVISIONS, 
(F) Of the Manner of Reverſing an Qutlawry ; and herein of the Dif- 


-rence between Errors in Fatt and in Law. Page 773 
(G) What the Party muſt do in order to intitle him to a Reverſal. 


And herein, 


1, Of appearing in Perſon or by Attorney. 775 
2. Of giving Bail. 776 
3. Of ſuing out a Scire facias, 777 
H) The Effedts and Conſequences of a Reverſal. 
And herein, 


1. Where the Proceedings on the Reverſal are in the (ame Plight 


as if no Outlawry had been. 777 
2. To what the Party ſhall be reſtored on the Reverſal of the 
Outlawry. 778 


Papiſts and Popich Recuſants. Page 579. 


(A) The Diſabilities, Reſtraints, Forfeitures and Inconveniencies which 
Popiſh Recuſants are ſubj ect to. | 


And herein, | 
1. Of their Diſability to bring any Action. | 780 
2. Ot bearing any public Ottice or Charge. 781 
3. Ofclaiming any Part of a Huſband's Perſonal Eſtate. 782 
4. Of claiming an Eftate by Curteſy or by way of Dower, after 
a Marriage againſt Law. | 782 
2. Of the Reflraints they are put under. 
And herein, 
1. From going five Miles from home, 782 
2. From coming to Court, 783 
3. From keeping Arms. 783 
4. From coming within ten Miles of London. 784 
3. Of the Forfeitures they are lial le to. 
And herein, 
1. That of two Parts of a Jointure or Dower. 784 
2. That of 20/. for not receiving the Sacrament yearly after 
Conformity. 784 
3. That of 100 J. for an unlawful Marriage. 754 
4. That of 100 1. for an Omitſion of lawful Baptiſin, 784 
5. That of 20 J. for an unlawful Burial. 785 
4. Of the Incenvenie nc ies they are ſubjed to. 
And herein, 
1. That their Houſes may be ſearched for Reliques, whether they 
be Men or Women, 785 
2, If they be Women, and married, that they may be com- 


mitted. 785 
(B) Of the Offence of not making a Declaration againſt Popery, and the Re- 
flraints it ſubj ects them te. | 


And herein, 
1. From fitting in Parliament. 786 
2. Holding a Place at Court. 786 
3. From living within ten Miles of Londan. 786 
4. From keeping Arms. 787 
(C) Of the Offence in promoting or profeſſing the Popiſh Religion. 
| And herein, 

1. Of the Offence of ſaying or hearing Maſs or other Popiſh 

Service. + 787 
2. Of giving or receiving Popiſh Education. 788 
3. Of buying or ſelling Popith Books. 790 
4. Of keeping School. 790 


5. Of 


A TazLe of the feveral TITLES, | 
5. Of with-holding a competent Maintenance from a Proteftant 


Child. | Le Page 590 

6. Of the Difability of - thoſe profeſſing the Popiſh Religion to 

preſent to a Church. 790 

7. Of their Diſability to purchaſe. 792 
Pardon. Page 801. 

(A) By whom to be granted. 802 

(8) In what Caſes, and for what Offences it may be granted. 802 


(C) Where a Pardon is grantable of common Right. 804 
(D) Of the Validity of a Pardon ; and herein by what Words, Treaſons, 
Murder, Felony, and other Offences may be pardoned ; and hereinof Par- 
dons by Implication, and where the King ſball be ſaid to be deceived in his 
Grant thereof. Bog 
(E) Whether a Pardon may be conditional. 807 
(F) Who may take Advantage of a Pardon, and to whom it ſhall be ſaid to 


extend. 807 

(G) In what Manner a Pardon is to be taken Advantage of. 
And herein, | 

1. In what Manner a general Pardon by Parliament is to be taken 

Advantage of. 808 

2. In what Manner a particular Pardon under the Great Seal is 

to be taken Advantage of, 808 

(H) The Effects and Conſequences of a Pardon, and to what the Party ſhall 

be reflored. 80g 


Pauper. Page 811. 
(A) Of the Right to ſue in forma pauperis, and the Manner of Admittance. 


| 811 
(B) Whether a Defendant may be allowed te defend, as well as a Plaintiff 
to ſue, in forma pauperis. | 812 
(C) In what Caſes to be ſo admitted, 813 
(D) In what Caſes to be diſpaupered and to pay Coſts. 813 


Perjury. Page 814. 


(A) What it is by the Common Law, and bow refirained and puniſhed. 8 14 
(B) How reſtrained and puniſhed by Statute. 815 


Piracy. Page 819. 


KABE AS 


HAB EAS CORPUS. * 


(A) Of the Nature and ſeveral Kinds of Writs 
of Habeas Corpus. : 
(B) Of the Habeas Corpus ad Subjiciendum. 3. 


And herein, 

1. What Courts have a juriſdiction of granting it. z. 

2. To what Place it may be granted. 4. 

3. In what Caſes it is to be granted, and where it is 
the proper Remedy. 4. 

4. How far the Courts have a diſcretionary Power in 

ranting or denying it: And therein of the Habeas 
* Act. 6. 

5. Of the Manner of ſuing it out, and the Form of 
the Writ. 9. 

6. To whom it is to be directed. g. 

7. By whom to be returned. 10. 

8, Of the Manner of compelling a Return, and the 
Offence of a falſe Return. 10. 

9. What Matters muſt be returned together with tlie 
Body of the Party. 11. 

10. Where the Return ſhall be ſaid to be ſufficient, 
and to warrant the Commitment. 12. 

11. Whether the Party can ſuggeſt any Thing con- 
trary to the Return. 13. 

12. Whether any Defect in the Return may be amend- 

00. 14. 

13. What is to be done with the Priſoner at the Re- 
turn: And therein of bailing, diſcharging, or re- 
manding him. 14- 

(C) Df the Habeas Corpus ad faciendum & recipien- 

dum. 15. 


(A) Df the Nature and ſeveral Kinds of TUrits of 
N Habeas Corpus. | 


HEREVER a Perſon is reſtrained of his Liberty by be- vugb. 136 
ing confined in a common Goal, or by a private Perſon, Be“ 125 


whether it be for a Criminal or Civil Cauſe, he may regu- Cafe. And 


larly by Habeas Corpus have his Body and Cauſe removed to ſome ſu-that it is at 
perior Juriſdiction, which hath Authority to examine the Legality e = 
Remedy to be relieved agaiaſt a wrongful Impriſonmeat. 


ſuch 


<. HABEAS CORPUS, 


ſuch Commitment, and on the Return thereof either Bail, Diſcharge 


or Remand the Priſoner. . 33 ; 5 
® Page 2 The Habeas Corpus ad Subjiciendum is that which iſſues in Criminal 


Caſes, and is deemed (a) a Prerogative Writ, which the King may iſſue to 


2 Inſt. 57. any Place, as he has a Right to be informed of the State and Condition of 


42 the Priſoner, and for what Reaſons he is confined. It is alſo in regard to the 


Jac. 343. Subject deemed his Writ of (2) Right, that is, ſuch a one as he is intitled 
2 Rol. Abr. to (c) ex debito Juſtitiæ, and is in Nature of a Writ of Ertor to examine 
69. (5) That the Legality of the Commitment; and therefore commands the Day, the 


it is an an” Caption, and Cauſe of Detention to be returned. 


| Writ. 
Ero. Car. 466. But it is no original Writ. Carter 221. oy Vaughan. (c) 4 Inſt. 290. Iſſued in Vaca- 
tion, and returnable immediate before a Judge at his Chambers; does not expire by the coming in of 
the Term; but Detendant may be brought into Court upon the old Writ, Eur, Rep. 480, 542, 606. 


For this The Habeas Corpus ad aciendum Sf recipiendum iſſues (4) only in Civil 
vide infra. Caſes, and lies where a Perſon is ſued, and in Gaol, in ſome inferior 
(4) If upon JuriſdiQion, and is willing to have the Cauſe determined in ſome ſuperior 
this Writ a Court, which hath Juriſdiction over the Matter; in this Caſe the Body is 


9 to be removed by Habeas Corpus, but the Proceedings muſt be removed by 
3 of Certiorari *. 
Crime be re- : 
turned; as if a Perſon be arreſted for Debt, and alſo charged with a Warrant of a Juſtice of Peace for 
\ Felony. 1. If it appear to the Judge or Court, that the Arreſt for Debt, or other Civil Action, is frau- 
dulent, they may remand him. 2. If it be found Real, they may commit him to the King's Bench with 
his Cauſes, though they are Matters of Crime; for that Court hath Conuſance as well of the Crime as 
of the Civil Action; but then in the Term the Court may take his Appearance or Bail to the Civil 
Action, and remand him, if Cauſe, as to the Crime to be proct eded on below; but upon the 
Writ ad faciendum & recipiendum, there ought not fingly a Matter ol Crime to be returned, for that 
belongs to the Habeas Corpus ad Subjiciendum, 2 Hal. Hiſt, P. C. 145. & wide 6 Mod. 133. 


See infra, 6. As to the Habeas Cer pus cum Cauſe, vide 2 H. g. St. 1. c. 2. 45 Fliz. c. 1.6. 
and 4 t. c. 23. ſ. 2. See the Practice in Harriſon's Practice of the King's Bench, 343, Cc. 
Sc. vide pat, 15. n. | 


Dyer 197. a= There is likewiſe a Writ of Habeas Corpus ad reſprndendum, where a 
92 3 54. Perſon is confined in a Gaol for a Cauſe of AQtion accruing within ſome 
Mod. _ interior Court; and a third Perſon hath alſo a Cauſe of Action againſt 
Styl. Prag. him; in which Caſe he may have this Writ in order to charge him in 
Regitt. 330. ſome ſuperior Court; for inferior Courts being tied down to Cauſes 
riſing within their own Juriſdiction, the Party would be without Re- 
(e) If one in Medy, unleſs allowed to ſue him in another Court; (e) but it ſeems, that 
Priſon intheregularly a Perſon confined in B. R. cannot be removed to the C. B. by 
ps be this Writ, nor vice verſa ; for in theſe Caſes there can be no Defect of 
2 the King's! uſtice, as theſe Courts haye (/ Conuſance as well of Local as Tranfitory 
Bench by Actions. | I here 
Habeas Cer- DT 
pus, and intending to go over to the Fleet, procures him ſome Friend to bring a Habeas Corpus to re- 
move him thither, he ſhall not be removed thither till ne has anſwered to the Cauſe in B. R. for he 
ſhall not compel the Plaintiff to follow aſter a prolling Defendant ; and ſo vice ver/a of the Common 
Pleas, each Court ſhall retain the Defendant where he is firlt attached, and after be has aniwered 
there, he may be carried any where. Salk. 350. pl. 1. % And therefore this Wit lies not 
to a County Palatine. Salk. 354. pl. 17.—nor to the Cinque Ports, unlet* the Action be local, iv 
that they cannot haye Conulance of it. Mod. 20. 8 Mod. 22, 14 Mod. 666 f. | 


+ See the Stat. 31 Car. 2. c. 2. f. 11, and ſee infra, 4, 6, 7, & 10, If a Defendant is in Cuſtody 
at the Suit of the Crown, he cannot be turned over on an Habeas Corpus to another Priſon, at the la- 
ſtance pf a private Perſon for Debt, if he alleges a Pardon by Act ot Parliament, it muit be by Sug- 
geltion on the Record, that the Crown may travetie. Andr. 274.—A Priſoner in the Fleet for Con- 
j« wpt in the Exchequer, in not paying a Debt to the Crown, may be brought into B. R. by Habeas 
Corpus, and ſurrendered to the Maiſhal, in diſcharge of Bail, in another Cauſe, and he cannot be te- 

a 1 1 Fe | manded 


HATEASCOMPUL 5. * 
There are alſo beſides theſe (g) other Writs of Habeas Corpus, as a, 


op TA Page 3 
heas Corpus ad deliberandum & recipiendum, which hes ( to remove a : 
Pk to the proper Place or County, where he committed ſome Crimi- I There is 
nal Offence. of Habeas 
C:rpus ad 


ſatisfaciendum a'ter 2 Judgment; and on this Wiit the Attorney for the Plaintiff muſt ir dorſe the 
Number-Roll of the Judgment on the Back of the Writ. Sty] Regiſt. 331.— Habeas Cerpus upon 2 
Cepi, where the Party is taken and in Execution in the Court below. So upon an Attachment out 
of Chancery, and a Cepi Corpus returned by the Sheriff, the next Step is a Habeas C:ypus ; for the She- 
riff having executed the Command of the Writ of Attachment by taking the Body, he cannot carry 
him out of the County without the King's Writ. There is allo a Writ of Habeas Corpus ad Teft:fi- 
cand', which is to remove a Perſon in Confinement in order to give his Teſtimony in ſome Couit of 
Juſtice ; for which vide Styl. 119, 126, 230. 3 Keb. 51. Comb. 17, 48. F (hb) A Perſon com- 
mitting a Crime in Barbados, and apprehended here, may be ſent thither by Habeas Corpus and tried. 
3 Keb. 560, 566, 568. Warner's Caſe. Alto ſince the Habeas Corpus Act, a Perſon commit- 
ting a criminal Offence in /reland being here, may be ſent to Ireland and tried there, 2 Vent. 314. 
Col. Lundy's Caſe. 2 Stra. 848. Barnard. X. B. 225. Fitzgib. 111. pl. 12. 14 Vin. Abr. 869. pl. 
7.—Alſo Juſtices of hy pn may ſend Priſoners by Habeas Corpus to the Sheriff of another 
County, and a Precept to the Sheriff of that other County to receive them, namely for a Felony com- 
mitted in that County, though that County be out of the Circuit of the Juſtice that ſends them. 2 
Hale's Hiſt- P. C. 37. That it any Habeas Corpus come to receive a Priſoner from another Goal, 
the Goaler to take Notice of the Offence for which he ſtood committed at the other Gaol, and to in- 
form the Court, that if he ſhall happen to be acquitted or have his Clergy, he may yet be remanded 
to the former Gaol, if there be Cauſe. Kelynge 4.— And that if any Habeas Corpus come to the 
Gaolers to remove 4 Priſoner, that with the Priſoner they alſo certify the Cauſe for which he ſtood 
there committed, Kelynge 4. | 


* 


3 ed 
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+ Habeas Corpus ad teflificandum lies to remove 2 Priſoner in Execution, to be a Witneſs; yet 
where it appears to be a Contrivance, the Court will not grant it ; as if A. convicted of Bribery on the 
Oath of B. indiets him for Perjury on that very Oath, they will not grant it. Rex v. Burbage. T. 
3 Geo. 3. 3 Bur. 1440. | 


— — — 


— —_—— . 


(B) Df the Habeas Corpus ad Subjiciendum: And 
* herein, 


1. What Courts have Juriſdiction of granting it 


IT is clear, that both by the Common Law, as alſo by the Statute ®, 2 Inft. gg. 

the Courts of Chancery and King's Bench have Juriſdiftion of award- 4 loſt. 190. 
ing this Writ of Habeas Corpus, and that without any Privilege in the? 2. 
Perſon for whom it is awarded; but it ſeeins, that by the Common Law , | mg 
the Court of King's Bench could only have awarded it in Term-time, but“ 31 Car. 
that the Chancery might have done it as well out as in Term, becauſe. c. £. 
that Court is always open. | 

If the Habeas Corpus iſſues out of Chancery, and on the Return thereof Hal. Hift. 
the Lord Chancellor finds that the Paity was illegally reſtrained of his P. C. 147- 
Liberty, he may diſcharge him, or if he finds it doubtful he may r 
him; but then it muſt be to appear in the Court of King's Bench, for rs 
the Chancellor hath no Power to proceed in criminal Cauſes ; or the 
Chancellor may comm the Party to the Fleet, and in Term-time ma 
Propriis manibus deliver the Record into the King's Bench, together wit 


the 


manded to the Fleet on Motion; but an Habeas Corpus muſt be brought from the Excheguer ; the 
Marſhal will return it there, and they may remand him to the Fleet. So, in Civil Cauſes, between 
Subjects, and in Criminal Caules at Suit of the Crown. 1 Will, 248.— lt a Defendant is to be 
charged in Execution on ſeveral Judgmentg, there mult be an Habeas Corpus on every Judgment. 
2 Barnes 179. There were differeq Plaiatifts, 


HABEAS CORPUS. 


the Body; and thereupon the Court of King's Bench may proceed to bail, 
diſcharge, or commit the Priſoner. 
2 Hal. Hiſt. If the Habeas Corpus, and alſo a Certiorari, be granted returnable in 
P. C. 147, 8. Chancery, ard the Cauſe and Body be returned there, they may be ſent 
into the King's Bench ; if the Body = be returned with his Cauſes, by 


Habeas Corpus into the Chancery, and delivered over into the King's Bench, 
they may proceed to the Determination of the Return, and either by Pro- 
cedendo remand him, or grant a Certiorari to certify the Record alſo, and 
thereupon commit or bail the Priſoner, as there ſhall be Cauſe. 
2 Hal. Hiſt, But the ſending an Habeas Corpus ad faciendum & recipiendum by the 
P. C. 148. Chancellor for Perſons arreſted in Civil Cauſes, eſpecially being in Execu- 
tion, is neither warrantable by Law nor ancient Ulage, and particularly for- 
bidden by the Statute 2 H. 5. flat. 1. cap, 2. as to Perſons in Execution, 
Dyer 178. b.. There are ſeveral ſtrong Opinions, that no Habeas Corpus ad Subjicien- 
pl. 26. dum could by the Common Law iſſue out of the Courts of Exchequer or 
2 Inſt. ss. Common Pleas, unleſs it were in the Caſe of Privilege, becauſe theſe 
3 Leon. 18. Courts are confined to Civil Cauſes merely; and therefore unleſs the Party 
* * 7% were an Attorney, or intitled to the Privilege of the Court as an Officer, 
Mod. oo Se. or unleſs there had been a Suit commenced againſt him in thoſe Courts, 
2 Mod. 198. they could not grant a Habeas Corpus ad Subjiciendum, though they might 
Vaugh. 155. any other Writ of Habeas Corpus, 
— neck But notwithſtanding theſe Opinions it was holden in Buſbel's Cale, that 
Vaugh. ; 55, the Court of Common Pleas may iſſue a Habeas * ad Sub iciendum, 
and ſeveral and that if it appeared on the Return thereof that the Party was impriſoned 
Precedents and detained againſt Law, the Court might, though there was no Privilege, 
of Writs of jn the Caſe, diſcharge him ; for that to remand him would be an AR of 


— rol Injuſtice in the Court, and contrary to Magna Charta. 


Kind out of . 
the Court of C. B. See Wilkes's Caſe, in Digeſt of Law concerning Libels, 49, Cc. with L. C. J. 


Camden's Argumeat at large. 


* Page 4 Alſo by the Statute of 16 Car, 1. cap. 10. they have an original Juri(- 

2 Hal. Hig, diction to hail, diſcharge, or commit, upon an Habeas Corpus lor one com- 

P. C. 144. mitted by the Council-Table, as well as the King's Bench, and that although 
there be no Privilege for the Perſon committed. 

aJon. 14,17. Alſo by the Habeas Corpus Act, 3i Car. 2. cap. 2. any of the ſaid Courts 
in Term-time, and any Judge of either Bench, or Baron of the Exche- 
quer, being of the Degree of the Coif, in the Vacation, may award a 
Habeas Corpus for any Priſoner whatſoever, and on the Return thereof 
diſcharge him, if it ſhall clearly appear that the Commitment was againſt 
Law, as being made by one who had no Juriſdiction of the Cauſe, or for 
a Matter for which no Man ought by Law to be puniſhed ; or bail him, if 
it ſhall be doubtful whether the Commitment were legal or not; or remand 
him, according to the Nature and Circumſtances of the Caſe, 


2. To what Places it may be granted. 


2 Rol- Abr, It hath been already obſerved, that the Writ of Habeas Corpus is a Pre- 
69. rogative Writ, and that therefore by the Common Law it lies to any Part 
Cro. Jac. of the King's Dominions ; for the King ought to have an Account why any 
543. of his Subjects are impriſoned, and therefore no Anſwer will ſatisfy the 
Writ, but to return the Cauſe with Paratum habes Corpus, c. 

Palm, £4. Hence it was held, that this Writ lay to (a) Calice at the Time it was 
(a) Error of ſubject to the King of England. | It 
a Judgment | 

in the King's Bench in Ireland; it was ſuggeſted, that the Plaintiff was in Execution upon the Tudg- 


ment in Ireland; and the Court ſeemed to be of Opinion, that a Habeas Car pus might be ſent thither 
| to 


HABEAS CORPUS, 


Tt hath been held, that this Writ lies to the Marches of Wales, as it 2 Rol. Abr. 
does to all other Courts which derive their Authority from the King, as 59: * 
all the Courts exerciſing Juriſdi&ion within his Dominions do, and that it 4 2 
being a Prerogative Writ does not come within the Rule Brevia Dominil,y 
Regis non currunt, &c, for that muſt be underſtood of Writs between 
Party and Party. : 

Alſo it hath been adjudged that (5) this Writ lies to the (c) Cinque * 
Ports, to Berwick, although objected to have been Part of Scotland, and 90 3 


to the (4) County Palatine. $05 od fact 


endum & 
recipiendum does not lie to the Cinque Ports. Sid. 431. (e) Palm. 64, f. 96. Bourne's Caſe. 
Cro. Jac. 543. S. C. adjudged. 2 Rol. Abr. 69. (4) Latch 160. Jebſen's Caſe. 3 Keb. 27g. 


Alſo by the Habeas Corpus Act, 31 Car. 2. cap. 2. par. 11, it is en- 
acted and declared, That an Habeas Corpus, according to the Intent and 
© true Meaning of the Act, may be directed and run into any County 
« Palatine, the Cinque Ports, or other privileged Places within the King- 
« Jom of England, Dominion of Wales, ot Town of Berwick upon Tweed, 


« and the Iſles of Ferſey or Guernſey ; any Law, Cc.“ 


3. In what Caſes it is to be granted, and where it is the proper Re- 
medy. 
| Vaugh. 136. 
A Habeas Corpus is a Writ of Right, which the Subject may demand, for impreſ- 


and is the moſt uſual Remedy, by which a Man is reſtored again to his * 
Liberty, if he hath been againſt Law deprived of it. — — 


1 637. for a 
Wife. id. $42. For a young Lady, who had been decoyed away from her Father, id. 606. For 2 
Priſoner of War, 2 Bur, Rep. 765. 


* By the 31 Car. 2. cap. 2. par. 9. it is enacted, That if any Subject Page 5 
* of this Realm ſhall be committed to any Priſon, or in Cuſtody of any 
Officer or Officers whatſoever, for any criminal or ſuppoſed criminal Mat- 
ter, that the ſaid Perſon ſhall not be removed from the ſaid Priſon and 
** Cuſtody into the Cuſtody of any other Officer or Officers, unleſs it be by 
* Habeas Corpus, or ſome other legal Writ ; or where the Priſoner is deli- 
« yered to the Conſtable, or other inferior Officer, to carry ſuch Priſoner 
« to ſome common Goal ; or where any Perſon is ſent. by Order of any 
Judge of Afſize, or Juſtice of the Peace, to any common Workhouſe or 
* Houſe of Correction; or where the Priſoner is removed from one Priſon 
* or Place to another within the ſame County, in order to a Trial or Diſ- 
charge by due Courſe of Law; or in caſe of ſudden Fire or Infection, 
or other Neceſſity, upon pain, that he who makes out, ſigns or counter- 
** ſigns, or obeys or executes ſuch Warrants, ſhall forfeit to the Party 
«« grieved One hundred Pounds for the firſt Offence, Two hundred Pounds 
* tor the ſecond, &c.“ | 
If a Party be impriſoned againft Law, though he is intitled to a Habeas, gu. 
Corpus, yet may he have an Action of falſe Impriſonment, in which ke ſhall — = 


recover Damages in proportion to the Injury done him, gH.6. 44. a. 
2 loſt. 56. 


10 H. 5. 17. 5 Co. 64. March 117. 11 Co. 98, 99. 


„ 
— 


to remove him, as Writs Mandatory had been awarded to Calais, and now to Jerſey, Guernſey. 
Vent. 357. +——A Habeas Corpus granted to Jerſey. Sid. 386, 


a — 


T Sed gu. As to Ireland h | 
But. 


HABEAS CORPUS. 


Mod. 119. But it was held in Buſbel's Caſe, who together with the other Jurors 
3 Keb. 322 appointed to try an Indictment for a Riot beiween the King and Per and 
358. Mead, were fined at the Old Bailey, b.cauſe they found a Verdict contra 
plenam evidentiam ff diredionem curie in Materia legis ; and for Non- 
payntent of the Fine, divers of them being committed to Priſon, who 
(a) Vaugh. brought their Habeas Corpus in C. B. and the lwprifonment (a) held ille- 
153. gal; in feveral Conferences with all the Judges, that yet no Action lay 
2 Jon. 13. azainſt the Commiſſioners, becauſe they acted as Judges, and Commithoners 
. ot Oyer and Terminer can no more be punithed for an erroneous Comte 
ment, than they can be for an erroneous Judgment; and the higheſt Re- 
medy the Party in this Caſe can have is a Writ of Habeas Corpus. 
a Lev. 118. If a Huſband confine his Wife, ſhe may have a Habeas Corpus; but the 
Judges on the Return of it cannot remove the Wife from her Huſband. 
LadyLeigh's A Motion was made for a Habeas Corpus to the Lord Leigh, for having 
Cale, Mich. in Court the Body of his Wife; and the Caſe was, the Parties were married 
26 Car, 2. in jn 1669, and becauſe they were both within Age, no Settlement was made; 
9 85 in 1671, Lord Leigh perſuades his Wite to levy a Fine of ſome Lands of 
col. per Ann. whereof the had the Inheritance, to him and his Heirs ; 
2 lev. 128, and becauſe ſhe prayed to adviſe with her Friends, he confined her until 
= 433. her Mother had petitioned the King and Council; and there the Matter was 
. referred to three Lords of the Council ; and they made an Award, which 
the Lady Leigh was ready to perform ; but the Lord Leigh brought to her 
an Inſtrument to be ſealed, upon which the made the ſame Requeſt as be- 
fore, that ſhe might adviſe with her Friends, but he refuſed to permit 
it, and preſently compelled his Wife to go with him to his Houſe in the 
Country, where he made her his Priſoner ; and though by the barbarous 
Uſage of her Huſband ſhe fell fick, yet he would not let her have Phyfi- 
cians or Servants to attend her, or to be viſited by her Friends; & per Cur. 
a Hyubeas Corpus was granted, for this is a Writ of Right, which the Sub- 
je& may demand, and the King ought to have an Account of his Subject; 
and though it was objeQed that here was no Affidavit but of ſuch Complaint 
as the Lady Leigh had made in a Letter to her Mother, yet the Habeas 
Corpus ſhall go to put the Lady in a Condition to make Oath of this Matter 
herſelf, and to exhibit Articles againſt her Huſband ; for here is ſum̃cient 
Matter to compel him to find Swreties of the Peace, and of his good Beha- 
Bur. Rep. viour alſo ; for this Treatment the Lady may ſue out a Divorce propter 
632, Earl ſævitiam; and in a like Caſe between Sir Philip Howard and his Wite a 
_ =* Habeas Corpus was granted; and in this Cafe an Attachment may be 
* page 6 granted * againſt my Lord Leigh, if he reſuſes Obedience to the Writ, for 
being a Contempt, a Peer has no Privilege. 

If a Perſon be taken in the Manner within a Foreſt killing or chaſing 
Deer, c. and the Officer upon Tender of ſufficient Suretics refuſes to 
bail him, be may have a Habeas out of the Courts at Meſtmiuſter, which 
Courts may bail him to appear at the next Eyre holden for the Foreſt ; 
and this the rather, becauſe }uſtice-Seats are but ſeldom holden, and the 

Party. without this Remedy, aright be obliged to continue a long Time 
in Confinement. 8 | 
Vern 24. If a Perſon be excommunicated, and the Signifcavit does not expreſs 
1 that the Cauſe of Excommunication is for any of the Offences within 
array the Statute 5 Elis cap. 23. the Remedy expreſsly appointed upon that 
802. Statute is a Habeas Corpus, and upon the Return of it the Parties ſhall be 
Keb. 683. diſcharged. 
Sam. 359. If the Chief Juſtice of the King's Bench commit one to the Marſhal 
Eid), by his Warrant, he ought not to be brought to the Bar by Rule, but by 
Habeas Corpus, 


4 Inſt. 290. 


A Per- 


HABEAS CORPUS. 


A Perſon convicted of Horſe-ſtealing, and in Gaol at St: Albans, was Cro. Car- 
brought by Habeas Corpus and Certiorari to B. R and the Court demanded 176, 

of him what he could ſay why Execution ſhould not be done upon the In- 
qictment; and becauſe he could not ſhew good Cauſe to ſtay the Execu- 

tion, he was committed to the Marſhal, who was commanded to do Execu- 

tion, and the next Day he was hanged. 

If a Perſon be in Cuſtody, and allo indicted for ſome Offence in the in- 2 Hal. HiN, 
ferioi Court, there mull, beſide the Habeas Corpus to remove the Body, be 210, 211. 
a Certiorari to remove ihe Record; for as the Certiorari alone removes not! keg 
the Body, ſo the Habeas Corpus alone removes not the Record itſelf, but Comb. 2. 
only the Priſoner with the Cauſe of his Commitment ; and therefore, altho” 
upon the Habeas Corpus, and the Return thereof, the Court can judge of 
the Sufficiency or Inſufficiency of te Return and Commitment, and bail or 
diſcharge, or iemand the Priſoner, as the Cafe appears upon the Return; 
yet they cannot upon the bare Return of the Habeas Corpus give any Judg- 
ment, or proceed upon the Record of the Indictment, Order or Judg- 
ment, without the Record itſelf be removed by Certiorari; but the fame 
ſtands in the ſame Force it did, though the Return ſhould be adjudged 
inſufficient, and the Party diſcharged thereupon of his Impriſonment; and 
the Court below may ifſue new Proceſs upon the Indictment. 

But it is otherwiſe in a Habeas Corpus in Civil Cauſes, which ſuſpendsSalk. 352. 
the Power of the inferior Court, ſo that if they proceed after, their Pro-Pl. 13. 


ceedings are coram non juice f. 


+ A Man impreſſed under a Preis-aQ, who is not in-Cuſtody, (either as having abſconded, or 2s 
being promoted to be a Corporal,) cannot bring Habeas Corpus; but the Court will, on Motion, 
grant a Rule to the Commiſſioners for putting the Act in Execution, to thew Cauſe why he ſhould 
not be diſcharged. Rex v. Dawes, Rex v. Keſſel, T. 31 Geo. 2. 1 Bur. 636, 7 —l•f the Perſon 
confined is too weak to be brouglit into Court, they will make a Rule that certain Perſons ſhall have 
Acctſs to him. 2 Bur. 1099, 1115.—But will not give that Liberty unleſs to Perſons who have fume 
P. etenſion to demand it. 3 Bur. 1362. 


4. How far the Courts have a Diſcretionary Power in granting or denying 
it: And therein of the Habeas Corpus AR. 


Notwithſtanding the Writ of Habeas Corpus be a Writ of Right, and 4 luſt. 299. 
what the Subject is intitled to, vet the Proviſion of the Law herein being3 Bull. 27. 
in a great weaſure illuded by the Judges being only enabled to award it in 
Term-time, as alſo by an imagined Notion in the Judges that they had a 
diſcretionary Power of granting or refuſing it; but eſpecially by the Art 
and Contrivance of Officers, to whom it was directed, who uſed great De- 
lays in making any Return to it. 

By the 31 Car. 2. cap. 2. commonly called the Habeas Corpus Act, re- 
citing, © That great Delays had been uſed by Sheriffs, Gaolers, and other 
Officers, to whoſe Cuſtody the King's Subjects had been committed for® Page 7 
* Criminal or ſuppoſed Criminal Matters, in making Return of Writs of 
* Habeas Corpus, by ſtanding ont an Alias and Pluries, and ſometimes 
„ more, and by other Shifts, to avoid their yielding Obedience to. ſuch 
*+© Writs, contrary to their Duty and the kiown Laws of the Land, where- 

Aby many Subjects have been detained in Priton in ſuch Caſes, where by y 
„Law they were bairable,” | + heap 
| There» Burn ob- 
ſer ves two 
Things; 1. That although the Conſtable by his own Authority, without any Warrant of Commit- 
ment may carry an Offender to Goal; and this was the Method of ſecuring Priioners before there 
were any Juſtices of the Peace; yet ſince the Inſtitution of that Magiſtrate it is better that they be 
carried betore him, to be ſent by him to Gaol by Warrant of Commitment; otherwiſe they have a 


Right to be bailed upon this Act whatever the Offeuce may be. 2. I hat the Warrant of Commit- 
| ; meat 


HABEAS CORPUS. 


Thereupon it is enacted, © That whenſoever any Perſon ſhali bring any 
* Habeas Corpus, directed unto any Perſon whatſoever, for any Perſon in 
« his Cuſtody, and the ſaid Writ ſhall be ſerved on the ſaid Officer, or left 
© at the Gaol or Priſon with any of the Under-Officers, Under Keepers, or 
Deputy of the ſaid Officers or Keepers, that the faid Officer or Officers, 
« his or their Under-Offcers, Under-Keepers or Deputies, ſhall within 
* three Days after ſuch Service thereof; (unleſs the Commitment were for 
« Treaſon or Felony, plainly and ſpecially expreſſed in the Warrant of 
1 Fide inis“ Commitment) upon Payment or Tender of the Charges f of bringing 
11. « the ſaid Priſoner to be aſcertained by the judge or Court that awarded the 
« fame, and endorſed on the ſaid Writ, not exceeding 1 2d. per Mile, and 
«© on Security given by his own Bond to pay the Charges of carrying back 
« the Priſoner if he ſhould be remanded, and that he will not make any 
„ Eſcape by the Way, make Return of ſuch a Writ, and bring or caule to 
be brought the Body of the Party ſo committed or reſtrained unto or 
before the Lord Chancellor, or the Lord Keeper, or the Judges or Ba- 
„ rons of the Court from which the ſaid Writ thall iſſue, or ſuch other 
„ Perſons before whom the ſaid Writ is made returnable, according to the 
Command thereof; and ſhall then likewiſe certify the true Cauſes of his 
* Detainer or lmpriſonment, unleſs the Commitment be in a Place beyond 
« twenty Miles Diſtance, £c. and if beyond the Diſtance of twenty, and 
not above one Hundred Miles, then within the Space of ten Days; 
* and if beyond the Diſtance of one hundred Miles, then within the Space 
of twenty Days.” 
And it is further enacted, par. 3. That all ſuch Writs ſhall be marked 
* in this Manner, Per /tat'um triceſimo prime Carols ſecundi Regis, and ſhall 
be ſigned by the Perſon that awards the fame; and if any Perſon ſhall be 
* or ſtand committed or detained as aforeſaid for any Crime, unleſs for 
« Treaſon or Felony, plainly exprefſed in the Warrant of Commitment, in 
* the Vacation-time, it ſhall be lawful for ſuch Perſon ſo committed or de- 
* tained, (other than Perſons convi or in Execution by legal Proceſs) or 
any one on his Behalf, to complain to the Lord Chancellor, or Lord 
Keeper, or any Juſtice of either Bench, or Baron of the Exchequer, of 
the Degree of the Coif; and the ſaid Lo1d Chancellor, &c, Juttice or 
Baron on View of the Copy of the Warrant of the Commitment, or 
* otherwiſe on Oath that it was denied, ate authorized and required, on 
* Requeſt in Writing, (by ſuch Perſon, or any in his Behalf, atteſted and 
(a) OneWit-** ſubſcribed by (a) two Witneſſes who were preſent at the Delivery of the 
nels with an « ſame, to grant an Habeas Corpus under the Seal of the Court, whereof he 
3 *« ſhall be one of the Judges, to be directed to the Officer in whoſe Cuſtody 
other is ſick, the Party ſhall be returnable immediate before the ſaid Lord Chancellor, 
is ſufficient. Wc. Juſtice or Baron; and on Service thereof as aforeſaid, the Officer, c. 
Comb. 6. © in whoſe Cuſtody the Party is, ſhall, within the 'T'imes reſpeQively before 
limited, bring him before the ſaid Lord Chancellor, ſuſtice or Baron, 
beſore whom the faid Writ is returnable ; and in caſe of his Abſence, 
** before any other of them, with the Return of ſuch Writ, and the true 
** Cauſes of the Commitment and Detainer ; and thereupon, within two 
Days after the Party ſhall be brought before them, the ſaid Lord Chan- 
** cellor, Juſtice or Baron, before whom the Priſoner thall be brought as 
- * aforeſaid, ſhall diſcharge the ſaid Priſoner from his Impriſonment, taking 
* his Recognizance, with one or more Sureties, in any Sum, according to 
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ment ought to ſet forth the Cauſe ſpecially, that is to ſay, not for Treaſon or Felony in general, but 
Treaſon for counterfeiting the King's Cein, or Felony for flealing the Goods of ſuch an one to ſuch a 
Value, and the like, that ſo the Court may judge thereupon whether or no the Offence is ſuch for 
which a Priſoner ought to be admitted to Bail. Burn, 64. 


« their 


HABEAS CORPUS. 


* « their Diſcretions, having Regard to the Quality of the Priſoner, and * Page 8 
„Nature of the Offence, for his Appearance in the King's Bench the 
« Term following, or in ſuch other Court where the Offence 'is properly 
„ copnizable, as the Caſe ſhall require; and then ſhall certify the ſaid 
« Writ, with the Return thereof, and the Recognizance into ſuch Court, 
« unleſs it be made appear to the ſaid Lord Chancellor, c. that the Party 
« ſo committed is detained upon a legal Proceſs, Order or Warrant, out 
« of ſome Court that hath Juriſdiion of Criminal Matters, or by ſome 
„Warrant ſigned and ſealed with the Hand and Seal of any of the ſaid 
« Juſtices or Barons, or ſome juſtice or Juſtices of the Peace, for ſuch 
« Matters or Offences, for the which by Law the Priſoner is not bail- 
% able.” 
But it is provided, par. 4. That if any Perſon ſhall have wilfully ne- 
« pleted, by the Space of two whole Terms after his Impriſonment, to 
« pray a Habeas Corpus for his Enlargement, he ſhall not have a Habeas 
Corpus to be granted in Vacation-time in Purſuance of this Act. 
And it is further enacted by the ſaid Statute, par. G. That no Perſon, 
« ho ſhall be ſet at large upon any Habeas Corpus, ſhall be again im- 
« priſoned for the ſame Offence by any Perſon whatſoever, other than by 
the legal Order and Proceſs of ſuch Court, wherein ke ſhall be bound by 
* Recognizance to appear, or other Court having Juriſdiction of the Cauſe, 
« on Pain of 500.“ 
And it is further enaQted, par. 7. That if any Perſon, who ſhall be 
% committed for Treaſon or Felony, plainly and ſpecially expreſſed in the 
„Warrant of Commitment, upon his Prayer or Petition, in open Court, 
« the (a) firſt Week of the (5) Term, or the firſt Days of the Seſſions of (a) Need not 
yer and Terminer, or General Gaol-Delivery, to be brought to his Trial, enter his 
* ſhall not be indicted ſometime in the next Term, Seſſions of Oyer and Prayer the 
* Terminer, or General-Gaol Delivery, after ſuch Commitment, the Juſtices firſt Week. if 


«of the ſaid Court ſhall, upon Motion in open Court, the laſt Day of 73 pe 
© the Term or Seſſions, ſet at Liberty the Priſoner upon Bail, unleſs it hament 
appear upon Oath that the Witneſſes for the King could not / be pro- which ſuſ- 
© duced the ſame Term; and if ſuch Priſoner upon his Prayer, &c. Fall pends the 


* not be indicted and tried the ſecond Term or Seſſions, he ſhall be diſ- —_— 


[4 - 5 5 * 
charged from his Impriſonment. | takes away 
the Power 
of bailing for a Time. Salk. 103. pl. 2. (6) That to this Purpoſe the grand Seſſions of Hales is in 
the Nature of a Term, ſo that the Party entring his Prayer there oa the want of Proſecution for 8 
Term, B. R. may bail him. Comb. 6. 


Provided, par. 8. That nothing in this AR ſhall extend to diſcharge 
* out of Priſon any Perſon charged in Debt, or other Action, or with 
* Proceſs in any Civil Cauſe, but that after he ſhall be diſcharged of his 
* Impriſonment for ſuch his Criminal Offence, he ſhall be kept in Cuſtody 
* according to Law for ſuch other Suit.“ 
And it is further enacted, par. 0. That it ſhall be lawful for any Pri- 
* foner as aforeſaid, to move and obtain his Habeas Corpus, as well out of 
the Chancery or Exchequer, as the King's Beneh or Common Pleas ; and 
* if the ſaid Lord Chancellor, or Lord Keeper, or any Judge or Judges, 
Baron or Barons, for the Time being, of the Degree of the Coif, of any 
* of the Courts aforeſaid, in the (c) Vacation-time, upon view of the (c) And 
* Copy of a Warrant of Commitment or Detainer, or on Oath made that therefore 
* ſuch Copy was denied, hall deny any Writ of Habeas Corpus by this e 
Act required to be granted, being moved for as aforeſaid, they ſhall Tokem Fable 


* ſeverally forfeit to the Party grieved the Sum of 500.“ an Adiice 

| at the Suit of 
the Party grieved in one Caſe only, which is the Refuſing to award a Habeas Corpus in Vacation- 
time, but leaves it to their Di'cretion, in all other Caſes to puriue its Directions in the ſame Manner 
as they ought to execute all other Laws, without making them ſubje& to the Action of the Party, or 
to any aher expreſs Penalty or Forfeiture, 2 Hawk. P. C. 92. — 


It 


HABEAS CORPUS. 
*Pageg It is provided, par. 18.“ That after the Aſſizes quo for that 


County where the Priſoner is detained, ro Perſon ſhall be removed from 
* common Gaol upon any Habeas Corpus granted in Purſuance of this 
« AQ, but upon ſuch Habeas Cor pus ſhall be brought before the Judge of 
« Afſize in open Court, who thereupon ſhall do what to Juſtice thall 
« appertain.” 
But it is provided, par. 19. That after the Aſſizes are ended, any 

« Perſon detained may have his Habeas Corpus, according to the Direction 
* of this AQ” : g 

10 Mod 429. In the ConſtruQtion of this Statute it was held by two Judges, in the 
Abſence of one, and contrary to the Opinion of the other, that Perſons 
committed by Rule of Court are not intitled to the Benefit of this AQ; 
and that none are intitled ro make their Prayer but ſuch as are committed 
by a Warrant of a Juſtice of Peace, or Secretary of State, and not thoſe 
committed by Rule of Court, for that is not within the Meaning of the 
Act, which ſpeaks of a Commitment by Warrant f. 


+ It ſhall not be allowed to a Perſon committed for High-Treaſsn by Rule of Court. Stra. 142, 
A Perſon committed for High-Treaſon done in Scotland, is not within the AQt, Rex v. Mackinteſh, 
P. 6 Geo. Stra. 308.—A Perſon committed to the Tower for High- Treaſon, caonot make his Prayer 


at the Old Bailey, to be bailed or tried. Rex v Biſbep of Rechefler, Sept. 8 Geo. Fort. 101,—— 
Nor at Hicks's-Hall. Rex v. Ld. North and Grey. M. S. 8 Geo, Fort. 103.—It ſhall not be allow- 
ed to a Priſoner at War, the Subject of a Neutral Power, taken in the Enemies Service, into which he 


was forced when taken Priſoner by them in an Exgliſb Ship. Rex v. Schiever, P. 3% Geo. 2, 2 Bur, 
765. 


5 Of the Manner of ſuing it out, and Form of the Writ. 


By the (a) 1 & 2 Ph. Ef M. cap. 13. No Writ of Habeas Corpus or 
(a) ry” "he „ Certiorari ſhall be granted to remove any Priſoner out of 7 Goal, or 
2. 4 20 to remove any Recogaizance, except the fame Writs be (5) ſigned with 
pra, every the proper Hands of the Chief Juſtice, or in his Abſence, of one of the 
Habeas Cor-<« Tyftices of the Court, out of which the ſame Writ ſhall be awarded or 
— — made, upon P. in that he that writeth any ſuch Mtits, not being ſigned 
we ſhall be as is aforeſaid, to forfeit for every ſuch Writ 5. 


marked in 
this Manner, per flatutum trice/ſimo primo Careli Secundi Regis, and ſhall be ſigned by the Perſon that 
awards the ſame.— For the Form of the Writ vide 2 Inſt. 53, 4. (6) Vide Salk, 150. pl. 19. 


Mich. 26, A Habeas Corpus was prayed to the Gaoler of the County Gaol, of 
. 7 * Morceſter, to remove one Fox in B. R. to aſſign Errors in Perſon, upon 
s Cale, the Record of his Conviction of a Prænunire for Recufancy ; but this was 
not 2 till the Writ of Error was brought into Court under Seal, and 
the Record certified. 

2 Mod, 306. Every Habeas Corpus ad Subjiciendum muſt in Term- time be awarded 
on Motion and Leave of the Court, but a Habeas Corpus ad faciendum kA 
1 is uſually granted without Motion, as it telates to a Civil Af- 
air only. 

Lev. 1. So where Debt was brought againt Huſband and Wife on an Obligation 

Slater and ſealed by them both, and both being taken by Capias, it was moved for an 

Slater. Habeas Corpus to bring them into Court, to the Intent that the Huſband 
only might be committed in Cuſtody, and the Wife diſcharged ; and it was 
held by the Court, that this Habeas Corpus for removing < Bodies might 
have been for them without Motion, but where the Party is committed for 
a Crime, there it ought to be en Motion. 


6 To 


wrong; but where a Man is taken on a Warrant of the Sheriff, in Pur- 


HABEAS CORPUS. 
6. To whoa: it is do india; 


Wherever a Perſon is impriſoned by any Perſon whatſoever, whether he Godb 
be one concerned in the Adminiſtration of Juſtice, as a Sheriff, Gaoler, &c. * 
or a private Perſon, ſuch as a Doctor of Phyſick, who confines a Perſon 
under Pretence of curing him of Madneſs, Ec. the Habeas Corpus muſt be 
directed to him. 

A Habeas Corpus was directed to the Chancellor of Durham, by which 
he was directed to make a Precept to the Sheriff to have the Body of 
J. S. with the Cauſe of his Commitment, coram Domino Rege apud Page 10 
Weſtm'; the Chancellor returned, that he made a Precept to the Sheriff to Hil. 25 & 
have his Body before him, with the Cauſe of, Ic. who accordingly return- 26 Car. 2. 
ed the Cauſe and the Body before him, and ſets out the Cauſe, & hac eftin B. R. 
Cauſa detentionis; & per Hale C. J. A Habeas Corpus ad faciendum & 2 —_ 279- 
recipiendum ditected in this Manner is good; ſecus of a Habeas Corpus al 
Subjiciendum ; for the King may ſend his Writ to whom he pleaſes, and 
he muſt have an Anſwer of his Priſoner wherever he be; there is a great 
deal of Difference between a Habeas Corpus ad Subjiciendum and other - 
Habeas Corpus; for this is the Subject's Writ of Right, in which Caſe 
the County Palatine hath no Privilege; in 31 E. 1. a Habeas Corpus ad 
Subjiciendum was directed to the Biſhop of Durham, who returned, that 


he was a Count Palatine, and therefore was not bound to anſwer the 


Writ, for which he was fined 40001. Hill. 17 Car. 1, a Habeas Corpus 
was directed to the Biſhop of Durham to return the Body of one Rickoby ; 
and reſolved, that the Writ did well run thither: In this Caſe the Writ 
is directed to the Chancellor, to command the Sheriff to have his Body 
here; but he commands him to have the Body before himſelf, which is 
ill; again, the Chancellor doth not return the Body to us, for here is no 
Cujus Corpus parat haben ; it is not enough for him to ſay, that the Sheriff 
returned the Body to him, but he ought to return it to us here ; we have 
nothing before us, therefore he muſt be remanded, for he is brought up 


without a Warrant. 


A Habeas Corpus directed in the DisjunRive to the Sheriff or Gaoler is _ 2 
pl. 7. per 
uriam, 


ſuance of a Writ to the Sheriff, the Habeas Corpus ought to be directed I- Raym. 
to the Sheriff, for the Party is in his Cuſtody, and the Writ itſelf mult 586, 618. 
be returned; otherwiſe it is where one is committed to the Gaoler imme- 8 


diately, as in Caſes Criminal. 
7. By whom it is to be returned. 


This Writ muſt be returned by the very ſame Perſon to whom it is 


directed. | 
A Habeas Corpus was awarded to the Sheriff of —who before the Re- paſch. 26 


turn leaves the Office, and a new Sheriff is made, who returns Languidus ; Car. 2. Peck 
this Return is not good, but it ought to be returned by them two, the firſt and Creſſet. 
that he had the Body, and had delivered it to the new Sheriff, and the new 


Sheriff may then return Languidus f. 
8. Of 


+ A Conſtable is an (Cfficer within the Meaning of the Stat. 31 Car. 2. c. 2. and obliged to give 
a Copy of the Warrant of Commitment. Stra. 167.—lf an Habeas Cerpus is not returned, an \t- 
tachment, 3%, ſhall go, without Rule to return. Stra- 915,—On an Haveas Corpus granted by à 
Judge in Vacation, returnable immediate, before himſelf at his Chambers, the Party may be brought 
into Court in Term, 1 Bur. 460, $42.—Or if on an Habeas Corpus ſo returnable the Party is brought 
before him, he may, if he judges it adviſeable, adjourn the Return, and direct him to be brought 
into Court the firſt Day of Term.—Rex v. Clarke, T. 31 Geo. 2. 1 Bur, 606.— The Court will 
not grant an Attachment to accompany an Habeas Corpus. Rex v. E. Ferrers, T. 31 Geo 2. 1 
Bur. 631 —If an Habeas Corpus is not obeyed, I Court will grant an Attachment even againſt 2 
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HABEAS CORPUS. 


8. Of the Manner of compelling a Return, and the Offence of 


a falſe Return. 


F N. B. 668. The Method to compel a Return to a Habeas Corpus is by taking out 
11 H. 4 66. an Alias and Pluries, which if diſoheyed, an Attachment iſſues of courſe; 
3 ow”, alſo the Court may make a Rule on the Officer to return his Writ, and, 
13 diſobeyed, the Court may proceed againſt ſuch Diſobedience in the 
Ia Mod. 666. fame Manner as they uſually do againſt the Diſobedience of any other 
Rule. 
And by the 31 Car. 2. cap. 2, par. 2. it is enacted, “ I hat if any Officer, 
&« tc, ſhall negle& or refuſe to make Returns, as by the AR is ditected, 
or to bring the Body of the Priſoner, according to the Command of the 
« Writ, or ſhall not within fix Houts after Demand deliver a true Copy 
« of the Commitment, Ec. he ſhall forfeit for the fi:ſt Offence 100 J. tor 
« the ſecond Offence 200 /. and-be made incapable to hold his Office. 
*Page 11. A Habeas Corpus went to the S annary Court, to which an inſufficient 
Salk. 350. Return was made, and therefore diſallowed ; Oper Cur. the Warden of 
pl. 8. the Stannaries muſt be amerced, and you may go to the Coroners and 
get it affeered, and eſtreat it, and an Alias Haheas Corpus muſt go for 
the Inſufficiency of the Return of the firſt, and upon that the Body and 
Cauſe muſt be removed up; if 2nother Excuſe be returned, we will grant 
an Attachment. 
2 Jon. 118, And as a Goaler, Cc. is obliged to bring up the Priſoner at the Day 
March 89. prefixed by the Writ, it is no Excuſe for not obeying of a Writ of Habeas 
_ 272 Corpus ad Subjiciendum, that the Priſoner did not tender the Fees due to the 
2Show.172, Goaler; nor yet is ihe Want of ſuch Tender an Excuſe for not obeying a 
pl. 165. Writ of Habeas Corpus ad faciendum & recipiendum ; but if the Cool 
bring up the Priſoner by Virtue of ſuch Habeas Corpus, the Court will not 
turn him over till the Gaoler be paid all his Fees. 
SAI For a falſe Return there is regularly no Remedy againſt the Officer, but 
Salk.3 40 pl. an (a) Action on the Caſe at the Suit of the Party grieved, and an Infor- 


s. (a) But mation or Indictment at the Suit of the King. 
no Action | 


lies until the Return be filed. Salk. 352. pl. 13. 


But it has been held, that if a Gaoler return one Languidus when the 
Party himſelf brings his Habeas Corpus, and is in good Health, an At- 
tachment ſhall iſſue againſt him; ſecus if the Habeas Corpus was brought 
by another, 


| 9. What Matters muſt be returned together with the Body of 
the Party. 


Vaugb. 137. As upon the Return of the Writ the Court is to judge, whether the 
Cauſe of the Commitment and Detainer be accordi ng to Law or againſt it; 
ſo the Officer or Party, in whoſe Cuſtody the Priſoner is, muſt, according 


to the Command of the Writ, certify on the Return thereof the Day, 
Cauſe of Caption and Detainer, 


Peer; for he has not any Privilege againſt the Proceſs of Weſtminſter- Hall, to compel Obedience 
to an Habeas Corpus. Id, On good Caule ſhewn, as that the Perſon confined is a Lunatick, con- 
fined by her neareſt Relations, who are proceeding to get a Commiſſion, of Lunacy, the Court 
wal ealarge the Time to return the Writ, . Rex, v. Clarke, M. 3 Geo. 3. 3 Bur. 1362. 


A Habeas 


HABEAS CORPUS. 


A Habeas Corpus was directed to remove one J. S. to which no Return Hil. 25 &26 
was made; then an Alias was granted, and it was returned guod traditur Har, 2. in 
in ballium ante adventum iſtius Brevis ; and the Truth of the Caſe was, that ver 
between the firſt and ſecond Writ the Party was bailed ; & per Cur. after an Slade. i 
Habeas Corpus delivered, the Party cannot be bailed; and if it happens 
otherwiſe, yet the Cauſe of the Commitment ought to be returned, though 

the Body cannot be brought into Court; and in this Caſe the Officer having 

on the firſt Writ of Habeas Cerpus taken 51. to have the Body in Court, 

and yet making no Return, the Court granted an Attachment againſt him. 

Where a Commitment is in Court to a proper Officer there preſent, Salk. 349. 
there is no Warrant of Commitment ; and therefore to a Habeas Corpus he pl. 5. 
cannot return a Warrant in hc verba, but muſt return the Truth of the 
whole Matter, under Peril of an Action; but if he be committed to one 
that is not an Officer, there muſt be a Warrant in Writing, and where there 
is one it muſt be returred'; for otherwiſe it would be in the Power of the 
Gaoler to alter the Caſe of the Priſoner, and make it ei her better or worſe 
than it is upon the Warrant ; and if he may take upon him to return what 
he will, he makes hiinfelf Judge; whereas the Court ought to judge, and 
that upon the Warrant itſelf. 

If a Perſon in Cuſtody on an Excommunicato capiends brings a Habeas S1lk, 350. 
Corpus, the Writ of Excommunicato capiendso itſelf muſt be returned, as well Pl. 7. 
as the Sheriff's Warrant for taking him, becauſe the Warrant may be wrong 
when the Writ is right; and though the Warrant be wrong, yet if the 
Writ is right, the Party is rightfully in Cuſtody of the Sheriff. 

Upon a Habeas Corpus directed to the Conſtable of Mindſor-Caſtle, to“ Page 12 
remove the Body of one Mr. Taylor a Barriſter, at the Day of the Return Paſch. 18 
of the Writ, a Soldier brought the Priſoner into Court, and the Writ, Car. 2. Taye 
and the ant by which he was committed ; but the Court held it no ler's Cale. 
Manner ofMeturn, for it ought to be entered in Latin t, and engtoſſed in 
due Form. | 


* 


+ Pleadings, Proceedings, &c. are now in Engliſh, by Virtue of 4 Geo. 2. c. 26, 


10. Where the Return ſhall be ſaid to be certain and ſufficient to warrant 
the Commitment. 


It is faid in general, that upon the Return of the Habeas Corpus the yaugh. 137. 
Cauſe of the Impriſonment ought to appear as ſpecifically and certainly to 
the Judges, before whom it is returned, as it did to the Court or Perſon 
authorized to commit. 

For if the Commitment be againſt Law, as being made by one who But for this 
had no Jurifdition of the Cauſe, or for a Matter for which by Law no vide Head of 
Man ought to be puniſhed, the Court are to diſcharge him, and therefore gar, 3 
tne Certainty of the Commirment ought to appear ; and the Commitment ia Criminal 
is liable to the ſame Objection where the Cauſe is lo looſely ſet forth, that Caſes, and 
the Court cannot adjudge whether it wete a reafonable Ground of Im- Hal. Hiſt. 
priſonment or not. nm 

Rudyard” an Attorney of C. B. being committed to Nexwgate by the Skin. 676 pl. 
Lord Mayor and Sir fobn Robinſon, for refuſing to give Security for his 2.12 Co. 130, 
good Behaviour, was brought by Habeas Corpus to the C. B. and it was i 
returned as the Cauſe of his Commitment, that whereas he had been g,gyard's | 
complained of to the Lord Mayor and Sir John Robinſon for ſeveral Mil- Caſe. 
demeanors, particularly for inciting his Majeſty's Subjects to the Diſ- 
obedience of his Majeſty's Laws, more particularly of an Act of Parlia- 
ment made in the 22d Year of his Reign, againſt ſeditious Conventicles ; 


and Whereas he had been examined before them for abetting ſuch as 
C2 abetted 


HABEAS CORPUS. 


abe tted ſeditions Conventicles, contrary to the Statute 22 Car. 2. cap. 1, 
and upon his Examination they found Cauſe to ſuſpect him, therefore they 
requeſted Sureties of him for his good Behaviour, and tor Refuſal com- 
mitted him. Wild Juſtice, was of Opinion, that by abetting ſuch as 
frequented ſeditious Conventicles, mult be intended abetting them in that 
Particular, and fignifies as much as encouraging them to frequent ſuch 
Conventicles, and finding Cauſe to ſuſpe& him, Wa (which cannot now 
be queſtioned, for the Ua is admitted) they may well ſend him to 
Priſon, and therefore he ought to be remanded. But Yaughan C. J. 
Tyrrell, and Archer, were 5 a contrary Opinion: 1. Becauſe it does not 
appear but that he might abet the Frequenters of Conventicles in a Way 
which the Law allows, as by ſoliciting an Appeal for them, or the like. 
2. To fay that he was complained of, or that he was examined, is no 
Proof that he was guilty; and then to ſay that they had Cauſe to 
ſuſpect him, is too cautious; for who can tell what they may count a 
Cauſe of Suſpicion, and how can that ever be tried? At this Rate they 
would have Arbitrary Power, upon their own Allegation, to commit whom 
they pleaſed, whereas they cannot require Svreties for any Man's Beha- 
viour, and conſequently not commit for Refuſal, unleſs the Juſtices 
have any Thing againſt him of their own Knowledge, or by Proofs of 
Witneſſes that tend to a Breach of the Peace; upon this Return Archer 
declared his Opinion to be, that he ſhould not be remanded, but give 
his own Recognizance to appear in Court the next Term, to anſwer any 
Thing that ſhould be alledged againſt him; but Vaughan and Tyrrell were 
for his abſolute Diſcharge ; for ſeeing by the Return it did not appear 
there was any Cauſe for his Commitment, they thought they had no 
* Page 13 * Reaſon to require a Recognizance of hin. Thereupon Mild moved that 
he could not be diſcharged, there being but two for it. But Archer replied, 
that it had been ſeveral Times ruled, that where there were three Opinions, 
that was taken to be per Cur*. which had two of the Judges for it: And 
accordingly Rudyard was diſcharged. Vaughan and Tyrrell made another 
ObjeQion to the Return, ve. that they ſhould have expreſſed the dum in 
which they required him to give Security, (which they had not done) for 
they ſaid that thoſe Perſons that wight be willing to be bound for him in 
4ol. might not be willing to be bound for him in 100/. &c. and there- 
fore til] he knew the Sum ke could not know whom to provide. But as to 
this it was ſaid, that Rudyard had abſolutely refuſed to give any Security, 
q and therefore it was to no Purpoſe to tell him of the Sum; if he had 


8 to give Security, then the Juſtices ought to have told him the 
um *, | 


* A Return that the Defendant was committed for backbearing and carrying away a Deer, is good 
after Conviction, though it does not ſay unlawfully ; but not before Conviction, Fort. 272. That be- 
fore Delivery of the Writ he had delivered the Woman to her Huſband, and knows not where ſhe is ; 
a good Return, Stra. 916.— That at the coming of the Writ, Defendant was not in the Keeper of the 
Priſon's Cuſtody, a good Return. Andr. 285.,—That before the coming of the Writ, Defendant was 
diſcharged out of his Cuſtody by an Order of Seſſions, without ſaying what Seflions, what Order, or 
that he was diſcharged by due Courſe of Law; good for the Purpoſe of Filing the Writ, Vid. A Re- 
turn that the African Company kad retained the Defendant in their Service, and ſent him to the Savoy, 
till he honid embark, is bad ; and Defendant was dilcharged, and an Information ordered againſt the 
Colonel and the Keeper of the Savey. Stra. 404.—A Return that the Defendant was committed by 
an Order of two Juſtices of the Peace, for that he, being Overſeer of the Poor, had not accounted as 


— Statute directed, and had not accounted before them, bad; he might have accounted beſore others. 
0. t. 272. 


11. Whe- 
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11. Whether the Party can ſuggeſt any Thing contrary to the Return. 


It ſeems to be agreed, that no one can in any Caſe controvert the "Truth Cro. Eliz, 
of the Return to a Habeas Corpus, or plead or ſuggeſt any Matter repug- 18 . 
nant to it: Yet it hath been holden, that a Man may contefs and avoid ſuch 3 3 
a Return by admitting the Truth of the Matters contained in it, and ſug- P. C. 113. 
geſling others not repugnant, which take off the Effect of them. | 

Upon a Habeas Corpus it was returned, that Swallow, a Citizen of Lon- Paſch. 18 
don, was fined for Alderman, and was committed for his Fine by the Judge F. ga L B. 
ment of the Court in London. Swallow alledged, that he was an Officer of e — 
the Mint, and by an antient Charter of Privilege granted to the Minters or Sid. 287. : 
Moneyers he ought to be exempted. It was at firſt doubted whether he 2 Keb. 5o, 
might .not plead this to the Return, it being a Matter conſiſtent with it. 54 Ec. 
Upon the Statute V. 2. it is held the Parties may come in and plead, and 
ſo upon 5 Elis. but here there is a Difference; for he might have pleaded 
this in the Court below, but now that is paſt, and here is a Judgment and 
Execution. Another Day Swallow brought into Court a Writ of Privilege 
upon that Charter, and the Recorder prayed that it m_ not be allowed 
againſt the antient Cuſtoms of the City ; for if ſuch a Way might exempt 
Men, they ſhould have little Benefit by Fines in ſuch Caſes: Bur per Cur, 
the Privilege ought to be allowed, for it is very antient, and it appears he 
has an Office of neceſſary Attendance elſewhere, which makes the Privilege 
reaſonable. The King may by his Charter exempt from Juries, if there be 
enough beſides, much more here ; and if there be not ſufficient befides, 
upon ſhewing of that, the Privilege ought to be ſuſpended; and Swallow 
may be diſcharged by this Court now as well as he could at firſt, or as if he 
had taken upon him the Aldermanſhip, This Court is ſupreme and man- 
datory in ſuch Caſes. And he was accordingly diſcharged. | 

Alſo the Court will ſometimes examine by Affidavit the Circumſtances s Mod. 323, 
of a Fact, on which a Priſoner brought before them by an Habeas Corpus 488. 
hath been indicted, in order to inform themſelves, on Examination of the © Jon. 222. 
whole Matter, Whether it be reaſonable to bail him or not : And agreeably 
hereto (a), where one Jackſon, who had been indicted for Piracy before the (a) Tria. 4 
Seſſions of Admiralty on a malicious Proſecution, brought his Habeas Corpus G*% 1. | 
in the ſaid Court, in order to be diſcharged or bailed, the Court examined 
the whole Circumſtances of the Fact by Affidavits; upon which it appeared 
that the Proſecutor himſelf, if any one, was guilty, and carried on the pre- 
ſent Proſecution to ſkreen himſelf: And thereupon the Court, in conſidera- 
tion of the Unreaſonableneſs of the Proſecution, and the Uncertainty of the 
Time when another Seſſions of Admiralty might be holden, admitted the 
ſaid Fack/on to Bail, and committed the Proſecutor till he ſhould find Bail 


to anſwer the Facts contained in the Affidavits. 


* 12, Whether any Defect in the Return may be amended. page 14 


It ſeems that before the Return is filed, any DefeQ in Form, or the Mod. 102, 
Want of an Averment of a Matter of Fact may be amended ; but this muſt 103. 14. 


be at the Peril of the Officer, in the fame Manner as if the Return were 35. yr 
originally what it is after the Amendment, Stra. 3 = 

But after the Return is filed it becomes a Record of the Court, and Mod. 102 
cannot be amended. I03s* 


So after a Rule to have the Return filed ; as where a Habeas Corpus, Hil.26 & 29 
Alias & Pluries was directed to Sir Robert Viner, Mayor of London, to have Car. 2. in 
the 


: HABEAS CORPUS 
B. R. Emer-the Body of Bridget, Daughter and Heir of Sir Thomas Hyde, deceaſed; 


ten ver. Sir and upon the Pluries he returned quod tempore receptionts hujus Brevis nec 
22 unguam poſtea non fuit infra cuſtodiam meam; and the Counſel of the Lord 
3 Keb. 434, Mayor expounded this Return that ſhe was within the Houſe of the Lord 
447. S. C. Mayor, but not detained in Cuftody prout per Breve ſupponitur; & per 
3 Mod. 164. Cur. this is an infufficient Return ; for he ought to ſay not only tempore re- 
8. C. cited. ini Hujus Brevis, ſed alicufus, upon Return of a Pluries. Then a 
Queſtion was if the Return could be amended for though a Rule was 

made that the Return ſhould be filed, yet this was not actually done; but 

per Cur. this is filed by the Rule of the Court, and after cannot be amend- 

ed ; and this Return the Court held to be equivocal ; for it is well enough 

known that the is not detained in Ferris; but though the hath the Liberty 

of the Houſe, if ſhe cannot go out of the Houſe, or not without a Keeper, 

- ſhe is within his Cuſtody ; and the Court ſhall adjudge what Sort of Cul- 

g tody is intended by the Writ, 


13. What is to be done with the Prifoner at the Return ; and therein of 
bailing, diſcharging or remanding him. 

« Mod. 22, Upon the Return of the Habeas Corpus the Priſoner 1s regularly to be 
Style 16. diſcharged, bailed or remanded ; but if it be doubtful which the Court 

ought to do, it is faid that the Priſoner may be bailed to apper de Die in 

Diem till the Matter is determined. | 
(a) By the By the Petition of Right, or (a) 17 Car. 1. cap. 10. the Court muſt 
Habeas C:r- within three Days after the (+) Return of the Habeas Corpus either dif. 
pus Act, 31 charge, bail or remand the Priſoner. But it ſeems that a Commitment by 
_ wy +. the Court of King's Bench to the Marſhalſea is Remanding, being an Im- 
Ls Chan priſonment within the Starute. | 


cellor, &c. 

thall within two Days after the Return of the Habeas Corpus take Order, &c. and bail or remand 
the Priſoner. (5) That is, after the Return filed, for before then tacre is nothing before the 
Court. 5 Mod. 22. | 


Vent. 330. Alſo it hath been ruled. that the Court of King's Bench may, after the 
(e) As was Return of the H. bea, Corpus is filed, remand the Priſoner to the (c) fame 
an in Reb. Gaol from whence? he came, and order him to be brought up from Hime 
2. to Time, till they ſhall have determined whether it is proper to bail, diſ- 
Fasremand- Charge or remand him abſolutely. 


ed to the 
Tower. Vent. 346. 


Salk. 348. And though in douhtſu! Cafes the Count is to bail or diſcharge the Party 

3 on the Return of the Habeas Corpus; yet if a Perſon be convicted, and the 

2 Conviction on the Return of the Habeas Corpus appears only defective in 
Point of Form, it is at the Election of the Court either to diſcharge the 
Party, or oblige him to bring his Writ of Error. 

Page 15 lf on the Return of the Habeas Corpus it appears that the Conteſt relates 


to the Right of Guardianſhip, "Though the Court will not determine that 


3 Keb. $26. Point, yet will it ſet the Infant at Liberty, ſo as to let him chuſe where he 


2 Lev. 128. will go till that Matter is determined ; or if there be any Danger of Abuſe, 


will order him into ſuch Hands as will take effeQual Care of him . 


(C) Df 


＋ On the Appearance of the Party, the Court will only ſee that he is not under any illegal Re- 


ſtraint; but in the Cale of a young Lady, the Court will order the Tipſtaff to wait upon ber Home 


to her Guardians. Stra. 444. A Chili of nine Years old, delivered to her Uncle, her Teſtamen- 
tary Guardian. Stra. 579. N. B. ſh» was taken from the Guardian appointed by the Spiritual Court, 
and who was her near Relation, was not to have any Benefit by keeping her, had taken great Care of 
her, and with whom ſhe was willing to go. 2 Ld. Raym 1384. lf a Boy of Thirteen is brought 
up Ly Haleas Corpus ſued by his Father, to have him delivered to him by his Aunt, the Court will 
deliver him from the Aunt, and let him go where he pleaſes, for they will not detei mine the Right 
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HABEAS CORPUS. 


(C) Df the Habeas Corpus ad faciendum & recipiendum. 


HE Habeas Corpus ad faciendum &recipiendum is uſed only in Civil xiod. 3 38. 
Cauſes, and lies for removing Suits out of an inferior to ſome ſu- 2 Mod. 198. 
erior Court, at the Application of the Defendant, who may imagine him- 
{elf injured by the Proceedings of ſuch inferior Court. 

This Writ ſuſpends the Power of the Court below; fo that if they pro- Salk. 352-pl. 
ceed after, the Proceedings are (a) void, and coram non j udice. : fo 7 ron 
bea Corpus it is Error to proceed after. Cro. Car. 261, Ellis v. Fohnſon. 2 Jon. now 2 ** 
Judged. That if a Habeas C:rpus be directed to an inferior Court, returnable two Days after the 
End of the Term, yet the inferior Court caonot proceed contrary to the Writ of Habeas Corpus. 
Mod, 195. 12 Mod. 666, . | 


By this Writ the Proceedings in the inferior Court are at an End; for the Skin. 244 pl. 
Perſon of the Defendant being removed to the ſuperior Court, they have 9: 
loſt their Juriſdiction over him, and all the Proceedings in the ſuperior 
Court are de node, and (5) Bail de novo muſt be put in the ſuperior Court. (b)That tho? 
the Sum be 


under 10 J. yet if in the inferior Court ſpecial Bail was requiſite, there ſhall be ſpecial Bail in the 
Court above. But for this vide Tit. Bazl, Letter (B). 


held, that if this Matter had been moved on the Return of the Habexs 
Corpus, they would have granted a Procedendo ; but that now the Plea in 
Abatement muſt be held good; for the Proceedings are e novo, and the 
Court takes not Notice of the Proccedings below, or of what proceeded 
the Habeas Corpus. 

After an Interlocutory, and before final Judgment in an inferior Court, a Sl. 382 » 
Habeas Corpus cum Cauſa was brought; before the Return of the Writ the = 35 25 
Defendant died, and a FProredendo was awarded; becauſe by the 8 g IF. 


3. cap. 11. the Plaintiff may have a Scire Facias againſt the Executors, and 


* 


of Guardianſhip in a Summary Manner, and the Father has other Remedies to bring it in Queſtion. 
Stra. 982. But lee ſupra. A young Lady of full Age decoyed from her Father to be married to a 
mean Per ſon, brought back by the Fathcr's Mens to his Houſe, and Habeas C:rp45 brought by one of 
the Decoyere, the Court will aſk, whether the defires to continue with her Father or to go ellewherc ? 
If ſhe anſwers to continue with her Father, they will oniy ſay ſhe is at Liberty to go. 1 Bur, 606.— 
Where there is a Conv .Ction the Court will not diſcharge on the Warrent of Commitment, without 
having the Conviction before them. Stra. 594 ——lf Detendant is brought up by Habeas Corpus, from 
the Admiralty, there charged with embezzling Got ds of the Ship; on Affidavit that he is indebted to 
Plaintiff on a Promiſſory-Note, he ſhall be turned over to tae Marthal of B. X. Stra. 936. A 
Per ſon committed by 4 Secretary of State, to the Cuſtody ct a Mettenger, on Suſpicion of High- 
Treaſon, and kept here two Years, ſhall Le diſcharged without Bail, unleſs the Attorney Genera! 
undertakes to proſecute directly. 1 Wi. 254, —B. R. cannot remand a Pritoner to the Cuttody of the 
King's Mefſenger, but mutt commit him to the Marſhal of B. R. 1 Bur. 460. If a {ane Perion 


confined by her Huſband in a Mad-houſe, is brought up, and intends to demand the Peace, but bas 
not Articles ready ſtampt, the Court will permit her to go with a Friend, he undertaking to produce 
her- 2 Bur. 1156.— 00g an Habeas Corpus ſued out by the Father of a Kept Miſtreſs, aged eighteen, 
directed to her Keeper, the Court declared ſhe might go where the pleaſed, and that none ſhoui.i 
meddle with her, rede undo; but would not in this Caſe ſend a Tipſtaff to protect her. 3 Bur. 1434. 
On an Habeas Corpus returnable before the Chief Jullice, Commitment by aa ther Judge is god, 
without Amendment of the Return. Barnes 20. 


pro- 


HABEAS CORPUS.' 


2 Rol. Abr. proceed to Judgment, which he cannot have in another Court; and by this 
69. & vide Means he would be deprived of the Effect of his Judgment, which would 


Carch. 75. be unreaſonable. 


If an Action be brought in London for calling a Woman a Whore, this 
cannot be removed by Habeas Corpus, becauſe the Words are not actionable 
elſewhere ; and if allowed to be removed the Cuſtom would be deſtroyed. 

[So where a Feme Covert, ſole Trader in London, is ſued in either of the 
City Courts. ] 

If a Priſoner, who is brought up from a County Goal, to be turned 
over to the King's Bench, will not pay the Sheriff the Charges of bringing 
him up, the Court will remand him. Anon. P, 6 G. 1, Stra. 308. 

If One Shilling per Mile is tendered and refuſed, Attachment ſhall be 
granted. Barnes 377. | 3 

But the Goaler muſt obey the Habeas Corpus, though the Priſoner re- 
fuſes to pay his Fees, for he has his Remedy for them. Hopman v. Barber, 
M. 2 G. 2. Stra. 814. | 

If Plaintiff deliver Sheriff Habeas Corpus to remove Defendant in Execu- 
tion on a ca, ſa. to B. R. Priſon, he cannot refuſe to obey till his Poundage 
is paid. Semb, Sed. gu. For it was argued in this Cate, that he ſhould 
carry him to a Judge's Chambers ; and Foſier J. ſaid, if he came before 
him, he would not turn him over till Poundage paid. White v. Haugh, 
M. 20 G. 2. Stra. 1262. 

Habeas Corpus ſhall be allowed, though not delivered till after interlo- 
cutory Judgment ſigned below, and Notice of Writ of Inquiry given. 
Cox v. Hart. H. 32 G. 2. 2 Bur. 758. 

It is the Practice to allow it, if delivered at any Time before the Jury 
ſworn, notwithſtanding 21 J. 1. cap. 23. Ibid, 

If it is teſted in Term, it may be returnable immediate before the Chief 
Juſtice. Betieſworth v. Bell. P. 6G, 3. 3 Bur. 1875. 

Plaintiff may remove Defendant by this Writ, after he has declared 
againſt him in Cuſtody of the Sheriff, 167d. 

Defendant may be committed, though Return Day is paſt. Barnes 

221- 
C. B. cannot commit to the Fleet a Priſoner on a Juſtice's Warrant, for 
want of Sureties on Indictment for Baſtard ; nor on excommunicato capiendo 
out of Chancery, returnable in B. R. nor for an Extent out of the Exche- 
quer. Barnes 223, | 

But they may on Exchequer Proceſs on Recognizance forfeited at Seſ- 
fions, Ibid. 

If Priſoner is removed by Habeas Corpus before Declaration delivered, 
Plaintiff muſt declare in the Court whither he is removed, if, after Decla- 
ration delivered, he proceeds where he declares. Barnes 384. 

Priſoner in the Fleet by Proceſs of C. B. may be brought up by Rule, 
but if held by Execution of another Court, there muſt be Habeas Corpus, 
Barnes 385. 

An Utter-barriſter of three Years ſtanding, muſt, at all Events, be pre- 
ſent in every Inferior Court at the Trial; either as Judge or Aſſiſtant, or 
the Trial is void, and Habeas Corpus lies. Fairley v M*Connel, H. 31 C. 2. 
1 Bur. 514. 

In Action againſt two Partners, if one brings Habeas Corpus, and puts 
in Bail for himſelf only, Plaintiff ſhall have procedendo, Fry v. Carey. T. 
8G. 1. Stra. 527. | 

On a Return of a By-Law, the Court will not enter into the Validity of 
it, in order to grant procedendo, but Plaintiff muſt declare here, and 
Defendant may demur if he has Objections. Ballard v. Bennet, Ballard 
v. Clement. P. 32 C. 2. 2 Bur. 775. 


After 


HABEAS. CORPUS. 
After interlocutory Judgment, it is too late, and procedendo ſhall be 


rded. Barnes 221. 
"206 after Iſſue joined. Barnes 221.] 


* Heir and Anceſtor. *Page 16 


(A) Of the Nature of the Relationſhip between 
Heir and Anceſtor, 16. 
(B) Ot the ſeveral Kinds of Heirs. 17. 


And herein, 


1. Of the Heir Apparent. 17. 
2. Of the Heir General, or Heir at Common Law. 18. 


3. Of the Special Heir, or Iſſue in Tail. 19. 
4. Of the Cuſtomary Heir. 19. 
5. Of the Heres Tactus. 20. 


(C) Df what Conditions, Covenants, &c. of the 

Anteſtoz's the Heir ſhall rake Advantage. 20. 

= (D) What Conditions, Covenants, &c. ſhall ex- 

; tend to him ſo as to bind him. 22. 

2 (E) That Attions he may commence and p2oſe- 
cute in Right of his Anceſtoz. 23. 

(F) Where the Heir ſhall be ſaid to be bound to 
an{wer his Anceſtoz's Debts and Contracts. 25. 

(G) How to be pꝛoceeded againſt where he is 
bound. 29. 

(H) There he chall be liable Himſelf, and the 
Judgment general oz ſpecial. 30. 


And herein, 


1. Where he ſhall be liable for his falſe Pleading. 30. 
2, Where by his Promiſe to pay or diſcharge the 
Debt of his Anceſtor. 32. 
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HEIR any ANCESTOR. 


What Things ſhall go to the Heir, and not to the Executor, 
vide Tit. Executozs and Adminiſtratozs. 


— 


(A) Of the Nature of the Relationſhip between 
Heir and Ancelioz. 


Co. Lit. 7.b. \ N Heir, faith my Lord Coke, in the legal Underftanding of the 


22 = 5 (a) Common Law, is he to whom Lands, Tenements or Here- 
88 5 ditaments, by the Act of Gad and Right of (6) Blood do de- 


Heres ex ſcend, of ſome Eſtate of (c) Inheritance. 

Teta men to 

ſuccedit in univerſum jus Teflatoris;, ſo that by taking the whole Eſtate, whether it be real or per ſo- 
nal, by the Will he is made Heir, and called only by that Name. Godolph. Orph. Leg. 119. 
(5) And therefore Heir and Anceſtor are always applied to natural Perſons, as Predeceſſor and Suc- 
ceſſor are to Bodies Politick and Corporate. Co. Lit. 78. b. (c) For a Man cannot be Heir to 
Goods or Chattels; for Heres dicitur ab Hereditate, Co. Lit. 8. a. vel dicitur ab kerende, quia 
Hereditas fibi hæret. Co. Lit. 7. b. | ; 


*Pagei7 The Word Heir in the Notion of it implies, that the Party hath all 
thoſe legal (4) Qualifications which our Laws require in all Perſons that 


(4) Co.Lit.9. repreſent or ſtand in the Place of another, and is of ſuch Importance, that 
Exceptions regularly without the Word Heir no Fee- ſimple can be created, 

to the gene- | 

ral Rule. For theſe, and that an Heir at Law is tobe favoured, vide Tit. Deſcent, & vide Tit. Efate 


in Fee ſimple, and Tit. Deviſe, & infra. 


() Of the ſeveral Kinds of Heirs: And herein, 


1, Of the Heir Apparent. 


Co. Lit. 8.4. H ERE we muſt obſerve, that no Perſon can be Heir until the Death 
of his Anceſtor, according to the Rule, Nemo eft Heres Viwentis ; 
yet in common Parlance he, who ſtands neareſt in Degree of Kindred to 
the Anceſtor, is called, even in his Life-time, Heir Apparent. 
3Co 37.Rat- Alſo the Law takes Notice of an Heir Apparent ſo far as to allow the 
af _ Father to bring an Action of Treſpaſs for taking away his Son ard Heir, 
5 755 quare Tilium & Llæ redem rapuit, the Father being Guardian by Nature to 
Dyer 189. his Son where any Lands deſcend to him, 
Vaugh. 180. Alſo a Perſon may take by the Purchaſe or Deſcripto Perſonæ by the 
Vent. 311, Name of Heir even in the Life-time of his Anceſtor ; as where a Man 
334. Raym. deviſed Lands to A. and his Heirs during the Life of B. in Truſt ſor B. 
. My, and after the Deceaſe of B. to the Heirs Male of the Body of B. now 
a 289 living, it was held that by this Deviſe the Remainder was immediately veſted 
But tor this in the Son, and that the Words Heirs Male now living in a Will, were a 
vide Ti. De. full Deſcription of the Son, who then was the Heir Apparent of B. and 
wiſe,Let-(L). known by the Deviſor to be ſo. 
Kelw, 84, But the Son and Heir hath no Power over the Inheritance. during the 
Co. Lit. 265: Life of the Anceſtor ; Therefore if a Son and Heir bargains and ſells the 
* Inherit- 


vey themſelves through him, before they can make aut their Title to the 


But when the eldeſt Son enters, the Heir or Heirs by Cuſtom ſhall enjoy Co. Lit. 11, 


HEIR and ANCESTOR. 


Inheritance of his Father, this is yoid, becauſe he hath no Right to tranſ- 
fer; ſo if he (a) releaſes, the Law is the fame. (a) But is 
ſcems that 


if the Son releaſes with Warranty, he and his Heirs are for ever after barred by the Rebutter. 
Co. Lit. 265. 4. 


But if the Son makes a Feoffment of the Inheritance of his Father, this Co. Lit. 265. 
es an Eſtate during the Son's Life ; for it is a Diſſeiſin to the Father, * | 
and the Son after the Father's Death cannot avoid it: For no Man can 
alledge an Injury in any voluntary AR of his own. 

Neither is there that Privity between the Heir Apparent and his An- 2 loſt. 523. 
ceſtor, as to make a Fine levied by the Anceſtor a Bar within the 4 H. 7. 3 Co. 89. a. 
cap. 24. as if the Heir Apparent be ſeiſed of Lands, and the Father levies Hob. 333. 
a Fine and dies, it ſhall not bar the Heir ; becauſe he does not claim or 
derive any Title to the Land from his Father, and therefore in that Reſpect 
ſhall have five _ Years to preſerve himſelf from the Fine: For the Privies 
underſtood and intended by the Act are thoſe who are privy not only in 
Blood, but likewiſe in Eſtate and Title to the Land of which the Fine was 
levied, that is, thoſe who muſt neceſſarily mention the Conuzor, and con- 


Eſtate. 


* 2. Of the Heir General, or Heir at Common Law. Page 18 


The Heir at Common Law is he who after his Father or Anceſtor's,,, . he 
Death bath a Right to, and is introduced into all his Lands, Tenements, nuſt be of 


and Hereditaments the whole 
Blood, not a Baſtard, Alien , Cc. vide Tit. Deſcents, and Tit. Coparceners, 


I Natural Subjects may inherit, and make their Title by Anceſtors born beyond Sea. 11 & 12 
VV. z. c. 6. 25 Geo, 2. c. 39. 


None but the Heir General, according to the Courſe of the Common Co. Lit. 14. 
Law, can be Heir to a Warranty, or ſue an Appeal of the Death of his 2. Cro. Jae. 


217, 218. 
Anceſtor, Vide Tit. 


Appeal, 


If a Condition be annexed to Borough Engliſh or Gavelkind Lands, Cr og 


and the Condition is broken, the Heir at Common Law ſhall enter; for 
the Condition is a Thing of new Creation, and collateral to the Land: Plow. 28. 


the Land ; for by Breach of the Condition they are reſtored to their antient ia. 
Eſtate. 

If a Man ſeiſed of Fee- ſimple Lands, as alſo of Lands of the Nature of Hob. 2s. 
Gavelkind and Borough Engliſh, acknowledges a Statute, and dies, the Co. Lit. 376. 
Heir at Law ſhall make the Special or Cuſtomary Heirs contribute in Pro- 
portion, becauſe all of them come in as Heirs to the Land deſcended, and 
are equally chargeable with the Debts of the Anceitor. 

So if A. binds himſelf ina Recognizance or Statute, and after his Death 3 Co. 13. 4. 
ſome of his Lands deſcend to che Heir of the Part of the Father, and ſome 2 Co. 25. b. 
to the Heir of the Part of the Mother, both Heirs ſhall be equally charged; 
and if the Conuzee loads one only, he ſhall have Contribution. 

The Heir at Law is bound by his Anceſtor's (% Alienations and Diſpo- (3) But if « 


Man cove- 
nants that after his Death his Heir at Law ſhall ſtand ſeiſed to the Uſe of his youngelt Son, this is 
void, Hob, 313. per Hobart, | 


ſitions, 
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ſitions, as alſo by his Covenants and Conditions, as far as he hath 
Aſſets 4. 


1 The Heir of Cefui gue Tr ul, ſhall be liable to the Value of the Lands. 29 Car. 2. c. % C46 
But ſee infra, 27. n. 


aVern. 215. Alſo if the Anceſtor agrees to convey or fell Lands, and receives Part of 

Abr. Eq. the Purchaſe - Money, but dies before a Conveyance is executed, and a Bill is 

265. brought againſt the Heir, he will be decreed to convey, and the Money 
ſhail go to the Executor, eſpecially if there are more Debts due than the 
Teſtator's perſonal Eſtate is ſufficient to pay. : 

Je 1 So if a Father conveys to a 8 Son by a defective Conveyance, and 
1 erg Gies, the Heir at Law in two Caſes ſhall be compelled to make it good. 
: 1. Where there is a Covenant for further Aſſurance, b nding the Heir , 
becanſe the Heir is bound by the Covenant. 2, Where there is a Proviſion 
made by the Father in his Life-time, for the Heir, or he hath ſuch Provi- 
ſion by Deſcent from the Father. | 

Alſo the Heir at Law is bound by a Decree obtained againſt the An- 
ceſtor ; which may be carried into Execution two Ways. 1/t. If the De- 
cree is enrolled, the Party may ſue out a Subpena Scire Facias againſt the 
Heir, to ſhew Cauſe againſt the Decree : But this is only after an Enrol- 
ment, and not before: And the Party muſt, at the Return of the Subpena, 
ſhew Cauſe, if he have any, againſt the Decree. | 

24ly, The Plaintiff may bring his Bill of Revivor, to carry the Decree 
into Execution: And this is the ſureſt and ſafeſt Way; for where the 
Decree was obtained againſt the Anceſtor, and his Heir does not claim 
under that Title, but by virtue of another Title paramount, there the 
Decree can never be carried into Execution againtt him; as where an 
Eftate is decreed againſt a Man, and his Heir inſiſts his Father had no 
Title thereto, or was only Tenant for Life thereof, the Decree in that 
Cafe can never be carried into Execution againſt him; he is at Liberty 
to controvert the Juſtice and Validity of that Decree ; he may make a 
* new Defence from. what Ris Anceſtor did, and vary his Caſe as he ſhall 
be adviſed, and the Parties go into a new Examination of the Matter, and 
hear the Cauſe de vo, and the Court judge whether the Decree is right 
or not, and may affirm or reverſe it at their Pleaſure. 

But where one Man obtains a Decree againſt another for a Real Eſtate, 
and the Party dies before the Plaintiff is put into Poſſeſſion, in that Cale 
if the Heir at Law claims the Eſtate by Deſcent under his Anceſtor, or as 
Deviſee under him, he ſhall never controvert the Juſtice of the Decree tho 
his Anceſtor ſhould have miſtaken his Defence; nor ſhall he be at Liberty 
to make a new Defence, or enter into new Proof, fo as to overthrow the 
former Decree, eſpecially where it appears to the Court that the Decree 
hath been ot an ancient Standing. 
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3. Of the ſpecial Heir, or Iſſue in Tail. 


Lit, f. 613, The Iſſue in Tail claims per (a) formam doni, and as the Statute de 
(=) And Donis preſerves the Eftate to him, his Anceſtor cannot Grant or Alien, 


3 o not make any (5) rightful Eſtate of Freehold to another, but for Term of 


Faſſeſie fra- his own Life. 

?ris does not 

extend to Lands in Tail ; for as to them a Man muſt claim as Heir per Forman deni. Co. Lit. 18. 
vide Tit. Deſcents, Letter (C). (6) How far he may diſcontinue, vide Tit. Diſcontinuance, Letter 
(B).— That by the 32 H. 8. c. 28. he may make Leaſes for three Lives, or 21 Vears, to bind his 
Iſſue, but not choſe in Reverſion or Remainder, vide Tit. Leaſes and Terms for Years. 


If 
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If the Iſſue in Tail be attainted of Felony in the Life of his Father, Piowd. $57. 
and is pardoned, upon the Death of the Donee, the Donor cannot enter; 8 Co. 166. a. 
for though the Diſability to take by Deſcent remains after the Pardon, yet 

the Donor cannot enter againſt his own Gift while there is any Iſſue in 

Being ; and though the Iſſue cannot by reaſon of ſuch Diſability claim as 

Heir to the Donee, yet he may enter as a ſpecial Occupant, for the Gift is 

ſtill a good Deſignatio Perſone, who ſhall take upon the Death of the 

Donee ; but then the Iſſue muſt take it ſubje& to the Charges of his Father, 

becaule he is to take it as the Tenant left it, and conſequently is to make 

good all Charges which he left upon it. 


4. Of the Cuſtomary Heir. 


A Cuſtom in particular Places varying the Rules of Deſcent at Com- Vids Tit. 
mon Law is good; ſuch as the Cuſtom of Gavelkind, by which all the Peſcen, 
Sons ſhall inherit, and make but one Heir to their Anceſtor ; but the 83 
general Cuſtom of Gavelkind Lands extends to Sons only , but a ſpecial Engliſh 5 
Cuſtom, that if one Brother dies without Iſſue, all his Brothers may inherit, Gave/kind. 


10 good. oy Lit. 140. 


+ According to Semner, fo, 7, Females, in default of Males, are capable of Succeſſion to Gavel- 
kind-Land,—And when one Brother dieth without Iſſue, all the other Brethren may and do inherit, 
as doth their reſpective Iſſue too, in caſe of their Default, jure repreſentationis, but with this Re- 
ſtriction in the Nephew*'s Caſe ſucceeding with their Uncle, vis, that the Deſcent is then in flirpes, 
not in capita. Vide Somner, fo. 7, 8, &c. 


But if a Remainder of Lands of the Nature of Gavelkind be limited to Co. Lit. 10. 
the right Heirs of J. S. the Heir at Common Law ſhall take it, and not Hob. 31. 
the Heirs in Gavelkind ; for this Remainder being newly created, cannot be 
reckoned within the Cuſtom. | 

So the Cuſtom of Borough Engliſh, that the youngeſt Son only ſhall Co. Lit. 210. 
inherit, is good ; But the 238 Brother ſhall not inherit, by Force of 2 Lev. 138. 
this Cuſtom, unleſs there ſhall be a particular Cuſtom to that Purpoſe alſo, 


* 5. Of the Heres Fas. * Page 20 


An Heres Fadtus is only a Deviſee of Lands, being made fo by the 3 Co. 42. n; 

N of the Teſtator, and has no other Right or Intereſt than the Will gives 
im. 

It has been held in Chancery, that ſuch an Heir ſhall have the Aid of Vera. 36, 7. 
the Perſonal Eſtatg in diſcharging the Debts of the Teſtator. - 

But this muſt be underſtood of an Heres Fatus of the whole Eſtate, Preced. 
who ſhall have the Benefit of the Perſonal Eſtate, but a Deviſee of par- Chan. 3. 
ticular Lands ſhall not. 

Action of Debt given againſt the Heir and Deviſee. 3 N. & M. cap. 14, 
fe. 3. Vide infra 25 


(C) Df 
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(C) Df what Conditions, Covenants, &c. of the 
Anceſtors the Heir chall take Advantage. 


43 E. 3. 4. Onditions (a) and Covenants Real, or ſuch as are (5) annexed to 
2 Eſtates, ſhall deſcend to the Heir, and he alone ſhall take Advan- 
Conditions tage of them. 

can only be | 


reſerved to the Feoffor, Donor or Leſſor and their Heirs, but not to any Stranger. Lit. ſ. 447. 
Co. Lit. 214. (b) Secus of Covenants in Groſs, Palm, 888. — Alſo for a Breach in the Time of 
the Covenantee, the Action ſhall be brought by his Executor, though the Covenant was with him, 
his Heirs and Aſſigus only. Vent. 175, 2 Lev, 26. adjudged. 


Rol. Abr And this not only where there are expreſs Words, but alſo where there 
479, 47%" are none; for the Law by linplication reſerves the Condition to the Heir 
of the Feoffor, &c. for being prejudiced by the Diſpoſition, it is but rea- 
ſonable that he ſhould take the fame Advantages that his Anceſtor whom 
he repreſents might. ; | 
8 Co. 43. If a Man ſeiſed of Land in Right of his Wife, makes a Feoffment in 
Co. Lit. 202. Fee upon Condition, and dies, and after the Condition is broken, the 
336. b Heir of the Huſband ſhall enter; for though no Right deſcended ro him, 
yet the Title of Entry by Force of the Condition, which was created upon 
the Feoffinent, and reſerved to the Feoffor and his Heirs, deſcended. 
Co. Lit. 162. The Heir ſhall take Advantage of a Nomine Penz, for _ incident 
b. to the Rent, it ſhall deſcend to the Heir, being a Security or Penalty to 
engage the Payment oi the Rent; whoever therefore has a Right to the 
Rent, ought in Reaſon to have the Penalty which is to oblige the Tenant 
; to pay it. | 
2 H. 4. 6. b. le 4 Abbot and Convent covenant to ſing for the Covenantee and his 
5 Co. 18. Heirs in ſuch a Chapel, his Heirs at all Times ſhall have a Writ of Cove- 
; nant for the not doing thereof. | 
2 Lev. 92. If a Man leaſes for Years, and the Leſſee covenants with the Leſſor, his 
— * „ Executors and Adminiſtrators, to repair and leave it in good Repair at the 
Skin, 306. End of the Term, and the Leſſor dies, Ic. bis Heir mav have an Action 
S. C. cited. upon this Covenant, for this is a Covenant which runs with the Land, and 
ſhall go to the Heir, though he is not named; and it appears, that it was 
intended to continue after the Death of the Leffor, in as much as his Exe- 
cutors, fc. are named. . 
Salk. 141. The Plaintiff as Heir declared, that his Anceſtor per Indenturam 
3 7 ſuam, cujus alterum partem Sigilly of the Leſſee (omitting Sigillat') hic in 
be, ve curia profert, did demiſe; that the Leſſee covenanted to repair from 
Campion. Time to I ime, and te leave- in Repair, and then ſhewed that his An- 
* ceſtor died Anno 10 W. 3. and for Breach aſſigned, guod prime Apr. anno 
* Page 21. fert io Reg inæ nune, & per 10 Annos ante tunc, the Premiſſes were out of 
Repair ; after Verdict for the Plaintiff, it was moved in Arreſt of Judgment, 
1. That the Word Sigillat” was wanting; 2. That Part of the ten Years 
incurred in the Life of the Anceſtor, and that this was a hard Action; & 
per Holt C. J. the Want of Sigillut is cured by the Verdict and Pleading 
over; 2. If the Ptemifſes were out of Repair in the Time of the Anceſtor, 
and continued fo in the Time of the Heir, it is a Damage to the Heir, and 
the Jury give as much in Damages as will put the Premiſſes in Repair; but 
hereby no Damages are given in reſpect of the Length of Time they con- 
tinued in Decay, but in reſpe& of what it will coſt at the Time of the Ac- 
tion brought to put the Premiſſes in Repair; therefore per decem Annos was 
frivolous : and he ſaid, that this is not a hard Action, and good Damages 
are 


” 


HEIR AND ANCESTOR, 


are always given in theſe Caſes, becauſe the Damages recoyered ought to be 
applied to the Repair of the Premiſes, 

if A inſeoffs B. upon Condition, that if the Heir of 4. pays to B. c. co. Lit. 214. 
205. then he and his Heirs may re- enter; this is a good Condition, of which b. 
the Heir of 4. may take Advantage, and yet 4 himſelf never can. 

J. S. having Iſſue three Sons, William his eldeſt, Nathaniel his ſecond, Mich. Geo. 
and Daniel his third; William died in the Life-time of his Father, leaving u, between 
Iſſue only a Daughter; afterwards the Father deviſes the Eſtate in queſtion 1 = 
to Anne his Wife for her Life, and after her Death to his Son Daniel and his Cnc. * 
Heirs ; provided, that if Nathaniel do, within three Months after the Death Eq.Caſ.Abr, 
of my Wife, pay to Daniel, his Executors or Adminiſtrators, the Sum of 106, Pl. 6. 
500 J. then the ſaid Lands ſhall come to my Son Nathaniel and his Heirs 83 
the Wife lived ſeveral Vears after, and during her Life Nathaniel died, leav- 8 C. I 
ing the Plaintiff his Heir ; and the Wife afterwards dying, the Plaintiff 
brought his Bill within three Months after her Death, praying, that upon 
Payment of the 5ool. he might have a Conveyance of the Eftate ; and the 
principal Point of the Caſe was, whether this 500/, being to be paid by 
Nathaniel within a limited Time, and he dying before thatTime came,whe- 
ther his Heir at Law could now, on Payment of the Money, make a Title 
to theſe Lands; for it was agreed that he was not Heir at Law to the Teſta- 
tor; and it was infiſted upon that he could not; that this was a Condition 
precedent, and merely perſonal in Nathaniel, who had neither Jus in re, nor 
ad rem, and could neither have deviſed, or releaſed, or extinguiſhed this 
Condition; and being a bare Poſſibility, and be dying before it was per- 
formed, his Heir could not make it good; and though the Word Heirs be 
uſed in the Deviſe to Nathaniel, yet that is not deſigned to give them any 
Eſtate originally, but to denote the Quantuy of Ettate which Nathaniel 
was to take; and for this were cited the Caſes in the (a) Margin. On the (a) 10 Co. 
other Side it was inſiſted. that this was like the common Caſe in (5) Co. Lit, Lamper's 
where a Feoffment is made on Condition that the Feoffor ſhall, before ſuch 1 
a Day, Sc. there, if the Feoffor die before the Day, his Heir may perform Riede x 
the Condition, for the Reaſons there mentioned, and that it being ſo at Law, (4) Co. Lit. 
it ſhould ſtill be conſtrued more liberally in Equity, where the Letter of a 205, 219. b, 
Condition is not always required to be ſtrictly performed; and for this were 
cited the Caſes (c) in the Margin, that the Poſlibility of performing this (c) 1 Chan, 
Condition was an Intereſt of Right, or Scintilla juris, which veſted in Na- Cal. 89. 
thaniel himſelf, that he ſurvived the Teftator ; and therefore this differed n 
from Bret and Rigden's Caſe, that conſequently ſuch Right, Poſſibility, or %%. 
Intereſt, deſcended to his Heir, and might be performed by him, as be- 
fore the Statute De donis, the Poſſibility of Reverter deſcended to the Heir 
of the Donor ; and for this were alſo cited the Cafes in the (d) Margin; 
the Cauſe being firſt heard by the Maſter of the Rolls, was thought by him 
a Matter * of great Difficulty, and therefore he appointed the Counſel to * Page 22 
ſpeak to it when the Court was full ; afterwards it was decreed by my (d) 2 Sane. 
Lord Chancellor, with the Aſſiſtance of the Maſter of the Rolls, for the Purfoy and 
Plaintiff, on Lit. See. 334, 335. and my Lord Chancellor ſaid, that though NZ erz. 

a Condition, in Strictneſs of Law, was not deviſable, yet, fince the Sta- 8. Cen 
tute of Uſes, the Deviſee may take Benefit of it by an equitable Con- Gojac m_ 
ſtruction, Cc. and that Nathaniel might have releaſed or extinguiſhed this 8Cs. 41414, 


Condition. Manning's 
Cafe. 


(D) That 


HEIR and ANCESTOR. 


(D) Chat Conditions, Covenants, &c. ſhall er⸗ 
tend to the Heir ſo as to bind him, 


Rol. Abr. S the Heir at Law is the proper and only Perſon who can take Advan- 
421, tage of Conditions, Efc. annexed to the real Eſtate, ſo ſhall he be 
(a) Shall be hound by Ca) all ſuch Conditions, Oc. which (4) run with the Land, whe- 
bound by ther ſuch Conditions were annexed to the Eſtate by the original Feoffor, 


ag . Grantor, or his immediate Anceſtor. | | 


well as ex- ö 
preſs Conditions. Co. Lit. 233. 8 Co. 44. Hard: 11. And though an Infant ſhall be bound to 


periorm them; but for this vide Tit. Infants. (6) If the Anceſtor levies a Fine ot ancient Demeſne 
Lands to the Prejudice of the Lord, an Action of Deceit lies againſt the Heir, Salk. 210. pl. 1. 
* 


Ld. Raym. 177. 3 Salk. 38. 


Co. Lit. 163. If a Gift be made in Tail, upon Condition that the Donee ſhall not dif- 

b. continue, and the Donee hath Iſſue two Daughters, and one of them diſ- 
continues, the Donor ſhall enter and evict them both; becauſe it was the 
original Condition annexed to the whole Eſtate, that no Part of it ſhould 
be diſcontinued. | 

FVideHead of But here we muſt take Notice, that neither Tenant in Tail, nor his If- 

Eſtates Tail. ſue, can be reſtrained from aliening by Fine and Recovery, though they 
may be reſtrained from aliening by Feoffment, or other tortious Act, which 


amounts to a Diſcontinuance. 
Vent. 321, So where one deviſed Lands to 4. and the Heirs Male of his Body, 
Keb. 787, provided, that, if he does attempt to alien, then immediately his Eſtate 
Piers and ſhall ceaſe, and B. ſhall enter; and A. makes a Feoffment in Fee, and 
Vins. thereupon B. enters; and it was adjudged againſt B. and that the Conditi- 
on was void, becauſe non conſtat what ſhall be adjudged an Attempt, and 

how it ſhould be tried. 
Dyer 316. Alſo where a Condition is annexed to the Eſtate given to the Heir, and 
10 Co. 41+ which goes in Abridgment and Reſtraint thereof, the ſame ſhall in ſome 
Vent. 199- Caſes be conſtrued a Limitation; for if it were a Condition, no Body 

could take Advantage of it but the Heir himſelf. 

Cro. Eliz. As if a Copyholder in Borough Englith ſurrenders to the Uſe of his Will, 
204. and after deviſes to his Wife tor Liſe, Remainder to his eldeſt Son, paying 
_ ellock _ 40s. to each of his Brothers and Sifters within two Years after the Death 
— 21. Of his Wife, Ec. this is a Limitation, and not a Condition; for, if it ſhould 
2Leon. 114. be a Condition, it would extinguiſh in the Heir, and there would be no 

S. C. Remedy for the Money. 
Cro. Eli. So where one ſeiſed of Lands in Fee, having Iſſue two Sons and a Daugh- 
833, 919. ter, deviſed to his youngeſt Son and Daughter 204. a- piece, to be paid by 
3 644. his eldeſt Son, and deviſed his Lands to his eldeſt Son and his Heirs, upon 
65 . Condition, that if he did not pay the ſaid Sums, that then the Land ſhould 
Haynſwerth remain to his youngeſt Son and Daughter and their Heirs, and dies; the 
and Pretty, eldeſt Son enters, and does not pay the Money ; and it was adjudged that 
— the youngeſt Son and Daughter ſhould have the Land; for, 1. This Deviſe 
N to the eldeſt Son and Heir, being no more than what the Law gave him 
S. S. cited. without ſuch Deviſe, was void. 2. If this ſhould be a Condition, it would 
page 23 * be defeated by the Deſcent upon the eldeſt Son, who was to perform it; 
| therefore, 3. It was held to be a Deviſe to the eldeſt Son only, or no longer 
than till he failed to pay the ſaid Sums, and then to the youngeſt Son ard 
Daughter, which gives them the Land by way of Limitation, upon his 


failing to pay the ſaid Sums. 
15 One 
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HEIR and ANCESTOR. 


One deviſes Lands to 4. his Heir at Law, and deviſes other Lands to B. 

in Fee, and if 4. moleſt B. by Suit or otherwiſe, he ſhall loſe what is de- * Mod. 7. 
viſed to him, and it ſhall go to B. and dies; A. enters into the Lands . 
viſed to B. and claims them; and it was held, 1. That this was a ſufficient Eq. Ca. Abr. 
Breach to give Title to B. 2. That if this ſhould be a Condition, it would 206. pl. 6. 
by the Deſcent thereof to A. who was to perform it, and alſo to enter for Comyns 72. 
the Breach thereof, be merged and defeated ; therefore it was held to be a pl. 1 
Limitation, which determined the Eſtate of A. and caſt the Poſſeſſion upon 2 14. Ray- 


B. without Entry. mond 829. 
2 Vern. 819. 


Stra 129, 13%. 2 Stra. 1086, Andr. 126, 135, Caf. Temp. King C. and Hardw. C. J. 98, 99. 
2 Barnard. X. B. 217. 2 Stra. 1128. | . 


But wherever the Anceſtor makes a Conveyance or Diſpoſition on Con- 8 Co. Fras- 
dition, which goes in Reſtraint and Abridgment of the Eſtate of the Heir,“ Cale. 
he muſt have Notice of it; for having a good Title by Deſcent, he is 
not obliged to take Notice of ſuch Condition at his Peril, as (a) _ -__ 

a 18 - 


muſt do. i de oor 


greed in the Caſe of Fry and Porter, Vent. 199, Mod. 86. Lev. 21. Raym. 236. 2 Keb. 756, 
787, 814, 867. 2 Ch. Rep. 26. 2 Show, 316. 7 
As where A. ſeiſed of Lands in Fee, and having Iſſue only one Daughter 3 Mod. 28. 
named B. by Leaſe and Releaſe conveys his Lands to the Uſe of himſelf _ — 
for Life, and after his Death to the Uſe of B. in Tail, provided that ſhe Fitzgerald. 
married (with the Conſent of the Truſtees, or the major Part of them) ſome 
Perſon of the Family and Name of Fitzgerald, or who ſhould take upon 
him that Name immediately after the Marriage; but if not, then the Truſ- 
tees to raiſe a Portion out of the ſaid Lands for B. and the Lands to remain 
to C Aﬀerwards A. dies, and B. marries one who neither was nor took 
upon him the Name of Fitzgerald ; and the only Point upon which Judg- 
ment was given was the want of Notice in B. of the Settlement, without 
which, being Heir at Law, and ſo having a Title by Deſcent, ſhe was not 
bound ex officio, to take Notice of the Condition. 
[The Heir of the Wife ſhall not be barred after the Death of his Fa- 
ther and Mother, by the Deed of his Father, where no Fine is levied. 


Stat. 6. Ed. 1. cap. 3.] | 


a 
— 


* 


(E) Chat Actions he may commence and pꝛoſe⸗ 
cute in Right of his Anceſtoz. 


1 T is clear that the Heir may bring any Real Action, or Action Droitu- Co. L. 164. 
ral, in Right of his Anceſtor, but cannot regularly bring any Perſonal 
Action, becauſe he has nothing to do with the Aſſets or Peribna Contracts 
of his Aneeſtor. | 1 

Alſo if an erroneous Judgment be given againſt the Anceſtor, by which fn. Abr. 


he loſeth the Lands, the Heir may bring (a) a Writ of Error. | yer go. 
: Godb. 337. 


(2) That Error and Attaint always deſcend to ſuch Perſon, to whom the Land ſhould deſcend, as if 
no ſuch Recovery or falſe Oath had been, 1 Leon. 261. 


And if one hath Lands on the Part of his Mother, and loſeth by erro- Leon. 261. 
neous Judgment, and dies, the Heir of the Part of the Mother ſhall have * Sid. 56. 
the Writ of Error. 

Vor. III. — So 


Hin t ANCESTOR 


* Page 24 * So the younger Son, when intitled to the Land by the Cuſtom of Bo. 


Owen 68. rough Engliſh, ſhall bring the Writ of Error, and not the Heir at Com- 


Leon. 261. mon Law; for this Remedy deſcends with the Land. 
4 Leon. 5. | | 
adjudged ; & vide Bridg. 79. Rol. Rep. 311. 


Dyer go. So if there be an erroneous Judgment againſt Tenant in Tail Female, 


pA the Iſſue Female, and not the Son, ſhall bring a Writ of Error. 


47+ 
4 So if a Man ſettles Land to the Uſe of himſelf and the Heirs of his 
Cro, Eſiz. Body, the Remainder to his own Right Heirs, and dies, leaving Iſſue only 
469. a Daughter, who levies a Fine, and dies without Iſſue, and J. S. brings a 
3 Lev. 36. Writ of Error as Couſin and Collateral Heir to the Daughter; yet he ſhall 
never reverſe the Fine, for there could no Right deſcend to him from the 
Daughter, becauſe ſhe had but an Eſtate - tail, which determined by her 
Death without Iſſue; and it does not appear that the Remainder in Fee 
was in the Daughter as Right Heir; wherefore J. S. ſhall not reverſe the 
Fine, quia de non apparentibus & non exiſtentibus eadem eſt ratio, eſpecial- 
ly in a Court of Judicature, where the Judges can take Notice of nothing 
that does not come judicially before them, and appear in the Pleading. 
Styl. 38, 39. If J. S. binds himſelf and his Heirs in a Bond, and thereupon Judgment 
bite and is obtained againſt F. S, and J. §. makes his Will, and his Heir at Law 
2 ber Executor, and dies, leaving Lands which deſcend to his Heir, yet he ſhall 
: not have a Writ of Error as Heir, for he is not privy to the Judgment; 
and when an Extent is made upon him, it is a Tertenant, but after the 
Lands are taken in Execution, he may have a Writ of Error. 
Alſo the Heir at Law may, in Right of his Anceſtor, maintain an Action 
* = 5 18. of Debt for Rent reverſed on a Leaſe made by his Anceſtor, for the Rent 
C. Li. 162 is Part of the Lands, and incident to the Reverſion ; but for Arrears of 
nies Rent incurred in the Life time of the Arceſtor, neither the Heir nor 
{a But now (a) Executor could by the Common Law maintain any Action; for as to 
by 32 H.8. the Heir they were conſidered as Part of the Perſonal Eſtate, and as to the 
Edu. Executor, he could not repreſent his Teſtator as to any Contracts relating 
may main- to the Freehold and Inheritance. | 


tain an Ac- | 
tion of Debt for ſuch Arrears ; for which vide Tit. Det, Letter (C). 


Co.Lit.13.b. Tf a Nobleman, Knight, Eſquire, c. be buried ia a Church, and have 
1 Coat of Arms, and Pennons with his Arms, and ſuch other Enſigns of 
— Honour as belong to his Degree or Order, ſet up in the Church, or if a 
Noy 104. Grave-ſtone or Tomb be laid or made, &&c. for a Monument of him; in 
Godb, 200. this Caſe, albeit the Freehold of the Church be in the Parſon, and that 
| be Jac. theſe be annexed to the Freehold, yet cannot the Parſon, or any, take them 
Brin. 151.7 deface them, but he is ſubject to an Action by the Heir and his Heirs, 


in the Honour and Memory of whoſe Anceſtor they were ſet up. 


. 


2 „* 
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) Where the Þeir ſhall be ſaid to be bound to“ Page 25 
Os his Anceſtoꝛ's Debts and Contracts. 


HERE the Anceſtor binds himſelf and his Heirs in an Obligation, pw. 4 | 
the Obligee may ſue the Heir (a) or Executor at his Election, and 3 co, 14. a. 
may have Execution of the Land deſcended to the Heir; for the Common CroJac. 450. 


y woes , b 
Law having allowed the Action of Debt againſt the Heir, he could have 06 3 


Benefit by the Action, unleſs he were permitted to have Execution of the 38 
Lands which deſcended to the Heit. of the An» 
CEeiior. 


3 Lev. 189 adjudged on Demurrer. May ſue the ſame Perſon, being both Heir and Executor; alſo 
may ſue the Executor for Part, and the Heir for the Reſidue; but if the Heir or Executor pay the 
Whole or Part, and afterwards the other is ſued, there ſhall be Relief in an Audita Querela. 3 Lev. 
303-45. Where the Heir, being likewiſe Adminiſtrator, and having real Aſſets by Deſcent, 
diſcharged a Bond Debt, in which he was bound, which he inſiſted was out of the Perſonal Eſtate z 
but the Court of Chancery would not admit of this Conſtruction, to the Defeating ot the ſimple con- 


tract Creditors. Abr. Eq. 44. 


But the Body of the Heir is protected, for it would be moſt unreaſonable Dyer 81. pl. 
to ſubject the Heir to the Payment of his Anceſtor's Debts, any farther 52 Leal pl. 


than to the Value of the Aſſets deſcended, | — _ 
103, 290. 
Alſo the Heir muſt be (5) expreſly named, otherwiſe he is not charge- 2 80 
able; and the Reaſon why the Heir is not chargeable in this Caſe, as the Inſt. 19. 
Executor is in caſe of a Bond entred into by the Teſtator, without being mg ay ® 
named, is this; by the Common Law only the Goods and Chattels of the ide Tit. Ex- 
Debtor, and the annual Profits of the Land as they aroſe, and not the Land ecutron, Let- 
itſelf, were liable to Execution for Debt or Damages, becauſe theſe being ter (A). 
the Security the Creditor depended npon, they were liable in the Hands of (5) _ | 
his Repreſentative, or Executor, as well as in the Hands of the Debror him- 4 nc Ar 
ſelf; and hence it was, that the Executor was bound to anſwer the Debt of ſie againſt 
the Teſtator, fo far as he had Chattl-s or Aﬀets, though he was not named the Heir for 
in the Contract; but the Land was not liable to Execution, becauſe it was th<Efcapeof 
preſerved from the Perſonal Contracts and Engagements of the "Tenant, udien — 
that he might be the better able to anſwer the ſeudal Duties to the Lord, fered by 5 
which were the Life and Support of the Government; and therefore the Anceſtor, 


Land, not being originally liable t6 the Demand in the Hands of the nor for any 


Obligor, muſt be much leſs liable in the Hands of the Heir, who was ore fag 
comprehended in the Contract. 28 alſo if — 
Anceſtor be 


condemned in an Obligation and die, Execution ſhall be taken out by El:git, and not of all the 
Lands deſcended. Dyer 271. a. pl. 26. [But the Heir ſhall anſwer for the Eſcape of a Priſoner in 
Execution, on a Statute Merchant, by the St. de Mercator. 13 Ed. 1. ſtat. 3. & wide infra.] 


But if A. hath granted, for him and his Heirs to B. and his Heirs, ſuch a Rol. Abr. 
Rent out of his Lands ; in this Caſe the Heirs being comprehended in the 226. 
Contract are bound to make good the Grant, fo far as they have Aﬀets by Foph-w7. 
Deſcent from the Grantor ; and this was allowed at Common Law, becauſe Dyer = 5 
the Grantee of the Rent had the Land originally in View for his Secu- Co. Lit. 144; 
rity, and by the Grant itſelf having it in his Power to diſtrain the Land b. 
for the Rent, it was equal to the Heir whether the Land was to anſwer 
the Rent by Diſtreſs, or by an Execution upon a Judgment in a Writ 
of Annuity. 8 . 

If the Anceſtor binds himſelf in a Statute, Recognizance, c. the Heir co. 12. Sir 
is liable not only as Tertenant, but alſo as Heir, otherwiſe he could not Wilton 


have his Age; and cannot oblige a Purchaſor, whether for valuable Con- #*r%ert's 
D 2 - fideration; **'© 


HEIR and ANCESTOR, 


ſidetation, or without, to contribute; but one Heir may oblige another to 
contribute; as if a Man ſeiſed of two Acres, the one deſcendible according 
Page 26* to the Courſe of the Common Law, the other in Borough Engliſh, acknow- 
ledge a Statute, Ic. the Heir at Law ſhall oblige the Heir in Borough 
Engliſh to contribute : So one Coparcenor ſhall oblige the other to contri- 
bute ; or if the Conuzor hath Lands, ſome deſcendible to the Heirs of the 
Father, and ſome deſcendible on the Heirs of the Mother, the Heir on the 
Part of the Father ſhall compel the Heir on the Part of the Mother to 
contribute; & fic vice verſa. : 
Co. Lit. oa. By the Common Law, if the Heir before an Action brought againſt him 
(a) Upon a had aliened the Aſſets, the Obligee was without (a) any Remedy; but if 
—_—_— only aliened, pending the Writ, the Lands, which he had by Deſcent 
3 at the Time of the (5) Original purchaſed, had been liable. 


ſaid, That ; 
in his Practice the Heir in an Action of Debt againſt him upon a Bond of his Anceſtor pleaded Rieng 


r Diſcent: the Plaintiff knew the Defendant had levied a Fine, and at the Trial it was produced; 

t becauſe they had not a Deed to lead the Ules, it was urged, that the Uſe was ie the Conuzor and 
his Heirs, and ſo the Heir in by Deſcent; whereupon there was a Verdict againſt him; and being a 
juſt Debt, they could never after get a new Trial, Mod. 2. S. P. in B. K. Mich. 14 Geo. 2. Smith 
v. Huggins, (6) Or filing a Bill in B. R. which to this Purpote has been held as effectual as an ori- 
ginal Writ, Carth, 245. 


Carth. 245. In Conſequence of this Doctrine, that the Lien ſhall have Relation to the 
Greeand Time of the Original purchaſed, it hath been adjudged, that if there be 
22 #4 two Creditors to J. S. whoſe Heir is bound, viz. A. and B. and A. files an 
FTTH Original in C. B. and hath Judgment thereon, Trin. Term, 2 Jac. 2. by De- 
Opinion, fault, and thereupon a general Elegit iſſues againſt all the Lands of the 
Mod. 253. Heir, and a Moiety thereof is delivered to A. and B. on a Bill filed in B. R. 
— „ 1& 2 Fac. 2. has a ſpecial Judgment againſt the Aſſets confeſſed by the 
3 * Heir, Trin. Term. 3 Fac. 2. though B.'s Judgment be ſubſequent to A.'s, 
ſhallbe ſatis· yet It appearing that his Bill or Original was filed before A.'s, the Judgment 
fed, denied ſhall have Relation thereto, and therefore he muſt be firſt ſatisfied. 
to be Law. So it ſeems in the above Caſe, that though A's Judgment had been on 
Carth. 246. an Original actually filed before B.'s, that B. muſt have been preferred, be- 
per Cur. cauſe his Judgment was general againſt the Heir, and the Execution a 
general and common Execution by Elegit, and not againit the Aſſets only 
by way of Extent ; and therefore ſuch general Judgment will not operate 
by way of Relation to the Original, but binds only as in common Caſes, 
from the Time of the Judgment given, 
But to prevent the Wrong and Injury to Creditors by Alienation of the 
(e) A Bill Lands deſcended, c. by the (c) 3 & 4 WV. M. cap. 14. (d) it is enacted. 
_— in „ That ig all Caſes, whete any Heir at Law ſhall b- liable the Debt 
neainſt th e ol Ms Anceſtor, in regard of any Lands, Lenements or Hereditaments 
Heir and his deſcending to him, and ſhall fell, alien or make over the ſame before 


Alienee, and“ any Action brought or Procels ſued out agunlt him, that ſuch Heir at 
the Creditor « Law thall[Beanwerable tor ſuch Debt or Debts in an AQion or Actions 
verwodiew- ang „ of Debt to the V Fs Þ lad Land 10 0 him. d. aliened ot made 
jected, that OLLI 12 which Caſes all Creditors Hall be preferred as in Actions againſt 
the Statute Executors and Adminiſtrators, and ſuch Exccutio 


being iatro-“ upon any Judgment or ſudgments fo obtained againſt ſuch Hzir, to the 
duQtive of a«« VA o 7 


new Law Da IT} AS It tne lame Were his , 1 DroOoDE Debt or 
the Relief ** Yedts; ſaving that the Lands, Tenements and Hereditaments Zang fide 


on it ought ** Aligned before the Action brought, ſhall not be liable to uch Execution. 


to have been 
at Common Law. Abr. Eq. 149. (d) Made perpetual by 6 C7 FF. 3. c. 14. 


ec Provided, That where any Action of Debt upon any Specialty is 
** brought againſt any Heir, he may plead Riens per Diſcent at the Time 
Hof the original Writ brought, or the Bill filed againſt him; any Thing 
| i herein 
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« herein contained to the contrary notwithſtanding : And the Plaintiff in 

„ guch Action may reply, that he had Lands, Tenements or Hereditaments 

« from his Anceſtor before the original Writ brought, or the Bill filed: 

« And if, upon Iſſue joined thereupon, it be found for the Plaintiff, the“ Page 27 
Jury ſhall inquire of the Value of the Lands, 'Tenements or Heredita- 

ments ſo deſcended, and thereupon Judgment ſhall be given, and Exe- 

« cution ſhall be awarded. as aforeſaid: But if Judgment be given 

«* againſt ſuch Heir, by Confeſſion of the Action without confeſling the 
« Aſſets deſcended, or upon Demurrer, or Nibil dicit, it ſhall be for the 4 
„Debt and Damages, without any Writ to inquire of the Lands, Tene- 

% ments or Hereditaments ſo deſcended.” 


But now by the ſaid Statute 3 & 4 V. F M. cap. 14. reciting that ſe- 
veral Perſons havin nds_or other STATUTE bound — — and 
Lands, with an 
„ments, Limitations, Diſpoſitions or Appointments of or concerning any 
2 Manors, Mefiiges, Lands, Tenements, offered or of any 
6% Rent, kunt Term or Charge out of the ſame, whereof any Perſon or 
e Time of his, her 


«« Perſons a or_their Deceaſe ſhall be ſeiſed in E 
* ſimple, in Poſſeſſion, Reyerhion or Remainder, or have Power or diſpoſe 
«* ofthe ſame by his, her, or their laſt Wills or Telfaments, ſhall Be deemed 
« and taken ( only as againit ſuch Cr Coo as aforeſaid, his, 


6 — 2 dtheir Heirs, Succeſſors. Executors, Adminiſtrators and Aſſigns, 


© and every of them) to be fraudulent, and clearly, abſolutely, and utterly 
4% yoid, Forte. and of none Effet; (any Prerence, Colour, Teipned or 
* preſumed Conſideration, or any other Matter or Thing to the contrary 
* notwithſtanding.”) 
; And for the Means that ſuch Creditors may be enabled to recover 
*« their ſaid Debts, it is further enaGlted, That in the Caſes before men- 
.F ** tioned e uch Creditor hall and may have and maintain his, her, and 
0 «** their Action and Actions of Debt, upon his, her, and their faid Bonds 
and Specialties, againſt the. Heir. and Heirs a ſuch Obligor or 
„ Obligors, and ſuch Deviſee and Deviſees jointly, by virtue o 


[ z 
6 and fach Deviſee or Deviſees ſhall be 1 d chargeable Tor (a) i falſe 
« Plea'by him or them pleaded, in the ſame Manner as any Heir ſhould (a) Vide 
80 been for any falſe Plea by kim pleaded, or for not confeſſing the Ci, 2 
Lands or Tenements to him 7 — an par. 10, It. 
— 22 | by which al- 


though the Heir of the Ceflui que Trufl is made liable to anſwer, Cc. yet by reaſon of avy Kind of 
Plea, or other Matter, he ſhal] not be chargeable to pay the Condemnation out of his own Eſtate. 


* Provided, That where there hath been or ſhall be any Limitation or 

* Appointment, Deviſe or Diſpoſition of or concerning any Manors, Meſ- 
; ** ſuages, Lands, Tenements or Hereditaments for the Railing or Payment 
| of any real or juſt Debt or Debts, or any Portion or Portions, Sum or 
* Sums of Money for any Child or Children of any Perſon, other than 

the Heir at Law, according to or in purſuance of any Marriage Con- 

tract or Agreement in Writing bona fide made before ſuch Marriage, the 

* ſame, and every of them, ſhall be in full Force, and the ſame Manors, 
Meſſuages, Lands, Tenements and Hereditaments ſhall and may be 

* holden and enjoyed by every ſuch Perſon or Perſons, his, her, and their 

© Heirs, Executors, Adminiſtrators and Aſſigns, for whom the faid Limi- 

* tation, Appointment, Deviſe or Diſpoſition was made, and by his, her, 


* and their Truſtee or Truſtees, his, her, and their Heirs, Executors, Ad- 
„ ainittrators 
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« miniſtrators and Aſſigns, for ſuch Eſtate or Intereſt as ſhall be fo limited 
or appointed, deviſed or diſpoſed, until ſuch Debt or Debts, Portion or 
« Portions ſhall be raiſed, paid and fatisfied ; any Thing contained in this 
« AQ to the contrary notwithſtanding.” | 
And it is further Led by the 1010 Statute, That all and every De- 
« viſee and Deviſees made liable by this AR, ſhall be liable and charge- 
Page 28# « able in the ſame Manner as the Heir at Law, by force of this Act, not- 
„ withſtanding the Lands, Tenements and Hereditaments to him or them 
« deviſed ſhall be aliened before the Action brought.“ | 
Abr. Eq. In the Conſtruction of this Statute it hath been holden, that, though a 
149. Man is prevented thereby from defeating his Creditors by Will, yet 
17-4. any Settlement or Diſpoſition he ſhall make in his Life-time of his Lands, 
whether voluntary or not, will be good againſt Bond-Creditors ; for that 
was not provided againſt by the Statute, which only took care to ſecute 
ſuch Creditors againft any Impoſition, which might be ſuppoſed in a 
Man's laſt Sickneſs ; but if he gave away his Eſtate in his Life- time, this 
prevented the Deſcent of ſo much to the Heir, and conſequently took 
away their Remedy againſt him, who was only liable in reſpect of the 
Lands deſcended ; and as a Bond is no Lien whatſoever on Lands in the 
Hands of the Obligor, much leſs can it be ſo when they are given away to 
a Stranger, 
Carth, 323, In Debt againſt an Heir, who pleaded Riens per Diſcent on the Day of 
Redſbawand the Bill, the Plaintiff replied ſpecially, that the Obligor (Father of the De- 
Heſter ad- fendant) died on ſuch a Day, and that the Defendant (after the Death of 
Judge! his Father) and before the Day of the Bill, viz. on ſuch a Day which was 
ta 1% Day after the Death of the Obligor, had Lands by Deſcent from his 
Comb, 344. Father in Fee- ſimple, unde pre dit (the Plainiiff) de debito præ dicto ſatiſ- 
S.C. adjudg- feciſſe potuit, vis. apud H. predit' & hoc parat eft werificare, unde petit 
ed, and that Fudicium, according to the above Statute. To this the Defendant made a 
— Statute friyvolous Rejoinder; and thereupon the Plaintiff demurred. The Queſtion 
s made K i . . s 
not to create, Was, if the Replication was good in purſuance of the Statute ; for it was 
but to pre · objected that it was ill, becauſe the Plaintiff had put the Value of the Lands 
vent Difi- in Iſſue by theſe Words, unde, Ic. de debito predidto ſatisfeciſſe potuit, 
mow '2 which ought to have been omitted, becaule the Statute is expreſs, that after 
Pieading. the Iſſue tried the Jury ſhall inquire of the Value; ſo that it is Matter of 
Inqueſt only ex Officio, and not to be the Point of the Iſſue; and by this 
Statute the Plaintiff is only to recover pro tanto againſt the Defendant with 
reſpect to the Value of ſuch aliened Aﬀets, and is not to have a general 
Judgment againſt the Heir, as at Common Law upon a falſe Plea ; ſed per 
Cur. upon Debate, this Replication was held good and as it ought to be, 
and that if unde, &c. de debito prædicto ſatisfeciſſe potuit had been left out, 
It 2. have been a good Cauſe of Objection; for the Statute doth not 
ive Occaſion to alter any more of the Form of the Replication common in 
ſuch Caſes, but only as to the T ime concerning Aſſets by Deſcent ; and the 
Concluſion, which (before the Statute) was to the Country, muſt now be 
with an Averment only, becauſe the Deiendants may have an Opportunity 
to anſwer the new Matter alledged in the Replication. 
Trinz2.Car, It ſeems that neither hefore nor ſince this Statute the {a} Executor o. 
2. in C. B. Adminiftrator of the Heir are liable; for the Ferſon of the Heir is not 
between Ba- chargeable, but with reſpect to the Land; and if, before the Statute, the 
gay = os Heir had aliened before Action brought, he ſhon!d not be charged for the 
adindee 4 Profits he received; which is evident from the Plea of Riens per Diſcent the 
(e] But the Day of the Writ purchaſed ; much leſs could his Executor (+), nor can he 
Heir of an 
Heir is liable; but for this vide 2 Chan. Caſes 1955. Vern, 400. and Dyer 344. a Precedent cited in 
the Book of Entries, where Debt was brought againſt the Executor of an Heir upon a Bond made by 
the Anceſtor, which is alſo mentioned. Plow. 441. 2 Leon. 11. 3 Leon. 70. (5) But guerre & 
vide 2 Vern. 62. where it is ſaid, that if the Heir aliens the Land to prevent the Creditors of Satiſ- 
{action of their Debts, Equity will follow the Money into the Hands of the Heir or his Executor. 


yet, 
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yet, unleſs ſome Statute make him ſo: For an Executor is but in Nature 
of a Truſtee for the Perſonalty, and not at all privy to the Inheritance. 3 

If there be Judgment in Debt againſt two, and one dies, a Scire faciasRaym * 
lies againſt the other alone, reciting the Death, and he cannot plead Keb. 92. 
that the Heir of him that is dead has Aſſets by Deſcent, and demand S. C. Edſar 
* Judgment if he ought to be charged alone : For at (a) Common Law the 324 Smart, 
Charge upon a Judgment being (+) perſonal ſarvived, and the Statute © Page 29 
of Weftm, 2. which gives the Elegit does not take away the Remedy of 10 l es 1 
the Plaintiff at the Common Law, and therefore the Party may take out}, wan 41. 
his Execution which way he pleaſes ; for the Words of the Statute are, „it; E. 3. pl. 
in Electione; But it he ſhould, after the Allowance of this Writ and Revi- 37. & vide 
val of the Judgment, take out an Elegit to charge the Land, the Party - 2 pl. 
may have Remedy by (c) Suggeſtion, or elſe by Audita Querela. | 5 2 5 3. 

the Differ- 


ence between a real and perſonal Execution, and that a perſonal Execution will ſurvive, though a 


real one will not, vide 3 Co. 14. Yelv. 209. Raym. 153. 2 Keb. 3. 331. 4 Mod. 315. 3 Keb. 
295. Salk, 319. pl. 3. 320. Show. 402. (e) For this vide F. N. B. 166. 44 E. 3. 10. Ld 


Ray m. 244. Comb. 441. 5 Mod. 338. Carth. 404. 


If there be a Sequeſtration ſor a Perſonal Duty againſt the Anceſtor Vern. 143. 
where the Heir is not bound, and the Defendant dies, there is an End 3 Lev. 355- 
of the Sequeſtration, and it cannot be revived againſt the Heir ; becauſe 8 37 
neither the Heir nor the Lands are hound by fuch Decree : But if the 
Decree were upon a Covenant that bound the Heir, and the Defendant 
died, ſuch Decree might be revived by Subpena Scire Facias againſt the 
Heir to ſhew Cauſe againſt the Decree, if the Decree be inrolled of Re- 
cord; or if not, by Bill of Revivor ; and when revived againſt Heir and 
Executor, (which is the uſual and regular Way,) the Sequeſtration alſo will 
be revived on Motion, if, upon coming into Court, Cauſe is not ſhewn 
why the Decree ſhould not be revived : And in this Caſe it hath been re- 
ſolved, that the Decree ſhould have the fame Authority to bind the Per- 
ſonal Aſſets as a Judgment at Law, and therefore ſhall go pari paſſu to be 

id off and diſcharged ; but the Lien of the Judgment upon Lands came 
in by the Statute, which only gives an Elegit for a Moiety of the Land in 
Satisfaction of the Debt, and therefore that could give no Authority to lay 
a Sequeſtration on the Real Eſtate for a mere Perſonal Duty, where the 


Heir is not bound in the Covenant. 


— _— 


'G) ow to be proceeded againſt where he is 
bound, | | 


F the Heir be ſued upon a Bond or Covenant in which he is bound, it Salk. 365. pl. 

need not be ſhewn now eis Heir ; for the Plaintiff is a Stranger, and 15 But for 
it would be hard to compel him to {et forth another's Pedigree: But where 25,7; Cate 
— —— IL — — -y * — — PQ Kell:wy V. 
the Heir tyes, he mult thew his Pedigree, and Coment Heres ; for it lies in Rewden. 


ts proper Rnowledge, Carth. 126. 


3 Mod. 25. 

Show. 248. 

t muſt be alledged, that the Heir was bound; and therefore, where a 3 Lev. 286. 

Bill was brought by the Obligee in a Bond againſt the Heir of the Obligor, Vern. 180. 
alledging, that he, having Aﬀets by Deſcent, ought to fatisfy this Bond, alls, 

the Defendant demurred, becauſe the Plaintiff had not exprefsly alleged. 


in the Bill, that the Heir was bound in the Bond; and though it was alledged 
| that 


HEIR and ANCESTOR. 
that the Heir ought to pay the Debt, yet that was held inſufficient, and 


the Demurrer was allowed. 


« Co. 36. a. If an Aion be brought againſt the Heir upon the Bond of his Anceſtor, 
Plow. 440. and in which the Heir is bound, it muſt be in the (a) Debet and Detinet ; 
22. becauſe he hath the Aſſets in his own Right, and _t el ſued as 
pl. 6. Jon. 87. 


Lev. 130. if it were his own proper ond. 


Cro. Eliz. a . 23 a 
7 8 8. P. and the Reaſon there given, becauſe he is bound by ſpecial Words in the Obligation, & vide 


2 Leon 11. 2 Brownl. 204, 5. Cro. Eliz. 350. Like Point. (a) But if in the Detinet only, it 
is good after Verdict, by the 16 and 17 Car. 2. c. 8. Comber and Watten, Lev. 224. adjudged. Sid. 


342, 575. 8 C. 


„ Page 30 (Ii) CUhere he ſhall be liable himſelf, and the 
| Judgment general oz Special: And herein, 


1. Where he ſhall be liable for his falſe Pleading. 


21 E. 3. 10. H E Heir at Law, though bound by his Anceſtor, ſhall yet, as hath 
85 E. 3. 14. been obſerved, be chargeable no further than he has Aſſets from ſuch 

3 Anceſtor, unleſs by falſe Pleading he make himſelf ſo: And therefore if 
Dl. 80. 4 an Action of Debt be brought againſt him, and he confeſſes the Action, 
Plow. 440. and alſo ſets forth in Certaiaty what Aſſets he hath, he ſhall be charged no 
Benl. 157. further, and neither his Goods, ( Body, or other Lands ſhall be liable; 
5 Co. 35- but the Judgment in ſuch Caſe ſhall be ſpecial, to recover the Debt of the 


e Lands deſcended. 


70. 
and the ſame 
Point admitted in all the modern Books. (5) And therefore an Heir at Law is not to be held to ſpe- 


cial Bail, becauſe the Demand is not on the Perfon, but on the Aſſets, of the Deceaſed, 2 Jon. 82. & 
vide Tit. Bail. Letter (B). | 


Vide the Au- But if an Action (c) of Debt be brought againſt an Heir on the Obligation 
thorities up. of his Anceſtor, in which he is bound, and he plead Riens per Diſcent, 
and Rol. hich is found againſt him, the Judgment ſhall be general + to recover the 


— Rep. Debt, which he mul pay out of his own Pocket for his falſe Plea. 


234. (c) But | 

— is a Diverſity between an Action of Debt and a Scire Factas againſt the Heir upon a Judgment 
had againſt his Anceſtor ; for if in a &ire Facias the Heir plead a falſe Plea, and it is found againit 
him, yet the Judgment ſhall be of the Lands deicended only; for the Execution in ſuch Caſe ſhall be 
upon the firſt ſudgment againſt the Anceſtor, and not upon the Judgment in the Scire Facias, qued 
tabeat Executionem, becaule ſuch Judgment did not alter nor inlarge the firſt Judgment. B:wyer v. 
Rivett adjudged. Paſ. 193. 3 Bulit. 317. Jon. 87. Cro. Car. 296. Carth. 93. S. C. cited. 
7 And Execution of his own proper Lands and Goods, and againſt his Body by Capias ad ſatisfaci- 
ondum, like as for his own proper Debt, Plowd. Com. 440. a. 2 Rol. Abr. 70. I. 40. Dyer 149. 4. 
2 Leon, 11, vide infra 31. | 


Flow. 440. So if an Action of Debt be brought againſt the Heir, who confeſſes the 

8 Abr. Action, but does not ſet forth the Aſſets in Certainty, the Judgment ſhall 

ny be general; for he is charged in the Debet as well as Detinet, and Aſſets 
ſhall be preſumed, | | 

Plow. 449- 80 if an Action be brought againſt the Heir on the Bond of his An- 

Fepys ad- ceſtor, and there is Judgment againſt him by Default, Non ſam Informa- 

judged, and tus, Nibil dicit, Se. the Judgment againſt him ſhall be general, and he 


cited and ſhall be charged de Bonis propriis. 
agreed to be | 
Law in ſeve- 


ral Books. So where Debt was brought againſt an Heir, who pleaded in Bar that 


. J. C. was jointly and ſeveralſy bound with his Anceſtor, and that he po 
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ey; which being found againſt him, it was held, that the Judg- 
1 be general, and he for his falſe Plea chargeable de Bonis Milbank ad- 
propriis. — 
Law was ſo ſettled in the Caſe ſupra of Davis and Pepys. Plow. 440. Com. 162. S. C. adjudged. 


So where the Heir pleaded that his Anceſtor was ſeiſed in Fee of three 
Fourth-parts of ſuch and ſuch Tenements, and that he demiſed the ſame 
for 500 Years to A. who entered, and that the ſaid Reverſion deſcended, 
if Riens ultra, and that at the Time of the Action brought he had no 
Tenements in Fee- ſimple by Deſcent præterguam the ſaid Reverſion; and 
that afterwards there was a Bill in Chancery exhibited againſt him by the 
Anceſtor's Wife for Dower, and a Decree obtained againſt him for the 
third Part of theſe Three-fourths for the Wife's Life; & hoc, c. and * Page 31 
in this Caſe a general Judgment was given againſt the Heir; and it was 
held by Helt, C. J. /, That an Heir could not Par a Term for Years in 
delay of preſent Execution, but ought to confeſs Aſſets ; and that the Salk. 354. Pl. 
Common Law had no Regard for a Term for Years, and that there is nog * 
Miſchief in this Caſe ; for though in Conſequence a Lewari Facias may go, & Us. . 
et the Leſſee may maintain himſelf againſt an Ejectment by Virtue of his An gelFareſt. 
ſe. 2. As to the Decree in Chancery he held it plain that there was 40. S. C. 
no Eſtate or Intereſt veſted in the Wife by that, ſo that the Plea in this N 178. 
Reſpect is nought and moſt apparently falſe. 1 * 


Raym. 
53.728, 1391. Vern, 93, 188, 234, 282, 3:8, 419, 429, 471. 2 Vern. 61. Pre. Ch. 39, 232. 
3 Wil. Rep. 9, 166, 217, 330, 341, 401. Stra. 665. 2 Stra. 179, 1028. 2 Barnard. X. B. 183. 
Caf, Temp, King C. & Hardw, C. J. 165. See Andr. 110+ 2 Stra. 1270. 


And it is ſaid, that in theſe Caſes the Court cannot give a ſpecial Judg- 2 Rol. Abr. 
ment without the Aſſent of the Plaintiff ; as where Debt was brought 7 
againſt the Heir, who pleaded Riens per Diſcent, which was found for the r 
Plaintiff; and there being Judgment to recover the Debt, Damages and judged. 
Coſts of the Lands deſcended; and not knowing what Land deſcended, a Trin. 165 1+ 
Writ was awarded to inquire what Land deſcended ; the Court held this 
Judgment erroneous, becauſe by Law the Judgment ought to be general T, T Vide ante 
which cannot be altered without the Plaintiff's Content, which did not ap- addon: 

ar here, 

So in an Action of Debt againſt an Heir, if he pleads Riens per Diſcent, 2 Rol. Abr. 
which is found againſt him; and it is further found by the Jury, that he zl. 
had certain Lands by Deſcent, upon which Judgment is given that We 2 
Plaintiff ſhall recover his Debt, Damages and Coſts of the Lands de- and Bebo 
ſcended ; this is an erroneous Judgment, becauſe it ought to have been 
general; alſo it is ſaid, that upon this Iſſue they could not inquire of the 
Aſſets deſcended. 

But if in a Writ of Annuity the Plaintiff declares for the Arrearages, * Rol. Abt. 
Sc. againſt the Heir, upon the Grant of his Anceſtor, and the Heir pleads 85 "2 
that it is not the Deed of his Anceſtor, which is found againſt him; in * 2g 
this Caſe the judgment may be Special, without the Conſent of the Plain- 
tiff ; for being in the Caſe of an Annuity, which is always executory, it is 
at leaſt in the Election of the Plaintiff to have Execution of all the Lands 
deſcended ; whereas on a general [Judgment he can only have a Moicty ct 
all the Heir's Land in Execution; alſo in this Cafe the Entering a Special 
Judgment is for the Heir's Advantage, and therefore he cannot aſſign it 
tor Error. 

Alſo if upon Pleading Riens per Diſcent it be found againſt the Heir, or z Rol. Abr. 
if he confeſſeth the Action without ſetting forth the Aſſets, or if there be a 71. 
general Judgment; upon theſe, or upon a Non ſum Informatus, Nihil 

dicit, 
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HEIR I ANCESTOR: 
dicit, c. againſt him, the Execution may be general of a Moiety of all 
the Lands of the Heir. | 

2 Rol. Abr. But if in an Action of Debt brought againſt the Heir, the Defendant 
71. acknowledges the Action, and ſhews in Certainty the Aſſets, upon which 
there is 32. that the Plaintiff ſhall recover, and that the Debt ſhall 
be recovered of the Aſſets deſcended, here the Plaintiff ſhall have Executi- 
on to levy the Debt of all the Land deſcended, and to have a Moiety only, 
as on an Elegit. | Mo | 
2 Rol. Abr. Alſo in Caſe of a general Judgment againſt the Heir, although the Plain- 
731, 72. tiff may have Execution by Elegit of a Moiety of all the Heir's Lands; 
et may he alſo at his Election ſurmiſe that the Heir hath ſuch and ſuch 
nd by Deſcent, and pray Execution thereof ; for were it otherwiſe, the 
Plaintiff might be a Loſer by this general Judgment, in which he is only 
intitled to a Moiety of the Land, in as much as the Heir might not have 

any other Lands, except thoſe deſcended, 


* Page 32 2. Where by his Promiſe to pay or diſcharge the Debt of his 
Anceſtor. 


Rol. Abr. 28, If a Man binds himſelf and his Heirs in an Obligation, and dies, and 
Lord Groy's aſter the Obligee ſues the Heir upon the Obligation, who had no Aﬀets 
Caſe. deſcended to him; and the Heir ſays to him, that, if he will not ſue him, 
35 67, then he will pay him the Money; this is no Conſideration ſo as to main- 


4 Leon. 6. tain an Action, becauſe he was not chargeable (a) without Aſſets. 


S. P. per Cu- 
. (a) But it is held, that in Aſanſit againſt an Executor on his Promiſe it is not neceſſary 
to alledge the Aﬀets, and that Forbearance is a good Conſideration. Vide Tit. Executors and Adm. 


xifirators, Letter (M).—And Nete, by the Statute of Frauds 29 Car. 2. c. 3. ſ. 4. the Promiſe muſt 
be in Writing. 


So in an Aſump fi againſt an Heir upon ſuch a Promife, it muſt be ex- 
Baker and preſſy ſhewn that the Heir was bound, elſe it ſhall not be intended, though 


Fox, 2 Sand. . 

N after a Verdict. 
Vent. 189. 
adjudged ; Hunt and Swain, Sid. 248. Raym. 12. Lev. 163. Keb. 890. S. P. adjadged.—— And 
Keeling ſaid, to charge an Executor upon his Promiſe you need not ſay Aﬀets, (though without them 


he ſhall not be bound) becauſe he will intend Aſſets, but we cannot intend the Heir was bound, but 
in this Cale muſt look upon him as a mere Stranger, 


Sid. 31. But in ſuch a Caſe where the Plaintiff declared, that the Defendant, in 
13 Conſideration the Plaintiff would deliver the Bond to him and diſcharge 
, ©" the Debt, promiſed, Ec. it was held a good Declaration, and that it 


85 mmauſd be intended he was liable, or at lealt that the Diſcharge ſhould be 
made to him who was fo. 


(1) What Gall be Aﬀets in his Hands. 


285 Herever the Anceſtor binds himſelf and his Heirs, all his Lands 
IRS tee, of (5) Freehold, and which defcend in (c) Fee-fimple, are Aﬀets 
Tit. Ajjets. . rags 

Fir. Tit, by Deſcent, and ſhall be liable, as far as they extend, to anſwer the An- 
At. ceſtor's Obligations. | 
Rol. Abr. | 

269. Tit. A Re- 
Aſets. 

2 But if a Copy hold deſcends to an Heir, this ſhail not be Aſſets, becauſe it is an Inheritance created 
by Cattery, and the Common Law directe the Detcent ; but not tha; it ſhall have any other collateral 
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HE IR and ANCESTOR. 


A Reverſion after a Leaſe for Years made by the Anceſtor is preſent 
Aſſets, (d) fo that the Heir cannot plead Riens per Diſcent in Delay of 
Execution of the Rent and Reverſion, (e) though the Plaintiff cannot have“ Page 33 


Benefit of the Revetſion till the Leaſe be determined. Salk. 354. pl. 
| 1. Fareſl. 42. 


2 Mod. 50, 61. Ld. Raym. 53. 2 Ld, Raym. 783. Hern Plead. 320. (d) In Debt againſt the 


Heir if he pleads Riens per Diſcent, the Plaintiff may have Judgment preſently, and a Scire Facias 
when Aſſets deſcend. 8 Co. 134. in Mary Sheply's Caſe, which Point is held to be Law ; likewiſe 
incaſe ofan Executor, in Hob. 199. Vent. 94, 5. Sid. 448. contrary to the Caſe of Dorcheſter and 
Webb. Cro. Car.——S0 in a Warrantia Charte againſt an Heir, who pleads Rien, per Diſcent, or 


that the Plaintiff is not impleaded, the Plaintiff may pray Judgment preſentiy, F N. B. 134. 
8 Co. 134. Vent. 94. and Hob. 199. S. P. and that the ſame may be dune in the Caſe of an Ex- 


ecutor; but if the Plaintiff will proceed to prove Aſſets preſently, and that be found againſt him, he 

ſhall be barred for ever; and yet there was a Debt due, and that in Effect confeſſed. Hob. 19g. 

(e) Where a Man obtains a Judgment againſt an Heir Who has a Reverfjon in Fee delcended to him, 

the Judgment is only of Aſſets guando acciderent, and the Creditor cannot by a Bill in Equity cutnpel 
the Heir to ſell the Reverſion, but muſt expect until it ialls, 2 Vern. 134. Fortrey and Fortrey. 


So a Reverſion expectant upon the Determination of an Eftate for Life Carth. 129. 
is guaſs Aﬀets, and ought to be pleaded ſpecially by the Heir, and the? Helt. 
Plaintiff in ſuch Caſe may take Judgment of it cum acciderit. 

But a Reverſion in Fee expectant upon an Eſtate-tail is not Aſſets, be- 
cauſe it lies in the Will of the Tenant in Tail to dock and bar it at his 6. Co. £8 


Pleaſure Rol. Abr. 
269. 


2 Rol. Rep. 129. S. P. 3 Lev. 287. 3 Mod. 257. Carih. 129. S. P. agreed, and that it ſhal! not 
charge the Heir upon the general Iſſue, Rien, per Diſcent.— But after the Tail is ſpent, it is Aſſets. 


3 Mod. 257. 


If 4. hath Iſſue B. and C. and conveys Lands to the Uſe of himſelf for Carth. 127. 
Life, the Remainder to B. in Tail Male, the Remainder to his own right 3 Ee»: 286. 
Heirs, and 4. dies, and the Reverſion deſcends to B. his Son, and B. dies 12288 
ſeiſed, and the Reverſion deſcends to his Son, who dies without Iſſue, ſo ver. Recoden. 
that the Lail is ſpent, and C. enters, theſe Lands ſhall be Aſſets to anſwer 
the Debt of his Father. 

The Lands as hath been obſerved, muſt deſcend to the Heir; and there- 
fore it was / formerly held, that if he took by Purchaſe, as if the Teſta- co. Eliz. 
tor deviſed them to him paying fo much, or if he devited Lands to one or 431. 
two, and his Heir at Law jointly, that thoſe Lands were not Aﬀets ; but if * Mod. 256. 


he deviſed one Part to A. and another to B. another to his Heir at Law, In 
this thi art was ets, c. 14. made 
perpetual by 


6 S 7/7, z. c. 14. which vide the Deviſce as well as Heir is chargeable. 2 Stra. 1270. 


By the Statute of Frauds and Perjuries it is enacted, that if Lands come 29 Car. 2. c. 
to the Heir by reaſon of a ſpecial Ocupancy, they ſhall be chargeable in 3. chat it was 
his Hands as Aſſets by Deſcent, as in Caſe of Lands in Fee- ſinple; and in = Alſets 
caſe there be no ſpecial Occupant thereof, it ſhail go to the Executors Doggy: 
Acmmiltratcrs of the Party that had the Eſtate thereof by Virtue of the Eo 
Grant, and ſhall be Aﬀers in their Hands. 

Alto by the ſaid Statute, par. 10 11. where Lands are ſettled in Truſt, Yide zVera. 
and deſcend in Fee to the Heir of Cefluy que Truſt, the ſame ſhall be Aſſets 248. 
in the tame Manner as Lands in Poſſeſſion, but he ſhall not, by reaſon of 


5 


Qualities which do not concern ſuch Deſcent, and which other Inheritances at Common Law have. 4 
Co. 22. a.—But Lands by Deſcent in ancient Demeſne ſhall be Aſſets. 7 H. 4. 14. Bro. Tit. 4/- 
ſets 11. So an Advowlon is Aﬀets, and may be extended at the Rate of a Shilling for every Mark 
of the yearly Value of the Living. Co. Lit. 374. b. (e) Muſt be Lands in Fee-timple. 42 E. 3. 
10. b.—Por what ſhall be Aiſets to make a lincal Warranty a Bar to an Eſtate-tail, vide Co. Lit. 
374. b. 2 Inſt. 293. Kelw. 104. b. 124. 2 Rol. Abr. 774. 


any 


HEIR and ANCESTOR, 


any Plea or other Matter, be chargeable to pay the Condemnation out of 


his own Eſtate. ; : 
4 _ ca. An Equity of Redemption of an Inheritance is Aſſets, for the Heir 
6 But the having a Right in (c) Equity, that ought in Equity to be liable to ſatisfy 
Redemption | | 
of a Mortgage that is forfeited is not Aſſets at Law, for at Law there is no Redemption. 2 Vern, 
61,—And there it is made a Qzere, whether an Heir being Creditor by Bond or Judgment may not 
retain, the Reaſon being the ſame in the Caſe of an Heir as it is of an Executor, for neither can ſue 


himſelf. 


— = —— — 2 — 22 4 WL —z — — — 
1 — — — —— K BO” 42: 2, 


Preced. Tenant in Tail ſuffers a Recovery to let in a 1 of 500 Year, 

Chan. 39+ and then limits the Land to the old Uſes, and makes his Will, and deviſes 

Feſſetand all his Lands for the Payment of his Debts, the Redemption was limited to 

Auflis. him, his Heirs and Aſſigns; and the Court though that the Equity of Re. 
demption of this Mortgage ſhould be Aﬀets to fatisfy Creditors, or 2 
ſubſequent Grantee of an Annuity. 

18 0 A Right without any Eſtate in (4) Poſſeſſion, Reverſion, or Remainder, 

(Hif-Rent⸗ is not Aſſets till it be recovered and reduced into Poſſeſſion. 


ſeck de- 
ſcends to an Heir, it is not Aſſets till he hath gained Seiſin, 6 Co. $8. b.—But if Lands deſcend to an 


Heir, this is Aſſets before Entry, for he may enter when he will, 42 E. 3. 10. b. Rol. Abr. 26g. 
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Tage 344 Hereſy and Offences againſt Re- 


ligion. 


(A) Df Hereſy. 35. 
And herein, 


1. What it is. 35. 
2. By whom it is cognizable. 35. 
3. How puniſhed. 36. 


(B) Of Witchcraft, and how puniſhed, 37. 

(C) Df Offences againſt Religion as punihable 
** Common Law. 37. 

D) 1 Olkences by Statute againſt Religion, 
38. 


And herein, 


1. Of the Offence of prophaning the Lord's 
Day. 38. 
| 2, Of 


3% * 
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HERESY, axp OFFENCES acatnsr RELIGION. 


2. Of the Offence of Swearing. 40. 

3. Of the Offence of Drunkenneſs. 40. 

4. Of the Offence of reviling the Sacrament. 40. 

5. Of Offences againſt the Common Prayer. 40. 

6. Of the Offence of teaching School without conform- 
ing to the Church. 41. 

7. Of the Offence in not coming to Church. 42, 


And herein, 


1. What Forfeitures of Money, Lands or Goods ſuch Offen- 
ders incur. 42. 

2. In what Manner they are to be proceeded againſt for thoſe 
Forfeitures. 43. F 

3. What other Inconveniences they are ſubject to. 44. 

4. By what Means they may be diſcharged. 44. 

5. How far a Perſon is puniſhable for ſuffering ſuch Ab- 
ſence in others. 45. | 


8. Of Offences againſt the Eſtabliſhed Church by Pro- 
teſtant Diſſenters. 45. 


Of the Offence of profeſſing or incouraging the Popiſh 
Religion, vide Tit. Popiſh Recuſants. 

Of the Offence of holding an Office without conforming 
to the Eſtabliſhed Religion, vide Tit. Dffice. 


(A) Df Hereſp: And herein, * Page 35 
1. What it is. 


ER ESV (a) among Proteſtants is ſaid to be a falſe Opinion 
H repugnant to ſome Point of Doctrine clearly revealed in Scrip- Hawk, P. C. 
ture, and either abſolutely eſſential to the Chriſtian Faith, or at3: 
(4) That an- 
tientlyunder 


the general 
Name of Hereſy there have been comprehended three Sorts of Crimes; 1. Apoſtacy, when a Chriſl 


tian did apoſtatize to Paganiſmor to Judaiſm. 2. Witchcraft. 3. Formal Herely, which ſeems to be 
an Apoſtacy from the Eſtabliſhed Religion; for which, and the ſeveral Ways ef determining, puniſh- 
ing, and the Difference between the Civil and Imperial Laws, Popiſh Canons, and the Laws of Ex- 
gland concerning Hereſy, vide a large Account ia Hal. Hiſt. P. C. 383 to 410. 


leaſt of moſt high Importance. 


It ſeems (5) difficult preciſely to determine what Errors ſhall amount to Hawk. P. C. 


Hereſy, and what not; but the Statute 1 Eliz, cap 1. which erected the 3). 4: 


High Commiſſion Court, having reſtrained it to ſuch as are either deter- And 2 bs 
mined by Scripture, or by one of the four firſt General Councils, or by Lord Hall, 
ſome ather Council, by expreſs Words of Scriptute, or by Parliament, chat the 


with Papal 


HERESY, v OFFENCES AGAINST RELIGION, 


with the Aſſent of the Convocation ; theſe Rules are at preſent generally 


— on. thought the beſt Directions concerning this Matter. 


le and ge- : 
— Terms extended Hereſy ſo far, and left ſo much in the Diſcretion of the Ordinary to determine 


it, that there is ſcarce any the ſmalleſt Deviation from them but may be reduced to Hereſy, accord. 
ing to the great Generality and Latitude of their Definitions and Deſcriptions ; from whence he ob- 
ſerves, how miſerable the Servitude of Chriſtians was under the Papal Hierarchy, who uſed fo arhj. 
trary and unlimited a Power to determine what they pleaſed to be Hereſy, and then, omni appella- 


tione poſtpeſita, ſubjecting Mens Lives to their Sentence, Hal. Hiſt. P. C. 383, 389. 
2. By whom it is cognizable, 


Hal. Hiſt. According to the Common and Imperial Law, and generally by other 
P. C. 364. Laws in Kingdoms and States where the Canon Law obtained, the Ec- 
cleſiaſtical Judge was the Judge of Hereſies, and hereby they obtained 

a large Juriſdiction touching them. ; 
; Hence it is, that, by the Common Law with us, the Convocation of the 
Bro. Tit. He- Clergy, or Provincial Synod, might and frequently did proceed to the Sen- 
reſp. Abr. tencing of Hereticks, and, when convicted, left them to the Secular Pow- 


226. er, whereupon the Writ of Heretico comburendo + might iſſue. 


+ This Writ 
is taken away, by Sta. 29 Car. 2. c. 9. 


Alſo it is agreed, that every Biſhop may convi& Perſons of Hereſy 
_—_ Pg within his own Dioceſe, and proceed*by Church Cenſures againſt thoſe who 
3 — ſhall be convicted; but it is ſaid, that no Spiritual Judge, who is not a 
Gil. Codex. Biſhop, hath this Power; and it has been (c) queſtioned, whether a Con- 
401. viction before the Ordinary was a ſufficient Foundation whereon to ground 


Hawk. P. C. the Writ de Heretio comburends, as it is agreed that a Conviction before 
State Trials, the Convocation was, 


Vol. II. 278. : | 
(c) Lord C. J. Hale ſeems to be of Opinion, that if the Dioceſan convict a Man of Hereſy, and ei- 


ther upon his Refuſal to abjure, or upon a Relapſe, decree him to be delivered over to the Secular 
Power; and this being fignified under the Seal of the Ordin:ry into the Chancery, the King might 
thereupon by ſpecial Warrant command a Writ de Heretico cemburends to iſſue, though this were 
a Matter that lay in his Diſcretion to grant, ſuſpend or refuſe, as the Cale may be circumſtanced. 


Hal. Hiſt. P. C. 392. 


27H.8.14.b. But it ſeems agreed, that regularly the Temporal Courts have no Conu- 
ry * zance of Hereſy, either to determine what it is, or to puniſh the Heretic 
„. *3% as ſuch, but only as a Diſturber of the Public Peace; and that therefore, 
Page 36* if a Man be proceeded againſt as an Heretick in the Spiritual Court pro 
ſalute anime, and think himſelf aggrieved, his proper Remedy is to bring 
his Appeal to a higher Eccleſiaſtical Court, and not to move for a Prohibi- 

tion from a "Temporal one. / 
3 loſt. 42. Yet a Temporal Judge may incidentally take Knowledge, whether a 
Rol. Rep. Tenant be heretical or not; as where one was committed by Force of 2 H. 
_ {6 1. 200. 1 . 5: for ſaying, that he was not bound by the Law of God to pay Tithes 
ul. 300. to the Curate ; another for ſaying, that though he was excommunicate be- 
fore Men, yet he was not fo before God; the Tempora! Courts on an 
Habeas Corpus in the firſt Caſe, and an Actiqn of falſe Impriſonment in the 
other, adjudged neither of the Points to be Hereſy within that Statute, for 

the King's Courts will examine all Things which are ordained by Statute. 

5 Co. 8. Alſo in a Quare Impedit, if the Biſhop plead that he refuſed the Clerk for 
And. 191. Hereſy, it ſeems that he muſt ſer forth the particular Point, that it may 
3 2 d appeart o be heretical to the Court wherein the Action is brought, which 
* having Conuzance of the original Cauſe, muſt by Conſequence have a Power 
to all incidental Matters neceſſary for the Determination of it, and without 


knowing the very Point alledged againſt the Clerk, will not be able to give 
Direction: 


HERESY, App OFFENCES acainsr RELIGION. 


Directions concerning it to the Jury, who (if the Party be dead) are to try 
the Truth of the Allepation. 


3- How puniſhed, 


By the Common Law, one convicted of Hereſy, and refuſing to ab-P.N.B. 269. 
jure it, or falling into it again after he had abjured it, might be burnt 3 Inſt. 43. 
by Force of the Writ Heretice comburendo ; which iſſued out of Chan- _— and 
cery upon a Certificate of ſuch Conviction; but he forteited neither Lands a4 — 
nor Goods, becauſe the Procesdings againſt him were only pro ſalute Hawk. P. C. 
anime. 4s 5+ 
But at this Day the ſaid Writ de Heretico cemburendo is aboliſhed by 12 Co. 44. 
29 Car, 2. cap. 9. and all the old Statutes, that gave a Power to arreſt or Hawk. P. C. 
impriſon Perſons for Hereſy, or introduced any Forfeiture on that Account, 5: 
are repealed ; yet, by the Common Law, an obſtinate Heretick, being ex- 
communicate, 1s {til} liable to be impriſoned by Force of the Writ de ex- 
communicate capiendo, till he make Satisfaction to the Church. 

Alſo by the ꝙ & 10 . z. cap. 32. it is enacted. 'I hat if any Perſon, 
having been educated in or having made Profeſſion of the Chriſtian 
Religion within this Realm, ſhall be convicted in any of the Courts of 
« Weſtminſter, or at the Aſſiſes, of denying any of the berſons in the Holy 
« Trinity to be God, or A that there are more Gods than one, 

% or of denying the Truth of the Chriſtian Religion, or the Divine Au- 
e thority of ti Holy Scriptures, he ſhall for the firſt Offence be adjudged 
« uncapable oi any Office, and for the ſecond ſhall be diſabled to fue any 
Action, or to be a Guardian, Executor or Adminiſtrator, or to take by 
any Legacy or Deed of Gift, or to bear any Office Civil or Military, or 
„ Benefice Ecclefiaftical for ever, and ſhall alſo ſuffer Impriſonment for 
„ three Years, without Bail or Mainprize, from the Time of ſuch Con- 


« yiction.” 


Wy | 


* (B) Df Witchcraft, and how puniſhed. «p,,.,, 


Itchcraft, or Sertilegium, was by the ancient Laws of England of 3 Init. 44. 
(a) Eccleſiaſtical Conuzance, and upon Conviction thereof without Cro Eliz. 


Abjuration, or Relapſe after Abjuration, was puniſhable with Death by d. c Spring 
Writ de Heretico comburendo. Hal. Ke 
P, C. 383. 


(a) Alſo it is ſaid, that Offenders of this Kind may be condemned to the Pillory, Sc. upon an In- 
dictment at Common Law. Hawk. P. C. 5. 


Alſo by an Act of Parliament 1 Fac. 1. cap. 12. it was made Felony, 
without Benefit of Clergy, to uſe any Invocation or Conjuration of any evil 
Spirit, or to conſult or covenant with any evil Spirit, or to exerciſe any 
Witchcraft, Inchantment, Charm, or Sorcery, whereby any Perſon ſhall 
be killed, deſtroyed, conſumed or lamed in his Body, c. 

But by the 9 Geo, 2. cap. 5. the abovementioned Statute is repealed ; 
and it is thereby enacted, That no Proſecution, Suit, or Proceeding, 
„ ſhall be commenced or carried on againſt any Perſon or Perſons for 
« Witchcraft, Sorcery, Inchantment or Conjuration, or for charging 
* another with any ſuch Offence in any Court whatſoever in Great 
« Britain.” ; 


But 
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But for the more effectual preventing and puniſhing of any Pre. 
tences to ſuch Arts or Powers as are before mentioned, whereby ignorant 
Perſons are frequently deluded and defrauded, it is enacted by the ſaid 
Statute, 9 Geo. 2. cap. 5. That if any Perſon ſhall pretend to exerciſe or 
uſe any Kind of Witchcraft, Sorcery, Inchantment or Conjuration, or 
« undertake to tell Fortunes, or pretend, from his or her Skill or Know- 
« ledge in any occult or crafty Science, to diſcover where or in what 
„Manner any Goods or Chattels, ſuppoſed to have been ſtolen or loſt, 
% may be found; every Perſon ſo offending, being thereof lawfully con- 
« victed on Indictment or Information in that Part of Great Britain 
&« called England, or on an Indictment or Libel in that Part of Great 
« Britain called Scot/and, ſhall for every ſuch Offence ſuffer Impriſon- 
* ment by the Space of one whole Year, without Bail or Mainprize; 
„and once in every Quarter of the ſaid Year, in ſome Market-Town of 
« the proper County, upon the Market-Day there ſtand openly on the 
« Pillory by the Space of one Hour, and alſo ſhall (if the Court, by 
* which ſuch Judgment ſhall be given, ſhall think fit) be obliged to give 
« Sureties for his or her good Behaviour, in ſuch Sum, and for ſuch 
% Time, as the ſaid Court ſhall judge proper, according to the Circum- 
« ſtances of the Offence ; and in ſuch Caſe ſhall be further impriſoned 


until ſuch Sureties be given.“ | | 


See 17 Geo, 
2. c. 5.1.1, 


— 


(Cc) Df Otkences againſt Religion as puniſhable 
by the Common Law. 


Hauk. P. C. Af Lthough Offences againſt Religion are, ſtrictly ſpeaking, of Eccle- 

0» 7- ſiaſtical Conuſance, yet where a Perſon, in Maintenance of his 
Errors, ſets up Conventicles, or raiſes Factions, which may tend to the 
Diſturbance of the publick Peace, or where the Errors are of ſuch a 
Nature as ſubvert all Religion or Morality, which are the Foundation of 
Government, they are puniſhable by the "Temporal Judges with Fine 

Page 38 “and Impriſonment, and alſo fuch corporal infamous Puniſhment as to the 
Court in Diſcretion ſhall ſeem meet, according to the Heinouſneſs of the 
Crime, ne quid detrimenti Reſpublica capiat. 

Vent. 293. Such as all Blaſphemies againſt God, as denying his Being or Providence, 


| cg 697» and all contumelious Reproaches of Jeſus Chriſt. 


Hawk. P. C. Alſo all prophane Scoffing at the Holy Scriptures, or expoſing any Part 


7. thereof to Contempt or Ridicule. 
Hawk. P. C. Impoſtors in Religion, as falſely pretending to extraordinary Commiſſions 
7 from God, and terrifying or abuſing the People with falſe Denunciations ol 


Judgments, Sc. 
A All open Lewdneſs groſsly ſcandalous, ſuch as was that of thoſe Perſons 
Keb. 629, Who expoſed themſelves naked to the People in a Balcony in Covent- Gar- 
2 Stat. 791. den, with moſt abominable Circumſtances. 
Forteſe. Rep. Seditious Words in Derogation of the Eſtabliſhed Religion are (a) in- 
pt. 95, 98. dictable, as tending to a Breach of the Peace; as theſe, your Religion is 1 
_— Abr. new Religion, and Preaching is but Prattling, and Prayer once a Day is 
Hark. p. c. more edifying. 
7. (a) But 
wt before Juſtices of the Peace. Cro. Jac, 44. 
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(D) Df Offences by Statute againſt Religion. 


And herein, 
1. Of the Offence of Prophaning the Lord's Day. 


Y the 1 Car. 1. cap. 1. it is enacted, That there ſhall be no Aſſem- 
« bly of People out of their own Pariſhes on the Lord's Day for any 
Sport whatſoever, nor any Bull-baiting, or Bear-haiting, Interludes, 


« common Plays, or other unlawful Exerciſes and Paſtimes uſed by any 


« Perſons in their own Pariſhes, on Pain that every Offender ſhall torfeir 


35. 4d. 10 the Uſe of the Poor, Ec. 


By the 29 Car. 2. cap. 7. it is enacted, That all Perſons ſhall every 


% Lord's Day apply themſelves to the Obſervation of the ſame, by exer- 
« ciſing themſelves in Duties of Piety and true Religion publickly and 
« privately, and that no Tradeſman, Artificer, Workman, Labourer, or 


6c 
«c 
60 


other Perſon whatſoever, ſhall do or exerciſe any worldly Labour, Bu- 
ſineſs, or Work of their ordinary Callings, upon the Lord's Day, or 
any Part thereof (Works of Neceſſity and Charity only excepted) ; and 
that every Perſon being of the Age of fourteen Years, or upwards, of- 
fending in the Premiſſes, ſhall for every ſuch Offence forfeit the Sum of 
5 s. and that no Perſon ſhall publickly cry, ſhew forth, or expoſe to Sale 
any Wares, Merchandizes, Fruit, Herbs, Goods or Chattles whatſoever, 
upon the Lord's Day, or any Part thereof, upon pain that every Per- 
ſon ſo offending ſhall forfeit the ſame Goods fo cried, or ſhewed forth, 


or expoſed to Sale f. + Selling 
Meat on 


— no Offence at Common Law; therefore the Indictment muſt be contra Fermam, Cc. 
a. 702. 


4 
«c 
«c 
«c 
40 
«c 
«6 
40 
40 
46 
16 
46 
«i 
«c 
40 
«c 
«c 
«c 
«c 
«c 


And it is further enaQted, par. 2. That no Drover, Horſe-Courſer, 
Waggoner, Butcher, Higgler, their or any of their Servants, ſhall 

come into his or their [nn or Lodging upon the Lord's Day, or any 

Part thereof, upon pain that each and every ſuch Offender ſhall for- 

feit 20s. for every ſuch Offence ; and that no Perſon or Perſons ſhall 

Uſe, Employ, or Travel upon the Lord's Day with any Boat, Wherry, 

Lighter or Barge, except it be upon extraordinary Occaſion, to be 

* allowed by ſome Juſtice of the Peace of the County, or Head Officer, *Page 39 
or ſome Juſtice of the Peace of the City, Borough, or Town Corporate 

where the Fact ſhall be committed; upon pain that every Perſon fo But by 11 & 
offending ſhall forfeit and loſe the Sum of five Shillings for every ſuch 2 W. z. c. 
Offence ; and that if any Perſon offending in any of the Premiſſes ſhall (3: 79ntY 
be thereof convicted before any Juſtice of the Peace of the County, or _—_ 4 
the chief Officer or Officers, or any Juſtice of the Peace of or within any poiated by 
City, Borough, or Town Corporate, where the ſaid Offence ſhall be the Compa- 
committed, upon his or their View, or Confeſſion of the Party, or Proof“) kayo of | 
of any one or more Witneſſes by Oath, (which the ſaid Juſtice, chief, the River 
Officer or Officers, are by this Act authoriſed to adminiſter,) the ſaid Thames.— 
Juſtice or chief Officer or Officers ſhall give Warrant under his or their And by the g 
Hand and Seal to the Conſtable or Churchwardens of the Pariſh or Pa- nn c. 23. 
riſhes, where ſuch Offence ſhall be commitred, to ſeize the ſaid Goods, 29 Heck 
cried, ſhewed forth, or put to Sale as aforeſaid, and to fell the ſame, and * and 

to levy the ſaid other Forfeitures or Penalties by way of Diſtreſs and Sale Chairmen 
of the Goods of every ſuch Offender diftrained, rendering to the ſaid are permit- 
Offenders the Overplus of the Monies raiſed thereby; and in default par — 


Vol. III. E ſuch gills of 
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Mortality on ſuch Diſtreſs, or in caſe of Inſufficiency or Inability of the ſaid Offender 
Sunday.——6 to pay the (aid Forfeitures or Penalties, that then the Party offending to 


[Mackarel ,, 


may be ſold be ſet publickly in the Stocks by the Space of two Hours ; And all and 
on a Sunday, ** ſingular the Forſeitures or Penalties aforeſaid ſhall be employed and 
10 C1 W. i converted to the Uſe of the Poor of the Pariſh where the faid Offences 
3- C. 24. . « ſhall be committed; ſaving only that it ſhall and may be lawful to and 
14) e for any ſuch Juſtice, Mayor, or Head Officer or Officers, out of the 
„ ſaid Foiſeitures or Penalties, to reward any Perſon or Perſons, that 
« ſhall inform of any Offence againſt this Act, according to their Dif. 
' «. cretions, ſo as ſuch Reward exceed not the third Part of the Forfeitutes 
« or Penalties.” | 
„ Provided, That this Act ſhall not extend to the prohibiting of dreſſing 
« of Meat in Families, or dreſſing or ſelling of Meat in Inns, Cook's-Shops, 
or ViQualling-Houſes, for ſuch as otherwiſe cannot be provided, nor tc 
« the Crying or Selling of Milk before Nine of the Clock in the Morning, 
& or after Four of the Clock in the Afternoon, 
„Provided alſo, That no Perſon ſhall be impeached, proſecuted, or 
. ©. moleſted for any Offence before mentioned in this Act, unleſs he or 
« they be proſecuted for the ſame within ten Days after the Offence com- 
& ante.” -:-- | 
Alſo it is enacted by the ſaid Statute, par. 6. That no Perſon upon 
i the Lord's Day ſhall ſerve or execute, or cauſe to be ſerved or executed, 
(a) It hath © (a) any Writ, Proceſs, Warrant, Order, Judgment, or Decree, (ex- 


been held « cept in Caſes of Treaſon, Felony, or Breach of the Peace,) but that the 


that, not- 4% ©.....* . 
heres ape my Service of every ſuch Writ, Proceſs, Warrant, Order, Judgment, or 


this Statute, Decree ſhall be () void to all Intents and Purpoſes whatſoever, and the 
a Perſon ** Perſon or Perſons fo ſerving or executing the ſame ſhall be as liable to 
may be ta- the Suit of the Party grieved, and to anſwer Damages to him for doing 


ken upon a « thereof, as if he or they had done the ſame without any Writ, Proceſs, 
Judge's « W Ord 9 D TRL 

ans for arrant, Order, Judgment, or Decree at all. 

eſcaping out | 

of Priſon on a Sunday. 5s Mod. gg. Parker ver, Sir William Moor. 2 Salk. 626. pl. 7. Ld. Raym. 
37. S. C.—80 a Citation may be ſued out of the Spiritual Court on a Sunday, notwichſtanding this 
Act. Carth. 504. Alen ſen and Brookbank, 5 Mod. 449. S. C. But an Indictment cinnot be taken 
on a Sunday. 2 Keb. 731. Vent. 107. 2 Sand. 290. (6) In Salk. 78. pl. 1. It is ſaid, that the 
Arreſt is void, ſo that the Party may have an Action of falſe Impriſonment for it. - And in 5 Mod. gs. 
it is ſaid, that the Court would not diſcharge the Party on Motion, but directed him to bring an Ac- 
tion of falſe Impriſonment.— And in 6 Mod. gg. it is ſaid by Heli C. J. that if the Court will relieve 
from ſuch an Arreſt, it muſt be by Audita Qucrela; for it being on a Sunday, is a Fact traverſable : 
But the other Judges held, that it could be done on Motion. 2 Ld. Raym. 1028, See 8 Mod. 21. 
12 Mod. 273, 348, 606, 667. Stra. 387. Forteſc. 373. [A Perſon may be arreſted on Sunday, 
on Lord Chancellor's Warrant, on an Order of Commitment fer Contempt; for he is conſidered as in 
Cuſtody from the Time of making the Order, and the Warrant is directed to the Gaoler, and is in 
the Nature of an Eſcape Warrant. Semb. 1 Atkins 85. —A Perſon may ſurrender voluntarily on a + 
Sunday. IThid.——Proceſs on an Indictment and an Attachment for a Contempt, may be ſerved on a 
Sunday, Ibid, —— A Man be taken on an Attachment for Non-performance of an Award, on a 
Sunday, Jbid.——A Writ of Inquiry executed on a Sunday is naught, and Advantage may be taken 
of it on a Writ of Error. Fort, 373.] 


Page 0 * 2. Of the Offence of Swearing. 


By the 13 Car, 2. cap. 9 all Perſons in the King's Pay at Sea for 
profane Oaths, Tc. ſhall be puniſhed by Fine and Impriſonment, as the 
Court Martial ſhall think fit. 

And by Stat, 19 Geo, 2. cap. 21. every Day Labourer, common Soldier, 
Sailor or Seaman convicted of profane Curſing or Swearing, forfeits one 
Shilling, and every other Perſon under the Degree of a Gentleman two 
Shillings, and every Perſon of or above that Degree, five Shillings, and 
for the ſecond Offence double, and for the third or more treble, to the 
Uſe of the Poer, to be levied by Diſtreſs; and in caſe the Party is unable 

4 to 
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to pay to be ſet in the Stocks for the Space of an Hour for every ſingle 
Offence, and for any Number of Offences two Hours. Perſons unable 
to pay to be eommitted to the Houſe of Correction for ſix Days. The 
Juſtice neglecting his Duty in executing the AR forfeits five Pounds. 


3. Of the Offence of Drunkenneſs. 


By the Statutes 4 Fac. I. cap 5. and 21 Fac. 1. cap. 7. all Perſons what - 
ſoever convicted of Drunkenneſs by the View of a Juſtice, Oath of one 
Witneſs, or Party's Conleſſion, thall forfeit five Shillings to the Uſe of 
the Poor, to be levied by Diſtreſs and Sale of Goods; and for want of a 
Diſtreſs, Party to be ſet in the Stocks ſix Hours. 

By the 13 Car. 2. cap. 9. Seamen are to be puniſhed by Fine, c. as the 


Court Martial ſhall think fit. 
4. Of the Offence of Reviling the Sacrament. 


By the 1 E. 6. cap. 1. Reviling the Sacrament is an Offence for which 
the Party ſhall be impriſoned, fined, and ranſomed ; and this Statute, 
which was repealed 1 Mar. cap. 2. is again revived by 1 Els. cap. 1. and 
is now in Force, 


5. Of Offences againſt the Common Prayer. 


By the 2 & 3 E. 6. cap. 1. and 6 E. 6. cap. 1, (which were repealed by 
1 M. Sefſ. 2. cap. 2. and revived by 1 Elig. cap. 2.) the Common Prayer- 
Book was firſt eftabliſhed, under ſevere Penalties; but the ſame Penalties 
being repealed and enlarged by 1 Eliz. cap. 2. and 13 & 14 Car, 2. cap. 4. 
which enacts the Uſe of the ſame Common Prayer, with fome Alterations, 
thoſe Statutes of Ed. 6. ſeem at this Day to be of little Uſe, 

By the 1 Flisz. cap. 2. par. 4, ** If any Parſon, Vicar, or other whatſo- 
« ever Miniſter, that ought to ſay the ſaid Common Prayer, &c. ſhall re- 
o fuſe to uſe it in ſuch Church, &c. or other Place where he ſhould uſe to 
© miniſter the ſame, or, wilfully or obſtinately ſtanding in the ſame, uſe any 
* other Form, or ſpeak any Thing in Derogation of the faid Book, or any 
Thing therein contained, he forfeits for the firſt Offence one Year's Profit 
* of all his Spiritual Promotions, and ſhall ſuffer ſix Months Impriſon- 
* ment, and for the ſecond Offence ſhall be deprived.” 


In the Conſtruction hereof it hath been reſolved, 


That under the Words Parſon, Vicar, or other whatſoever Miniſter Dyer 203. 
that ought or ſhould ſay the ſaid Common Prayer, &c. thoſe Clergymen, pl. 73. 


who have no Cure, are included as much as thoſe who have one, and that 
they are puniſhable for uſing any other Form, Cc. inaſmuch as by their 
Ordination they are obliged to officiate in the Offices of the Church, oc. 
and it is faid that they are ſufficiently ſhewn to be in Holy Orders by the 
Word Clericus in the Indictment. 


page 41 


That this Statute being only in the Affirmative, but alſo expreſly « Co. g, 6. 
ſaving the Juriſdiction of the Eccleſiaſtical Courts, does not reftrain them <2249's 
from proceeding againſt thoſe Offenders in their own Methods as Diſturbers pop. " 
of the Unity and Peace of the Church, and conſequently that ſuch Perſons 2 Rol. Abr. 
may be deprived by the ſaid Court, according to the Eccleſiaſtical Law, 222. 


for the firſt Offence. | 
And it is further enacted by 1 Elix. cap. 2. par. 9. That if any Per- 
* ſon ſhall in Plays, Songs, or other open Words, ſpeak any Thing in 
E 2 Deroga- 


HERESY, Ano OFFENCES AG RELIGION, 
« Derogation, Depraving or Deſpiſing of the ſaid Book, Wc. or by open 


« Fact compel, or otherwiſe procure or maintain any Miniſter to ſay any 
« Common Prayer openly, Sc. in other Form, or ſhall by * the ſaid 
« Means let any Miniſter to ſay the ſaid Common Prayer, c. he ſhall 
. « forfeit one hundred Marks for the firſt Offence, and four hundred for 
(a) Whether“ the ſecond, Cc. (which if he pay not (a) within ſix Weeks after Con- 
if the Party 4 yiction, he ſhall ſuffer ſix Months Iinpriſonment for the firſt Offence, 
die within and twelve for the ſecond) and for the third Offence ſhall forfeit all his 


5 Goods and Chattels, and ſhall ſuffer Impriſonment for Life.“ 


feiture be f COX f : 4 88 
not diſcharged; ſince by the Act of God the Election of paying it, or ſuffering Impriſonment in lier 


of it, is taken away; gare, & vide Dyer 203, 231. | 


6. Of the Offence of teaching School without conforming to the 
Church. 


By the 23 Eliz. cap. 1. par. 6 & 7. it is enacted, That if any Perſon 
« or Perſons, Body Politic or Corporate, ſhull keep or maintain any 
„ Schoolmaſter who ſhall not repair to Church according to the Form of 
the ſaid Statute, or be allowed by the Biſhop or Ordinary of the Dioceſe, 
„(who ſhall not take any Thing for the ſaid Allowance) they ſhall forfeit 
„ for every Month ten Pounds; and ſuch Schoolmaſter preſuming to teach 
„ contrary to the ſaid Act, and being thereof convict, ſhall be diſabled to 
© be Teacher of Youth,. and ſhall ſuffer Impriſonment without Bail or 
« Mainprize for one Year. 

And by the 1 Fac. 1. cap. 4. par. 9. it is enacted, · That no Perſon ſhall 
„keep any School or be a Schoolmaſter out of the Univerſities or Col- 
« leges of this Realm, except it be in ſome publick or free Grammar 
* School, or in ſome ſuch Nobleman's or Noblewoman's, o: Gentleman's 
« or Gentlewoman's Houſe, as are not Recuſants, or where the taine School- 
* maſter ſhall be ſpecially licenſed thereunto by the Archbiſhop, Biſhop 
or Guardian of the Spiritualties of that Dioceſe ; upon pain that as well 
the Schoolmaſter, as alſo the Party that ſhall retain or maintain any ſuch 
«*« Schoolmaſter contrary to the Meaning of the ſaid Statute, ſhall forfeit 
* each of them, for every Day fo wittingly offending, forty Shillings.” 

And note; Theſe Statutes are ſtill in Force as to Perſons not within the 
Benefit of the Toleration Act; but as to ſuch Perſons they ſeem to be im- 
pliedly repealed by that Act, and 12 Ann cap. 7. which obliged School- 
maſters to ſubſcribe the Declaration concernirg the Liturgy, and to have a 
Licence from the Bithop, is repealed by 5 Geo. 1. cap. 4- 


*Page 42 7. Ofthe Offence in not coming to Church : And herein, 
1. What Forfeitures of Money, Lands or Goods ſuch Offenders incur. 


* By the 1 Eliz. cap. 2. it is enacted, That all Perſons inhabiting in 
() An la- * any of the (5) King's Dominions, having no reaſonable Excuſe to be 
difment or ©* abſent, ſhall endeavour to reſort to their Pariſh Church, c. or on Let 
Suit on this thereof to ſome. uſual Place where the Common Prayer, Ec. ſhall be 
Statute need ©* uſed, upon every Sunday and Holiday, and then and there orderly abide 
ec hg * (c) during the Service, on pain of Puniſhment by the (4) Cenſures of 

e Par- 1 
ty was an In- the Church, and Twelvepence for every Offence. 
habitant of | $22 | mth | : By 
the King's | . 
Dominions, or that he had no reaſonable Excuſe to be abſent 3 but the Defendant, if he hath any 
Matter of this Kind ia his Favour, muſt ſhew it kiralelf, a Leon, 4. Godb. 148,—Nor need the 
| Offence 
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By the 23 Elis. cap. 1. par. 5. it is enacted, That every Perſon above 
4e the Age of fixteen Years, who ſhall not repair to ſome Church, Chapel, 
« or uſual Place of Common Prayer, but ſorbear the ſame contrary to the 
« Tenor of the ſaid Statute of 1 Elix. cap. 2. and being thereof lawfully 0 
« (4) convicted, ſhall forfeit to the King, for every (e) Month which he or ( 4) This is 


« ſhe ſhall (f) ſo forbear, (g) twenty Pounds. 8 
the Law im- 
lies, and therefore there muſt be a Judgment on the Conviction to cauſe a Forfeiture. Dyer 160. 
1. 40. 11 Co. 57: b. 59. b. Rol. Rep. 89, 233. 3 Bulſ. 87. Lutw. 162.—A Condemaation by 
3 or Nil dicit is as much within the Statute as a Conviction by Verdict. 11 Co. 58. Rol. Rep. 
89, o. (e) Which is to be underſtoud a Lunar Month, or 28 Days, according to the common 
Rule of Expounding Statutes which ſpeak generally of a Month, Velv. 109. Cro, Eliz. 835. 2 Rol. 
Abr. 521. (f) One fick for Part of the Time ſhall not be excuſed, if it be proved that he was a 
Recufant before and after. Cro. Jac. 3529. (g) This Forfeiture of twenty Pounds diſpenſes not 


with that of Twelve-pence given by 1 Eliz. c. 2. 


By the (5) 28 Elis. cap. 6. and 3 Fac. cap. 4. it is enaQed, That every (That this 
« Offender being convicted of not coming to Church, contrary to the Statute is the 
% Purport of the Statutes above-mentioned, ſhall pay twenty Pounds for N 
« every Month after ſuch Conviction, until he ſhall conform himſelf, and it is — 
„ come to Church; and that if the Offender ſhall have made default of times im- 
% Payment of the twenty Pounds both for every Month contained in the properly 
« Conviction, and alſo for every Month ſubſequent, during which he ſhall 4 
% not conform himſelf to the Church, the King ſhall ſeize, take and enjoy 3 — 
« all his Goods, and two Parts of his Hereditaments, Leaſes and Farms, 2 Mod. 240. 
„ leaving the third Part only of the ſame Hereditaments, Leaſes and Farms And. 294. 
* to and for the Maintenance and Relief of the ſame Offender, his Wife, 3 Keb. 742, 
« Children and Family, notwithſtanding any prior Conveyance thereof Lal Maga 
e made by ſuch Offender, with Power of Revocation, or to the Uſe of y, 210, 
„ himſelf or his Family: Alſo by the faid Statute of 3 Jac. 1. the King 343, 371, 
* may refuſe the Penalty of twenty Pounds a Month, though it be tender- 382, 
« ed according to Law, and thereupon ſeize two Parts of all the Heredi-* — Raym. 
„ taments, Leaſes and Farms which at the Time of ſuch Seizure ſhall be, — 113. 
* orafterwards ſhall come to any ſuch Offender, or to any other to his Uſe, 2 Vern, 511. 
* or in Truſt for him, or at his Diſpoſition, or whereby or in Conſidera- 
* tion whereof he or his Family ſhall be relieved, maintained or kept, 


leaving unto him his chief Manſion-houſe as Part of his third Part.“ 


In the Conſtruction of theſe Statutes it hath been holden, *Page 43 

1. That the King by making his Election given him by 3 Fac. 1. cap. 4. Jones 24. 
to ſeize the Offender's Hereditaments, c. waives the Þ--nefit of the twenty Cen 171. 
Pounds a Month, and the Power of ſeizing the Offender's Goods, 

2. That Bonds, Recognizances, &&c. taken in the Offender's own Name, 12 Co. 1, 2. 
or in the Names of others to his Uſe, come within the Words, all hjs1-con. 98. 
Goods, fc. Rol. Rep 7. 

3. That no Copyhold Lands are within either of the Statutes, by, 
reaſon of the Prejudice that would accrue thereby to the Lord of the Leo Ly 
Manor. CIO: 
4. That though it may be doubtful on the Statute 28 Eliz. cap. 6 Lane 10g. 
whether Lands conveyed in Truft by ſome Friend for the Recuſant may be Cawley 16g» 


—— 1 


— 
* 


Offence be alledged ia the County where the Party was in Truth at the Time, becauſe a mere Non- 
Razance, and properly ſpeaking not committed any where. And, 139. Hob. 251, & vide Leon. 
167, (c) A Miſbehaviour at Church, or Abſence from Morning or Evening Service, is equally 
puniſhable with a total Abſence ; alſo he who is ablent from his own Pariſh Church ſhall be obliged 
to prove where he went to Church. Yide Rol. Rep. 93. Gadbolt 148. Sid. 230. (d) If the 
Spiritual Court ground its Proceedings on this Statnte, and refuſe to allow a reaſonable Excuſe, it ſhail 
be prohibited; but not where it proceeds merely on ;be Canons of the Church, 2 Rol. Rep. 438, 


455+ Bull. 139. Gibf, Cod. 358, a 
ſciſed, 
* 
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12. Co. 1, 4. ſeized, yet it is clear that ſuch Lands may be ſeized by 3 Fac. 1. cap. 4 
; which expreſsly provides, that the King, upon his waving the Forfeiture of 
twenty Pounds a Month, may ſeize two Parts of all the Hereditaments, 
dec. which ſhall come to any ſuch Offenders, or to others to their Uſe or 
in i cvo\t for them. ; ow, 
Lane 39. by : 4 — that the King cannot ſeize Lands of which the Offender is ſeized 
Hard. 466. in Truit for another, although the Statute hath made no expreſs Proviſion 
etui que Truft. a 
— That the — of the Lands ſeized by the King by Force of 28 
Cro. Eliz. ix. cap. 6. for the Non payment of the twenty Pounds a Month, ought 
845. not to be applied to the Satisfaction thereof, but that the Lands ought 
: _ to remain in the King's Hands by way of Pledge, till the whole Forfeiture 
Palm. 41. be paid ſome other Way: But this Conſtruction of the Statute ſeeming 
Jones 24. over ſevere, it was provided by 3 Fac. 1. cap. 4. that the Profits of the ſaid 


Hawk. P. C. Lands ſhould go towards the Satisfaction of the twenty Pounds, 
15. N 


2. In what Manner they are to be proceeded againſt for "thoſe 
Forfeitures. 


As to the Forfeiture of Twelvepence, it is by the 1 Eliz cap. 2. and 
| 1. cap. 4. enacted, That the ſaid Forfeiture of Twelvepence for 
&« the Abſence of a Sunday or Holiday may, on the Confeſſion of the Party, 
« or Oath of one Witneſs, Ic. be levied on the Goods of the Offender, 
« Ec, by the Warrant of a Juſtice of Peace to the Churchwarden of the 
* Pariſh where the Party dwells, and employed to the Uſe of the Poor.“ 
For the Ex. As to the Forfeiture of twenty Pounds for a Month's Abſence by the 
poſition of 23 Elis cap. i. 28 Eliz. cap. 6 and 3 Fac. 1. cap. 4. The fame may 
theſeClauſes be recovered by Indictment, not only in the Court of King's Bench, but 


of theſe Sta- alfy before Juſtices of Oyer, Aſſiſe, Gaol-Delivery, and Quarter Seflions 
tutc*, vide 6 of the Peace : And by the 3 Jac. 1. cap. 4. par. 7. it is enacted, 'T hat | 


Hawk. P.C 


16, 17 upon an Indictment at the Al iſes, Goal-Delivery, or General-Seſſions of 
3 . 


the Peace, Proclamation ſhall be made, that the Offender render himſelf 
to the Sheriff before the next Aſſiſes, Goal-Delivery, or Seſſions; and 
& that if he ſhall not then appear, of Record, upon ſuch Default recorded, 
<« the ſame ſhall be a Conviction in Law, as if a Trial by Verdict on the 


&« Indiftment had been recorded: And by the ſaid Statute every ſuch 


4 Conviction ſhall be certified into the Exchequer. 
By the 35 E/iz, cap. 1. par. io. it is enacted, That all and every the 
„ faid Pains, Dutie:, Forſeitures and Payments ſhall and may be recovered 
„and levied to her Majeſty's Uſe, by Adion of Debt, Bill, Plaint, In- 
formation, or otherwiſe, in any. of the Courts commonly called the 
* King's Bench, Common Pleas or Exchequer, in ſuch Sort and in all 
KReſpects, as by the ordinary Courſe of the Common Laws of this Realm 
| * any other Debt due by any fuch Perſon in any other Caſe ſhould or 
page 44 © * may be recovered or levied, wherein no Effoin, Protection or Wager of 
Law ſhall be admitted or allowed. | 
By the 28 Elis cap. 6. and 3 Jac. 1. cap. 4. Every ſuch Offender, 
* being once convicted, ſhail for every Month after ſuch Conviction, 
* without any other Irditment or Conviction, pay into the Exchequer 


* twice in the Year, wis. in every Eaſter and Michaelmas Term, as much 


* as ſhall then remain unpaid, after the Rate of Twenty Pounds for every 
„Month after a Conviction; and that for a Default herein, the King may 
*« ſeize all the Goods, and two Parts of the Hereditaments of ſuch an 
„ Offender, c.“ 

3. What 
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3. What other Inconveniencies they are ſubjef to, 


By the 1 Jac. 1. cap. 4 par, 8. it is enacted, That no Recuſant con- 
« vict ſhall practiſe either the Common or Civil Law, or Phyſick, or uſe 
the Trade of an Apothecary, or be Judge or Miniſter of any Court, or 
« bear any Office in Camp, Troop, or Company of Soldiers, or in any 
« Ship or Fortreſs, but ſhall be utterly diſabled for the ſame, and forteit 
« for every ſuch Offence 100/.” 

And it is further enacted, par 22. That ſuch Recuſants as ſhall be 
« convicted at the Time of the Death of the Teſtator, or at the Jime of 
granting of any Adminiſtration, ſhall be difabled to be Executors or 
« Adminiſtrators, and that no ſuch Perſons ſhall be Guardians to any 
Child.“ 

And by the 23 Eliz. cap. 1. it is enacted, That every Perſon, ſot- 
« hearing the Church twelve Months, ſhall on Certificate thereof into the 


. King's Bench, by the Ordinary, a Juſtice of Aſſiſe and Gaol-Delivery, 


« or a Juſtice of Peace of the County where ſuch Offender ſhall dwell oi 
« he, be bound with two ſufficient Sureties in the Sum of two hundred 
„ Pounds, at the leaſt, to the good Behaviour, and fo continue bound 
„until ſuch Offender ſhall conform himſelf, &c.” 


4. By what Means they may be diſcharged. 


By the 23 Eliz. cap. 1. par, 10. it is enadted, That every Perſon 
« guilty of the abovementioned Offences, who ſhail, before he be there- 
Jof indicted, or at his Arraignment or Trial before Judgment, ſub- 
* mit and conform himſelf before the Biſhop of the Dioceſe where he ſhall 
be reſident, or before the Juſtices where he ſhall be indicted, arraigned 
* or tried, (having not before made like Submiſſion at any his Trial, being 
indicted for his ficſt like Offence) ſhall, upon his Recognition of ſuch 
« Submiſſion, in open Aſſiſes or Seſſions of the County where ſuch Perſon 
* ſhall be reſident, be diſcharged of all and every the ſaid Offences againſt 
the ſaid Stature, &c. 
And by the 28 Flix. cap. 6. par. 6. that whenſoever any ſuch Offen- 
* der ſhall make Submiſſion, and become conformable according to the 
Form limited by the abovementioned Statute of 23 Eliz. cap. 1.—or 
* ſhall fortune to die, that then no Forfeiture of 20%. for any Month, or 
*« Seizure of the Lands of the fame Offender, from and after ſuch Sub- 
** miſſion and Conformity, or Death, and full SatisfaQtion of all the Ar- 
** rearages of twenty Pounds Monthly, before ſuch Seizure due or payable, 
* ſhall enſue, or be continued againſt ſuch Offender, ſo long as the ſame 
** Perſon ſha!l continue in coming to divine Service, according to the Intent 
* of the ſaid Statute.” | : 
By the 1 J. 1. cap. 4. it is enacted. That Recuſant conforming him- * Page 45 
* ſelf according to the Meaning of the abovementioned Statutes, Cc. 
** ſhall, during ſuch Conformity, be (a) diſcharged of all Penalties which 2 
he might otherwiſe ſuſtain by reaſon of his Recuſancy. — plead 
his Contor- 
mity to a Suit either by the Informer or King, and even after Judgment may have an Audita Ne- 
rela againſt the Informer ; alſo he may plead it after a Judgment tor the King, before Execution 
awarded; but after Execution hath been awarded for the King, or the Profits of his Lands on 4 
Seizure have been actually taken to the King's Uſe, hg hath no other Remedy but by Petition to 
the King. Raym. 391. 2 Jon. 187. Mod, 213. 


it 


Jide Salk. 
£72. 
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If the Heir of a Recuſant be a Conformiſt, he is diſcharged by 1 F. l. 
cap. 4. as to all Penalties happening by reaſon of his Anceſtor's Recuſancy, 


- unleſs two Parts of his Lands were ſeiſed by the King in his Anceſtor's 
Life, in which Caſe they ſhall continue in the King's Hands till the whole. 


Debt be levied. 


5. How a Perſon is puniſhable for ſuffering ſuch Abſence in others, 


By the 1 Jac. 1. cap. 4. Whoever ſhall keep in his Service, Fee or 
« Livery, or willingly maintain, Cc. in his Houſe, any Servant, Sojourner 
« or Stranger, (except a Parent wanting, without Fraud, other Habitation 
* or Maintenance, and except a Ward, c.) who ſhall forbear going to 
„ Church, c. for a Month, ſhall for every ſuch Month forfeit 10/.” 


8. Of Offences againſt the Eftabliſhed Church by Proteſtant Diſſenters. 


By 31 Elis. cap. 1. Obſtinate Nonconformiſts were compellable to 
« abjure the Realm, and were alſo ſubject to other Penalties ; and Diſſen- 
ters were farther reſtrained by 17 Car. 2. cap. 2. and 22 Car, 2. cap. 1. 
* but at this Day, by 1 . Er M. cap. 18. all Perſons diſſenting from the 
„Church (except Papiſts, and thoſe who ſhall in Preaching or Writing 
„ deny the Doctrine of the Trinity) are exempted from all Penal Laws 
« relating to Religion ; except 25 Car. 2. cap. 2. (by which all Officers of 
4 Truſt are bound to receive the Sacrament according to the Uſaye of the 
Church of England, and alſo to take the Oaths of Allegiance and Su- 
* premacy, and the Teſt ; and alſo, except 30 Car. 2. cap. 1. by which 
« the Members of both Houſes of Parliament, and all the King's ſworn 
« Servants, are bound to make a Declaration »gainſt Tranſubſtantiation, 
* and the Invocation of Saints, and the Sacrifice of the Maſs) ; provided 
* ſuch Diſſenters take the Oaths of Allegiance and Supremicy, and make 
the ſaid Declaration againſt 'Ir2n{ubſtamiation, c. and come to ſome 
« Congregation for Religious Worſhip in ſome Place regiſtered, either in 
the Pieps Court, or at Seſſions, the Doors whereoi ſhall neither be 
« locked, barred nor bolted.” 

Aliſo by the Statute 1 W. & M. cap 18. Diſſeming Teachers are 
„ tolerated, if they take the ſaid Oaths, c. at the General or Quarter 
* Seſſions, to be held for the Place where ſuch Perſons live, and ſubicribe 
* the Thirty-nine Articles of the Church of England, except thoſe few 
* ſcrupulous ones concerning Church Government and Infant Baptiſm ; 
* and by 10 Ann. cap. z. they may qualify theniſeives as well during a 
* Proſecution upon any Penal Statute as before, and being qualified in one 
County may officiate in another, upon producing a Certificate, and 
taking the laid Oaths, Fc, if required.“ 


* Page 46 And by the Statute 1 V. & M. cap. 18. Thoſe who ſcruple the 


* taking of any Oath are within the like Indulgence, provided they ſub- 
* ſcribe the aforeſaid Declaration, and alſo a Declaration of Fidelity to 
** the King, and againſt the depoſing Doctrine and Papal Supremacy, and 
*< alſo profeſs their Faith in God the Father, and Jeſus Chriſt his eternal 
Son, the true God, and the Holy Spirit, one God for evermore ; and 
acknowledge the Holy Scriptures of the Old and New Teſtament to be 
given by Divine Inſpiration,” | 


It 
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It has been holden, fince this Statute, a Prohibition lies to the Spiritual 3 Lev. 376. 
Court proceeding againſt Perſons for Incontinency who have been married 
+ Quakers 


ll ticle f. 
in a licenſed GE a making the Declaration are exempted. 7 & 8 W. 3. c. 27. f. 12. 


By the 5 Geo. 1. cap. 4. it is enacted. That if any Magiſtrate ſhall be 
« knowingly preſent at any Public Meeting for Religious Worſhip, other 
« than the Church of England, in the peculiar Habit of, or attended with 
« the Enſigns belonging to, his Office, he ſhall be diſabled to hold ſuch 
« Office, and adjudged incapable to bear any public Office or Employ- 


ment whatſoever.” 


* E RIO T. * Page 47 


(A) Df the Oziginal and Nature of Heriots. 47. 
(B) Of the ſeveral Kinds, and where an Periot 
hall be ſaid to be due. 48. 


And herein, 
1. Where an Heriot ſhall be ſaid to be due by Cuſ- 


tom. 48. : 
2. Where an Heriot ſhall be ſaid to be due by Tenure 
or Reſervation. 50. 


(C) Of the Remedies to be purſued fo2 the Reco- 
very of an Heriot where it is due. 52. 


(A) Of the Oziginal and Nature of periots. 


IE Heriot Duty is thought by our beſt Antiquaties to be far more 
ancient than and to differ from (a) Relief, the Original whereof 


ſeenis to be thus, 88 
Anciently, began in this 
Manner : 


When the Feuds were only for Life, yet if the Tenant had any Son or Relation fit for the Service, 
the Tenant would recommend him to the Lord, and the Lord would generally let him in on better 
Terme than any other; and thus began the Payment of Money on new Admittances,. which, when 
the Feud became inheritable, was turned into a Sum certain, and was called a Relief, being origi- 
nally a charitable Benignity to the Heir, to admit him though he paid not the full Value of the Land. 
See Wright of Tenurcs, 97, &c.—And Fl:ta thus defines a Heriot: Heriattum eft quedam | oe 

| atis 


— 


ER —— 2 —ů ¶ů — —— 


. 


Spel. Glof. Anciently, when the Tenures were Military, and for Life only, the 
287.” Arms and War-Horſe of the "Tenant, upon his Death, went, together 
—_ lib. 2. with the Land, to the Lord, being due to him, as having been purchaſed 
ed 178. out of the Profits of the Land, or as having been originally granted by the 
Lord for publick Defence, and therefore belonged to the Lord, that he 
might beſtow them on the ſucceeding Tenant for the like Service; but 

when the Feud became inheritable, the Reaſon of the Heriot ceaſed, and 

then the Arms and War-Horſe went to the Heir who ſucceeded to the 
Land; yet in ſome Manors the Cuſtom of the Heriot was by particular 
Agreement retained, or the Lord reſerved it as Parcel of his Tenure ; and 

though originally the Heriot was the (5) beſt Horſe, yet in Time it came to 

be the beſt Beaſt ; for the Tenants, to diſappoint their Lords, would often 

* Page 48 ſell their Arms and Horſes, and then of Neceſſity a Law was made that 
(b) That in the Lord might take the beſt Beaſt in lieu of them, and ſo the Heriot came 
the Sex:x to be eſteemed the beſt Beaſt “ ever after; and as it aroſe by Cuſtom, or 
Language Tenure, after the Feud became inheritable ; hence we find, in ſome Manors, 


3 a Cuſtom of paying it in (c) Goods, and in ſome, in Money, 


nifies Ar- | 
mour, Weapons or Proviſion, and was a Tribute of old given to the Lord of a Manor for his better 
Preparation towards War; and therefore at their firſt Inſtitution were paid in Arms, and Habiliments 


of War, Forteſc. in the Preface to Abſolute and limited Monarchy, 57. (e)] Vide Kitchen 133. 


Spel. 2879, It appears, not only from Spelman's Conjectures, but likewiſe from the 
d) In Lam- (d) Laws themſelves by King Canutus, that the Danes were the firſt Inven- 


ert wehave ters of Heriots, and that is was a Political Inſtitution of theirs, whereby 


_ ant the Daniſh Tenants were to hold by Military Service, and their Arms and 


Laws, and Horſes, at their Deaths, to revert to the Public ; and by that Means put- 
among ting the whole Strength and Defence of the Kingdom into their Hands, 


N —4 committing only the Aﬀairs of Agriculture, and the Improvement of the 
which fol- 
lows: Si e 2 1 
quis Incuria Immunities, in their Tenures, than the Daniſh Tenants did. 

u Merte 

repentina fuerit inteflat" mortuus, Dominus tames nullam rerum ſuarum partem (preterguam que de 
jure debetur Herrietti nomine) fibi aſſumito, verum ea judicis ſuo Uxori, Liberis & Cognatione Proxi- 
mis juſle pro ſus cuigue Jure diſiribuits, Lamb. Sax. Laws, 119.—And in Co, Lit. 185, b. the 
iame Law cited, | | 


(B) Ok the ſeveral Kinds, and where an Heriot 
hall be ſaid to be due: And herein, 


1. Where an Heriot ſhall be faid to be due by Cuſtom, 


Dyer 199. b. N Sto the ſeveral Kinds of Heriots, ſome are due by Cuſtom, ſome by 


Bro. Tit. Tenure, and ſome by Reſervation on Deeds executed within Time 
Heriet 2, 3. +4 


Ratio ubi tenens liber, vel Servus in merte ſua Dominum ſuum reſpicit-de meliori averio ſuo vel de 
Secundo meliori, guæ quidem prefiatic magis fit de gratia quam de jure, & nullam habet comparationem 
ad relevium, eo quod hered. non centingit quia fattum eft 1 Fleta, lib. 4- c. 18. My Lord 
Coke ſays, that Heriots are very antient, and that they were preferred to Mortuaries, the Lord being 
intitled to the beſt Beaſt, and the ſecond was due as a Mortuary. Co. Lit. 188. b. Þ 7 Heriot 
comes from the Saxon Heregeat, which ſignifies Bellicus Apparatus, Armour, Weapons, or Proviſi- 
ons for War, from the Saxon Word, Here, which ſigniſies an Army, and geat, or geot, fuſus, effuſus 
quaſi fuerit quid in exertitum erogatum, and was a Tribute of old, given to the Lord of a Manor, for 
his better Preparations towards War,—So that it ſeems a Heriot was the beſt Arms. Pref. to Fer- 
reſcue*s Reports 21, In Proceſs of Time, it came to be paid in Goods, Beaſts, Money, [6;d,—-A 
Relief differs from an Heriet. Relief not mentioned among the Saxons, 1bid, N 


Nation to the Engliſh, though thereby they enjoyed greater Freedom and 
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of Memory; thoſe due by Cuſtom are the moſt frequent, and aroſe by the 


Contract or Agreement of the Lord and Tenant, in Conſideration of ſome 


Advantage accruing to the Tenant, and for which an Heriot, as 
> beſt Piece of Houſhold Furniture, &c. became due and 


4 belonged to the Lord, either on the Death or (c) Alienation of the Te- 


and which the Lord may ſeize, either within the Manor or without, ( Thien 


at his Election. Heriot may 
be as well 


due by Cuſtom upon an Alienation of the Tenant, as by his Death, 8 Co. 106. a. Palm. 342. 


But, though a Cuſtom that the Lord ſhall have the beſt Beaſt, Tc. of Dyer 199. b. 


his Tenant who dies, is good, yet a Cuſtom or Preſcription to have 3 . 


Heriot of every Stranger dying within ſuch a Manor, is void ; becauſe it Rol. Abr. 
cannot have a reaſonable Commencement between the Lord and a Stranger, 561. 


"4 though it may between him and his Tenants. 


So a Cuſtom or Preſcription to have a Heriot, viz. the beſt Beaſt of his 


8 Tenant, and if it be eſloigned before the Lord (4) ſeiſes it, that then he Moor 16. pl. 


may take the Beaſt of any other Perſon Levant and Couchant upon ches. adjudg- 


Land, is unreaſonable and void. N. Bendl. 


| 112. pl. 147. 
adjudged. 4 Mod. 321. cited. Dyer 199. b. 2 Stra. 1145, 1224. (d) But the Cattle of a 
Stranger may be diltrained, though not teiſed, N. Bendl. 302. pl. 294. Dall. 61. Owen 146. 


March 165. C vide infra. Letter (C) 52. 


If the Cuſtom be, that the Lord ought to have the beſt Beaſt as an He-7 H.6. 26. b. 
riot of him that dies his Tenant, and the Parſon of the Pariſh the ſecond — Tit. 
beſt Beaſt as a Mortuary; if the Tenant holds two ſeveral 'T'enements of Bre Ca. 
the Lord, ſubje& to the Cuſtom, within the Pariſh, the Lord ſhall have tom, 42. 
the two beſt Beaſts, within the Intent of the Cuſtom, and the Parſon the Rol. Abr. 
third. 667. S. C. 

A Copyholder for Life, where the Cuſtom is, that if the Tenant died“ Page 49 
ſeiſed, a Heriot ſhould be paid, dies diſſeiſed or ouſted, the Lord having March 23. 
firſt granted the Seignory to A. for 99 Years, if the Tenant ſhould ſo long Nerrice and 
live, Remainder to B. for 4000 Years ; and herein two Queſtions were Vrrice. 
made: 1/t, Whether the Heriot ſhould be paid, becauſe the Copyholder? 8 bt 
did not die ſeiſed: And as to this, the Court held clearly, that a Heriat! © © 
was due and payable ; for notwithſtanding the Ouſter and Diſſeiſin, he ſtill 
continued legal Tenant, and ſuch Diſſeiſin might have been by Combinati- 
on to defeat the Lord of his Heriot. The ſecond Queſtion was (e), toe) That an 
whom the Heriot ſhould be paid: And as to this, the Court held clearly, Heriot ſhall 
that the Remainder Man for 4000 Years could have no Right to it, becauſe E 2 che 
the Copy holder was never his Tenant ; and as to the Grantee for 99 Years, Ws 2 r. 
Barkley Juftice was of Opinion, that it belonged to him; but hereof Jenes and 3 
Juſtice (they two only being in Court) doubted, becauſe that eo Inſlante incident 
the Tenant died, eodem Inſtante the Eſtate of the Grantee for 99 Years tbereto, 2 
was determined. 6 | | Lu; 1367. 

It by the Cuſtom of a Copyhold Manor the Lord may grant a Copyhold 
to three Perſons, to hold to them ſucceſſive ſicut nominantur in Charta, & 6 Mod. 6 
non alibi, for their Lives, and that on the Death of every Tenant the Lord &., A 
ſhould have his beſt Beaſt for an Heriot, and a Grant is made to J. S. and Satk 188. pl. 
his Aſſigns, to hold to him for his own Life and the Lives of two others; ). 8. 2 
this at leaſt is a good Grant for the Life of J. S. though not ſtrictly pur- — Sos 


Penhallw. 


ſuant to the Cuſtom, and the Lord on his Death ſhall have an Heriot ; but 14. Raym. 


994. 
Sce Ld. Raym. 132. 12 Mod. 37. Will. Rep. 781. pl. 227. 


he 


on the Death 


ö 0 
he cannot have an Heriot on the Death of the Ceſtui que Vies (b) becauſe 


(3)So where they were never his Tenants, 
a Bill was 


exhibited in Chancery to diſcover the beſt Beaſt of Ceftui que Truſt of a College Leaſe, and the De. 
fendant demurred thereto, becauſe the beſt Beaſt of Ceſlui que Truſt could not be taken for a Heriot, 
alſo it appeared by the Plaintiff's own ſhewing, that the Tenants who had the Eſtate in Law in them 


were (till living; and the Demurrer was allowed, Vern. 441. 


Salk. 189. If a Copyholder for Life, on whoſe Death the Lord is intitled to a 
Heriot, becomes a Bankrupt, and the Copyhold is aſſigned to the Cre- 
ditors, this "I ranſmutation of the Tenant by Act of Parliament ſhall not 
work a Prejudice to the Lord ; but the Lord ſhall, on the Death of the 

(e) But not (c) Copyholder, have an Heriot. 


of the Aſſignee, 2 Ld, Raym. 1004, 


8 Co. 106. If an Heriot be due by Cuſtom of the Manor, viz. that upon the Death 
2 Browal. of every Tenant of the Manor the Lord ſhall have an Heriot, if the Lord 
_ purchaſes Parcel of the Tenancy it ſhall not extinguiſh the Cuſtom, be- 
cauſe the Loid has only purchaſed Part, and the Jenant, on Account of 
the Reſidue, is till within the Lord's Homage, and Tenant of his Ma- 
nor ; and conſequently upon his Death, as upon the Death of every other 
Tenant of the Manor, the Lord is intitled to the Heriot. 
2 co. 104, But if the Heriot were due by Tenure or Heriot. Service, and the Lord 
6Co.1. had purchaſed Parcel of the Tenancy, the whole Heriot-Service had been 
Moor 203. extinct; for being intire, it cannot, from the Nature of the Thing, be ap- 
3 Lit. 149. portioned, and the Tenant ſhall be diſcharged from the Payment of it: For 
the whole Tenancy being equally chargeable with the Payment of ſuch Ser- 
vice, the Lord by his own Act ſhall not diſcharge Part, and throw the 
whole Burden upon the Reſidue, for his own private Benefit and Ad- 
vantage. 
If . be Lord and Tenant by Fealty and Heriot- Service, and the 
Tenant aliens Part of the Tenancy, the Alienee ſhould hold by a diſtinct 
Herjot-Service ; for in this Caſe the Services thall be (4) multiplied ; and 
* Page 50* if after ſuch Alienation the Lord purchaſes the Reſidue of the Tenancy, 
only the Heriot-Service due from the firſt Tenant ſhall be extinguiſhed ; 
becauſe by the Alienation each held his Proportion by a ſeparate and diſtin&t 
Tenure ; and therefore if the Lord purchaſes one Tenancy, that can no 
8 Co. 104. way affed the Services of his other Tenant ; but if the Lord, before the 
J. Talbet's Tenancy had been ſeparated and held by two diſtint Tenures, had pur- 
3 chaſed Part of it, the whole Heriot-Service had been extinQ, for the Rea» 
5 45. ſons above-mentioned, 
(d) That if 
the Tenure be by Homage, Fealty and a Horſe, Hawk or Spur, if the Tenant aliens Part, the 
Services ſhall multiply, and both Feeffer and Feoffee ſhall piy each of them a Horie and a Spur to 
the Lord; but if the Tenure had been by any corporal Service, as to be Butler to the Lord, Steward 
or Bailiff of his Manor, or to cover or repair hi- Houle, or to reap or threſh his Corn; in all theſe 


Caſes upon Alienation of Part, ſuch perſonal Services ſhall not multiply, Co. Lit. 149. 6 Co. 1. 
Bruerton's Caſe, Plow. 240. b. 


Palm. 342. If by the Cuſtom of a Manor every Copyholder, upon his Altenation 
_ ver. and Surrender, is to pay a Heriot to the Lord, and a Copyholder ſurrendets 
: Part of his Copyhold to one, and Part to another, and retains Part in his 
own Hands, the Heriots in this Caſe ſhall be multiplied ; and as to the firſt 
Alienation, the Heriot ſhall be paid by the Copyhoider who aliened, be- 
cauſe he tl! continued Tenant to the Lord, and fo upon the Alienation of 
every other Tenant teties guoties ; tor otherwiſe it might be in the Power 

ef the Copy holder intirely to defeat the Lord of his Heriot. 1 
6 


EM: ( 


The Dean and Chapter of Morceſter were ſeiſed of the Manor of H. f Co. 37. 
in Fee in Right of their Church, of which Manor one G. was Copyholder Cro. Jac. 76, 
for Life under the antient Rent of 8s. and 8d. payable at the four Quar. { 8 1 
ter-Days of the Year, and heriotable at the Death of the Tenant, and Dean and 
the Copyholds of that Manor were grantable by Cuſtom for three Lives ; Chapter of 
the Dean and Chapter by Indenture under their common Seal demiſe the 25 ee 
ſaid Lands to G. and his Aſſigns, for the Lives of A. B. and C. and the K 44 
Survivor of them, rendering 8s and 8d. half-yearly, and without Reſec-g Mod. 64. 
vation of any Heriot ; and after this Leaſe made the Dean dies, and hiss. C, cited. 
Succeſſor and the Chapter enter to avoid this Leaſe, upon the 13 Elis. 
cap. 10, (among other Reaſons) becauſe the antient Rent was not reſerved, 
by reaſon of the Loſs of the Heriot : But the Leaſe was adjudged good, 
and that it ſhould bind the Succeſſor. For the 13 Eliz. cap. 10. does not 
avoid any Leaſe, if the accuſtomed Rent or more be reſerved ; and here the 
accuſtomed Rent is reſerved, and the Omiſſion or Loſs of the Heriot is 
not material, becauſe that was not a Thing annual or depending upon the 
Rent, but perfectly caſual and accidental. 


2. Where an Heriot ſhall be ſaid to be due by Tenure or 
| Reſer vation. 


It has been already obſerved, that when the Feud became inheritable the Ptow. 96. 
Heriot was ſtill continued by Cuſtom, or the Lord reſerved it as Parcel Bro. Tit. 
of his Tenure, and then he might either ſeize or diſtrain for the ſame as 77%, 2. 
he might do for any other Feudal Service. 

If a Feme Tenant by Fealty, certain Rent, and Heriot-Service dies, 
leaving a Huſband Tenant by the Curteſy, the Heriot becomes due by Keilw. 84. 
the Death of the (a) Wife, though the Lord need not dittrain for it till 5 b 
after the Death of the Huſband ; but if he diſtrains for it after the Death 610957, 
of the Huſband ; it is not ſufficient for him to alledge Seiſin of the Services it does not 
by the Hands of the Tenant by the Curteſy ; for ſuch Seiſin can no more become due 
bind the Heir, than the Seiſin of any other Tenant for Life, who has no ane — 
Body's Eſtate but his own. — 56; 

| Wife can 
have no Property. 4 Leon. 239.—f See Com. D. 2 V. 408. 


A Man made a Leaſe for 99 Years, if A. B. and C. ſhould ſo long live, Mod. 216. 
rendering an Heriot after the Death of each of them ſucceſſively as they 2 Med. 93- 
were all three named in the Deed ; the laſt named died firſt; and if ande — 
Heriot ſhould be paid, was the Queſtion. It was objected, that the Reſer---. 
vation being upon the Death of the three ſucceſſively, the Leffor was con- 
tented to trult to that Contingency : But as to this Point the Court gave no 
Opinion; but Judgment was given againſt the Ayowant for other Faults“ Page 61 
in the Pleadings f. | | t See Com. 

| Dig. 2 V. 
EY | 405, 408. 
In Covenant the Plaintiff ſets forth a Leaſe made to the Defendant for 2 Sand. 164. 


Years, if J. and F. ſhould fo long live, which Leaſe was to commence Vent. 9. 91. 
after the End, Forfeiture, Surrender, or other Determination of another Ev. 294. 
Leaſe for 99 Years, if A. and B. did ſo long live, & poſt Principium inde K Rog 
reddendo & ſolvendo 10l. Rent per Ann. and alſo one Capon every Chriſt- S. C. N 
mas, ac etiam reddende & ſolvend» to the Lord the chief Rent, and alſo tween La- 
rendering and paying at the Death of J. or S. or either of them, zl. in the % and 
Name of an Heriot, and alſo doing ſeveral Days Work with his Team“ 4. 

| at 


_—— l 9—„ͤ—. x — — — — — 
= 
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at ſuch Days in the Year as was therein appointed ; he faith that F. is dead, 
and that S. is living, and that the Defendant according to his Covenants 
hath not paid the 3/. Cc. and upon Demurrer, the Queſtion was, whether 
the 3/. was payable before the Leaſe took Effet. Keling C. J. was of 
Opinion, ½. That a Reſervation being in lieu of the Profits, the other 
Reſetvations (though there had been no ſuch Thing expreſſed as p Prin- 
cipium inde) muſt not have begun till the Leaſe had come into Poſſeſ- 
ſion. 2dly, That this 1 is a Sum in groſs, and could not have been 
diſtrained for, being only an Agreement of the Parties that a Sum of 
Money ſhould be paid at the Death of FJ. and S. or either of them, like an 
Agreement to pay a Fine; and being ſuch an Agreement ſhall be paid, 
though the Leaſe never take Effect; neither is it material what other Re- 
ſervations it comes ia Company with, for no Body ſhall make an Interpre- 
tation of the expreſs Words of the Party. But the other three Judges were 
of Opinion that the 3/. in the Name of an Heriot was not to be paid 
upon any Death that fell out before the Leaſe came into Poſſeſſion ; for 
though it be appointed to be paid after the Death of J and S. or either of 
them, yet that muſt be underſtood ſecundum Subjeftam mater iam, wiz. if 
their Death happen within the Term ; for till the former Leaſe expire, this 
is a future Intereſt, and then the Leſſor hath no Reverſion, and the Leſſee 
has no Term; and how then can a Heriot be payable? for a Heriot by 
Reſervation is in the Nature of a Rent, and may be diſtrained for as well 
{a) For this as any other. 2dly, (a) Covenants mult be expounded according to the 
vide Hob. Intentions of the Parties, which are to be collected from the Nature of the 
275. Grant on which they depend, and of other Covenants which come in Com- 
_ 37.1 pany with them; and therefore the Reſervation of 3/. in the Name of an 
- 3 ak Heriot being upon Account of the Term, and the Term not being yet come 
10 Co. 107. in efſe, and allo being joined with other Reſervations, none of which were 
to begin till 22% Principium of the Term, this muſt have the ſame Con- 

ſtruction too, and mult not commence before the Term. 
If to an Avowry for Heriot Cuſtom or Service, the Party pleads in Bar, 
Hob. 176. that the 'l enant at the Time of his Death nulla habet Animalia; this, as 
Hutt. 4. 5. to its being a good Plea, is leit a Quære by Hobart and Hutton; though 
Shaw and the latter Book ſeems to hold it a good Plea, and that it will bar the Lord, 
Taylor. eſpecially (6) if there was no fraudulent Diſpoſition to defeat the Lord of 


— *7raahrn rd nis Heriot ; in which Cale he has his Remedy by Force of the Statute (c) 


his Heriot, 13 Elis. cap. 5. ſed. 3. 

tho? the | 

Tenant deviſes away all his Goods. Co. Lit. 158. b. (e) An Action brought on this Statute by 
the Lord againſt a Perſon being Party to a fraudulent Diſpoſition, in order to defeat a Lord of his 


Heriot. 2 Leon. 8. g 


„page 32 (C) Df the Bemedies to be purſued foz the 
Recovery of an Periot when it is due. 


Bro. Tit. He- IT ſeems to have been always agreed, that for an Heriot-Cuflom the 

riet, 2, 3. Lord might ſeize the beſt Beaſt of the Tenant, or whatever elſe was 

Keilw. 82. que as an Heriot, wherever he could find it. | 

D-#or and But according to ſome antient Opinions, the Lord could only diſtrain, 

Student, Dia- but not ſeize for an Heriot-Serwice ; becauſe, ſay they, it lies in Render, 

— T and not Prender; alſo the Form of Pleading is, that he was ſeiſed thereof 
— by the Hands of his Tenant, which would be abſurd, if the Lord had 


pl. 47+ . . , . . . 
Keilw, 82. fuch a Property therein that he might ſeize it as his own. 


Bot 


fa 
1 
2 


e r 
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But it hath been ſolemnly adjudged, that for a Heriot-Serwice, or for a Plow,g6. ad- 
Heriat reſerved by way of Tenure, the Lord may either ſeize or diſtrain ; judged. 
for when the Tenant agrees that the Lord ſhall on his Death have his beſt — Eli. 
Beaſt, c. the Lord hath his Election which Beaſt he will take, and by 8 3 
ſeizing thereof reduces that to his Poſſeſſion, wherein he had a Property at Smith S. P. 
the Death of the Tenant, without the concurring Act of any other Perſon ; adjudged in 
and it is not like the Caſe where the Leſſor reſerves 20 5. or a Robe, for B. K. on a 


there the Leſſee hath his Election which he will pay, and being to do the _ Er- 
firſt Act, the Lord cannot ſeize, but muſt diſtrain. | 8 
the contra 


in C. B. Moor $40. S. C. adjudged accordingly in B. R. on a Conference with the Judges of the Court 
of C. B. And. 298. S. C. as adjudged in C. B. 


Alſo though the Lord may either ſeize or diſtrain for an Heriot- Service, Cro. Car. so. 
et he can only ſeize the (a) proper Beaſt of the Tenant; but he may (a) This 


(6) diſtrain any Man's Beaſts which are upon the Land, and retain them _ 13 
until the Heriot be paid. 9 
nant. 


3 Mod. 231. Ld, Raym- 169, 308. (5) For this vide Dalſ. 61. Owen. 146. March 16s. 
N. Bendl. 302. pl. 294. Lit, Rep. 35. 


So it hath been ruled, that for a Heriot-Cuſtom or Service the Lord Salk. 366 


may ſeize as well in the Manor as out; (c) but if he diſtrains, it muſt be eli and 
in the Manor. Bennet, per 

| Cur, 

Show. 81. S. P. 3 Mod. 231. S. P. arguends, Cro, Car. 260. Jones 300. Ld. Raym. 169, 308. 
(c) For a Heriot-Cuſtom the Lord may ſeize in the Highway, for that is no Diſtreſs, but a Seizure; 
but he cannot diſtrain for a Heriot- Service there. 2 Inſt. 132. 


But it is faid, that this Liberty muſt be underſtood to be annexed to Show. Bo. 
antient Tenures, on which the Lords had many Privileges, and not to be; Mod. 231. 
extended to thoſe which are created within Time of Memory, upon par- (4) 2 Lutw. 


ticular Reſervations; and therefore (4) where a Leaſe was made of Land 1366. Herne 
for 99 Years, if 4. and B. ſhould fo long live, reſerving a yearly Rent and pre ag 4 


an Heriot, or 40 5. in lieu thereof, after the Death of either of them, pro- 8. C. 4. 
vided that no Heriot ſhall be paid after the Death of A. living B. and A. and journed into 
B. being both dead, and conſequently the Leaſe (e) determined; the Court the Exche- 


was divided in Opinion, whether the Leſſor could (/ diſtrain for the He- J. 1. 


r10t or not. 3 

(e) That 
after the Determination of the Leaſe the Leſſor cannot diſtrain. Co. Lit. 47. 6 Co. 64, But for 
this vide Title Rents, and the Statute of the 8 Ann. c. 14. f. 6. % But may have an Action of 
Covenant. Sand. 165. 


If the Tenure be by Rent and Heriot- Service, viz. to have the beſt 
Beaſt after the Death of the Tenant, and the Lord diftrains for the He- 
riot, he need not in his Avowry ſhew which was the belt Beaſt which he“ Page 53 
was intitled to, nor of what Value it was; for the Tenant might have 
eſloigned the Cattle, and thereby it might be impoſſible for the Lord to 
know which was the beſt Beaſt ; and the Tenant at his Peril is to render 6,, Car. 


the beſt Beaſt or ſufficient Recompence. 260, 
| Mayer and 
Branded adjudged, and two Precedents cited to the ſame Purpoſe. Jones 300. S. C. adjudged, 
and the ſame Precedents taken Notice of ; but there ſaid, that there were divers Precedents in which 
the beſt Beaſt is preciſely avowed, and this by the Reporter is ſaid to be the beſt Way, when it can 
be known, though the other is ſufficient ;=—But in Hob. 176. Shawv and Taylor, for this Incertainty 
er. Avowry Judgment was given againſt the Lord, Hutt. 4. S. C. and S. P. adjudged as is 
evart. 


If 


H E R 5 T. 


Cro. Car. If in Replevin the Defendant avows for an Heriot upon a Leaſe made hy 
33, 3 Indenture to A. his Executors and Aſſigns, for 99 Years, if the ſaid 4. B. 
— But and C. or any of them, ſhould ſo long live, rendering Rent, and rendering 
wide this and paying after the Death of the ſaid 4. his Executers and A ig ns, his or 
Ciſe as re- their beſt Beaſt for an Heriot, or 50 5. at the Election of the Leſſor, his 
— in Heirs or Aſſigns, and A. aſſigns to J. S. and dies, on whom the Leſſor dif. 
— 2 121 trains; and upon Oyer of the Indenture it appears, that the Clauſe for the 
Abr. 461. Heriot was rendering and paying to the Leſſor, bis Heirs and Aſſigns, after 
the Death of the ſaid A. B. and C. and every of them, his or their beſt Beaſt in 
the Name of an Heriot, or 50s. Cc. This Variance is fatal; for tho'the 
Leſſor be intitled to an Heriot on the Death of A. B. or C. yet ought he to 
have ſet it forth according to the Indenture, and not to have avowed for an 
Heriot after the Death of A, his Executors and Aſſigns, when there are no 
Words which make an Heriot payable on the Death of the Executors or 
Aſſigns. 
Sr 207; 15 an Heriot be due by Cuſtom from every Tenant dying ſeiſed, the Lord 
| need not alledge what Eſtate the Tenant died ſeiſed of. 
' Cro, Eliz, But where a Perſon would intitle himſelf as Deviſee of a Reverſion after 
830. a Leaſe on which an Heriot is reſerved, he ought to ſhew of what Eſtate 
Dyer 229. the Deviſor was ſeiſed at the Time of making his Will, and (a) that he 


13 died ſeiſed of ſuch Eſtate; for if diſſeiſed before his Death, the Will could 
oy 158ry 93. not operate, 


See Eq. Cal. 
Abr. 46. Wil. Rep. $16. 3 Wil. Rep. 20. pl. 6, 61, 145. pl. 34, 25%. pl. 61, Vern. 168, 


283. Ch. Pre. 156. 8 Mod. 72, 123, 221. 9 Mod. 32, 12%, 157, 15g, 171. 10 Mod. 45+ 12 
Mod. 23, $49. Caf. Temp, Talb, 44, 268. 2 Stra. 763. 2 Ld. Raym. 1477. 2 Stra. 1221, 


Swinb. 390. 


HIGH W AY Ss. 


(A) Df the ſeveral Kinds, and what ſhall be ſaid a 

Peg wu a 

(B) To whom the Highway and Soil belong. 54. 

(C) ho hath a Right ro a Map, and how he 
mult claim it. 55. 

(D) Whether a Highwap map be changed. 56. 

. Stopping a Highway, and other Nufances 

erein. 57. : 

F) TUho are obliged to repair a Tap by the Com- 
mon Law; and herein where a Perſon ſhall be 
liable by reaſon of Jnclofure, Tenure, oz Pꝛe⸗ 
lcription. 57. N 

(G) Df the Pzoviſton for Repairing the Highways 
by ſeveral Acts of Parliament. 59. 

(H) How 
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HIGHWAY S. 


) How the Parties obliged to repair are to be 
pzoceeded againſt, and what Defence they may 


make. 60. 


LC 


(A) Of the ſeveral Kinds, and what ſhall be ſaid*Page 54 
a Highway. 


T ſeems that (a) antiently there were but four Highways in England, 
1 which were free and common to all the King's Subjects, and through u 
which they might paſs without any Toll, unleſs there was a parti- — 
cular Conſideration for it; all others, Which we have at this Day, areof Tenure, 
ſuppoſed to have been made through private Perſons Grounds, on a Writ Cc. the Tri- 
of Ad quod Damnum, Ic. which being an Injury to the Owner of e 


Soil, it is (6) faid that they may preſcribe for Toll without any ſpecial, "op #4 cpm 


Conſideration. — pr 
Conttibuti- 


ons againſt Invaſiogs, to the Highways, and to Bridges. (6) Mod. 231. 2 Mod. 143. Ld. Raym. 38g. 


There are ſays my Lord Coke, at this Day three Kinds of Ways: Co. Lit. 56.4. 
1. A Footway, called in Latin /ter. 2. A Pack and Primeway, which is 
both a Horſe and a Footway, called in Latin Afus. 3. A Cartway, called 
in Latin Via or Aditus, which contains the other two, as well as a Cart- 
way, and is called Via Regia, if it be common to all Men; and Communts 
Strata, if it belong only to ſome Town or private Perſon. 

But e theſe Diſtinctions, it ſeems that any of the ſaid Palm. 389. 
Ways which is common to all the King's Subjects, whether it directly led Cro.Eliz. 63, 
to a Market-Town, or only from Town to Town, may properly be called — 

a Highway, and that any ſuch Cartway may be called the King's Highway: 20g 3 
and that a River common to all Men may alſo be called a Highway; and Keb. 28. 
that Nufances in any of the ſaid Ways are puniſhable by Indictment; for Co. Lit. 56. 
otherwiſe they would not be puniſhed at all: For they are not actionable 5 Mod. 255. 
unleſs they cauſe a ſpecial Damage to ſome particular Perſon; becauſe * * K. E 
ſuch Action would lie, a Multiplicity of Suits would enſue. But it ſeems, Ld. Raym. 
that a Way to a Pariſh-Church, or to the common Fields of a Town, ot to 1154. 

a Village, which terminates there, may be called a Private Way, becauſe itSalk.359. pl. 
belongs not to all the * but only to the particulat Inhabitants* 

of ſuch Pariſh, Houſe” or Village, each of which, as it ſeems, may have 
an Aion for Nulance therein. On | 

Tf Paffengers have uſed Time out of Mind, when the Roads are bad, Rol. Abr. 
to go by Outlets on the Land adjoining to a Highway in an open Field, 396. 
ſuch Outlets are Parcel of the Highway; and therefore if they be ſown Cro. Car. 
with Corn, and the Track foundrous, the King's Subjects may go upong C. 


the Corn. 


(B) To whom the Highway and Soil belong. 


18 every Highway is ſaid to be the King's, yet this muſt be 2 E. 4. 9. 
underſtood fo, as that in every Highway the King and his Subjects Rol. Abr. 
may paſs and repals at their Pleaſure, 3592. 


Vol. III. F But 


RG | WA: .Y-:8; 
But the Freehold, and all the Profits as Trees, tc. belong to the (3) 


Rol. Abr. Jord of the Soil, or to the Owner of the Lands on both Sides the Way, 


392- 

(5) That if 
Trees grow upon the Highway, he to whom the Seignory of the Leet of the ſame Place doth belong 
ſhall.have the Trees. Rol. Abr. 392. 


8E.4.9- Alſo the Lord or Owner of the Soil ſhall have an Action of Treſpaſs for 
Rol. Abr. digging the Ground. 


| + hs * But the Lord of a Rape, within which there ate ten Hundreds, may 
Rol 8585 preſcribe 10 have all the Trees growing within any Highway within this 

292, Rape, though the Manor or Soil adjoining belongs to another: For Uſage 

Brown], 42. to take the 1rees is a good Badge of Ownerſhip. 

Keilw. 141. 


(C) TUho Hath a Bight to a Map, and how he 
mutt claim it. 


Vent. 274. Man may have a Way either by Preſcription, by Grant, by Reſer- 
1 Keb _ vation, by Implication, or by Owelty of Partition, and ſhall not 
ED. 52 


531.8. 70% in a Ca. Claudend. be obliged to iſhew which Way he claims it; but it will 

ver. Moody. be ſufficient for him to alledge delet & ſolet, fc, but in a Bar or Repli- 
cation he muſt ſhew his Title preciſely. 

Yelv. 163. But he who preſcribes for a Way, muſt ſhew in certain (t) whether it is 

(t) The 4 Foot, Horſe, or Cartway. 


uſual Form a 


now uſed in Engliſb is, to go, return, paſs, and repaſs, on Foot and on Horſeback, and with his and 
their Horſes, Carts, Waggons, and other Carriages. 


If in Bar of an AQtion of Treſpaſs the Defendant pleads that J. S. and 
Yelv. 163. all thoſe whoſe Eſtate he hath in certain Lands, for themſelves and their 
7 Servants, Time out of Mind have had and uſed a Way in per & trans the 


(6) In an la- Place where, Ec. to the faid Lands, this is no good Plea, becauſe it is not 
diament, for 


an Incroach- (P) ſhewn (c) 4 9e Loco the ſaid Way is claimed, and the rather, becauſe 
ment upon, it is claimed by Preſcription, which ought not to be laid in certo Loco. 
or not re- ; 

pairing the Highway it muſt be ſhewn, 2 Rol. Abr. 81. pl. 18. Put it need not be ſhewn where in 
pleading an Highway is named only as an Abuttal, and is not the Foundation of the Plea, Palm. 
421. (c) It mult be ſhewn a gue loco ad guem, becauſe you muſt not go over any Ground but to the 
right Place. Hob. 198. yet vide 2 Rol Rep. 134. and ſuch Defect js helped where Iſſue is joined 
and tried upon the Right of the Way. Hob. 189, 199. Hutton 10. Vent. 13. 2 Keb. 480, 488. 


adjudged, & vide Browpl. 6. 


Po'. abr. If A be ſeiſed in Fee of a Backſide in a Town, and the High-ſtreet is 
2 2 next adjoining thereto of the Eaſt, and there is a Gate in the Backſide which 
dau Om incloſes it fiom the Street, the Gate being in the Eatt next to the Street, and 
A is allo ſeiſed in Fee of a Meſſuage and Piece of Land next adjoining to 
the Backſide of the North of the Backſide, and by Deed infeoffs B. of the 
Meſſuage and Piece of Land which are of the North of the Backſide, and 
by the ſame Deed further grants to him and: his Heirs /iber ingreſſum, 
' egreſſum, & regreſſum in, ad & extra eadem conceſſa præ miſſa in, per & 
trans præ did. Januam and Backfide, by force of this Grant B may go from 
the Street through the Gate, and over the Backſide, to the Meſſuage or Piece 
of Land of which he is infeoffed ; but he cannot go through the ſaid Gate 


and 
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and Backſide to other Places, or from other Places, to the Street, without 
coming to the ſaid Meſſuage or Piece of Land; for the Liberty is granted 
to him of Ingreſs and Egreſs in, ad & extra eadem conceſſa præmiſſa; ſo 
that this is made appurtenant to the Premiſſes before granted. 

In Treſpaſs for breaking his Cloſe, if the Defendant juſtifies oing 
over this Cloſe, becauſe he had uſed Time out of Mind to have « Was 
over it from D. to Blackacre, and the Plaintiff replies, that at the Time 
* of the Treſpaſs the Defendant went with his Cariiages from D. to Black-* Page 56 

acre, & debinc to a Mill; this will not maintain his Action, for when the Rol. Abt, 

Defendant was at Blackacre, he might go whither he would 7. e 

vide Mod. 

199, to Mod. 228, 300. Ld. Raym. 75, T Sed qu. If this is Law ? See the Caſes, particularly 


Ld, Raym. 75. 


But it ſeems, that if a Man hath a Way for Carriages from D. to Rol. Abr. 
Blackacre over my Cloſe, and after he purchaſes Land adjoining to 391. 
Blackacre, he cannot uſe the ſaid Way with Carriages to the Land adjoin- 
ing, for then it may be very prejudicial to my Cloſe ; but it ſeems, if I will 
help myſelf, I muſt ſhew the ſpecial Matter, and that he uſed it for the 
Land adjoining. 2 

A Way muſt not be claimed as (a) Appendant or Appurtenant to a velv. 1 
Houſe, becauſe it is only an Eaſement, and no Intereſt. (a) Bur i 


may be gi 
Appendant thereto, and as ſuch paſs by Grant thereof. Cro. Jac, 190. 


If in Bar to an Action of Treſpaſs the Defendant pleads, that J. S. and 
all thoſe whoſe Eſtate he hath in certain Lands Time out of Mind, for them- y,j, 162. 
. X ; * 163. 
ſelves and their Servants, have had and uſed Paſſagium in, per & trans the adjudged. 
Place where, Cc. and fo juſtifies as Servant, this is no good Plea, for (4) For this 
(b) Paſſagium is (c) properly a Paſſage over Water, and not over Land; vi4:8C0.46. 
and he ought to have preſcribed in the Way, and not in the Paſſage, and 3 rh 
ſhould have ſuch Words as are proper and known in Law. . 
diverting the 
King's Highway is merely void, for the Word Divert may be applied to a Courſe of Water, and 2 
Way may be obſtructed or ſtopped, but it is not diverted and ſtopped, and another made in another 
Place, And. 234. adjudged. | 


A Man may preſcribe for a Way from his Houſe, through acenio Cloſe, Palm. 387, 
Sc. to Church, (4) though he himſelf hath Lands next adjoining to his ſaid 388. 


Houſe, through which of Neceſſity he muſt firſt paſs ; for the general Pre- * 
ſcription ſhall be applied only to the Lands of others. 74) Soif = 
| Man hath a 


Way over 2 common Field, Part whereof doth belong to himſelf, for the Infiniteneſs of the Caſe he 
may preſcribe generally. Palm. 388. 2 Rol. Rep. 398. 


A Man cannot alledge that he cannot uſe his Way as well as he could _ 1 
before, but mult plead that he could not uſe the Way at all rt. tif «Works 
| in part ob- 
ſtructed, and may be paſſed through, but ſuch Paſſage is attended with Danger ar Difficulty, he may 
aliedge, that he cannot uſe his Way in ſo large and ample 4 manner as he was ulgd, add of Right 
gl ought to.uſe the ſame, | _ 


F 2 (D) CUhe- 
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(D) Uhether a Highway may be changed. 


Cro, Car. N ancient Highway cannot be changed without an Inquiſition found 
266. on a Writ of Ad quod Damnum, that ſuch Change will be no Preju- 


Vaugh. 341. qicę to the Public; and it is ſaid, that if one change a Highway without 


1 ſuch Authority, he may ſtop the new Way whenever he pleaſes; neither 


can the King's Subjects, in an Action brought againſt them for going over 


201, 2. 
; ſuch new Way, juſtify generally as in a common Highway, but ought to 
ſhew ſpecially, by way of Excutfe, how the old Way was obſtructed, and a 
new one ſet out; neither are the Inhabitants bound to keep Watch in 
ſuch new Way, or to repair it, or to make Amends for a Robbery com- 

mitted in it. . : 
22 AN, 93, But it hath been holden, that if a Water, whieh hath been an ancient 
Rol. Abr. Highway, by degrees changes its Courſe, and goes over different Ground 
399. from that whereon it is uſed to run, yet the Highway continues in the new 


Channel in the ſame Manner as in the old. 


153 


*Page 3) (E) Df Stopping a Highway, and other Nuſances 


* 


T is clearly agreed to be a Nuſance to dig a Ditch, or make a Hedge 

over-thwart the Highway, or to erect a new Gate, or to lay Logs of 
Timber in it, or generally to do any other Act which will render it leſs 
commodious. 
Hawk, P. C. Alſo it is a Nuſance for an Heir, and for which-he may be indicted, to 
214. continue an Incroachment, or other Nuſance to a Highway, begun by his 
Anceſtor ; becanſe ſuch a Continuance thereof amounts in the Judgment 
of Law to a new Nuſance. 
2 Rol. Abr. Allo it is agreed, that it is no Excuſe for him who lays Logs in the High- 
137. way, that he laid them only here and there, ſo that the People might have 
Hawk. P. C. a Paſſage through them by Windings and Turnings. 
21 18.4 It is a Nuſance to ſuffer the Highway to be incommoded by reaſon of 
Kitchen 34. the Foulneſs, Fc. of the adjoining Ditches, or by Boughs of Trees hanging 
Dalt, c. 26, over it, Cc. and it is ſaid, that the Owner of Land next adjoining to the 
Hawk. P. C. Highway, ought of common Right to ſcour his Ditches; but that the 
412» 213- Owner of Land, next adjoining to ſuch Land, is not bound by the Com- 
mon Law fo to do, without a ſpecial Preſcription ; alſo it is ſaid, that the 
Owner of Trees hanging over an Highway, to the Annoyance of Travel- 
lers, is bound by the Common Law to lop them; and it is clear, that any 
other Perſon may lop them, ſo far as to avoid the Nuſance. 

But it is no Nuſance for an Inhabitant of a "Town to unlade Billets, Cc. 
in the Street beſore his Houle, by reaſon of the Neceſſity of the Caſe, un- 
leſs he ſuffer them to continue there an unteaſonable Time. 

| Any one may juſtify pulling down, or otherwiſe deſtroying, a common 
2 Rol. Abr. Nuſance, as a new Gate or Houſe erected in a Highway; and it hath been 
(44. Car. Of late holden, that there is no need, in pleading ſuch Juſtification, to ſhew 
"ps that as little Damage was done as might be +. 
on. 221, 
2 Salk, 458, pl. 3.——--Þ But its proper that as little Damage ſhould be done, as poſlible, and its 
uſual to alledge the lame in Pleading. | 


Kitchen 34. 
Hawk, P.C. 
212. 


2 Rol. Abr. 
137. 


Alſo, 
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Alfo, beſides that all Nufances are puniſhable by IndiQtinent with Fine 
and Impriſonment, it is ſaid, that one convicted of a Nufance to the Hizh-2 Rol. Abr. 


way, may be commanded by the Judgment to remove it at his own Coſts, Howk:P.C, 
200. 


F.- 2 | 
7 See infra 61. 


— 


(F) Who are obliged to repair a Map by the 
Common Law; and herein, where a Perſon 
ſhall be liable by reatfon of Incloſure, Tenure, 


o Preſcription, 


* common Right, the general Charge of Repairing Highways lies on Rol. Abr. 
the (a) Occupiers of Lands in the Pariſh wherein they lie; but it is 320 


ſaid, that the Tenants of the Lands adjoining are bound to fcour e 


Ditches. 183 
8 H. 7. 6. 


(a) But if there be no Occupier, by the Owner's letting the Lands lie freſh, he muſt repair them 
himſclf, 2 Rol. Rep. 412. Palm. 389. 


Alſo if a Pariſh is Part in one County and Part in another, and the 
Highways in one County are out of Repair, the whole Pariſh ſhall con- 
* tribute to the Repair; but there may be an Agreement between the In-“ Page 58 
habitants, that the one ſhall repair one Part, and the other the other; and 
ſuch Agreement is good between themſelves, and tor Breach the one may 
have an Action upon the Caſe againſt the other; but in an Indictment they 
ſhall take no Advantage of theſe Agreements, for as to the King they are , 112. 


equally liable, Vent. 256. 
3 Keb. 2 
t 


See 10 Mod. 150, 382. 12 Mod. 18, 198, 409. Ld. Raym. 725. 2 Ld. Raym. 922, 1169. Stra. 
179. 


Therefore if the Indictment is general againſt all the Pariſh, all the Pa- Vent. 286. 
iſh ſhall be charged; but if it be intended to charge one Part or Precin _ mo 
of the Pariſh to repair all the Ways within the Pariſh, it muſt be alledged * an, 4 
in Pleading, that by ſpecial Preſcription, or ratione tenure, ſuch a Part of thorities in 
the Pariſh de tempts dont, fc. have been charged with the Reparation of the laſt Pa- 


the Ways. ragiaph, 


But though the Pariſh be obliged of Common Right to repair the High- Rol. Abr. 
ways in it, yet it is certain that particular Perſons may be bound to repair 399. 
the Highway, by reaſon of Inclofure or Preſcription ; as where the Owner Cro. Car, 
of Lands not incloſed, next adjoining to the Highway, incloſes his Lands ** 46 
on both Sides of it; in which Caſe he is bound to make a per ſect good P 
Way, and thall not be'excuſed by making it as good as 1t was before the 
Incloſure, if it were then any way defective; becauſe by the Incloſure he 
takes from the People the Liberty of going over the Lands adjoining to the 
common track. 

Alſo it is faid, that if one incloſe Land on one Side, which hath anciently sid. 464. 
been incloſed on the other Side, he ought to repair all the Way ; but that 
if there be no ſuch an ancient Incloſute on the other Side, he ought to 


cepair but half the Way. | 
Therefore, 
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Sid. 464 Therefore, if there be an old Hedge, Time out of Mind, belonging 

2 Keb.665. to A. on the one Side of the Way, and B. having Land lying on the other 

zSand. 157-Gide, makes a new Hedge, there B. ſhall be charged with the whole Re. 

air. 

Sid. 464. f But if A. makes a Hedge on the one Side of the Way, and B. on the 

2 Keb. 665: other, they ſhall be chargeable by Moieties. 

4 Sand. 160, But it ſeems clear, that wherever a Perſon makes himſelf liable to repair 
a Highway by reaſon of Ivcloſure, that by throwing of it open again, he 
thereby frees IE of the Burthen of any further Reparation. 

2) Af. 8. Particular erſons may be bound to repair a Highway by Preſcription ; 

21 E. 4. 38. and it is ſaid, that a Corporation aggregate may be charged by a general 

Bro. Pre · Preſcription, that it ought and hath uſed to do it, without ſhewing any Con- 

ſcription 49, ſideration in reſpect whereof they had uſed to do it, becauſe ſuch a Corpo- 

* 22.4 ration never dies, neither is it any Plea, that they have done it out of Cha- 

Latch 206. rity; but it is ſaid, that ſuch a general Preſcription is not ſufficient to charge 

Hawk. P.C. a private Perſon ; becauſe no Man is bound to do a Thing which his Anceſ- 

202, 203. tors have done, unleſs it be for ſome ſpecial Reaſon ; as having Lands de- 
ſcended to him holden by ſuch Service, &c. but it ſeems, that an IndiQ- 

(a) Alſo an ment charging a Tenant of Lands in (a) Fee with having uſed of Right to 

Occupier as repair ſuch a Way vatione tenuræ terre ſuæ, without adding that his An- 


CN 098" ceſtors, or thoſe wh.ſe Eſtate he hath, have ſo done, is ſufficient, for it 
4 


is indi&table 18 imp: ied 
for ſuffering 


2 Houſe ſtanding upon the Highway to be ruinous, &c. and the Words ratione tenure, Tc, if added, 
are Surplus. Salk. 357. pl. 3. : | 


Mod. 112. And it ſeems certain in all thoſeCaſes, whether a private Perſon be bound 
3 Keb. 301. to repair a Highway by Incloſure or Preſcription, that the Pariſh cannot 
Vent. 256. take Advantage of it on the general Iſſue, but muſt plead it ſpecially ; and 
See 10 _ that therefore, if to an Indictment againſt the Pariſh for not repairing a 
; 4 Mod. 15. Highway, they plead Not guilty, this ſhall be intended only that the Ways 
198, 409. ate in Repair, but docs not go to the Right of Reparation. 

Ld. Raym. | 

7:5. 2 Ld. Raym. 922, 1162. Stra. 179. 


Page 39 (G) Ok the Pꝛoviſton for Bepairing the High⸗ 
| ways and Turnpike Roads by At of Paärſia⸗ 
ment. RET 


HE ſeveral Statutes for the Amendment and Preſervation of the 
Highways being very numerous, and in ſome reſpects ineffeQual, 
are repeal:d and reduced into one Act [by 13 Geo. 3. cp. 78. the eſſential 
Part of. which follows, vis. 8 
By ſect. 1. it is enacted, That upon the Twenty- ſecond Day of Sep- 
tember, in every Year, unleſs that Day ſhall be Sunday, and then on the 
Day following, the Conſtables, Headboroughs, Tythingmen, Church- 
wardens, Suryeyor of the Highways, and Houſeholders, being aſſeſſed ro 
any Parochial or Public Rate of every Pariſh, Townſhip, or Place, ſhall 
aſſemble together at the Church or Chapel of ſuch Pariſh, Ec. or if there 
| ſhall be no Church or Chapel, then at the uſual Place of public Meetings 
for ſuch Pariſh, tc. at the Hour of Eleven in the Forenoon ; and the 
major Part of them, fo aſſembled, ſhall make a Lift of the Names of at 
| | leaſt 
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feeaft Ten Perſons living within ſuch reſpective Pariſhes, c. who each of 
hem have an Eſtate in Lands, Tenements, or Hereditaments, lying within 
ric reſpective Pariſh, te. in their own Right, or in the Right of their 
Wives, of the Value of Jen Pounds by the Year ; or a perſonal Eftate of 
the Value of One hundred Pounds; or are Occupiers or "Tenants of 
Houſes, Ec. of the Yearly Value of Thirty Pounds: And if there thall 
not be Ten Perſons having ſuch Qualifications as aforeſaid, then they ſhall 
inſert in ſuch Liſt the Names of ſo many of ſuch Perſons as are ſo quali- 
fed as above required, together with the Names of ſo many of the moſt 
ſufficient and able Inhabitants of ſuch Pariſh, Ic. not fo qualified, as ſhall 
make up the Number Ten, if fo many can be found; if not, fo many as 
ſhall be thereveſident, to ſe ve the Office of Surveyor of the Highways: 
And the Conftable, headborough, or I ythingman, of ſuch Pariſh, c. 
ſhall, within Three Days after ſuch Meeting, tranſmit a Duplicate of ſuch 
Liſt to One of the Juſtices of the Peace within the Limit of the County, 
9c. where ſuch Pariſh, c. ſhall lie, living in or near the ſame ; and ſhall 
alſo return and deliver the original Lift, made and agreed upon at ſuch 
Meeting, to the Juſtices of the Peace, at their Special Seſſions to be held 
for the Highways within that Limit, in the Week next after the Michael- 
mas General Quarter-Sefſions of the Peace, in every Year ; and ſhall alſo, 
within Thrce Days after making the faid Lift, give perſonal Notices to, or 
cauſe Notices in Writing to be left gt the Places of Abode of, the ſeveral 
Perſons contained in ſuch Lit. iniorming them of their being ſo named, 
to the Intent that they may ſeverally appear before the Juſtices at the ſaid 
Special Seſſions, to accept ſuch Office, it they ſhall be appointed thereto, 
or to ſhew Cauſe, if they have any, againſt their being appointed: And 
the ſaid Juſtices are required to hold ſuch Special Seſſions at ſuch convenient 
Place or Places, within their reſpective Limits, as they, in their Diſcre- 
tion, ſhall judge proper ; and to give Notice of the Time and Place where 
they intend to hold the ſame, to tue Conſtahles, Headboroughs, oc Tything- 
men of every ſuch Parith, Fc. at leaſt Ten Days before the holding of the 
faid Seſſion ; and the ſaid Juſtices, from the ſaid Lifts, by Warrant under 
their Hands and Seals, thalj appoint One, I'wo, or more, of ſuch Perſons as 
aforeſaid, if he or they ſhall, in the Opinion of ſuch Juſtices, be qualified 
for the Office of Surveyor ; if not, One, Two, or more of the other ſub- 
ſtantial Inhabitants or Occupiers of Lands, Cc. within fuch Patith, Ec. 
living within three Miles thereof, and within the fame County, fit and 
proper to ſerve the Office of Surveyor of the Highways for ſuch Pariſh, &c. 
if any ſuch can be found; which Appointment ſhall, by the Conftables, 
Headboroughs, or | ythingmen aforeſaid, be notified to every Perſon fo 
appointed by the ſaid Juſtices, within Three Days a'ter ſuch Appointment, 
by ſerving him with the ſaid Warrant, or by leaving the ſame, or a true Copy 
thereof, at his Houſe, or uſual Place of Abode ; and every Perſon fo ap- 
pointed, if he accepts the faid Office, ſhall be Surveyor of the Highways 
for the ſaid Pariſh, Sc. for the Year enſuing, and ſhall take upon him, 
and duly execute, the Office aforefaid ; and the foid Juſtices ſhall then and 
there give ſuch of the ſaid Surveyors as ſhall perſonally appear before 
them a Charge, for the better Performance of their Duty: And if any of 
the ſaid Perſons, ſo appointed, ſhall retuſe or neglect to appear at the ſaid 

Special Seſſions, ard accept the ſaid Office, if appointed thereto, in Man- 
ner aforeſaid, or ſhall not, within Six Days after being ſerved with ſuch 
Warrant of Appointment, ſignify his Acceptance thereof, either in Perſon 
or by Writing, to One of the ſaid Juſtices, he ſhall forfeit the Sum of 
Five Pounds; and in caſe any Perſon ſo appointed by the Juſtices, whoſe 
Name was not contained in ſuch Liſt, ſhall refuſe or negle& to accept the 
ſaid Office, or ſhall not, within Six Days after being ſerved with ſuch 
Appointment, ſhew to One of the Juſtices ſigning ſuch Appointment 
| 98 | ſufficient 
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fafficient Cauſe why he ſhould not ſerve ſuch Office, he ſhall forfeit the 
Sum of Fifty Shillings : Provided that no Perſon who hath been appoint. 
ed and ſerved the Office of Surveyor for One Year, ſhall be liable to he 
appointed Surveyor for the ſame Pariſh, Ic. within Three Years from the 
Time of ſuch firſt Appointment and Service, unleſs he ſhall conſent there- 
to; but if no ſuch Lift ſhall be made and returned, or if the ſaid Juſtices 
ſhall make ſuch Appaintment as aforeſaid, and the Perſon or Perſons ſo 
appointed ſhall refuls to ſerve the ſaid Office, the ſaid Juſtices, or any 

wo of them, ſhall at the ſaid Special Seſſions, or at ſome ſubſequent 
Special Seſſions, to be held within One Month after, nominate and appoint 
ſome other Perſon or Perſons to be Surveyor, whom they ſhall judge pro- 
per to execute that Office, and ſhall fix ſuch 4 be paid to ſuch Sur- 
veyor, out of the ſaid Forfeitures, and ell other Forfeitures, Aſſeſſments, 
Ac. as ſuch Juſtices ſhall think fit, not exceeding One Eighth Part of what 
ſhall have been raiſed by an Aſſeſſment of Sixpence in the Pound, for the 
Uſe of the Highways wichin ſuch Pariſh, &c. and obſerving the ſame 
Reſtriction, as near as they can, from the beſt Information they ſhall be 
able to get of the probable Amount of ſuch an Aſſeſſment, where none 
hath been already made ; and the faid Juſtices may, if they think fit, re- 

uire the Conſtables, Headboroughs, Tythingmen, and Surveyor, of every 
fach Pariſh, Cc. or any of them, to return to them, at ſuch Time and 
Place as they ſhall appoint, an Account in Writing, of the Sum which 
ſuch Aſſeſſment of Sixpence in the Pound hath raiſed, or will, in his or 
their Opinion raiſe within ſuch Pariſh, c.: And if the Conſtables, &c. 
and ſuch Houſeholders as aforeſaid, of any Pariſh, &c. ſhall negle& or 
refuſe to make ſuch Liſt as aforeſaid ; or if the Conſtable, c. of an 
Pariſh, Ec. ſhall not return the ſaid Liſt of Names, when made, and fuck 
Duplicate, and give ſuch Notice, and ſerve ſuch Warrant as in this Act is 
directed; or if the ſaid Conſtable, Ec. and Surveyor, or any of them, 
ſha!l neglect to return ſuch Account of the Amount of ſuch Aﬀeſſment, 
as aforeſaid, when ſo required as aforeſaid ; every Conſtable, &c. ſo ne- 
glecting or refuſing, in any of the ſaid Caſes, ſhall, for every ſuch Default 
reſpectively, forfeit the Sum of Forty Shillings. 

By /e@, 2. Chat in all Cafes where the Juſtices, upon Neglect or Re- 
fuſal of the Perſon ſo nominated Surveyor to accept the Office, ſhall ap- 
point any other Perſon for ſuch Surveyor, with a Salary, the Juſtices ſhall 
appoint One ſubſtantial Inhabitant of ſuch Pariſh, &c. tor Aſſiſtant to ſuch 
Surveyor, until the next annual Appointment of Surveyors ; and if the 
Perion fo appointed Aſſiſtant ſhall, upon Notice of ſuch Appointment, 
refuſe to accept that Office, he ſhall forfeit the Sum of Fifty Shillings : 
And, in that Caſe, it ſhall be lawful for ſuch Juſtices to appoint any other 
ſubſtantial Inhabitant of ſuch Pariſh, Ec. fer Aſſiſtant to ſuch Surveyor ; 
and if ſuch Second appointed Aſſiſtant ſhall decline or refuſe to accept the 
ſaid Office, he ſhall, in like Manner, forfeit the Sum of Fifty Shillings; 
and the Juſtices ſhall appoint any other Perſon, inhabiting in ſuch Pariſh, 
&c. Aſſiſtant to ſuch Surveyor, who ſhall be intitled to the ſaid Forfei- 
fures ; and alſo to ſome further Allowance by Way of Salary, (to be paid 
as the Surveyor's Salary is direCted to be paid), if the Juſtices ſhall 
think any ſuch Salary neceſſary, and ſhall order the ſame : Provided that 
no Perſon fo appointed Aſſiſtant for One Year ſhall be liable to be ap- 
pointed Aſſiſtant, for the ſame Pariſh c. within Three Years next fol- 
lowing ſuch firſt Appointment, without bis Conſent. 

By ſect. 3. That the Surveyor of every Patiſh, &c. who ſhall not re- 
ſide therein, but ſhall be appointed with ſuch Salary as aforeſaid, ſhall, 
if required by the Churchwarden, Overſeer of the Poor, or any principal 
Inhabitant of the Pariſh, Ec. for which he ſhall be ſo appointed Surveyor, 
at the Time of his Appointment, or within Fourteen Days after, give a 
Bond upon Paper, without Stamp thereupon, to ſome proper Perſon, 

; | within 
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within ſuch Pariſh, &c. to be nominated by the Juſtices, with ſufficient 


Surety, to account for the Money which ſhall come to his Hands as 
urveyor. 
- By ſe. 4. That the Aſſiſtant, ſo to be nominated and appointed, ſhall, 
to the beſt of his Skill and Judgment, aſſiſt the Surveyor, whenever re- 
queſted by him, in calling in and attending the Performance of the Sta- 
tute-duty ; in collecting the Compoſitions, Fines, Penalties, and For- 
feitures, in making and colleQing the Aſſeſſments; in making out and 
ſerving the Notices, and in ſuch other Matters and Things as ſhall be 
reaſonably required of him by the Surveyor, in the Execution of his Of- 
fice as Surveyor : And the Aſſiſtant ſhall juſtly and truly account with, 
and pay to, the Surveyor, or to his Order, from Time to Lime, all the 
Money which ſhall come to his Hands as Aſſiſtant, by the Means afore- 
ſaid; and, in Default thereof, he ſhall forfeit Double the Value of the 
Money; and if the Aſſiſtant ſhall wilfully negle& or make Default in the 
Performance of any of the Duty required from him by the AQ, he ſhall for- 
feit, for every ſuch Offence, any Sum not exceeding Five Pounds, nor leſs 
than Forty Shillings, at the Dilcretion of the Juſtice or Juſtices : And the 
Surveyor ſhall ſend Orders, in Writing, upon the Aſſiſtant, for the Pay- 
ment of all Sums due to any Perſon for Work or Materials, which amount 
to Forty Shillings, or upwards ; and the Surveyor ſhall not be reſponſible 
for any Sum which ſhall be received by the Aſliſtant, and ſhall not be 
actually paid to ſuch Surveyor, or to his Order. | 
By ſecf. 5. it is provided, That if Two Parts out of Three of thoſe fo 
to be aſſembled in any ſuch Pariſh, Cc. for the Nomination of Surveyors, 
ſhall agree in the Choice of any particular Perſon of Skill and Experience, 
to ſerve the Office of Surveyor for ſuch Parith, Cc. and in the ſettling of 
a certain Salary for his Trouble, and ſhall return the Name of ſuch Per- 
ſon, together with the Liſt herein-before directed, to the Juſtices of the 
Peace at their ſaid Seſſions, to be held in the Week next after the Michael- 
mas Quarter Seſſions ; that then it ſhall be lawful for the Juſtices, if they 
ſhall think proper, to appoint ſuch Perſon to be Surveyor for ſuch Pariſh, 
Ac. and allow him the Salary mentioned in ſuch Agreement, which ſhall 
be raiſed and paid in the ſame Manner as the Salary before mentioned is 
directed to be raiſed and paid; and in caſe any Surveyor to be appointed 
under the Authority of the AQ ſhall die, or become incapable of exe- 
cuting that Office, before ſuch next Special Seſſions for appointing Sur- 
veyors, the Juſtices, or any Two of them, ſhall and may, at ſome Special 
Scilions, nomipate and appoint ſuch Perſon as they ſhall think proper, to 
execute the Office, until ſuch next Special Seſſions for appointing Sur- 
veyors; and, it ſuch deceaſed Surveyor had a Salary, they may allow the 
ſame Salary to his Succeſſor, in Proportion to the Time he ſhall ſerve the 
Office ; and if the Juſtices, at their ſaid Special Seſſions, or at any Time 
afterwards, purſuant to the Powers of the Act, ſhall appoint more than 
One Perſon tor Surveyor of any Pariſh, fc. all and every Perſon or Per- 
ſons ſo appointed, ſhall be comprehended ui.der the Word Surweyor in 
every Part of the AQ. | | 
By eck. 6. No Tree, Buſh, or Shrub, ſhall be permitted to. ſtand, or 
grow, in any Highways, within the Diſtance of Fifteen Feet from the 
Centre thereof, (except for Ornament or Shelter to the Houſe, Building, 
or Court-yard of the Owner thereof,) or hereafter to be planted within the 
Diſtance aforeſaid ; but the ſame ſhall reſpeQively be cut down, grubbed 
up, and carried away, by the Owner or Occupier of the Land or Soil 
where the ſame doth or ſhall ftand or grow, within 'T'en Days after No- 
tice to him, her, or them, or his, her, or their Steward or Agent given 
by the ſaid Surveyors, or any of them, on Pain of forfeiting, for every 
Neglect, the Sum of Ten Shillings, 5 
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By /e#. 5. The Poſſeſſors of the Land next adjoining to every High. 
way ſhall cut, prune, and plaſh their Hedges, and alſo cut down or 
prune and lop the Trees growing in or near ſuch Hedges or other Fences, 
(except thoſe Trees planted for Ornament or Shelter, as aforeſaid,) in 
ſuch Manner that the Highways thall not be prejudiced by the Shade 
thereof reſpeQively, and that the Sun and Wind may not be excluded 
from ſuch Highway to the Damage thereof ; and, if ſuch Poſſeſſor ſhail 
not, within Ten Davs after Notice given by the Surveyor for that Purpoſe, 
cut, prune, and plaſh, ſuch Hedges, and cut down or prune and. {op 
ſuch Trees, in Manner aforeſaid, it thall be lawful for the Surveyor, and 
he is required to make Complaint thereof to ſome Juftice of the Peace of 

the Limit where ſuch Highway ſhall be, who ſhall ſummon the Poſſe ſſot 
of the faid Lands to app-ar before the Juſtices at ſome Special Seſſions 
for that Limit, to anſwer tothe ſaid Courplaint ; and if it ſhall appear to 
the Juſtices, that ſuch Poſſeſſor had not complied with-the Requiſnes of 
the Act, it ſhall be lawful for the Juſtices, upon hearing the Surveyor 
and the Poſſeſior of ſuch Land, or his Agent, (or, in Detault of his Ap- 
pearance, upon having due Proof of the Service of ſuch Suinmons,) and 
conſidering the Circumſtances of the Cafe, to order ſuch Hedges to be 
cut, Cc. in ſuch Manner, as may beſt anſwer the Purpoſes aforeſaid ; and 
if the Poſſeſſor of ſuch Lands ſhall not obey luch Order, within Jen Days 
after it ſhall have been made, ard he ſhall have had due Notice, he thall 
forfeit the Sum of Two Shillings for every I'wenty-four Feet in Length 
of ſuch Hedge which ſhall be fo negleQed to be cut and plaſhed, ard the 
Sum of Two Shillings for every Tree which ſhall be fo neglected to be cut 
down or pruned, and lopped ; and the Surveyor, in caſe of tuch Default 
made by the Poſſeſſor, ſhall cut, Ic. (vch Hedges, and cut down, e. 
ſuch Trees, in the Manner ditected by ſuch Order; and ſuch Poſſeſſor 
ſhall be charged with, and pay, over and above the Penalties, the Char- 
ges and Expences, or, in Default, the fame ſhall be levied upon his or 
her Goods and Chattels, by Warrant from a Juſtice of Peace. 

By ſed. 8. Ditches, Drains, or Watercourſes, of a ſufficient Depth and 
Breadth, for the keeping all Highways dry, and conveying the Water 
from the ſame, ſhall be made, ſcoured, cleanſed, and kept open, and 
ſufficient Trunks, Tunnels, Plats, or Bridges, thall be made and laid where 
any Cartways, Horſeways, or Footways, lead out of the ſaid Highways 
into the Lands or Grounds adjoining thereto, by the Occupier or Occu- 
piers of ſuch Lands or Grounds ; and every Perſon or Perſons, who ſhall 
occupy any Lands or Grounds adjoining to or lying near ſuch Highway 
through which the Water hath uſed to paſs from the ſaid Highway, ſhall 
from Time to Time, as often as Occaſion thall he. open, cleanſe, and 
ſcour the Ditches, Watercourſes, or Drains, for ſuch Water to paſs with- 
out Obſtruction; and every Perſon making Default in any of the Matters 
or Things aforeſaid, after Ten Days Notice to him, her, or them, given 
of the ſame, by the faid Surveyor, ſhall, for every ſuch Offence, forfeit 
the Sum ot Ten Shillings. 

By ſect. . it is enacted, That if any Perſon ſhall lay, in any Highway, 
any Stone, Timber, Straw, Dung, or other Matter, or in waking, ſcour- 
ing, or cleanſing the Ditches or Watercourſes, ſhall permit the Soil or 
Earth, dug out of ſuch Ditches, Drains, or Watezcourſes, to remain in 
ſuch Highway, in ſuch Manner as to obſtruct or prejudice the ſame, 
for the Space of Five Days after Notice thereof given by the Surveyor of 
the Highways ; every Perſon offending, ſhall, for every ſuch Offence, tor- 
feit and pay the Sum of Ten Shillings. 

| By /e#. 10. That if any Stone or 1'imber, or any Hay, Straw, Stubble, 
or other Matter, for the making of Manure, or on any other Pretence 


whatſoever, not tolerated by the Act, ſhall be laid in any Highway, within 
the 


Times and Seaſons as they ſhall judge proper, view all the 
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the Diſtance of Fifteen Feet from the Centre thereof, and ſhall not, 
within Five Days after Notice given by the Surveyor, or ſome Perſon 


aggrieved thereby, be removed, it ſhall be lawful for the Owner or Poſ- 


ſeflor of the Lands adjacent, or any other Perſon or Perſons whomſo- 
ever, by Order trom ſome Juſtice of Peace, to clear the ſaid Highways, 
by removing the ſaid Stone, Timber, Hay, Straw, Dung, or other Mat- 
ter, and to have, take, and diſpoſe of the fame to his and their own 

ſe. 
7 {e&. 11. For preventing Obſtructions in the ſaid Highways, it is 
enacted, That if any Perſon ſhall wiltully ſet, place, or leave, any Wag- 
gon, Cart, or other Carriage, or any Plough or Inſtrument of Huſbandry, 
in any of the ſaid Highways, (except only with reſpect to ſuch Waggon, 
Cart, or Carriage, during ſuch reaſonable Time as the fame ſhall be 
loading, or unloading, and ſtanding as near the Side of ſuch Highway as 
conveniently may be), ſo as to interrupt or hinder the free Paſſage of any 


other Carriage, or of his Majeſty's Subjects; every Perſon fo offending 


ſhall forfeit the Sum of Ten Shillings for every ſuch Offence. 

By ſe#. 12, That the Surveyors of the Highways _ at all ſuch 

ommon High- 

ways, Lrunks, Tunnels, Plats, Hedges, Ditches, Banks, Bridges, Cauſe- 
ways, and Pavements, within the Pariſh, &c. for which they ſhall be ap- 
pointed Surveyors z and in caſe they ſhall obſerve any Nuiſances, Cc. 
upon or to the Frejudice of them, or any of them, contrary to the Di- 
reQions of the Act, they ſhall give perſonal Notice, or Notice in Writing, 
to be left at the uſual Place of Abode of the Qfﬀender, ſpecifying the 
Particulars wherein ſuch Nuiſances, Sc. conſiſt ; and if the ſame ſhall not 
be removed, and the Ditches, c. effectually made, ſcoured, ec. and ſuch 
Trunks, Ic. made and laid, and ſuch Hedges properly cut, c. within 
Twenty Days after Notice, then the Surveyors are fully authoriſed forth- 
with to remove ſuch Nuifances, c. and open, Ec. ſuch Ditches, Cc. 
and make or amend ſuch Trunks, fc. and cut, fc. ſuch Hedges, for the 
Improvement of the Highways, to the beſt of their Skill; and the Perſon 
neglecting, after ſuch Notice, ſhall forfeit, for every Foot in Length which 
thail be ſo neglected, the Sum of One Penny; and the Surveyors ſhall be 
reimburſed Charges and Expences by the Perſon who ought to have done 
the fame, over and above the Forfeiture ; and in caſe ſuch Perſon ſhall, 
vpon Demand, negle& to pay the Surveyor his Charges and Expences, 
and alio the Forfeiture of One Penny per Foot, then the Surveyor ſhall 
apply to any Juſtice of the Peace ; and upon making Oath before him of 
Notice, and ot the Work done; and of the Expences, the Surveyor ſhall 
be repaid by ſuch Perſon all ſuch his Charges as ſhill be allowed to be 
reaſonable by the Juſtice ; or, in Default of Payment on Demand, the 
{ame ſhall be levied, | 

By ſed. 13. it is provided, That no Perſon ſhall be compelled, nor any 
Surveyor permitted, by virtue of the Act, to cut or prune any Hedge at 
any other lime than between the laſt Day of September and the laſt Day 
of March ; and nothing herein contained ſhall extend to oblige any Perſon 
to fell any Timber Trees growing in Hedges at any Time whatever, ex- 
cept where the Highways thall be ordered to be enlarged, or tocut down or 
grub up any Oak Trees growing within ſuch Highway, or in ſuch Hedges, 
except in the Months of April, May, or June, or any Aſh, Elm, or other 
Trees, in any other Months than in the Months of December, January, 
February, or March, 

By ſect. 14. it is enacted, That where the Ditches, Cc. which have been 
uſually made, or which are directed to be made, cleanſed, and kept open, 
ſhall not be ſufficient to carry off the Water which ſhall lie upon and an- 


noy the Highways ; that then it ſhall be lawful for the Surveyors, by the 
Order 
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Order of any One or more of the ſaid Juſtices, to make new Ditches and 
Drains in and through the Lands and Grounds adjoining, or lying near 
to, ſuch Highways, or in and through any other Lands or Grounds, if 
it ſhall be neceſſary, for the more eaſy and effectually carrying off ſuch 
Water from the faid Highways, and alſo to keep ſuch Ditches, Ec, 
ſcoured, fc. and the Surveyors, and their Workmen, are authoriſed to go 
upon the Lands, for the Purpoſes aforeſaid: Provided, That the faid 
Surveyors make proper Trunks, c. Bridges, c. over fuch Nitches, Ec. 
where the ſame ſhall be neceſſaty, for the convenient Enjoyment of the 
Lands, Sc. through which the ſame ſhall be made, and keep the fame in 
Repair; and do alſo make Satisfaction to the Owner or Occupier of ſuch 
Lands which are not Waſte or Common, for the Damages; to be ſettled 
and paid in ſuch Manner as the Damages for getting Materials in ſeveral 
incloſed Lands or Grounds. 

By /e#. 15. That the Surveyors of the Highways ſhall make, ſupport, 
and maintain, every public Cartway leading to any Market- I own, Twenty 
Feet wide at the leaſt ; and every public Horſeway or Driftway, Eight 
Feet wide at the Jeaſt, if the Ground between the Pences incloſing the fame 
will admit thereof. | 

By ſect. 16. That where it ſhall appear, upon the View of any Two or 
more of the faid Juſtices of the Peace, that the Ground or Soil of any 
Highway between the Fences thereof is not of ſufficient Breadth, and may 
be conveniently widened and enlarged, or that the ſame cannot be conve- 
niently enlarged, and made commodious for Travellers, without divert- 
ing and turning the fame; ſuch Juſtices ſhall, within their reſpective 
Juriſdictions, order ſuch Highways reſpectively to be widened and en- 
larged, or diverted and turned, in ſuch Manner as they ſhall think ft, fo 
that the ſaid Highways, when enlarged and diverted, ſhall. not exceed 
Thirty Feet in Breadth ; and that neither of the faid Powers do extend 
to pull down any Houſe or Building, or to take away the Ground of any 
Garden, Park, Paddock, Court, or Yard ; and for the Satisfaction of the 
Perfon or Perſons, Bodies Politick or Corporate, who are ſeiſed or poſſeſ- 
fed of, or intereſted in their own Right, or in Truſt for any other Perſon 
or Perſons, in the ſaid Ground that ſhall be laid into the ſaid Highways 
reſpectively, ſo to be enlarged, or through which ſuch Highway, ſo to be 
diverted and turned, ſhall go, the faid Surveyor, under the Direction 
and with the Approbation of the ſaid Juſtices, ſhall make an Agreement 
with him, her, .or them, for the Recompence to be made for ſuch 
Ground, and for the making ſuch new Ditches and Fences as ſhall be 
neceſſary, according and in Proportion to their ſeveral and reſpective 
Intereſts therein, and alſo with any other Perſon, &c. that may be injured 
for the Satisfaction to be made: And if the Surveyor, under the Direction 
and with the Approbation of the Juſtices, cannot agree with the ſaid 
Perſon, Cc. or if he cannot be found, or ſhall refute to treat, or take 
Satisfaction offered; then the Juſtices of the Peace, at any General Quar- 
ter Seſſions to be holden for the Limit, upon Certificate in Writing, fign- 
ed by the Juſtices _— ſuch View, of their Proceedings, and upon 
Proof of Fourteen Days Notice in Writing having been given by the 
Surveyor of ſuch Pariſh, &c. to the Owner, Occupier, or other Perſon, 
c. intereſted in ſuch Ground, or to his, her, or their Guardian, Qc. 
figniiying an Intention to apply to ſuch Quarter Seſſions for the Purpoſe 
of taking ſuch Ground, ſhall impanel a Jury of Twelve diſintereſted Men 
out of the Perſons returned to ſerve as Jurymen at ſuch Quarter Seſſions ; 
and the Jury ſhall, upon their Oaths, to the belt of rheir Judgment, aſſeſs 
the Damages as they ſhall think reaſonable, not exceeding Forty Years 
Purchaſe 2 the clear yearly Value of the Ground, and likewiſe ſuch Re- 

compence 
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they ſhall thin! reaſonable, for the making of new Ditches 
—_— Satisſaction to any Perſon, Cc. that may be other- 
wiſe injured. And, upon Payment or Tender of the Money awarded and 
aſſeſſed to the Perſon, c. intitled to receive the lame, or leaving it ta the 
Hands of the Clerk of the Peace of ſuch Limit, in caſe ſuch Perion, &c. 
cannot be found, or ſhall refuſe to accept the ſame, for the Uſe of the 
Owner of, or 02ers interefled, tc. the! ntereſt of the ſaid Perſon, Oc. ſhall 
be for ever diveſted out of them, and the ſaid Ground, after ſuch Agree- 
ment or Verdict as aforcfaid, ſhall be eſteemed and taken to be a publick 
Highway, faving nevertheleſs to the Owner, all Mines, Minerals, and 
Foflils, lying under the fame, which can or may be got without breaking 
the Surface of the ſaid Highway; and alſo all Timber and Wood 
growing upon ſuch Ground, to be tallen and taken by ſuch Owner within 
One Month after ſuch Order, or, in Default, to be fallen by the Surveyor, 
within the teſpective Months aforeſaid, and laid upon the Land adjoin- 
ing, for the Benefit of the Owner: And whete there ſhall not appear 
ſufficient Money in the Hands of the Surveyor, then the Two Juſtices, 
in caſe of Agreement, or the Court of Quarter Seſſions, after ſuch Verdict 
as aforeſaid, ſhall order an equal Aſſeſſinent to be made, levied, and 
collected, upon all and every the Occupiers of Lands, Oc. in the reſpec- 
tive Pariſhes, Ic. where ſuch Highways ſhall lie, and direct the Money 
to be paid to the Perſon, Oc. ſo intereſted: Aud the Money thereby 
raiſed ſhall be employed and accounted for, according to the Order and 
Direction of the ſaid Juſtices, or Court of Quarter Seſſions reſpectively, 
for and towards the purchaſing the Land, and for making the Ditches 
and Fences, and alſo Satisfaction for the Damages; and the Aſſeſſment, 
if not paid within Jen Days after Demand, ſhall, by Order of the Juſti- 
ces, or Court of Quarter Seſſions reſpectively, be levied by the Surveyor : 
Provided that no ſuch Aſſeſſment to be made in any One Year ſhall exceed 
the Rate of Sixpence in the Pound of the yearly Value of the Lands, 'Te- 
nements, Woods, Tithes, and Hereditaments, ſo aſſeſſed. 

By /e#. 17. That when any ſuch new Highways ſhall be made, the old 
Highway ſhall be ſtopped up, and the Land and Soil thereof ſhall be fold by 
the Surveyor, with the Approbation of the Juſtices, to ſome Perſon whoſe 
Lands adjoin thereto, if willing to purchaſe, if not, to ſome other Perſon, 
for the full Value: But if ſuch old Road ſhall lead to any Lands, Houſe, or 
Place, which caunot, in the Opinion of ſuch Juſtices reſpeRively, be accom- 
modated with a convenient Way and Paſſage from fuch new Highway, which 
they are hereby authorited to order and lay out, if they find it neceſſary; 
then the old Highway ſhall only be fold ſubjeQ to the Right of Way and 
Paſſage to ſuch Lands, Cc. according to the ancient Uſage, and the 
Money ariſing from ſuch Sale ſhall be applied towards the Fiche of 
the Land where ſuch new Highway ſhall be made: And upon Payment 
or Tender of the Money, and upon a Certificate by the Two Juſtices, or 
by the Chairman of the Court of Quarter Seſſions, in caſe the (ame ſhal; 
be determined there, deicribing the Lands fo ſold, and expreſſing the 
Sum fo yn for, and ditecting to whom the ſame ſtall be paid; and 
upon the Purchaſer's taking a Receipt for ſuch Purchaſe-money from the 
Perſon intitled to receive the ſame, by an Indorſement on the Back of 
ſuch Certificate, the Soil of ſuch old Highway ſhall become veſted in ſuch 
Purchaſer and his Heirs; but all Mines, Minerals, and Foſſils, lying 
under the ſame, ſhall continue to be the Property of the Perſon who 
would from Time to Time have been intitled to the fame, if ſuch old 
Highway had continued there. 

By ſe#. 18, That in caſe ſuch Jury ſhall give in and deliver a Ver- 
dict for more H lonies, as a Recompence for the Right, Intereſt, or Pro- 


perty, 
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erty, of any Perſon, Ec, or for the making ſuch Fence, or for ſuch 
mage, than what ſhall have been offered by the Surveyor, before 
ſuch Application to the Court of Quarter Seſſions; then the Coſts and 
Expences attending the ſaid ſeveral Proceedings ſhall be borne and paid 


by the Surveyor out of the Monies in his Hands, or to be aſſeſſed and 


levied by virtue and under the Powers of the Act; but if ſuch Jury ſhall 

ive a Verdict for no more, or for leſs Monies than ſhall have been of- 
tered before ſuch Application to the Court of Quarter- Seſſions; then the 
Colts and Expences ſhall be borne and paid by the Perſon, Cc. who ſhall 
have refuſed to accept the Recompence. 

By /e#. 19. That when it ſhall appear, upon the View of any Two or 
more of the Juſtices of the- Peace, that any public Highway, not 1n the 
Situation herein-before deſcribed, or public Bridleway, or Footway, may 
be diverted, ſo as to make the fame nearer or more commodious to the 


Publick, and the Owner or Owners of the Lands and Grounds through 


which ſuch new Highway, Bridleway, or Footway, is propoſed to be 
made, ſhall conſent thereto, by Writing under his or their Hand and Seal, 


or Hands and Seals, it thall be lawful, by Order of ſuch Juftices, at ſome 


ſpecial Seſſions, to divert and turn, and to ſtop up ſuch Footway, and 
to divert, turn, and ſtop up, and incloſe, ſell, and diſpoſe of ſuch old 
Highway or Bridleway, and to purchaſe the Ground and Soil for ſuch new 
Highway, Bridleway, or Footway, by ſuch Ways and Means, and ſub- 
ject to ſuch Exceptions and Conditions, in all Reſpects, as herein before 
mentioned with regard to Highways to be widened or diverted ; and 
where any ſuch Highway, Bridleway, or Footway, herein laſt before 
deſcribed, ſhall be fo ordered to be ſtopped up or incloſed, and ſuch new 
Highway, Bridleway, or Footway, ſet out and appropriated in lieu there- 
of, as aforeſaid, it ſhall and may be lawful for any Perſon or Perſons in- 
jured or aggrieved by any ſuch Order or Proceeding, or by the Incloſure 
of any Road or Highway, by virtue of any Inquiſition taken upon any 
Writ of Ad quod damnum, to make his or their Complaint thereof, by 
Appeal to the [uſtices of the Peace, at the next General Quarter Seſſions, 
which ſhall be holden within the Limit where the ſame ſhall tie, after ſuch 
Order made or Proceeding hid, as aforeſaid, upon giving Ten Days No- 
tice in Writing of ſuch Appeal to the Surveyor and Party intereſted in 
ſuch Incloſure, if there ſhall be ſufficient Time for that Purpoſe ; if not, 
ſuch Appeal may be made upon the like Notice io the next ſubſequent 
Quarter Seſſions of the Peace; which Courts of Quarter Seſſions are 
hereby reſpectively anthoriſed and impowered to hear and finally deter- 
wine ſuch Appeal; and if no ſuch Appeal be made, or, being made, 
ſuch Order and Proceedings ſhall be cor firmed by” the faid Court, the 
ſaid Incloſures may be made. and the ſaid Ways ſtopped, and the Pro- 
ceedings thereupon thall be binding and concluſive to all Perſons whom- 
loe ver; and the new Highway, B:idieway, or Footway, fo to be appropri- 
ated and fet ont, ſhall be, and for ever atrer continue, a public Highway, 
Bridleway, or Footway, to all [ntenis and Purpoſes whatſoever ; but no 
Incloſures of ſuch old Highways or Bridleway, or -Stoppage of ſuch Foot- 
way, thall be made, until ſuch new tlighways, Bridleway, or Footway, 
ſhall be completed, and 2 into good Condition and Repair, and ſo cet- 
tified by Two Juſtices of the Peace, upon View thereof ; which Certificate 
ſhall be returned to the Clerk of the Peace, and by him inrolled amongſt 
the Records of the faid Court of Quarter Seſſions; but from and after 
| ſuch Certificate ſuch old Highways, Bridleway, or Footway, ſhall and 
may be ſtopped up, and the Soil of ſuch old Highways or Bridleway 
fold, in the Manner, and ſubje& to the Reſervations and Reſtrictions 
herein before mentioned with reſpect to Highways to be enlarged or di- 
verted by virtue of this Act: And where any Highway, Bridleway, or 
Fo:tway, 
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Footway, hath been diverted and turned above Twelve Months, either 
from Neceflity, where the fame have been deſtroyed by Floods, or Slips 
of the Ground on which they were made, or from other Cauſes and Mo- 
tives, if new Highways, Bridleways, or Footways, have been made in 
lieu thereof, nearer or more commodious to the Publick, and the ſame 
have been acquieiced in, and no Suit or Proſecution hath been com- 
menced for the diverting or turning the fame, every new Highway, 
Bridleway, ot Footway, ſet out and uſed in the Place of that ſo diverted 
and turned, ſhall from henceforth be the public Highway, Bridleway, or 
Footway, to all Intents and Purpoſes whatfoever ; and all Perſons liable 
to the Repair of any ſuch old Highways, Bridleway, or Footway, fo di- 
verted and turned, or to be diverted and turned, as aforefaid, ſhall, in the 
{me Manner, be and continue liable to the Repair of ſuch new Highways, 
Bridleway, or Footway, except where any Agreement ſhall have been 
made relative to ſuch Repairs, between the Parties intereſted therein, which 
hath laid the Burthen thereof, or of any Part thereof, upon any other Per- 
ſon, in which Caſe the ſame ſhall be obſerved, " 

By ſeck. 20. That no common Land, lying between the Fences of an 
old Highway to be ſtopped up or incloſed by virtue of this Act, ſhall be 
incloted ; and where the Land lying between the Fences of ſuch Highway, 
not being common Land, ſhall, upon a Medium, exceed Thirty Feet in 
Ereadth, and not extend to Fifty Feet in Breadth, the ſame ſhall not be 
ſtopped up or incloſed, until Satisfactien ſhall be made to the Owaer of 
ſuch Land, for ſo much thereof as ſhall exceed the faid Breadth of Thirty 
Feet; and if the Parties cannot agree in the Satisfaction ſo to be made, 
the ſame ſhall be adjuſted by the ſaid Juſtices, or the Jury, if a Jury ſhall 
be impanelled ; and if the Land between the Fences incloſing ſuch High- 
ways, not being common Land, ſhall exceed Fifty Feet in Breadth upon 
a Medium, or it the faid old Raad, fo to be diverted or turned, ſhall lie 
through the open Field or Ground belonging to any particular Perſon, 
ſuch Perſon, and alſo the Per ſon intitled to the Land between the Fences 
on the Side of ſuch Highway, ſhall reſpectively hold and enjoy the Land 
and Soil of ſuch old Highway, and pay to the Surveyor, for the Uſe of 
the Highways, ſo much Money as ſhall be agreed upon between the Par- 
ties; ot, if they cannot agree, fo much as ſhall be adjudged by the Juf- 
tices, or Jury, if ſuch Jury ſhall be impanelled, as aforeſaid, to be ade- 
quate to the Purchaſe, eſtimating ſuch Highway at Thirty Feet in 
Breadth, upon an Average. 

By ſect. 21, | hit where any Footway ſhall he diverted by virtue of the 
Ad through the Land belonging to the fame Perſon who owned the Land 
through which ſuch old Footway lay, the fame thall be adjudged and 
deemed an Exchange only, and no da tisfaction or Compenſation ſhall be 
made, unleſs the Land to be uſed for ſuch new Footway ſhall be of greater 
Length, and of greater Value, than the Land uſed for ſuch old Footway ; 
and where the Footway ſhall not be turned through the Lands belonging 
to the fame Perſon, the Damage occaſioned by ſuch old Footway to the 
Lands through which it lay, if the Parties intereſted ſhall not agree in ad- 
Juiting the fame, ſhall be adjudged by Iwo indifferent Perſons, the One 
to be named by the Owner, and the other by the Two Juſtices ; and if the 
Perſons ſo to be nominated cannot agree therein, they ſhall chuſe ſome 
Third Perſon to adjudge the fame, whoſe Determination ſhall be final ; 
and the Money at which ſuch Damages ſhall be aſſeſſed ſhall be applied in 
making Satisfaction to the Owner | 

By ſe. 22. That if in any Pariſh, fc. where any Highway ſhall be 
diverted and turned by virtue of the Act, it ſhall appear to the Juſtices, 
that there are other Highways within ſuch Pariſh, Cc. beſides that fo to 
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be diverted, which may, without Inconvenience to the Public, be diverted 
into ſuch new Highway, or into any other Highway or Highways within 
ſach Pariſh, &c. and the Charge of repaiting ſuch Highway or Highways 
may be thereby ſaved to fuch Pariſh, c. it ſhall be lawful for ſuch 
Juſtices to order ſuch Highway or Highways, which ſhall appear to them 
unneceſſary, to be ſtopped up, and the Soil-thereof fold, in ſuch Manner, 
and ſubject to ſuch Reſtrictions, and ſuch Right of Appeal to the Party 
aggrieved, as before directed concerning Highways, to be ſtopped up or 
incloſed. 

By ſect. 23. That every Surveyor ſhall give Information upon Oath to 
the Juſtices, or any Two or more of them, of all ſuch Highways, and of all 
Bridges, Cauſeways, or Pavements, upon ſuch Highways, as are out of 
Repair, and ought to be repaired by any Perſon, Wc. by reaſon of any 
Grant, Tenure, Limitation, or Appointment, of any charitable Gift or 
otherwiſe howſoever ; and the Juſtices ſhall limit a Time for repairing the 
ſame, of which Notice ſhall be given by the ſaid Surveyor to the Occupiet 
of the Lands or Tenements liable to the Burthen, or to ſuch other Perſons, 
c. as are chargeable ; and if ſuch Repairs ſhall not be effectually made 
within the Time limited, the Juſtices ſhall preſent ſuch Highways, Bridges, 
Cauſeways, or Pavements, ſo out of Repair, together with the Perſons, 
Sc. liable to repair the ſame, at the next General Quarter Seſſions of the 
Peace for the Limit wherein ſuch m_— ſhall lie, and the Juſtices at 
ſuch Quarter Seſſions may, if they ſee juſt Cauſe, direct the Proſecution to 
be carried on at the general Expence of ſuch Limit, and to be paid out of 
the general Rates within the ſame. 

By ſect. 24. That every Juſtice of Aſſize, Juſtices of the Counties Pa- 
latine of Cheſter, Lancaſter, and Durham, and of the Great Seſſions in 
Wales, ſhall have Authority by this Statute, upon his or their own View, 
and every Juſtice of the Peace, either upon his own View, or upon In- 
formation upon Oath to him given by any Surveyor of the Highways, to 
make Preſentment at their reſpective Aſſiſes or Great Seſſions, or in the 
open General Quarter Seſſions, of ſuch reſpective Limit, of any Highway, 
Cauſeway, or Bridge, not ſufficiently repaired and amended, or of any 
other Default or Offence committed and done contrary to the Proviſion and 
Intent of the Statute ; and that all Defects in the Repair thereof ſhall be 
preſented in ſuch Juriſdiction where the fame do lie, and not elſewhere ; 
and that no ſuch Preſentment, nor any Indictment tor any ſuch Default or 
Offence, ſhall be removed by Certiorari, or otherwiſe, out of ſuch Juriſ- 
diction, till ſuch lndictment or Preſentment be traverſed, and Judgment 
thereupon given, except where the Duty or Obligation of repairing the 
ſaid Highways, Cauſeways, or Bridges, may come in Queſtion ; and that 
every ſuch Preſentment ſhall be of the ſame Effect, as it preſented and 
found by the Oaths of Twelve Men; and that for every ſuch Default or 
Offence ſo preſented, the Juſtices of Aſſize, Counties Palatine, and Great 
Seſſions, at their reſpective Courts, and the Juſtices of the Peace, at their 
General Quarter Seſſions, ſhall have Authority to aſſeſs ſuch Fines as to 
them ſhall be thought meet: Saving to every Perſon that ſhall be affected 
his lawful Ts as well with reſpect to the Fact of Non-repair as to 
the Duty or Obligation of repairing, as they might have had upon an 
Indictment; and the Juſtices of the Peace, at their General Quarter Seſ- 
ſions, or the major Part of them, may, if they ſee juſt Cauſe, direQ the 
Proſecutions upon ſuch Preſentments as ſhall be made at the Quarter Seſ- 
fions, to be carried on at the general Expence of ſuch Limit, and to be paid 
out of the general Rates within the ſame, \ 

By ſect. 25. That the Juſtices of the Peace, at any Special Seſſions to 
be held by Virtue of the Act, may, by Writing under their Hands and 
Seals, order thoſe Highways, (not being Turnpike Road,) which in their 
Opiaion do moſt want Repair within their Juriſdiction, to be firſt amend- 
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ed, and at what Time, and in what Manner, the fame ſhall be amended ; 
according to which Order, if ſuch there be, all and fingular the reſpective 
Snrveyors of the Highways are required to proceed within their reſpective 

ties. 
wy ſe. 26. For the better Convenience of Travellers, where ſeveral 
Highways meet, the Juſtices, at ſome Special Seſſions, ſhall iſſue their 
Precept to the Surveyor of the Highways for any Pariſh, Sc. where ſeve- 
ral Highways meet, and there is no proper or ſufficient Direction Poſt, 
or Stone, already ereQted, requiring him forthwith to cauſe to be erected, 
in the moſt convenient Place where iuch Ways meet, a Stone or Poſt, 
with Inſcriptions thereon, in large legible Letters, painted each Side, 
containing the Name or Names of the next Market Town or Towns, or 
other conſiderable Place or Places, to which the ſaid Highways reſpective- 
ly lead; and alſo at the ſeveral Approaches or Entrances to ſuch Parts of 
any Highways as are ſubject to deep or dangerous Floods, graduated 
Stones or Pofls, denoting the Depth of Water in the deepeſt Part of the 
ſame, and likeways ſuch Direction Poſts or Stones, as the Juſtices ſhall 
judge to be neceſſary, for the guiding of Travellers in the beſt and ſafeſt 
Tract through the Floods or Waters; and the Surveyor ſhall be reimburſ- 
ed the Expences out of the Montes received purſuant to the Directions of 
the Act; and in caſe any Surveyor ſhall, by the Space of Three Months 
after ſuch Precept to him direQed and delivered, negle& or refuſe to cauſe 
ſuch Stones or Poſts to be fixed, every ſuch Offender ſhall forfeit the Sum 


of Twenty Shillings. 


By ſect. 27. For the better repairing, and keeping in Repair, the High- 
ways, and providing Materials, it ſhall be lawtul for every Surveyor to 
take and carry away ſo much of the Rubbiſh or Refuſe Stones, of any 
Quarry or Quarries, lying and being within the Parith, c. (except fuch 
as ſhall have been got by the Surveyor of any Turnpike Road,) without 


the Licence of the Owner, as they ſhall judge neceſſary for the Amend- 
ment of the Highways, but not to dig or get Stone in iuch Quarry with- 


out Leave of the Owner, and alſo that it thall be lawfal for every ſuch 
Surveyor, for the Uſe aforeſaid, in any waſte Land or common Ground, 
River, or Brook, within the Parith, Ec. br within any other Pariſh, gc. 
wherein Gravel, Sand, Chalk, Stone, or other Materials, are reſpectively 
likely to be found, (in caſe ſufficient cannot be conveniently had within 
the Pariſh, Ic. where the ſame are to be employed, and ſufficient ſhall be 
left for the Uſe of the Roads in ſuch other Pariſh, Cc.) to ſearch for, dig, 
get, and carry away the ſame, fo that the Surveyor doth not thereby di- 
vert or interrupt the Courſe of ſuch River or Brook, or prejudice or da- 
mage any Building, Highway, or Ford, nor dig or get the ſame out of 
any River or Brook within the Diſtance of One Hundred Feet above or 
below any Bridge, nor within the like Diſtance of any Dam or Wear; 
and likewiſe to gather Stones lying upon any Lands or Grounds within the 
Pariſh, c. where ſuch Highway ſhall be, for ſuch Service and Purpoſe, 
and to take fo much of the Materials as by the Diſcretion of the Surveyor 
ſhall be thought neceſſary, without making any Satisfaction for the faid 
Materials; but Satisfaction ſhall be made for all Damages done to the 
Lands or Grounds of any Perſon, by carrying away the fame, in the Man- 
ner directed for getting and carrying Materials in incloſed Lands or 
Grounds; but no ſuch Stones ſhall be gathered without the Conſent of 
the Occupier of ſuch Lands or Grounds, or a Licence from a Juſtice of 


Peace for that Purpoſe, after having ſummoned ſuch Occupier to come 


before him, and heard his Reaſons, if he ſhall appear and give any, for 

refuſing his Conſent. 

By /e. 28, That nothing in this Act contained, relative to the gather- 

ing or getting of. Stones, ſhall extend to any Quantity of Land, (being 
Vor. III. G | private 
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private Property,) covered with Stones thrown up by the Sea, commonly 
called Beach. | 

By ſect. 29. That it ſhall be lawful for every ſuch Survevor, for the Uſe 
aforeſaid, to ſearch for, dig, and get Sand, Gravel, Chalk, Stone, or 
other Materials, if ſufficient cannot conveniently be had within ſuch waſte 
Lands, common Grounds, Rivers, or Brooks, in and through any of the 
ſeveral or incloſed Lands or Grounds of any Perſon or Perſons whomſoever, 
within the Pariſh, Sc. where the ſame ſhall be wanted, by Licence from 
Two Juſtices of the Peace, at a Special Seſſions, within any other Pariſh, 
Sc. adjoining or lying near to the Highway for which fuch Materials ſhall 
be requized, if it ſhall appear to ſuch Juſtices that ſufficient Materials can- 
not be conveniently had in the Pariſh, fc. where ſuch Highways lie, or in 
the waſte Lands, or common Grounds, Rivers, or Brooks, of ſuch adja- 
cent Pariſh, c. and that a ſufficient Quantity of Materials will be left for 
the Uſe of the Pariſh, Cc. where the fame ſhall be, (ſuch Lands or 
Grounds not being a Garden, Yard, Avenue to a Houſe, Lawn, Park, 
Paddock, or incloſed Plantation,) and to take and carry away ſo much of 
the Materials as by the Diſcretion of the Surveyor ſhall be thought neceſ- 
ſary; the Surveyor making ſuch Satisfaction tor the Damage to be done 
to ſuch Lands or Grounds by getting and carrying away the fame, as 
ſhall be agreed upon between him and the Owner, Occupier, or other 
Perſon intereſted in ſuch Lands or Ground reſpectively, in the Preſence, 
and with the Approbation, of 'T'wo or more ſubſtantial Inhabitants of 
fuch Pariſh, Ac. and in caſe they cannot agree, then ſuch Satisfaction and 
Recompence ſhall be ſettled and aſcertained by Order' of One or more 
Juſtice or Juſtices of the Peace of the Limit where ſuch Land or Ground 
ſhall lie: And in ſuch Places, where, from the want of other Materials, 
burnt Clay may be ſubſtituted in the Place thereof, it ſhall be lawful for 
the Surveyor to dig Clay in ſuch Places as he is authoriſed to dig Chalk 
or Gravel, and to dry the ſame upon the Lands adjoining, ard to burn 
the ſame upon any waſte Lands or common Grounds, and to czrry ſuch 
Clay in ſuch Manner as other Materials are allowed to be carri-d by the 
Act, upon making ſuch Satisf. ion for the Damages within the ſeveral 
incloſed Lands or Grounds where ſuch Clay ſhall be placed or carried, as 
herein directed with regard to other Materials: Provided, that when the 
Owner of any ſuch incloſed Lands ſhall have Occafion for any ſuch Mare- 
rials lying within the fame, for the Repair of any Highway, or other 
Roads or Ways upon his Eſtate, or which he ſhall be under Obligation 
to repair, and ſhall give Notice to ſuch Surveyor that he apprehends 
there will not be ſufficient for thoſe Purpoſes, and alſo ſor the Uſe of 
the public Highways z then the Surveyor ſhall not be permitted to dig or 
take ſuch Materials without the Conſent of ſuch Owner, or an Order of 
Two Juſtices of the Peace, after havinz ſummoned and heard the Owner 
or Occupier, or his Steward or Agent; which Juſtices are authoriſed to 
inquire into the Nature and Circumſtances of the Caſe, and to permit or 
reſtrain ſuch Power, in ſuch Manner, and under ſuch Directions, as to 
them ſhall ſcem juſt. 

By ſe. 3o. Reciting that whereas in ſome Pariſhes, c. there may not 
be ſufficient Materials for the Repair of the Highways within the ſame, 
nor within the waſte Lands, common Grounds, Rivers, or Brooks, of 
any other Pariſh, Cc. lying within a convenient Diſtance from ſuch 
Highway, by reaſon whereof the Surveyor of ſuch Highway may be forced 
to buy fuch Materials, and to make Recompence and Satisfaction to 
the Owner or Occupier of incloſed Lands, for Damage which may be 
done by getting and carrying thereof: And reciting that whereas no Pro- 
viſion is made for raiſing a Fund to reimburſe the Expences, and alſo 
ſuch Expences as the Surveyors may incur, by erecting Guide-polts, ot 


other 
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ather Poſts or Stones, and by making or repairing ſuch Trunks, Tunnels, 
Plates, Bridzes, or Arches, as aforeſaid, and by rendering Satisfaction for 


done to Lands by the making of new Ditches or Drains, nor 
. id by ſuch Paiſh, Townſhip, or Place, to ſuch 


for the Salary to be pat Plas 
ace, of Ae it is enacted, That upon Application by ſuch 
Surveyor to the Juſtices of the Peace, at their Special Seſſions, and Oath 


made of the Sum or Sums of Money which he hath bona fie laid out and 
expended, or which will be required for the Purpoſes atoreſaid, the ſaid 
Juſtices, or any Two or more of them, ſhall, by Warrant under their 
Hands and Seals, cauſe an equal Aſſeſſinent to be made, for the Purpoſes 
aforeſaid, upon all Occupiers of Lands, Lenements, Woods, Tithes, 
and Hereditaments, within ſuch Paiiſh, c. where ſuch Money ſhall be 
ſo expended ; and the ſame ſhall be made and collected by ſuch Perſon, 
and allowed in ſuch Manner, as the Juſtices by their Order at ſuch Seſ- 
ſions, ſhall direct and appoint in that Behalf ; and the Money thereby 
raiſed ſhall be employed and accounted for, according to the Direction 
of the Juſtices, for the Purpoſes aforeſaid ; and the Aſſeſſment ſhall be 
levied in ſuch Manner as after mentioned: Provided nevertheleſs, That 
no ſuch Aſſeſſment to be made for thoſe or any of thoſe Purpoſes, in any 
One Year, ſhall exceed the Rate of Sixpence in the Pound, of the yearly 
Value of the Lands, &c. ſo to be aſſeſſed. ; 

By ſect. 31. That if any Surveyor, or Perſon employed by him, ſhall, 
by reaſon of the ſearching for, digging, or getting any Gravel, Sand, 
Stones, Chalk, Clay, or other Materials for repairing any Highways, 
make any Pit or Hole in any ſuch Lands or Grounds, Rivers or Brooks, 
wherein ſuch Materials ſhall be found, he ſhall forthwith cauſe the ſame 
to be ſufficiently ſenced off, and ſuch Fence ſupported during ſuch Time 
as the Pit or Hole ſhall continue open, and ſhall, within Three Days af- 
ter ſuch Pit or Hole ſhall be made, where no Gravel, Stones, or Materials, 
ſhall be found, cauſe the ſame to be forthwith filled up, levelled, and 
covered with the Turf or Clod which was dug out; and where any ſuch 
Materials ſhall be found, within fourteen Days after having dug up ſuf- 
hcient Materials in ſuch Pit or Hole, cauſe the ſame to be filled up, ſlop- 
ed down, or fenced off, and ſo continued; and every Surveyor ſhall, 
within Twenty Days after he ſhall be appointed to that Office, cauſe all 
the Pits and Holes which ſhall then be open, and not likely to be further 
uſeful, to be filled up or ſloped down; and, if they are likely to be further 
u eful, he ſhall ſecure the fame by Poſts and Rails, or other Fences, to 
prevent Accidents; and, in caſe of Neglect, ſhall forfeit the Sum of Ten 
Shillings for every Default: And in cate of Neglect for the Space of Six 
Days after Notice from any Juſtice of the Peace, or from the Owner or 
Occupier, or any Perſon having Right of Common, and ſuch Neglect 
and Notice ſhall be proved upon Oath before One or more of the ſaid 
Juſtices of the Peace, he ſhall forfeit not exceeding Ten Pounds, nor leſs 
than For:y Shillings, for every ſuch Neglect; to be determined and ad- 
judged by ſuch juſtice or Juitices, and to be laid out and applied in the 
tencing off, filling up, or ſloping down, ſuch Pit or Hole, and toward 
the Repair of the Roads in the Pariſh, Sc. where the Offence ſhall be 
committed. | 

By /e#. 32. That no Stone, Gravel, or Materials, to be dug for the Uſe 
of any other Pariſh, c. than that wherein the ſame are found, ſhall be 
removed or carried from the Place where they thall be fo dug, at any 
other Time than between the Firſt Day of April and the Fitſt Day of No- 
wvember, ot in the Time of hard Froft in the Winter Seaſon. 

By ſedt. 33. That if any Perſon ſhall dig, or cauſe to be dug, Materials 
for the Highways, contrary to the Direction of the Act, whereby any 
Bridge, Mill, Building, Dam, Hwy. Ford, Mines, or Tin-works, may 
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be damaged or endangered; every Offender ſhall forfeit, for every ſuch 
Offence, any Sum not exceeding Five Pounds, nor leſs than Twenty Shi!. 
lings, at the Diſcretion of the Court or Juſtices before whom Complaint 
thereof ſhall be made. 

By ſect. 34. That the Surveyor, together with the Inhabitants and Oc- 
cupiers of Lands, Tenements, Woods, Tithes, and Hereditaments, within 
each Pariſh, &c, ſhall, at proper Seaſons in every Year, uſe their Endea- 
vours for the Repair of the Highways, and ſhall be chargeable thereunto, 
as followeth ; that is to ſay, Every Perſon keeping a Waggon, Cart, 
Wain, Plough, or Tumbrel, and Three or more Horſes or Beaſts of 
Draught uſed to draw the ſame, ſhall be deemed to keep a Team, 
Draught, or Plough, and be liable to perform Statute-duty with the fame, 
in the Pariſh, c. where he reſides, and ſhall, Six Days in every Year, 
(if ſo many Days ſhall be found neceſſary,) to be computed from Michael- 
mas to Michaelmas, fend, on every Day, and at every Place, to be ap- 
pointed by the Surveyor for amending the Highways in ſuch Pariſh, Tc. 
One Wain, Cart, or Carriage, furniſhed after the Cuſtom of the Country, 
with Oxen, Horſes, or other Cattle, and all other Neceſſaries fit to carry 
Things for that Purpoſe, and alſo Two able Men with fuch Wain, Cart, 
or Carriage; which Duty ſo performed ſhall excuſe every ſuch Perſon 
from his Duty in ſuch Pariſh, &c. in reſpe& of all Lands, Tenements, 
Woods, Tithes, or Hereditaments, not exceeding the annual Value of 
Fifty Pounds, which he ſhall occupy therein: And every Perſon keeping 
ſuch Team, Draught, or Plough, and occupying in the ſame Pariſh, Cc. 
Lands, Fc. of the yearly Value of Fifty Pounds, over and beyond the 
faid yearly Value of Fifty Pounds, in reſpe& whereof ſuch Team- duty 
ſhall be performed; and every ſuch Perſon occupying Lands, &c. of the 
yearly Value of Fifty Pounds, in any other Pariſh, &c. beſides that where- 
in he reſides, and every other Perſon not keeping a Team, Draught, or 
Plough, but occupying Lands, Cc. of the yearly Value of Fifty Pounds, 
in any Pariſh, Fc. ſhall, in like Manner reſpectively, and for the ſame 
Number of Days, find and ſend One Wain, Cart, or Carriage, furniſhed 
with not leſs than Three Horſes, or Four Oxen and One Horſe, or Two 
Oxen and Two Horſes, and Iwo able Men to each Wain, Cart, or 
Carriage; and, in like Manner, for every Fifty Pounds per Annum re- 
ſpectively which every fuch Perſon ſhall further occupy, in any ſuch 
Pariſh, tc, fuch Wains, Carts, or Carriages, to be employed by the 
Surveyor in the repairing and amending the Highways within the Pariſh, 
Sc. where ſuch Lands, Cc. ſhall reſpectively lie; and every Perſon who 
ſhall not keep a Team, Dravght, or Plough, but ſhall occupy Lands 
c. under the yearly Value of Fifty Pounds, in the Pariſh, c. where he 
reſides, or in any other Pariſh, Cc. and every Perſon keeping a Team, 
Draught, or Plough, and occupying Lands, &c. under the yearly Value 
of Fitty Pounds, in any other Pariſh, Sc. than that wherein he reſides, 
ſhall reſpectively contribute to the Repair of the Highways, and pay to 
the Surveyor of ſuch Pariſh, &c. reſpectively, in lieu of ſuch Duty, the 
Sums following ; videlicet, For every Twenty Shillings of the annual Value 
of ſuch Lands, &c, reſpeQively, the Sum of One Penny for every Day's 
Statute-duty which ſhall be required and called for by the Surveyor of 
ſuch Pariſh, &c. reſpectively, in every Year, not exceeding Six Days 
Duty in the Whole, as aforeſaid; and every ſuch Perſon reſpectively 
ſhall, in like Manner, pay the Sum of One Penny for evety Twenty Shil- 


lings of the annual Value of the Lands, &c. which he ſhall occupy in any 


ſuch Pariſh, &c. reſpeQively, above the annual Value of Fifty Pounds, 
and Jeſs than One Hundred Pounds, and ſo for every Twenty Shillings 
that each progreſſive and intermediate annual Value of Twenty Shillings, 
of the Lands, Oc. which he ſhall ſo occupy, ſhall fall ſhort of e 
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Increaſe of Fifty Pounds, in every Pariſh, Cc. where ſuch Lands, &, 
ſhall reſpectively lie, for every Day's Statute-duty ſo to be required as 
aforeſaid; which ſeveral Sums thail be conſidered as Compoſitions, and 
ſhall be paid to the Surveyor of the Pariſh, We. in which they are charged, 
for the Uſe of the Highways therein, at the Time ſuch Compoſitions ate 
to be paid under the Authority of the Act, or within Ten Days after; 
or, in Default of ſuch Payments, ſuch Money ſhall be levied by Dittrels 
and Sale: Provided that no Perſon keeping ſuch Team, Draught, or 
Plough, and performing Duty with the ſame, as aforeſaid, in the Pariſh, 
cc. where he reſides, and not occupying Lands, &c. within the fame, of 
the yearly Value of Thirty Pounds, fhall be obliged to ſend more than 
One Labourer with ſuch Team, Draught, or Plough. | | 

By ſed. 35. That every Perſon who ſhall not keep a Team, Draught, 
or Plough, but ſhall keep One or more Cart or Carts, and One or Iwo 
Horſes or Beaſts of Draught only, uſed to draw in each of ſuch Carts 
upon the Highways, ſhall be obliged to perform his Statute-duty for 
the like Number of Days with ſuch Cart or Carts, and Horſe or Horſes, 
or Beaſts of Draught, and One Labourer to attend each Cart, or to pay 
for the Lands &c. which he ſhall occupy, according to the Rate afore- 
ſaid, at the Option of the Surveyor; and every Perſon who ſhall keep a 
Coach, Poſt-chaiſe, Chair, or other Wheel-carriage, and not keep a Team, 
Draught, or Plough, nor occupy Lands, &c. of the annual Value of 
Fifty Pounds, in the Pariſh, Sc. where he ſhall refide, ſhall pay to the 
Surveyor One Shilling in reſpect of every ſuch Day's Stature-duty, for 
every Horſe which he ſhall draw in any ſuch Carriage, or ſhall pay ac- 
cording to the Value of the Lands, c. which he ſhall occupy, according 
to the Rate aforeſaid, at the Option of the Surveyor ; and alſo every 
Man inhabiting in any Pariſh, &c. and being of the Age of Eighteen, 
and under the Age ef Sixty Years, not chargeable in anv of the Re- 
ſpects aforeſaid tor Lands, c. of the yearly Value of Four Pounds 
or upwards, and not being bona fide an Apprentice or menial Servant, 
nor having performed the taid Duty, or paid the Compoſition for the- 
ſame, in any other Pariſh, Cc. for that Year, ſhall, by themſelves, or One 
ſufficient Labourer for every of them, upon every of the faid Days on 
which they ſhall be called forth by the Surveyor, together with the other 
Labourers, work and labour in the Amendment of the Highways, as 
they ſhall be ditected by tuch Surveyor; aud if the Leams, Draughts, 
or Ploughs, or any of them, ſhall not be thought needful by the Surveyor, 
on any of the ſaid Days, then every ſuch Perſon who ſhould have ſent any 
ſuch Veam, Oc. according to the Directions aſoreſa d, ſhall, according to 
the Notice to be given, as directed, fend unto the Work, for every One 
ſo ſpared, Three able Men, there to labour or pay to the Surveyor the 
Sum of Four Shillings and Sixpence in lieu thereof ; and all ſuch Perſons 
ſhall reſpectively have and bring with them tuch Shovels, Spades, Picks, 
Mattocks, and other Tools and [aitruments as are uſeful and proper for 
the Purpoſes, and all the Perſons and Carriages ſhall diligently perform 
the Work and Labour to which they ſhall be appointed by ſuch Surveyor 
for Eight Hours in every of the Days, within ſuch Pariſh, &c. or in get- 
ting and carrying Materials in and from any other Pariſh, &c. to be em- 
ployed in the Repair of the Highways of the Pariſh, c. for which they 
mall be required to perform tuch Duty and Labour as aforeſaid : And if 
any Perſon, ſending a Team, ſhall not ſend a ſufficient Labourer beſides 
the Driver, (except as before mentioned ;) or if any ſuch Labourer, or 
Driver, or any other Labourer, or the Driver of any Cart, required by 
the Act to perform Statute-duty, ſhall refuſe to work and labour, during 
the Time mentioned, according to the Direction of the Surveyor ; or if 


any Driver ſhall refuſe to carry proper and ſufficient Loads; it ſhall be 
lawful 
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lawful for ſuch Surveyor to diſcharge every ſuch Team, Cart, or Labour- 


er, and to recover from the Owner of every ſuch Team or Cart the For- 
feiture which every ſuch Perſon would have incurred, in caſe no ſuch 
Team, c. reſpectively had been ſent. 

By ſe. 36, That it ſhall and may be lawful for the Surveyor, where 
the Employment for Teams is of ſuch Sort that Iwo Horſes will be ſuf— 
ficient for One Cart, or where a Stand-Catt with One Horſe ſhall be ne- 
ceſſary, to call upon any Perſon liable to ſend a Team, Draught, or 
Plough, who keeps One or more Cart or Carts, and Three or more 
Horics, to ſend ſuch Cart or Carts, Horſe or Horſes, to perform his Sta- 
tute-duty, as the Surveyor ſhall find moſt convenient, and ſhall direct; 
and the durveyor ſhall allow every ſuch Stand-Cart and One Horſe as 
Half a 'I'cam, and every Cart and 'I'wo Horſes as Two-thirds of a Team; 
and if a Waggon ſhall be found neceſſary for any particular Buſineſs, the 
Surveyor may require the Duty, or any Part, to be performed with ſuch 
Waggon, by any Perſon who keeps One; which Directions of the Sur- 
veyor ſhall be obſerved, or the Ferſon liable to perform ſuch Duty ſhall 
forteit ſuch Sum as the Duty ſo required of him thall bear, in Proportion 
to the Forfeiture inflicted for every Neglect in performing Duty with a 
Team, Draught, or Plough. 

By ſed. 37. That every Surveyor ſhall, from Time to Time, give to, 
or cavſe to be left at the Houſe, or uſual Place of Abode, of every Perſon 
liable to perform ſuch Duty or Labour, Four Days Notice at the leaſt of 
the Day, Hour, and Place, upon which each of the Day's Duty ſhall te 
required to be performed; and every Perſon making Default in finding 
and ſending each Wain, Cart, or Carriage, furniſhed as aforeſaid, and 
ſuch able Men with the ſame, as required, or in performing the Duty at 
the Time and Place, and in the Manner directed, ſhall, for every ſuch 
Default or Neglect in ſending ſuch Wain, Cart, or Carriage, with. ſuch 
Men as aforeſaid, forfeit the Sum of Ten Shillings; and for every De- 
fault in ſending every Cart with One Horſe and One Man, 'I hree Shil.ings ; 
and for not ſending every Cart with Two Horſes and One Man, Five Shil- 
lings: And every Perſon or Perſons making Default in ſending any ſuch 
Labourer, and every Perſon making Default in performing ſuch Labour 
at the Time and Place, and in the Manner directed, or in paying Con- 
poſition-money ſhall, for every ſuch Neglect, forfeit the Sum of One 
Shilling and Sixpence ; all which Forfeitures ſhall be applied for the Uſe 
of the Highways within the Pariſh, c. where the ſame ſhall ariſe ; and 
the Surveyor ſhall fairly and equally demand and require ſuch Duty and 
Labour from every Perſon liable, according to the Directions of the Act, 
without Favour or Partiality to any Perfon: And if in any Pariſh, Cc. it 
ſhall not be neceſſary to call forth the whole Duty in any Year, it ſhall be 
abated in a juſt and equal Proportion amongſt all Perfons liable to the 
tame; and the Surveyor ſhall, with all convenient Speed, after Default 
made in Performance of ſuch Duty or Labour, proceed for the Recovery 
of the Penalties or Forfeitures, fo that the ſame way be recovered beſore 
he makes up his Accounts. 

By ſect. 38. That any Perſon liable to perform the Duty, by ſending 
One or more Team or Teams, Draught or Draughts, Plough or Ploughs, 
with Men, Horſes, or Oxen, ſhall and may compound for the ſame, if 
he ſhail think fir, by paying to the Surveyor, at the Time and in the 
Manner after mentioned, ſuch Sum as the Juſtices of the Peace for the 
Limit wherein ſuch Pariſh, Cc. ſhall be, or the major Part at their ſaid 
Special Seſſions, to be held in the firſt Week after Michae/mas Quarter 
Seſſions in every Year, ſhall adjudge and declare to be reatonable, not 
exceeding Six Shillings, nor lets than I hree Shillings, for each Team, 
Draught, or Plough, for each Day; and in Detault of their adjudging 
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and declaring the ſame, the Sum of Four Shillings and Sixpence for 
and in lieu of every ſuch Day's Duty for each Team, Draught, or Plough ; 
and for every Cart and One Horſe oi Beaſt of Draught, Two Shillings ; 
and for every Cart with Two Horſes or Beaſts of Draught, Three Shil- 
lings, for and in lieu of every Day's Duty; and every Inhabitant liable 
to perforin ſuch Duty or Labour, and not chargeable in any other Reſpect, 
ſhall and may compound for the ſame, if he think fit, by paying to the 
Surveyor the Sum of Four-pence for and in lieu of every ſuch Day's Duty 
or Labour reſpeCively, at the Time and in the Manner directed for 
Payment of Compoſition-money. | 

By ed. 39. That if it ſhall appear to the Juſtices, at their Special Seſ- 
fions, to be held in the Week next after Michaelmas Quarter Seſſions, 
that, from the DireCtions before given for the performing and compound- 
ing the Statute-duty, there will be Difficulty in procuring the neceſſary 
Carriage, or a ſufficient Number of Labourers for the Repair of the High- 
ways, In any particular Pariſh, Sc. within their reſpeQive Limits, without 
paying high and extravagant Prices, it ſhall be lawful for ſuch Juſtices 
to order and direct the 1 eam-duty, or fo much as they ſhall think fit, to 
be performed in Kind, within every ſuch Pariſh, tc. except in reſpect of 
ſuch Teams as belong to Perſons who do not occupy Lands, Cc. of the 
annual Value of Thirty Pounds within the fame ; and alfo to order the 
Labourers, liable to perform or compound for Statute-duty, or ſuch Part 
of them as they ſhall think fit, to pertorm Six Days Labour upon ſuch 
Highways in Kind, in cafe ſo many Days Duty ſhall be required, upon 
being paid for ſuch Labour the uſual and cuſtomary Wages given to * 
bourers in ſuch Pariſh, Cc. deducting thereout the Sum of Four-pence 
for each Day's Duty, being the Compoſition allowed for Labourers: 
Provided, that if Part of ſuch Teams or Labourers only are required, it 
ſhall be directed by the Order of the Juſtices in ſome given Proportion, as 
One Half, Third, or Fourth Part thereof ; and the Surveyor ſhall, in that 
Caſe, at a public Veſtry for ſuch Pariſh, Tc. put the Names of all the 
Perſons liable ro ſend ſuch Teams into One Hat or Box, and the Names 
of all the Perſons liable to perform ſuch Labour, into another Hat or 
Box, and ſome Inhabitant ſhall draw out ſuch Number from each as ſhall 
be equal to the Proportion ordered by the Juſtices, and the Perſons fo 
drawn ſhall perform ſuch Duty in Kind for that Year ; and if any ſuch 
Order ſhall be made or continued in the ſubſequent Year, the ſame Me- 
thod ſhall be obſerved, but the Names drawn in the preceeding Year ſhall 
not be put into fuch Hat or Box; and in every ſucceeding Year ſuch 
Method and Regulation ſhall be obſerved by ſuch Surveyor, as to render 
the Duty ſo required to be performed in Kind as equal amongſt the ſeve- 
ral Perſons liable thereto as may be : Which Order of the Juſtices, ſo far 
as the ſame ſhall be extended, ſhall ſuperſede the Power or Liberty of com- 
pounding, and ſhall be binding and effectual, and ſhall continue in Force 
until it ſhall be diſcharged or varied by the Juſtices at ſome ſubſequent 
49 08 Seſſions, to be held in the Week next after Michaelmas Quarter 
Seſſions. 

By /e#. 40. That if any Perſon who ſhall keep a Team, Draught, or 
Plough, and ſhall not occupy Lands, fc. to the Value of Thirty Pounds 
per Annum, in the Pariſh, c. where he ſhall reſide, but ſhall in Part 
maintain his Horſes and Beaſts of Draught uſed in ſuch Team upon or 
from Lands which he ſhall occupy in One or more adjacent Pariſh or 
Pariſhes, it ſhall be lawful for the Juſtices, at ſome Special Seſſions, to 
mitigate and reduce the Duty or Compoſition to ſuch Sum as they thall 
think juſt and reaſonable. 

By ſet. 41. That the Surveyor of every Pariſh, Ic. ſhall, on ſome 
Sunday in November in every Year, cauſe Ten Days Notice at the leaſt to 
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be given in the Church or Chapel of ſuch Pariſh, Ec. and if there be no 
Church or Chapel, or no Service performed therein, then at the moſt public 
Place there, and repeat the like Notice in ſuch Church, Chapel, or Place, 
on the next ſucceeding Sunday, of the Time and Place when and where 
Perſons permitted and inclined to compound, may ſignify to ſuch Surveyor 
their Intention, and every Perſon ſignifying the fame, who ſhall then, or 
within the Space of One Calender Month afterwards, pay to ſuch Surveyor 
the Compoſition, ſhall be diſcharged from the Performance of ſuch Duty, 
which Compoſition- money ſhall be employed by the Surveyor for the 
Uſe of the Highways; and no Compoſition ſhall be permitted, unleſs 
the ſame ſhall be paid at the Day, or within the Time aforeſaid; but in 
Caſes where the Occupation of any Lands, Sc. thall be changed, or any 
new Occupant or Inhabitant ſhall come to reſide in ſuch Pariſh, Tc, at- 
ter the Time appointed for ſuch Compoſition, then the Perſon or Perfons 
occupying ſuch Lands, &c. or ſo reſiding in ſuch Pariſh, Ec. ſhall be al- 
lowed to compound in Manner aforefaid : Provided he, the, or they, 
ſhall pay the ſaid Compoſition-money to the ſaid Surveyor within Fourteen 
Days after he, ſhe, or they, ſhall enter upon ſuch Lands, Cc. or ſhall 
come to refide in ſuch Pariſh, fc. and every Tenant or Occupier of any 
Lands, c. who intends to quit the Poſſeſſion thereof within Six Calendar 
Months from the Time fixed for making ſuch Compoſition, ſhall and may 
compound for Half the Duty, and the ſucceeding Tenant or Occupier 
ſhall and may, in that Caſe, compound or perform the Duty in Kind for 
the other Half; and if the Surveyor ſhall receive from any Perſon a 5 
Compoſition for more Duty than required from the other Inhabitants and I 
Occupiers within the fame Pariſh, Cc. for the ſame Year, he ſhall repay 3 
ſuch extraordinary Compoſition- money to ſuch Perſon ſo as to bring the 1 
Duty to an Equality amongſt all ſuch Inhabitants and Occupiers. 15 
By ſect. 42. That in every Pariſh, Ec. where any Perſon ſhall keep a F | 
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Draught or Plough, and no Carriage, he ſhall pay to the Surveyor the 
Sum of One Shilling for every Horſe, or Pair of Oxen or neat Cattle, 


2 uſed in ſuch Draught or Plough, for every Day's Statute-duty on the 
Day ſuch Duty is required to be performed, or pay according to the Rate . 
aforeſaid ſor the Lands, c. which he ſhall occupy in ſuch Pariſh, We. £; 
at the Option of the Surveyor. | 1 
By ſect. 43. In order to prevent as much as poſſible any Inconvenience 3 


to the Perſons liable to perform Statute-duty, it ſhall be lawful for the 
Inhabitants of every Pariſh, Wc. at. ſome Veſtry, or other public Meet- * 
ing or Meetings, to be held purſuant to the AQ, to appoint Three 5 
Months in every Year, within which no Statute-duty ſh1ll he performed; | 
videlicet, One Month in the Spring, to be called the Seed Month 3; One 
Month in the Summer, for the Hay Rarveſt ; and One other Month in 5 
the Summer, for the Corn Harveſt: Provided, Notice in Writing be given 
of the Times fo apf ointed to the Surveyor of ſuch Pariſh, Cc. reſpec- 
tively, and alto to the Surveyor of every Turnpike Road lying within the 
ſame, within Three Days after every ſuch Meeting, and Fourteen Days at - 
leaſt before the Beginning of each of ſuch Months. | 
By ſect. 44. reciting that whereas, by ſeveral Acts of Parliament con- 
cerning Turnpike Roads, a certain Part of the Duty called Srtatute-duty, is 
or may be directed to be performed on ſuch Roads, and it may happen 
in ſome Places, that the ſeveral Perſons liable thereto may have com- 
pounded for the fame; it's enacted, That in all ſuch Cafes, the Sur- 
veyor of the Highways of the Pariſh, Ec. where ſuch Compoſition ſhall 
have been made, ſhall pay to the Treafurer or Surveyor of ſuch Turn- 
pike Roads a certain Part of the Compoſition-money fo received, to be 
proportioned according to the Number of Days Duty which ſuch Perſon 
or Perſons was or were liable to perform on ſuch Turnpike Road; r 
loney 
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foney ſhall be laid out and nded on ſuch Part of the ſaid Turn- 
Nike - hr as lies within the Pariſh, Sc. from which it was received, and 
notelſewhere ; and if ſuch Surveyor neglect to pay, within Twenty Days 
after he ſhall have received the fame, upon Demand made by ſuch Trea- 
ſarer or Surveyor, the ſame ſhall be levied upon the Goods and Chattels of 
ſuch Surveyor. f 3 

By ſe. 45. That if upon Application of the Surveyor of the Highways 
for any Pariſh, c. to the Juſtices of the Peace for the Limit wherein ſuch 
Pariſh, &c. lieh, at their General or Quarter Seſſions of the Peace, or at 
ſome Special Seſſions for the Highways, the Juſtices ſhall be fully fatisfied, 
by Proof upon Oath, that the Duty directed to be per formed, and the Mo- 
ney «uthoriſed to be collected and received, has been performed, applied, 
and expended, according to the Directions of the Act, or ſhall be fully 
ſatisfied that the common Highways, Bridges, Cauſeways, Streets, or 
Pavements, belonging to ſuch Pariſh, Ec. are ſo far out of Order that 
they cannot be ſufficiently amended and repaired, paved, cleanſed, and 
ſupporied, by the Mears before preſcribed, (Notice being firſt given of 
ſuch intended Application at the Church or Chapel of ſuch Pariſh, Ec. 
on ſome Sunday preceding ſuch Quarter or Special Seſſions, or if the 
Place be extrapzrochial, Notice in Writing being firſt given of ſuch in- 
ten ed Application to ſome of the principal Inhabitants reſiding in ſuch 
extraparochial Place, a Week at leaſt before ſuch General or Special 
Seſſions); then, an equal \ſſefſment upon all and every the Occupier 
of Lands, c. within any ſuch Pariſh, tc. ſhall be made and collected 
by ſuch Perſon and Perſons, and allowed in ſuch Manner, as the Juſ- 
tices, by their Order, at ſuch General or Special Seſſions, ſhall direct; 
and the Money raiſed ſhall be employed and accounted for, according to 
the Orders and Directions of the Juſtices, for and towards the amending, 
repairing, paving, cleanſing, and ſupporting ſuch Highways, Caufeways, 
Streets, Pavements, and Bridges. 

By ſeck. 46. That the Aﬀeſſment laſt before authoriſed, and the Aſ- 
ſeſſment before authoriſed, for buying Materials, making Satisſaction for 
Damages, ereQing Guide-poſts, and paying the Surveyor's Salary, thall not 
together, in any One Year, exceed the Rate of Nine-pence in the Pound 
of the yeariy Value of the Lands, fc. ſo to be aſſeſſed. 

By ſect. 47. That no Fine, Iſſue, Penalty, or Forfeiture, for not re- 
pairing the Highways, or not appearing to any Indictment or Preſent- 
ment for not repairing the fame, ſhall be returned into the Court of Ex- 
chequer, or other Court, but ſhall be levied by and paid into the 
Hards of ſuch Perſon or Perfons, reſiding in or near the Pariſh, Ec. 
where the Road ſhelhlie, as the Court impoſing ſuck Fines, Iſſues, Pe- 
nalties, or Forfeitures, ſhall order and direct, to be applied towards the 
Repair and Amendment of ſuch Highways; and the Perſon or Perſons 
ſo ordered to receive ſuch Fine ſhall receive, apply, and account for the 
ſame, according to the Direction of ſuch Court, or, in Default thereof, 
ſhall fo:teit Double the Sum received; and if any Fine, Iſſue, Penalty, 
or Forfeiture, to be impoſed on any ſuch Pariſh, c. for not repairing 
the Highways, or not appearing as aforeſaid, ſhall be levied on any One 
or more of the Inhabitants of fuck Parith, fc. ſuch Inhabitant may make 
his Complaint to the Juſtices of the Peace, at their Special Seſſions; and 
the Juſtices are authoriſed, by Warrant under their Hands and Seals, to 
cauſe a Rate to be made, according to the Form and Manner laſt before 
preſcribed, for the reimburſing the fame ; which Rate ſo made, and con- 
firmed by any Two Juſtices, ſhall be collected and levied by the Surveyor 
of the Highways of ſuch Pariſh, &c. fo preſented or indicted, as afore- 
ſaid ; and the Surveyor ſhall, within One Month next after the making 
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and confirming the Rate, collect, levy, and pay unto ſuch Inhabitant the 
Money ſo levied on him. de ; 

By ect. 48. That the Surveyor of the Highways for every Pariſh, &&c, 
ſhall carefully and diligently collect the ſeveral Aſſeſſinents, Forteitures, 
Penalties, Sums of Money, and Compoſitions, within the Year for which 
he is appointed Surveyor, and ſhall keep One or more Book or Books, 
in which he ſhall fairly enter a juſt, true, and fair Account of all ſuch 
Money as ſhall have come to his Hands, or to the Hands of the faid 
Aſſiſtant, in reſpe& of ſuch Pariſh, &c. and to whom, and on what Oc- 
caſion, paid or applied; and ſhall alſo enter in ſuch Book or Books a Liſt or 
Liſts of all ſuch Sums of Money as ſhall then remain due and owing ; and 
the Surveyor ſhall alſo enter in the faid Book or Books an Account of all 
Tools, Materials, Implements, and other Things provided, or to be pro- 
vided, by Order of the Inhabitants, at a Veltry, or other public Meeting 

for the Repair of the ſaid Highways, at the public Expence of ſuch Parith, 
Cc. and ſhall produce ſuch Books, and the Aſſeſſments made within that 

' Year, unto the Inhabitants of the Pariſh, Cc. to which they belong, at 
a Veſtry or other public Mecting to be held for that Purpoſe, within 
Fifteen Days before the ſaid Special Seſſions ſo to be held in the Week 
next after Michaelmas Quarter Seſſions, to the Intent that the Accounts, 
Aſſeſſments, and Lifts, may be inſpected by rhe Inhabitants ; and every 
ſuch Surveyor ſhall, after the Books and Aﬀeſſments ſhall have been pro- 
duced, take the fame to ſuch Juſtice of the Peace for the Limit wherein 
ſuch Pariſh, Ic. doth lie, and on ſuch Day, and at ſuch Hour, as ſhall 
be agreed upon at ſuch Meeting, ſome Day after the Meeting of the 
Inhabitants, and before ſuch laſt-mentioned Special Seſſions, and verify 
ſuch Account, or ary Part thereof, upon Oath, it required ; and ſuch 
Juſtice may allow ſuch Account, if he finds it jult, or poſtpone it until 
tuch Special Seſſions, if he finds Cauſe for fo doing, in which Caſe it 
may be ſettled and allowed at ſuch Special Seſſions, after the Parts ob- 
jected to by ſuch Juſtice ſhall have been explained and verified by proper 
Evidence, to the Satisfaction of the Juſtices at ſuch Special Seſſions; 
and in caſe any Articles contained in ſuch Accounts ſhall not be ex- 
plained and proved to the Satisfaction of ſuch Juſtices, they may dif- 
allow the fame; and whenever the Accounts ſhall be fo ſettled and al- 
lowed, or difallowed, all ſuch Books and Aſſeſſinents ſhall be tranſmitted 
to the Churchwarden or Overſeer of the Poor ior ſuch Pariſh, c. re- 
ſpectively, or, if the Place be extraparochial, then to ſome principal In- 
habitant thereof, to be kept for the Uſe of ſuch Pariſh, Efc. and the 
Surveyor ſhall forthwith deliver a Duplicate of ſuch Book and Account, 
together with all Sums of Money as ſhall cemain in his Hands, and 
likewiſe all Lools, Materials, Implements, and other ' hings, as afore- 
faid, to the ſucceeding Surveyor tor ſuch Pariſh, Tc. in caſe any new 
Surveyor ſhall be appointed, or retain the ſame in his Hands, and ac- 
count for them in his next Account, if he ſhall be continued Surveyor ; 
and the ſucceeding Svrveyor is authoriſed and required to recover, col- 
le& and receive, all Sun s of Money which ſhall be due and owing, as 
the preceding Surveyor could have recovered the fame : Andin — the 
Surveyor ſhall neglect to provide ſuch Book or Books, or to enter ſuch 
reſpective Accounts and Liſts therein, or to deliver the Book or Books, 
and ſuch Duplicate thereof, and ſuch Aſſeſſiments, Tools, Materials, Im- 
plements, and other Things, he ſhall, for every ſuch Offence, forfeit any 
Sum not exceeding Five Pounds, nor leſs than Forty Shillings, and in 
caſe he ſhall make Default in the paying or accounting for the Money 
ſo remaining in his Hands, within the Time, and according to the Di- 
rections aforeſaid, he thall forfeit double the Value of the Money which 
ſhall be adjudged by the Juſtices to be in his Hands ; and in caſe 2 
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ſuch Surveyor ſhall die before ſuch reſpective Accounts and Liſts ſhall be 
made out, or ſuch Monies, Books, Aſſeſſments, Tools, Materials, and 
Implements, ſhall be ſo delivered and paid, the Executors or Admini- 
ſtrators of ſuch Surveyor ſhall make out, pay, and deliver the ſame, in 
like Manner, and under the like Penalty, as ſuch Surveyor is required 
and made ſubject and liable to. : : ; 

By ſe#. 49 f. That in every Pariſh, fc. where a ſufficient Quantity of + la the 
Stone, Gravel, Chalk, or other Materials, cannot be provided and carried Quarto Edi- 
by the Labourers and Teams required to perform Statute-duty within tion of the 
ſuch Pariſh, c. the Surveyor ſhall contract for the getting and carrying hate gs — 
thereof, (in the Preſence of the Aſſiſtant, if any ſuch thall be appointed), any Section, 
at a Meeting to be held for that Purpoſe, of which Ten Days Notice, numbered 
in Writing, ſhall be given, b fixing the ſame upon the Door of the 49-but this is 
Church or Chapel of ſuch Pariſh, &c. or, if there be no Church 5 4 
Chapel, at the moſt public Place there; which Notice ſhall ſpecify the ſequent a 
Work to be done, and the Time and Place for letting thereof; and if tions accord- 
any Surveyor ſhall have any Part, Share, or Intereſt, directly or indirectly, iningly. 
any ſuch Conttact, or in any other Contract or Bargain for Work or Mate- 
rials to be made, done, or provided, upon, for, or on account of any of 
the Highways, Roads, Bridges, or other Works whatſoever, under his 
Care or Management, or ſhall, upon his own Account, directly or in- 
directly, let to hire any Team, or fell or diſpoſe of any Timber, Stone, 
or other Materials, to be uſed or employed in making or repairing fuch 
Roads, Bridges, or other Works, as aforefaic, (unleſs a Licence, in Wri- 
ting, for the Sale of any ſuch Materials, or to let to hire any ſuch 
Team, be firſt obtained from ſome Juſtice of the Peace within that Li- 
mit), he ſhall forfeit, for every ſuch Offence, the Sum of Ten Pounds, 
and be for ever after incapable of being employed as a Surveyor with a 
Salary, under the Authority of this Act. 

By ſect. 50. That if any Surveyor of the Highways, after his Accept- 

ance of the Office, ſhall neglect his Duty in any Thing required of him 
by the Act, for which no particular Penalty is impoſed, he ſhall forfeit 
for every ſuch Offence, any Sum not exceeding Five Pounds, nor leſs 
than Ten Shillings, at the Diſcretion of the Juſtice or Juſtices having 
Juriſdiction therein. 
By ſedt. 51. That where any Lands have been, or ſhall be given, for the 
Maintenance of Cauſeways, Pavements, Highways, and Bridges, all ſuch 
Perſons who are, or ſhall be enfeoffed or truſted with any ſuch Lands, 
ſhall let them to farm at the moſt improved yearly Value, without Fine: 
and that the Juſtices of the Peace, in their open Seſſions, ſhall and may 
inquire, by ſuch Ways and Means as they ſhall think fitting, into the Va- 
lue of all ſuch Lands ſo given, or to be given, and order the Improve- 
ment and Employment of the Rents and Profits according to the Will and 
Direction of the Donor, if they find that the Perſons fo intruſted have been 
negligent or faulty in the Performance of their Truſt, (except ſuch Lands 
have been ru for the Uſes aforeſaid to any College or Hall in either of 
the Univerhties of this Kingdom, which have Viſitors of their own). 

By ſect. 52. reciting that whereas in ſome Places it hath been and may 
be found neceſſary, and the Surveyors are required, to ſecure Horſe Cauſe- 
ways and Foot Cauſeways, by Poſts, Blocks, or great Stones, fixed in the 
Ground, or by Banks of Earth caſt up, or otherwiſe, from being broken 
up and ſpoiled with Waggons, Wains, Caits, or Carriages ; and foraf- 
much as ſeveral evil-difpoted Perſons do or may wilfully or wantonly pull 
up, cut down, and remove or damage the Poſts, Blocks, and great Stones, 
ſo fixed, and drive Carriages upon ſuch Banks and Cauſeways, or againſt 
the Sides, and alſo dig or caſt down the Banks, which are the Securities 
and Detence of the Cauſcways, whereby the Cauſeways or Banks _ 
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often ruined” and deſtroyed z and ſuch evil · diſpoſed Perſons do or may 
break, damage, or throw down the Stones, Bricks, or Wood, fixed upon 
the Parapets or Battlements of Bridges, and do or may pull down, de- 
ſtroy, obliterate, or deface, avy Mile Stone or Poſt, Graduated or 
Direction Poſt or Stone erected or to be erected upon any Highway: 
For Prevention thereof, it is enacted, That every Perſon who 5 
guilty of any ſuch Offence, ſhall, upon Complaint thereof made to any 
- Juſtice of the Peace of the Limit where the ſame ſhall be proved to be 
done, by the Oath of any One credible Witneſs, or upon View of the 
Juſtice himſelf, forfeit for every. of the ſaid Offences any Sum. not ex- 
ceeding Five Pounds, nor leſs than Ten . Shillings ; and, in Default of 
Payment, ſhall be committed to the Houſe of Correction, there to be 
whipped, and kept to hard Labour for any Time not exceeding One Ca- 
lendar-Month, nor leſs than Seven Days. | 

By /e#. 53. That the Juftices of the Peace of all Cities, Corporations, 
Boroughs, and other Places, are required to put in Execution every Part 
of this Act within their reſpective Juriſdictions. Th 

By /e@. 54, That nothing in this Act contained ſhall impower any 
Juſtice, for any City, Town Corporate, or Borough, to fix or allow any 
Salary to or for any Surveyor to be appointed by any ſuch Juſtice, ex- 
cept ſuch Salary as thall be ſettled and agreed upon by Two Parts out of 
Three of the N aſſembled in the Pariſh, Tc. within ſuch City, 
Town Corporate, or Borough. 

By ſe. 5;. No Waggon, having the Sole or Bottom of the Fellies 
of the Wheels of the Breadth of Nine Inches, ſhall be drawn with 
more than Eight Horſes; no Cart, having the Sole or Bottom of 
the Fellies of the Wheels of the Breadth of Nine Inches, ſhall be drawn 
with more than Five Horſes ; no Waggon, having the Sole or Bottom of 
the Fellies of the Wheels of the Breadth of Six Inches, and rolling on 
each Side a Surface of Nine Inches, ſhall be drawn with more than Seven 
Horſes; no ſuch Waggon, rolling a Surface of Six Inches only, ſhall be 
drawn with more than Six Horſes ; no Cart, having the Sole or Bottom 
of the Fellies of the Wheels of the Breadth of Six Inches, ſhall be 
drawn with more than Four Horſes ; no Waggon, having the Sole or Bot- 
tom of the Fellies of the Wheels of leſs Breadth than Six Inches, ſhall 
be drawn with more than Five Horſes; and no Cart, havinz the Sole or 
Bottom of the Fellies of the Wheels of lefs Breadth than Six Inches, ſhall 
be drawn with more than Three Horſes upon ſuch Highways, under the 
following Pains, Penalties, and Forfeitutes, viz. That the Owner of ſuch 
Waggon or Cart reſpectively ſhall forfeit the Sum of Five Pounds, and 
the Driver not being the Owner, the Sum of Ten Shillings, for every 
Horſe or Beaſt which ſhall be fo drawing above the Number, to the ſole 
Uſe of the Informer; but Carriages moving upon Wheels or Rollers, 
of the Breadth of Sixteen Inches on each Side, with flat Surfaces, are 
allowed to be drawn with any Number of Horſcs, or other Cattle. 

By ſect. 56. That no Profecution ſhall be commenced before a Juſtice 
of Peace, by way of Information, for any Forfeiture incurred by the 
Owner or Driver of any Carriage, having a greater Number of Horſes 
than allowed, unleſs laid within Three Days after the Offence, and no 
Action ſhall be commenced for any ſuch Offence, unleſs within One Ca- 
lendar Month after the Offence ; and thet neither ſuch Information or 
Action ſhall be laid or commenced, unleſs Notice ſhall be given by the 
Informer to the Driver of every ſuch Carriage, on the Day upon which 
the Offence ſhall be committed, of an Intention to complain of ſuch Of- 
fence; and if it ſhall appear to the Juſtice before whom ſuch Complaint 
thall be made, that the Offender lives ſo remote as to make it inconve- 
ri ent to ſummon him to appear before ſuch Juſtice ,the Juſtice may diſ- 
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miſs the Complaint, and leave the Informer to his Remedy by Action at 
5 ſeck. 57. That it ſhall be lawful for the Juſtices, at their reſpeQive 
General Quarter Seſſions of the Peace, to be held in the Week after 
Michaelmas, to licenſe, in ſuch Manner, and for ſuch Time, as they ſhall 
think fit, an Increaſe of the Number of Horſes to be drawn in Carriages 
up any ſteep Hill, or on any Road not Turnpike, within their reſpective 
Juriſdictions, over and above the Number before limited, if neceflary ; 
and, from Time to Time, at any Michaelmas Quarter Seſſions, to revoke, 
alter, or vary the ſame. | ; 

By ect. 58. That if it ſhall appear upon the Oaths of credible Wirneſſes, 
to the Satisfaction of any Jultice or Juſtices of the Peace, or of any Court 
of Juſtice authoriſed to enforce the Execution of the Act, that any Wag- 
gon, Cart, or Carriage, could not, by Reaſon of deep Snow or Ice, be 
drawn by the Number of Horſes or Beaſts of Draught allowed; then it 
ſhall be lawful, and they are required, to ſtop all Proceedings for Re- 
covery of any Penalty or Forfeiture. The Regulations concerning the 
Number of Horſes, and Wheels of Carriages, not to extend to Carts, 
Waggons, or other Carriages, employed only in carrying any One Stone, 
Block of Marble, Cable Rope, or Piece of Metal, or Piece of Timber, or 
to ſuch Ammunition or Artillery as ſhall be for his Majeſty's Service ; and 
that Two Oxen or horned Cattle ſhall, for all the Purpoſes of the Act, be 
conſidered as One Horſe. 

By /e#. 59. That the Owner of every Waggon, Wain, or Cart, and 
alſo of every Coach, Poſt Chaiſe, or other Carriage let to Hire, ſhall 
paint, upon ſome conſpicuous Part of his Waggon, Fc. and upon the 
Panneis of the Doors of all ſuch Coaches, &c. before uſed upon any pub- 
lic Highway, his Chriſtian and Surname, and the Place of his Abode, 
in large legible Letters, and continue the ſame thereupon fo long as ſuch 
Waggon, Ge. or other Carriage, ſhall be uſed upon any ſuch Highway; 
and the Owner of every Common Stage Waggon or Cart, employed in 
Travelling Stages from 'Town to Town, ſhall, over and above his or her 
Chriſtian and Sirname, paint on the Part, and in the Manner aforeſaid, 
the following Words, Common Stage Waggon or Cart, as the Caſe may be; 


and every Perſon uſing any ſuch Carriage upon any Highway, without 


the Names and Deſcriptions painted, or who thall paint any falſe or fic» 
titious Name or Place of Abode, on ſuch Waggon, Ec. or other Carriage, 
ſhall forfeit, for every ſuch Offence, a Sum not exceeding Five Pounds, 
nor lets than Twenty Shillings. 

By ſect. 60, That if the Driver of any Cart, Car, Dray, or Waggon, 
thall ride upon any ſuch Carriage in any Street or Highway, not having 
ſome other Perſon on Foot, or an Horſeback, to guide tne fame, (ſuch Car- 
riages as are conduQted by ſome Perſon holding the Reins of the Horſe or 
Horſes drawing the ſame excepted ;) or if the Driver of any Carriage 
whatſoever on any Part of any Street or Highway thall, by Neg'igence, 
or wilful Miſbehaviour, cauſe any Hurt or Damage to any Perſon or Car- 
riage paſſing or being upon ſuch Street or Highway, or ſhall quit 
the Highway, and go on the other Side the Hedge or Fence inclofing 
the fame; or wilfully be at ſuch Diſtance from ſuch Ca; riage, whilit it 
ſhall be paſſing upon ſuch Highway, that he cannot have the Direction 
and Government of the Horſes or Cattle drawing the ſame ; or ſhall, by 
Negligence or wilful Miſbehaviour, prevent, hinder, or interrupt the 
free Paſſage of any other Carriage, or of his Majeſty's Subjects, on the 
Highways ; or if the Driver of any empty or unloaded Waggon, Cart, 
or other Carriage, ſhall refuſe or negle& to turn afide and make Way for 
any Coach, Chariot, Chaiſe, loaded Waggon, Cart, or other load d 

Carriage; 
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Carriage; or if any Perſon ſhall drive, or act as the Driver of, any ſuch 
Coach, Poſt-Chaiſe, or other Carriage let for Hire, or Waggon, Wain, 
or Cart, not having the Owner's Name, as before required, painted there- 
on, or ſhall refuſe to diſcover the true Chriſtian and Surname of the Owner 


of ſuch reſpective Carriages ; every ſuch Driver ſo offending in any of 


the Caſes aforeſaid, and being convicted of any ſuch Offence, either by 
bis own Confeſſion, the View of a Juſtice of Peace, or by the Oath of 
One or more credible Witneſs or Witneſſes, before any Juſtice of the 
Peace of the Limit where ſuch Offence ſhall be committed, ſhall, for 
every ſuch Offence, forfeit any Sum not exceeding Ten Shillings, in caſe 
ſuch Driver ſhall not be the Owner of ſuch Carriage; and in cafe the 
Offender be Owner of ſuch Carriage, then any Sum not exceeding 
Twenty Shillings: And in either of the faid Caſes ſhall, in Default of 
Payment, be committed to the Houſe of Correction, for any Lime not 
exceeding One Month, unleſs the ſame ſhall be ſooner paid ; and every 
ſuch Driver, offending in either of the Cafes, may, with or without any 
Warrant, be apprehended by any Perſon who ſhall fee ſuch Offence com- 
mitted, and ſhall be immediately conveyed or delivered to a Conſtable 
or other Peace Officer, in order to be conveyed before ſome Juſtice of 
the Peace, to be dealt with according to Law: And if any ſuch Driver, 
in.any of the Caſes aforeſaid, ſhall refuſe to diſcover his Name, it ſhall be 


not prevent lawful for the Juſtice before whom he ſhall be taken, or to whom any 
any Perſon ſuch Complaint ſhall be made, to commit him to the Houſe of Correc- 
mjuredſuing tion for any Time not exceeding Three Months, or to proceed againſt 


by Action at 


Law, for 


Damages. 


him for the Penalty, by a Deſcription of his Perſon and the Offence, and 
expreſſing in ſuch Proceedings that he refuſed to diſcover his Name . 

By /e#. 61, That it ſhall be lawful for wy Two or more Juſtices of the 
Peace within their reſpective Limits, from Time to Time, whenever they 
ſhall judge proper, to hold any Special Seſſions, beſides that before direct- 
ed, for executing the Purpoſes of the Act; and to adjourn the ſame from 
Time to Time, as they ſhall think fit, cauſing Notice to be given of the 
Time and Place of holding ſuch Special Seſſions, and of the Adjournments 
thereof, to the ſeveral Jultices acting and reſiding within ſuch Limits, by 
the Hizh Conſtable, or other proper Officer within the ſame. 

By ſect. 62. That if any Perſon or Perſons, collecting any Tolls payable 
for paſſing over any public Bridge with Carriages or Cattle of any Kind, 
ſhall keep any ViQtualling-houſe, Alehouſe, or other Place of public En- 
tertainment, or ſhall ſell, or permit to be ſold therein, any Wine, Beer, 
Ale, Cyder, Spirituous Liquors, or other Strong Liquors, by Retail, 
being lawfully convicted by the Oath of One or more credible Witneſs or 
Witneſſes, or by his own Confeſſion, before any Juſtice of the Peace of 


the Limit wherein ſuch Offence ſhall be committed, ſhall, for every ſuch 


Offence, forfeit the Sum of Five Pounds. 

By ſect. 63. That if any Perſon ſhall incroach, by making any Hedge, 
Ditch, or other Fence, on any Highway, not being Turnpike Road, 
within the Diſtance of Fifteen Feet trom the Middle or Centre thereof, 
or ſhall plougn, harrow, or break up the Soil of any Land or Ground, 
or, in ploughing or harrowing the adjacent Lands, ſhall turn his Plough in 
or upon any Land or Ground within the Diſtance of Fifteen Feet from the 
Middle or Centre of any Highway, where the Breadth of ſuch Highway 
is formed and marked, or deſcribed with Certainty, and does not exceed 
in Breadth Thirty Feet, every Perſon fo offending ſhall forfeit, for every 
ſuch Offence, Forty Shillings, to ſach Perſon who ſhall make Information 
of the ſame; and it ſhall be lawful for the Surveyor who hath the Care 
of any ſuch Road to cauſe ſuch Hedge, Ditch, or Fence to be taken 
down, or filled up, at the Expence of the Perſon to whom the ſame ſhall 
belong: And it ſhall be lawful for any One or more Juſtice or Juſtices of 
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imit where ſuch Offence ſhall be committed, upon Proof 
he Tone 9 as well the Expences of taking down fach Hedges 
upon Oath, to 1evy py n 
as aforeſaid, as the ſeveral and reſpeQive Penalties impoſed, by Diſtreſs 
11 fe 64. That it ſhallbe lawful for the Court, before whom any In- 
ditment or Preſentment ſhall be tried for not repairing Highways, to 
award Colts to the Proſecutor, to be paid by the Perſon ſo indicted or 
reſented, if Defence frivolous; or Coſts to the Perſon indicted or pre- 
ſented, to be paid by the Proſeeutor, if Proſecution vexatious. 

By /e#. 65. That if the Inhabitants of any Pariſh, Ec. ſhall agree, 
at a Veſtry or public Meeting, to proſecute any Perſon by Indictment 
for not repairing any Highway within ſuch Pariſh, Oc. which they ap- 
prehend ſuch 18. was obliged by Law to repair, or for committing 
any Nuiſance upon any Highways, or ſhall agree at ſuch Veſtry Meeting 
to defend any Indictment or Preſentment preterred againſt any ſuch Pa- 
riſh, Ec. it ſhall be lawful for the Surveyor to charge in his Account 
the reaſonable Expences, after the ſame ſhall have been agreed to by 
ſuch Inhabitants, or allowed by a Juſtice ; which Expences ſhall be you 
by ſuch Pariſh, c. out of the Fines, Forfeitures, Compoſitions, Pay- 
ments, and Aſſeſſments. 

By ſeck. 66. That in all Caſes where a Veſtry or public Meeting of 
the Inhabitants of any Pariſh, &c. is authoriſed or directed by the AQ, 
there ſhall be public Notice given of the Day, Hour, and Place of hold- 
ing the Meeting, at the Church or Chapel of ſuch Pariſh, Cc. on the 
Sunday next preceding, and alſo Notice thereof in Writing, ſpecifying the 
Purpoſe of ſuch Meeting, fixed at the fame Time upon the Door of ſuch 
Church or Chapel, and the ſame ſhall not be held till I hree Days at leaft 
after ſuch Notice given; and if there be no Church or Chapel, the like 
Notice of ſuch Meeting ſhall be given in Writing, and put up at the moſt 
public Place therein, Three Days at leaſt before ſuch Meeting. 

By ſect. 67. That if any Perſon ſhall refuſe or negle& to pay the Sum 
aſſeſſed upon him within Ten Days after Demand, the fame ſhall be 
levied by the Surveyor, or any other Perſon authoriſed by Warrant under 
the Hand and Seal of One Juſtice, having Juriſdiction by Diftreſs and 
Sale of the Goods and Chattels of the Perſon rendering the Overplus to the 
Owner, neceſſary Charges being firſt deducted; and, in Default of ſuch 
Diſtreſs, it ſhall be lawful for any ſuch Juſtice to commit the Perſon to 
the common Gaol, there to remain until he ſhall have paid the Sum and 
the Coſts and Charges. : 

By ſect. 68. That the Surveyor ſhall be deemed, in all Caſes, a com- 
petent Witneſs, in all Matters relative to the Execution of this Act, not- 
withſtanding his Salary may ariſe in Part from the Forfeitures and Penal- 
ties, 

By ſect. 69 That the Forms of Proceedings ſet forth and expreſſed in 
the Schedule annexed to the AR, ſhall be uſed, upon all Occaſions, 
with ſuch Additions or Variations only as may be neceſſary do adapt them 
to the particular Exigencies of the Caſe; and that no ObjeQion ſhall be 
mace, or Advantage taken, for want of Form. 

By /-4. 70 The Juſtices of the Peace ſhall, at every Special Seſſions 
to be held in the Week next after the Michaelmas General Quarter Seſſions 
of the Peace, deliver a printed Abſtract of the moſt material Parts of the 
Act to every Surveyor. | 

By /e@. 71. In caſe any Perſon ſhall reſiſt or make forcible Oppoſition 
againſt any Perſon employed in the due Execution of the Act, or make 
any Reſcue of the Cattle or other Goods diſtrained; or if any Conſtable, 
Headborough, or Tithingman, ſhall refuſe or neglect to execute or obey 
any Warrant or Precept granted by any Juſtice of the Peace; every ſuch 
Perſon 
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Perſon offending and being convicted by a Juſtice of the Peace, ſhall, for 
every ſuch Offence, forfeit any Sum not exceeding Ten Pounds, nor leſo 


than Forty Shillings, at the Diſcretion of the Juſtice ; to be paid to the 


Surveyor, to be laid out in the Repair of the Highways: And .in caſe of 
Non-payment, or Security, be committed to the common Gaol or 
Houle of Correction, there to remain for any Time not exceeding Three 
Months, unleſs the - Forfeiture ſooner paid. 

By /e#. 72. All Penalties and Forfeitures, and all Coſts and Charges 
(the Manner of levying and recovering of which is not otherwiſe particu. 


larly directed, ) thall be levied by Diſtreſs and Sale of the Goods and Chat- 


tels of the Offender, or Perſon liable, by Warrant under the Hand and 
Seal of ſome Juſtice of the Peace for the Limit where ſuch Offence, Ne- 
gle&, or Default, ſhall happen, or ſuch Order for Payment of ſuch Coſts 


or Charges ſhall be made, rendering the Overplus of ſuch Diſtreſs (if any 


be) to the Party, after deducting the Charges; which Warrant ſuch Juſ- 
tice is required to grant, upon Conviction of the Offender by Confeſſion, 
or upon the Oath of One or more credible Witneſs or Witneffes, or upon 
Order made; and the Penalties and Forfeitures, when fo levied, ſhall be 


paid, the One Half to the Informer, and the other Half to the Surveyor, 


to be applied towards the Repair of the Highway, unleſs otherwiſe di- 


rected; but in caſe; the Surveyor ſhall be the Informer, then the Whole 


ſhall be employed towards the Repair of ſuch Highway: And in caſe 
ſuch Diſtreſs cannot be found, and fuch Penalties and Forfeitures, or the 
Coſts and Charges, ſhall not be forthwith paid, it ſhall be lawful for ſuch 
Juſtice, and he is required, by Warrant under his Hand and Seal, to 
commit ſuch Offender, or Perſon, to the common Gaol or Houſe of 


Correction, for any Lime not exceeding Three Months, unleſs the Pe- 


nalty, Forfeiture, Coſts, and Charges, thall reſpectively be ſooner paid; 
and if ſuch Offender, or Perſon, ſhall live out of the Juriſdiftion of the 
Juſtice authoriſed to grant ſuch Warrant, it ſhall be lawful for any Juſ- 
tice of the Peace of the Limit wherein. fuch Perſon ſhall inhabit, and 
every ſuch Juſtice is required, upon Requeſt, and upon a true Copy of 
the Conviction, and of the Order for the Payment of ſuch Coſts and 
Charges, produced and proved by a credible Witneſs upon Oath, by 
Warrant under his Hand and Seal, to cauſe the Penalty or Forfeiture 
mentioned in ſuch Conviction, and the Coſts and Charges mentioned in 
ſuch Order, or ſo much as ſhall not have been paid, to be levied by 
Diſtreſs and Sale; and if no ſufficient Diſtreſs, to commit. 

By ſedt. 73. That no Warrant of Diſtreſs, unleſs otherwiſe directed by 


the Act, ſhall be iſſued for levying any Penalty or Forfeiture, Cofts or 


Charges, until Six Days after the Offender ſhall have been convicted, and 


an Order made and ſerved upon him for Payment, 


By ſe@. 74. That every Proſecutor or Informer may, at his Election, ſue 
for and recover any Forfeiture or Penalty, which ſhall amount to the Sum of 
Forty Shillings or upwards, (the Manner of Recovery thereof not being par- 
ticulacly diredted by this AR) either in the Manner before directed. or by 


Action at Law, to be brought in any of His Majeſty's Courts of Record, 


thus, Where any Perſon ſhall be liable to any ſuch pecuniary Penalty, it 
ſhall be lawful to ſue for and recover the fame by Action of Debt in 
which it ſhall be ſufficient to declare, that the Defendant is indebted to 
the Plaintiff in the Sumof being forfeited by an 
Act, paſſed in the Thirteenth Year of the Reign. of His preſent Majeſty, 
intituled, An Ad to explain, amend, and reduce into One At of Parliament, 
the Statutes now in being for the Amendment and Preſervation of the Public- 
Highways within that Part of Great Britain called England, and for other 
Purpoſes ; and the Plaintiff, if he recovers in any ſuch Action, ſhall have 
Double Colts, 

By 
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By /e@. 75. That there ſhall not be more than One Recovery for the 
fame Offence ; and that Ten Days Notice in Writing be given to the 
Party offending, previous to the Commencement of ſuch Action; and 
that the ſame be brought and commenced within One Calendar Month 
after the Offence for which fuch Action is brought ſhall have been com- 

itted. 

"By /e8. 76. That no Conviction ſhall be had, unleſs upon Confeſſion 
of the Party accufed, or upon the Oath of One or more credible Witneſs 
or Witneſſes, or upon the View of a Juſtice of Peace, in the Caſes be- 
fore mentioned; and that any Inhabitant of any Pariſh, Cc. in which 
any Offence ſhall be committed, ſhall be deemed a competent Witneſs. 

By ſe. 77. Any Juſtice of the Peace to adminiſter an Oath to any 
Witneſs or Witneſſes, or other Perſon or Perſons. 

By ed. 78. That where any Diſtreſs ſhall be made, the Diſtreſs itſelf 
ſhall not be deemed unlawful, nor the Party a ITteſpaſſer, on account 
of any Default or want of Form in any Proceedings relating thereto, 
nor ſhall the Party diftraining be deemed a Treſpaſſer ab initio, on ac- 
count of any Irregularity which ſhall be afterwards done by the Party 
diftraining, but the Perſon aggrieved by ſuch Irregularity may recover 
ſull Satisfaction for the Special Damage, in an Action on the Caſe. 

By ſech. 79. No Plaintiff ſhall recover in any Action for any Irregu- 
larity, Treſpaſs, or wrongful Proceedings, if Tender of ſufficient Amends 
ſhall be made, before ſuch Action brought; and in caſe no Tender, it 
ſhall be lawful for the Defendant, by Leave of the Court, at any Time 
before Iſſue joined, to pay into Court ſuch Sum of Money as he ſhall 
fee fit, whereupon ſuch Proceedings or Orders, and Judgment, ſhall be 
had, as in other Actions where the Defendant is allowed to pay Money 
into Court. 85 | 

By /e#. 80. That if any Perfon ſhall think himſelf aggrieved by any 
Thing done by any Juſtice, or other Perſon, in the Execution of any of 
the Powers given by the Act, and for which no particular Method of 
Relief hath been already appointed, every ſuch Perſon may appeal to the 
Juſtices of the Peace, at any General Quarter Seſſions, caufing to be 
given, Notice in Writing, of his Intention to bring ſuch Appeal, and of 
the Matter thereof, to the Juſtice, or other Perſon againſt whom fuch 
Complaint ſhall be made, within Six Days after the Cauſe of ſuch Com- 
plaint aroſe, and within Four Days after ſuch Notice, entering into Re- 
cognizance before ſome Juſtice of the Peace, within ſuch Limit, with 
One ſufficient Surety, conditioned to try ſuch Appeal at, and abide the 
Order of, and pay tuch Cofls as ſhzll be awarded by the Juſtices, at ſuch 
Quarter Seſſion; and every Juſtice of the Peace, and other Perſon having 
received Notice of ſuch Appeal, ſhall return all Proceedings whatſoever 
had before them reſpectively touching the Matter of ſuch Appeal to the 
Juſtices, at their General Quarter Seſſions, on Pain of forfeiting Five 
Pounds for every Neglect; and the Juſtices at ſuch Seſſion, upon due 
Proof of ſuch Notice, and of the entering into ſuch Recognizance, fhall 
hear and finally determine the Cauſes and Matters of ſuch Appeal in as 
ſummary Way, and award ſuch Coſts to the Parties appealing ot ap- 
pealed againſt, as they ſhall think proper; to be levied and recovered as 
before directed; and the Determination of ſuch Quarter Seſſion ſhall be 
final; and that no Proceedings to be had or taken ſhall be qua ſhed or 
vacated for want of Form, or removed by Certiorari, or any other Writ 
or Proceſs whatſoever, (except as before mentioned: ) Provided, no ſuch 
Appeal ſhall be made againſt any Conviction for any Penalty or For- 
feiture, unleſs the Perſon convicted ſhall, at the Time of ſuch Conviction, 
be preſent, if not, within Six Days after, give Notice of Intention to ap- 
peal, and enter into Recognizance with ſufficient Sureties to pay ſuch 
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Penalty or Forfeiture, in caſe of Affirmance; and upon giving ſuch Se- 
curity, the further Proceeding for ſuch Penalty, &c: ſhall be ſuſpended 
until Appeal determined. 

By /e@. 81. If any Action or Suit ſhall be commenced againſt any 
Peron for any Thing done in purſuance of the Act; the ſame ſhall be 
commenced or proſecuted within Three Calendar Months after the Fact 
committed; and ſhall be brought within the County where the Fact was 
committed; and the Defendant may plead the General Iſſue, and give 
the Act, and the Special Matter, in Evidence: And if the fame ſhall 
appear to have been fo done, or if any ſuch Action ſhall be brought 
after the Time limited, or be laid in any other Place, then the Jury ſhall 
find for the Defendant ; or if the Plaintiff ſhall become nonſuit, or dif- 
continue his Action, after the Defendant ſhall have appeared, or if, upon 


ant ſhall recover Treble Coſts. 

Several Acts are repealed ; there is an Exception as to Briſtol, and a 
Proviſion that the Act ſhall not extend to the Pariſh of Saint Mary 
Matfelon, otherwiſe Whitechapel, and Saint Jobn of Wapping, in the 
County of Middleſex ; and the Powers of Commiſſioners of Sewers 
are not abridged. ] 


[There is a Schedule containing the Forms of Proceedings, which, with a Table, 
may be had with the Statute and the Turnpike Act, in a ſmall Pocket Volume, con- 
taining an Index.] 

Clergymen ate within the Statute, in reſpect of their ſpiritual Poſſefſions, as much a: 
any other Perſons in reſpect of any other Poſſeſſions; for the Words are general, and 
there is no kind of Intimation, that any particular Perſons ſhall be exempted more than 
others. Hawk. P. C. cap. 76. ſect. 15. p. 204 by Stat. 30. Geo. 2. cap. 26. S. 23, 
Perſons ſerving for themſelves as private Men in the Militia, ſhall during the Time 
of ſuch Service be exempted trom perſonally doing any Highway Duty, commonly called 
Statute Work. Notwithſtanding the Words of the Statute only extend to the Occupiers 
of Land, yet if the Owner neither occupy them, nor let them, but ſuifer them to lie 
freth, he ſhall be charged as much as it he had cecupied them; for there is no Reaſon 
that the Public ſhould ſuffer for his Negligence. Hawk. P. C. cap 76. ſect. 17. p. 204. 

It is no Excuſe for the Inhabitants of a Pariſh, being indicted at common Law, for not 
repairing the Highways, that they have done all that is required of them by Statute ; 
for ſince the Statute is wholly in the Affirmative, and male in Aid of the common Law, 
and to ſupply the Defects thereof, it ſhill not be conſtrued to Abrogate any Proviſion 
thereby made tor theſe Purpoſes. Hawk. P. C. 204. So that, at all Events, the Pariſh 
may be compelled to make their Ways good. 


* 


The following is the Subſtance of the 13th Geo. 2. cap. 
84. whereby the general Laws for repealing the Turn- 
pike Roads are reduced into One Act. 


HiS Statute enacts, by /e#. 1. That it ſhall be lawful for all Truſtees 

appointed by any Act of Parliament, for the Repair of any Turn- 
pike Road within that Part of Great Britain called England, or any Five 
or more of them, at fome public Meeting, at any or as many Gate or 
Gates, Bar or Bars, for the receiving of any Toll, or upon any Part of 
the Road within their reſpective Juriſdiftions, and at ſuch a Diſtance from 
any Turnpike-bar or Toll-gate as they reſpeQively ſhall think requiſite 
and expedient, to erect = Crane, Machine, or Engine, proper for the 
weighing of Carts, Waggons, or Carriages, conveying of any Goods 
or Merchandiſe whatever; and by Writing, ſigned by any Five or more 
of them, 1o order any ſuch Carriage which ſhall paſs loaded through 
any luch Gate or Ear, to be weighed, together with the Loading; 


and 
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and to take, over and above the Tolls granted, or to be granted, Twenty 
Shillings for every Hundted Weight of One Hundred and Twelve Pounds 
tothe Hundred, which every Waggon or Cart after deſcribed, together with 
the Loading, ſhall weigh over and above the Weights after allowed to each 
of them reſpectively; (that is to fay,) To every Waggon or Four-wheel 
Carriage, having the Fellies or Rollers of the Wheels of the Breadth 
of Sixteen Inches, Eight Tons in Summer, and Seven in Winter; to 
every Waggon or Wain, having the Axletrees thereof of ſuch different 
Lengths that the Diſtance from Wheel to Wheel of the nearer Pair of 
the fai Wheels be not more than Four Feet Two Inches, to be meaſuted 
at the Ground, and that the Diſtance from Wheel to Wheel of the other 
Pair thereof be ſuch, that the fore and hind Wheels of ſuch Waggons and 
Wains ſhall roll only One fingle Surface or Path of Sixteen Inches wide 
at the leaſt, on each Side of the ſaid Waggons or Wains, and having the 
Fellies thereof of the Breadth of Nine Inches from Side to Side at the 
Bottom or Sole thereof, Six Tons Ten Hundred in Summer, and Six 
Tons in Winter; to every Waggon or Four-wheel Carriage, having 
the Sole or Bottom of the Fellies of the Wheels of the Breadth of Nine 
Inches, Six Tons in Summer, and Five Tons Ten Hundred in Winter ; 
to every Cart, having the Fellies of the ſame Dimenſions, Three Tons in 
Summer, and Two Tons Fifteen Hundred in Winter ; to every Waggon, 
having the Sole or Bottom of the Fellies of the Wheels of the Breadth of Six 
Inches, Four Tons Five Hundred in Summer, and Three Tons Fifteen Hun- 
dred in Winter; and to every ſuch Waggon fo conſtructed as to roli and 
actually rolling a Surface of Eleven Inches, by the Wheels thereof, Five 
Tons Ten Hundred in Summer, ard Five Tons in Winter; to every 
Cart having Fellies of the Wheels of the fame Dimenſions, Two Tons 
Twelve Hundred in Summer, and Two Tons Seven Hundred in Winter; 
to every Waggon, having the Sole or Bottom of the Fellies of the Wheels 
of leſs Breadth than Six Inches, Three Tons Ten Hundred in Summer, 
and Three Tons in Winter; and to every Cart, having the Fellies of the 
Wheels of the ſame Dimenſions, One Ton Ten Hundred in Summer, 
and One Ton Seven Hundred in Winter; and that, for the ſeveral Pur- 
poſes aforeſaid, it ſhall be deemed Summer from the Firit Day of May to 
the Thirty-firſt Day of October, both Days inclufive, and Winter from the 
Firſt Day of November to the Thirtieth Day of April, both Days incluſive : 
Which ſaid additional Tell or Duty ſhall be levied and recovered upon 
any Perſon liable, or his Goods or Chattels, who ſhall, after Demand 
made, refuſe or nezle& to pay the fame; in ſuch Manner as any other 
Toll or Duty, payable at the fame Turnpike-gate or Bar, is or ſhall be 
by Law to be levied and recovered ; and the Money ariſing from ſuch 
additional Duty ſhall be applied to the Repair of the Turnpike Road 
where the ſame ſhall be collected. | 
By (ed. 2. That the Keeper of every ſuch Toll-gate or Bar, where any 
ſuch Weighing Engine ſhall be erected, or any other Perſon appointed by 
the Truſtees, or any Five or more of them, to the Care of ſuch Weighing 
Engine, ſhall weigh all ſuch Waggons and Carts hable to be weighed, 
which ſhall paſs loaded through ſuch Gates or Bars reſpectively, and which 
he ſhall have Reaſon to believe carry greater Weights than are allowed to 
2 without paying the additional Toll: And if any Gate-keeper, or 
erſon ſo appointed, ſhall permit any ſuch Waggon or Cart to paſs through 


any ſuch Toll-gate with greater Weights than are allowed, without weigh- 

ing, and receiving ſuch additional Tolls, he ſhall, for every ſuch Offence, 

forfeit Five Pounds. | 

By ſect. 3. It ſhall be lawful for any Truſtee, Creditor, Clerk, Trea- 

ſurer, or Surveyor, of ſuch Turnpike Road, if he ſhall ſuſpect any ſuch 

Connivance or Neglect, to cauſe any Carriage, liable to be weighed, 
H 2 which 
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which ſhall have paſſed through any Toll-gate where ſuch Weighing 
Engine ſhall be erected, and ſhall not have paſſed above Three Hundred 
Yards beyond, to return to ſuch Weighing Engine, and be there weighed, 
with the Loading, which paſſed through ſuch Gate, in the Preſence of 
fach Truſtee, Creditor, Clerk, Treaſurer, or Surveyor, upon requiring 
the Driver thereof to Drive ſuch Carriage back, and upon paying or ten- 
dering to him One Shilling for ſo doing ; which One Shilling ſhall be re- 
turned to the Perſon paying the ſame, if upon weighing ſuch Carriage and 
Loading, the ſame ſhall be found above the Weight. ; 

By ſect. 4. The Surveyors fhall make convenient Places for turning ſuch 
Carriages upon every ſuch Turnpike Road, where ſuch Weighing Engine 
ſhall be ere&ed, within Three Hundred Yards of ſuch 'Toll-gate, on each 
Side thereof, if the Ground will admit of the fame; and there ſhall be a 
Liſt of the Names of all the Truſtees and Creditors, and alſo of the Clerk, 
Treaſurer, and Surveyor, of ſuch Turnpike Road, put up in the Houſe 
or Building where ſuch Weighing Engine ſhall be placed, to be inſpected 
by the Owner or Driver of every ſuch Carriage; and if the Driver of any 
ſuch Carriage, being ſo requeſted to return with his Carriage to ſuch 
Weighing Engine, thall neglect or refuſe ſo to do, he ſhall torfeit Forty 
Shillings ; and it ſhall be lawful for any Peace Officer, or other Perſon, 
being then preſent, upon ſuch Neglect or Refuſal, to drive and take ſuch 
Carriage back to ſuch Weighing Engine, in order to be weighed. 

By ſeck. 5. All and every Act of Parliament, made for repairing and 
amending Turnpike Roads, the Truſtees whereof ſhall, within I welve 
Calendar Months after the Commencement of this Act, have cauſed to 
be erected and uſed thereupon ſuch Weighing Engine purſuant to the 
Direction and true Intent and Meaning of this Act, ſhall be continued, 
and be in full Force for Five Years, to be computed from the ſeveral 

Ends and Expirations of all and every ſuch Act, and ſubje& to all the 
Tolls and Duties, Penalties, Forfeitures, Remedies, Powers, Authorities, 
Clauſes, Rules, Directions, Payments, and Proviſions reſpectively made, 
and enacted by any of the faid Acts of Parliament, now or heretofore 
made for repairing and amending Turnpike Roads, 

By fe. 6. The Regulations of Weighing herein-before mentioned ſhall 
not extend, to any Waggons, Carts, or other Carriages, employed only 
in Huſbandry, or carrying only Manure: for Land, Hay, Straw, Fodder, 
or Corn unthraſhed; and that where Lime or other Manure is or ſhall, 
by any particular "Turnpike AR, be permitted to paſs through any Turn- 
pike-gate Loll-free, or upon paying leſs Toll than is required-to be paid 
for other Goods, it ſhall be liable to be weighed at all the Weighing 
Engines upon ſuch Turnpike Road, together with the Carriages in which 
ſuch Lime or Manure ſhall be conveyed, and ſhall pay fuch additional 
Toll for Overweight, | | 

By. /e8. 7. It ſhall be lawful for the Juſtices of the Peace, within the Limits 
of every County, Riding, Diviſion, Hundred, or Precin&, at any Gene- 
ral Quarter Seſſions of the Peace, upon Complaint made to them by any 
Juſtice of the Peace, or by any Two Creditors, or any Two Truſtees of 
any Turnpike Road within the ſaid Limits of which they are Creditors, 
or Truſtees, that ſuch Turnpike Road is much damaged by exceflive 
Weights, and that no Weighing Engine hath been erected, or ordered 
bv the Truſtees to ſummon the Clerk, Surveyor, and Treaſurer, of ſuch 
Turnpike Road, to appear before the Juſtices, at their then next Gene- 
ral Quarter Seſſions, to ſhew Cauſe why a Weighing Engine or Engines 
ſhould not be erected at or near ſuch Gate or Gates, upon ſuch Turnpike 
Roads ; and it ſome or One of them, ſhall not appear, or, appcaring, thall 
not ſhew ſufficient Cauſe againſt the ſame, it ſhall be lawful for the Juſ- 
tices, if they think fit, at ſuch Quarter Seſſions, to order One or more 

| | | Weighing 
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jehing Engine or Engines to be erected upon ſuch Turnpike Road, 
= fach Macs pe EN they ſhall think proper; a Copy of which 
Order ſhall be forthwith delivered to the Clerk of ſuch Turnpike 
Road.; and the Truſtees are required, at their next Meeting, to be held 
after their Clerk ſhall have been ſerved with ſuch Copy of the Order, 
as aforeſaid, to contract with ſome proper Perſon for the making and 
erecting thereof with all convenient Speed ; and the, Treaſurer of ſuch 
Turnpike Road to pay the Expences out of the Money which ſhall then 
be or next come into his Hands from the Tolls. 6 

By /e. 8. When Two or more Turnpike Roads meet at or near the 
ſame Place, it ſhall be lawful for the Truſtees of ſuch Turnpike Roads, 
reſpectively, to fix upon ſome convenient Place to erect a Weighing En- 
gine upon, which will accomodate all ſuch Turnpike Roads.; and, by 
Agreement, to proportion the Expences, and likewiſe the Money ariſing 
from Forfeitures amongſt all ſuch Turnpike Roads, 1 

By ſed. g. It ſhall not be lawful for the Truſtees of any Turnpike 
Road, their Leſſee or Leſſees, to make Compoſition for Tolls, for or in 
reſpect of any Waggon, Wain, Cart, or Carriage, or Horſes or Beafts 
of Draught, drawing the fame, unleſs ſuch Waggons, Wains, Carts, and 
Carriages, have the Fellies of the Wheels thereof of the Breadth or 
Gauge of Six Inches or more. | " | 
By fed. 10. If any Perſon ſhall unload any Goods, Wares, or Merchan- 
diſes, from any Cart, Waggon or other Carriage, (except ſuch Carriages 
as are before excepted), at, or before the ſame ſhall come to any Turn- 
pike Gate or Weighing Engine, or ſhall load or lay upon ſuch Carriage, 
(except as aforeſaid), after the ſame ſhall have paſſed any ſuch Turnpike or 
Weighing Engine, any Goods, Wares, or Merchandiſes, taken or un- 
loaden from any Horſe, Cart, or other Carriages, belonging io or hired, 
or borrowed by the ſame Waggoner or Carrier, in order to avoid the 
Payment of the ſaid reſpective Duties of Twenty Shillings per Hun- 
dred 3 or if any Perſon ſhall ſo unload, in order to carry conſidera- 
ble Quantities of Goods through any Turnpike-gate, in One and the 
ſame Day, and thereby pay leſs Toll at ſuch Turnpike-gate than would 
have been paid if ſuch Goods, Wares, or Merchandiſes, had not been fo 
unloaden ; each and every Perſon fo offending, in any of the Caſes afore- 
ſaid, and being thereof lawfully convicted before One or more Juſtice for 
the Limit where the Offence ſhall be co:nmitted, upon the Oath of One 
or more credible Witneſs, ſhall forfeit and pay Five Pounds; to be le- 
vied upon the Goods and Chattels of the Owner of ſuch Cart, Waggon, 
or other Carriage ; and each and every Driver, not being the Owner of 
tuch Waggon or Carriage, ſo offending, and being thereof convicted, as 
aforeſaid, ſhall be commuted to the Houle of Correction for the Space 
of One Month. 

By /e#. 11. If the Owner of any Waggon, Cart, or Carriage, or other 
Perſon, being the Driver, travelling on any I'urnpike Road, where any 
Toll-gate or Weighing Engine is ereQed, ſhall drive or turn out of the 
lame into any other Road, 1n order to avoid being weighed, or to avoid 
paying of Toll, and ſhall afterwards proceed with ſuch Carriage into and 
on the ſame Turnpike Road, on Conviction before One or more Juſtice, 
upon the Oath of One or more credible Witneſs, ſhall forfeit, if Owner, 
any Sum not exceeding Five Pounds, nor leſs than Twenty Shillings ; 
and if Driver, and not Owner, any Sum not exceeding Fifiy Shillings, 
nor leſs than Ten dhillings, for every. Offence. 

By /e#. 12. No Carriage, liable to be weighed, ſhall paſs along any 


Turnpike Road, being above Twenty Miles from the Cities of London 


or Weſtminſter, unlefs ſo conſtructed, that no Pair of ſuch Wheels wider 
than Four Feet Six Inches from Inſide to Inſide, (except Wheels having 


the Soles of the Fellies of the Breadth of Nine Inches, which ſhall be fo 
: ; : COn- 
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conſtrued as to roll a Surface of Sixteen Inches; and that the wider 
Pair of ſuch Wheels ſhall not be more than Five Feet Eight Inches from 
Infide to Infide, to be meaſured on the Ground,) and that the Diſtance 
from the Centre of the Fore Wheel to the Centre of the Hind Wheel of 


any Waggon or Four-wheeled Carriage, not being uſed for the Carriage 


of Timber only, but not above Nine Feet, to be meaſured from the Centre 
of the Axletrees at the Ends, on Pain of the Owner forfeiting Five Pounds 
for every Offence: And the Surveyor, or Gate-keeper, is required to 
meaſure every ſuch Waggon, c. 
By ſed. 13. No Waggon, Wain, or other Four-wheeled Carriage, having 
the Sole or Bottom of the Fellies of the Wheels of the Breadth or Gauge 
of Nine Inches, ſhall paſs on any Turnpike Road with more than Eight 
Horſes ; nor any Cart or other Two-wheeled Carriage, having Wheels of 
the Breadth aforeſaid, ſhall paſs upon any Turnpike Road, with more 
than Five Horſes ; and that the Horſes in ſuch teſpective Carriages ſhall 
draw in Pairs, (except an odd Horſe in any Team, and except where the 
Number of Horſes thall not exceed Four); and no Waggon, Wain, or 
other Four-wheeled Carriage, having the Sole or Bottom of the Fellies of 
the Wheels of the Breadth of Six Inches, thall paſs on any Turnpike 


Road with more than Six Horſes ; no Cart, or other Two-wheeled Car- 


Triage, having Wheels of the Breadth Jaſt mentioned, ſhall be drawn on 
any Turnpike Road with more than Four Horſes ; no Waggon, Wain, or 
other Four-wheeled Carriage, having the Fellies of the Wheels of leſs 
Breadih than Six Inches, of paſs on any Turnpike Road with more 
than Four Horſes ; and no Cart or other Two-wheeled Carriage, having 
the Fellies of the Wheels of leſs Breadth than Six Inches, ſhall paſs or be 
drawn on any Turnpike Road with more than Three Horſes ; and the 
Owner ſhall forfeit Five Pounds ; and the Driver, not being the Owner, 
2 Shillings, for every Offence, to any Perſon who ſhall ſue for the 
ame, 


By ſect. 14. All Carriages moving upon Rollers of the Breadth of Six- 


teen Inches on each Side, with flat Surfaces, are allowed to be drawn with 
any Number of Horſes, or other Cattle. 

By ſect. 15. No Proſecution ſhall be commenced before a Juſtice of 
Peace, by way of Information, for any Forfeiture incurred by the Owner 
or Driver of any Carriage having a greater Number of Horſes therein than 
are allowed by this Act, unleſs laid within Three Days after the Offence 
committed; and no Action, unleſs within One Calender Month, and 
neither, unleſs Notice ſhall be given by the Informer to the Driver, on the 
Day the Offence of an Intention to complain ; and if the Offender lives 
ſo remote as to make it inconvenient to ſummon him to appear before ſuch 
Juſtice, he may diſmiſs the Complaint, and leave the Informer to his 
Remedy by Action. 

By ſect. 16 It ſhall be lawful for any Waggon, Wain, Cart, or Car- 
Tiage, to be drawn with any Number of Horſes upon any Turnpike Road 
where a Weighing Engine thall be ereQted, provided ſuch Carriage ſhall 
be weighed : And in order that the Owner or Driver of every ſuch Car- 
riage may be furniſhed with proper Evidence of the Facts, if any Proſe- 
cution ſhould be commenced for uſing a greater Number of Horſes than 
allowed, the Perſon who ſhall have the Care of ſuch Weighing Engine 
ſhall, on Demand by the Driver, give a Ticket, certifying that ſuch Car- 
riage was weighed, and the Weight, with the Loading. 

By Je. 17. If any Perſon ſhall take of any Horle, or other Beaſt of 
Draught, from any Waggon, or other Carriage; or ſhall alter the Diſ- 
tance of the Wheels at or before the ſame ſhall come to anyof the Gates 
or Turnpikes, with Intent to avoid any Toll, Forfeiture, or Penalty, for 
drawing with a greater Number of Horſes, or Beaſts of Draught, or in 
any other Manner than allowed, every Perion ſo offending, and being 

convicted 


* of p - { g 3 . SY — % 4 . * — 
* * » > * k 7 * be ts in 9 * = 
—a > 3 * 4 . | * 2 * | 
I. -£ 7 . eee ee ? 1 I. — 
4 »— —_ * — 17 4 of . 8 


3 


44 TOR. SIP Rey * 
N . . * a 


ere. wo. nu 
n 1 2 — N 


1 0A E'£& 


convicted before One or more Juſtice, upon the Oath of one or more 
credible Witneſs, ſhall forfeit Five Pounds. | 


By /e@. 18. If it ſhall appear to the Truſtees of any Turnpike Road, 
or any Seven of them, at any of their publick Meetings, by the Oath of 
One or more Witneſs experienced in levelling, that any Part of the Riſe 
of any Hill upon ſuch Turnpike Road ſhall be more than Four Inches in 
a Yard; in ſuch Caſe it ſhall be lawful for the "Truſtees, or any Seven, 
to allow ſuch Number of Horſes as they ſhall judge neceſſary, not ex- 
ceeding Ten for Waggons with Nine Inch Wheels, nor Six for Carts 
with Nine Inch Wheels; and not exceeding Seven for Waggons with 
Six Inch Wheels, nor Five for Carts with Six Inch Wheels; and not 
exceeding Five for Waggons with Wheels of leſs Breadth than Six Inches, 
nor Four for Carts with Wheels of leſs Breadth than Six Inches: And in 
caſe it ſhall appear to the "Truſtees, that the whole Riſe of any Hill taken 
together ſhall be more than Four Inches in a Yard upon an Average, it 
ſhall be lawful to allow ſuch Number of Horſes as they ſhall think fit to 
be uſed in ſuch Waggons and Carts reſpectively, for the Purpoſe only of 
drawing the ſame up ſuch Hill, the Length and Extent of ſuch Hill to be 
ſpecified in ſuch Order of Allowance, and the Termination at each End 
thereof to be marked by a Poſt or Stone, to be erected at ſuch reſpective 
Boundaries; and the Order of Allowance ſhall be certified by the Truſ- 
tees, or their Clerk, to the next General Quarter Seſſions; And if the 
Facts be proved upon the Oath of One or more creditable Witneſs, to 
the Satisfaction of the Juſtices on the Bench, or the major Part of them, 
the Order of Allowance ſhall be confirmed and filed among the Records 
of Seſſions, or otherwiſe ſhall be quaſhed: And from and after ſuch Con- 
firmation and Filing, no Perſon ſhall be liable to any Penalty or For- 
feiture for uſing ſuch Number of Horſes as ſhall be fo allowed; and 
it ſhall be lawful for the Juſtices, at any ſubſequent Quarter Seſſions, to 
re-conſider the Order of Allowance, and to diſcharge the ſame, if they 
think fit. 

By ſect. 19. If it ſhall appear, upon the Oaths of eredible Witneſſes, to 
the Satisfaction of any Juſtice of the Peace, or of any Court of Juſtice, 
authoriſed to enforce the Execution of the Act, that any Waggon, Cart, 
or Carriage, cou:d not, by reaſon of deep Snow or Ice, be drawn with 
the reſpective Weights, and by the Number of Horſes or Beaſts of 
Draught allowed; then it ſhall be Jawful to ſtop all Proceedings for 
the Recovery of any Penalty or Forieiture. 

By ſect. 20. Ir ſhall not be lawful for any Waggon, Wain, or Cart, 
having the Sole or Bottom of the Fellies of the Wheels of leſs Breadth 
or Gauge than Nine Inches, to pals upon any Turnpike Road, or through 
any Turnpike Gate or Bar, if the fame ſhall be drawn by Horſes in 
Pairs, other than and except fuch Waggons, Wains, or Carts, having the 
Fellies of the Wheels thereof of the Breadth of Six Inches, as ſhall be 
authoriſed to be drawn in any other Manner by Oider of the Truftees 
of anv Turnpike Road within their Diſtrict, made at a public Meeting, 
conſiſting of Seven "Truſtees, or more, (which Order it thall be lawful 
for the {aid Truſtees to revoke at any ſubſequent Meeting, and after- 
wards to make a new One,) and fixed in Writing upon every loll-gate 
within ſuch Diſtrict, and except Carriages drawn by Two Horſes only. 

By ſed. 21. In cafe any Perſon ſhall, upon any Turnpike Road, drive 
any Waggon, Cart, Wain, or Carriage, not being marked, or drawn by 
more than the Number of Horſes, or Beaſts of Draught, it ſhall be 
lawful for any Conſtable, Tithingman, Surveyar, or any other Perſon, 
to apprehend and take ſuch Perſon before One or more Juſtice or Juf- 


tices of the Peace, and, upon ConviRion, either by Conteflian, or by 
the 
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other wheeled Carriages only, having the Wheels of the Breadth or Gauge 
be taken, than is directed by the Acts reſpectively to be taken for Wag- 
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the Oath of One or more credible Witneſs before ſuch Juſtice, the Of. 
fender ſhall forfeit, for every ſuch Offence, a Sum not exceeding Fiye 
Pounds, nor leſs than Ten Shillings. | 

By ſeck. 22. It ſhall be lawful for the Truſtees, or any Five or more 
of them, within their reſpective Diſtricts, and they are required, at the 
Firſt Meeting after the Commencement of the AR, to reduce the high and 
extraordinary Tolls and Duties, for and in reſpect of ſuch Waggons, or 


of Six Inches, in ſuch Manner as no greater Toll in reſpect to Waggons 


gons, and other Four- wheeled Carriages, drawn by Four Horſes, or Beaſts 
of Draught; and that no greater Toll be taken for Carts, having the 
Fellies ot their Wheels of the Breadth of Six Inches, than is directed by 
ſuch Acts reſpectively to be taken for Carts drawn by Three Horſes ; 
and the Truſtees within their reſpective Diſtricts, or any Five or more of 
them reſpectively, are required to give Directions, in Writing, to the ſe- 
veral Collectors to take and receive ſuch 'l olls, and no other. 

By ſeck. 23. The Truſtees, or any Perſon authoriſed by them, are re- 
quired to take, for every Waggon, Wain, Cart, or Carriage, having the 
Fellies of the Wheels thereof of leſs Breadth than Six Inches from Side 
to Side at the leaſt, at the Bottom or Sole, and for the Horſes, or Beaſts 
of Draught, drawing the ſame, One Half more than the Tolls or Duties 
which are or ſhall be payable for the fame reſpectively; and for every 
Waggon, Wain, Cart, or Carriage, having the Fellies of the Wheels of 
leſs Breadth than Six Inches from Side to Side, at the leaſt, at the Bot- 
tom or Sole, and for the Horſes, or Beaſts of Draught, drawing the ſame, 
from and after the 'Twenty-ninth Day of September, One thouſand ſeven 
hundred and ſeventy-ſix, Double the Tolls or Duties which are or ſhall 
be payable for the ſame, by any Act of Parliament, before any ſuch Wag- 

on, Wain, Cart, or Carriage, ſhall be permitted to paſs through any 
Turnpike Gate, &c. where Tolls ſhall be payable. | 

By /e@. 24. No Perſon ſhall have Claim, or take the Benefit or Ad- 
vantage of any Exemption from Toll, or Part of Tolls, or to pay leſs Toll 
for or in reſpe& of any Waggon, Wain, Cart, or other Carriage, or Horſe 
drawing the tame, and carrying any particular Kind of Goods, than other 
Carriages of the like Nature, carrying other Goods, ought to pay ; un- 
leſs ſuch Waggon, Cc. have the Sole of the Bottom of the Fellies of the 
Wheels of the Breadth of Six Inches, or upwards, (other than and ex- 
cept Carts and Carriages employed in carrying Corn or Grain in the 
Straw, Hay, Straw, Fodder, Dung, Lime for the Improvement of Land, 
or other Manure, or any Implements of Huſbandry only); but that the 
Toll required by the Ads, together with the additional Tolls hereby 
required to be taken for or in reſpect of every ſuch Waggon, Ec, hav- 
ing the Sole or Bottom of the Felles of the M heels of lets Breadth than 
Six Inches, and for and in reſpect of Horſes, or Beafts of Dr- ught, 
drawing the ſame, (except as belore excepted), ſhall be paid in the fame 
Manner, to all Intents and Purpotes, as if no Exemption, or leſs Toll, 
had been enacted or allowed by any of the Adds, and as fully as all other 
Wagzons, Wains, Carts, and Carriages, and Horſes drawing the ſame, 
ought teſpectively to pay, which are not intitled to any Exemption from 
Toll, in the Whole or Part; or to pay a leſs Toll than other Waggons, 
Wains, Carts, and Carriages, | 

By ſect. 25. No Perſon allowed to take the Benefit of any ſuch Ex- 
emptions, or to have the Privilege of con pounding in reſpect of any Car- 
riage having the Fellies of the Wheels of the Breadth of Six Inches, or 
— unleſs the Fellies, and the Tire upon ſuch Fellies, ſhall lie 
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% 26, All Waggons, Carts, or Carriages, moving upon Rollers, 
of L of — Inches on each Side, with flat Surfaces, per- 
mitted to paſs upon any Turnpike Road, Toll-free, for the 'Ferm of One 
Year, to be computed from Michaelmas, One thouſand ſeven hundred 
and ſeventy- three; and after the Expiration of the ſaid Term, all ſuch 
Waggons, c. ſhall paſs, upon paying only fo much of the Tolls and 
Duties as ſhall not exceed One Halt of the full Toll or Duty payable by 
this or any Turnpike Act, for all Waggons, Ic. having the Fellies of 
the Wheels of the Breadth of Six Inches, or for the Horſes or Beaſts of 
Draught drawing the ſame, and not rolling a Surface of Sixteen Inches 
on each Side; and that no more than Half Toll ſhall be paid in reſpect 
of Waggons having the Fellies of the Wheels of the Breadth of Nine 
Inches, and rolling a Surface of Sixteen Inches on each Side, from and 
after the Commencement of the Act. | g ; 

By ſe@. 27. Nothing herein before contained to extend to any Chaiſe- 
marine, Coach, Landau, Berlin, Chariot, Chaiſe, Chair, Calaſh, or 
Hearſe ; or to the Carriage of ſuch Ammunition or Artillery as ſhall be 
for His Majeſty's Service; or to any Cart or Carriage drawn by One 
Horſe or T'wo Oxen, and no more ; or to any Carriage, having the Sole 
or Bottom of the Fellies of the Wheels of the Breadth of Nine Inches, 
which ſhail be laden with One Block of Stone, One Piece of Marble, 
One Cable Rope, One Piece of Metal, or One Piece of Timber. 

By /e&. 28. If any Perſon ſhall rake the Benefit of any Exemptions, 
under or by virtue of this or any other Act, in any fraudulent or colluſive 
Manner, ſuch Perſon ſhall forfeit, for every ſuch Offence, a Sum not ex- 
ceeding Five Pounds, nor leſs than Forty Shillings, at the Diſcretion of 
the Jultice or Juſtices before whom ſuch Offender ſhall be convicted. 

By /e#, 29. It ſhall be lawful for the "Truſtees, or any Seven or more, 
at a Meeting to be held for that Purpoſe, of which One Calendar 
Month's Notice ſhall be given in Writing, to be affixed on all Turnpike 
Gates, ard in ſome public Newſpaper circulated in that Part of the 
Country, from 'Time to Time, to reduce all or any of the Tolls, for 
ſuch Time as they ſhall think proper ; and afterwards, if they ſhall ſee 
Occaſion, to advance all or any of the Lolls fo leſſened to any Sum, not 
exceeding the ſeveral Rates granted. 

By /e@#. zo. Where the whole Money, borrowed on the Credit of the 
Tolis, ſhall not have been paid and diſcharged, no ſuch Tolls ſhall be 
reduced without the Conſent of the Perſon or Perſons intitled to Five- 
ſixths of the Money remaining due upon ſuch reſpeQive Tolls. 

By ſect. 31. It ſhall be lawful for the 'I'ruſtees, or any Seven, at a pub- 
lic Meeting, to let to farm the Tolls of the ſeveral Gates ; and whenever 
any Tolls thall hereafter be let to farm, the "Truſtees ſhall cauſe Notice 
to be given of the Time and Place for letting, at leaſt One Month before 
the Day appointed, by affixing the ſame upon every Toll-gate belonging 
to ſuch Turnpike Road, and alſo upon the Market-croſs of the Market- 
town neareſt to the Place where the Tolls are to be let, and alſo in ſome 
public News-paper circulated in that Part of the Country, and ſpecifying 
in every ſuch Notice the Sum which the Tolls produced in the preceding 
Year, clear of the Salary for collecting the ſame, (in caſe any hired Col- 
lector was appointed,) and that they will let ſuch Tolls by Auction to the 
beſt Bidder, on his producing ſufficient Sureties for Payment of the Mo- 
ney, monthly or quarterly, as ſhall be required by the Truſtees; and that 
they will be put up at the Sum which they were let for or produced in 
the preceding Year, clear of the Salary of the Collector; and the Truſtees 
are to provide a Minute Glaſs, by which the Letting is to be made, and 
the laſt Bidder ſhall be the Renter of the Tolls, and ſhall forthwith 
enter into a proper Agreement for the taking thereof, and paying the 
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Money in caſe no Bidder ſhall offer, the Truſtees may appoint a Colleqy, 
or fix ſome future Day for the letting, and ſhall, in that Caſe, put them up 
at ſuch Sum as they ſhall think fit: And if the Perſon who ſhall be the 
Renter ſhall take a greater or lefs 'Toll from any Perſon than what autho- 
riſed, he ſhall, for every Offence, forfeit Five Pounds, and the Conttae 
for renting the Tolls, if the ſaid Truſtees ſhall think fit to vacate the fame, 
and every other Gate-keeper authoriſed to colle the Tolls, who ſhall take 
a greater or leſs Toll, ſhall, for every ſuch Offence, forteit Forty Shil. 
lings. 
By ſee, 32. The Surveyors of all Turnpike Roads ſhall cauſe the Statute 
duty, and the Compoſitions, to be performed, laid out, and expended 
upon the Turnpike Road lying within the Pariſh, Ec. from which ſuch 
Duty ſhall be required, and not elſewhere, and ſhall forfen Forty Shil. 
lings for every Mifapplication ; and where there are Two or more Turnpike 
Roads under feveral Acts of Parliament within the ſame Pariſh, Oc. 
and the Statute-duty directed by all ſuch Acts to be taken or applied for 
the Repair of ſuch Turnpike Roads within ſuch Pariſh, Ic. ſhall exceed 
Three Days Duty in the Whole; then it ſhall be lawful for Two more 
Juſtices of the Peace of the Limit where, &c. and they are required, or 
. ſome Special Seſſions, to adjuſt and proportion the Statute-duty, having 
Regard to the Extent and Condition of the ſeveral Roads and Highways, 
and to the Tolls, the Juſtices previouſly ſummoning the Clerks and Sur- 
veyors, and the Surveyors of the Highways for ſuch Pariſh, &c. who are 
reſpectively required to attend the Jultices upon ſuch Summons, : 
By ſect. 33. When the Inhabitants of any Pariſh, c. ſhall be indicted 
or preſented for not repairing any Highway, being Turnpike Road, and 
the Court ſhall impoſe a Fine, the ſame ſhall be proportioned, together 
with the Coſts, between the Inhabitants of ſuch Pariſh, Cc. and the 
Truſtees; and it ſhall be lawful for ſuch Court to order the Treaſurer of 
ſuch Turnpike Road to pay the Sum proportioned, in caſe it ſhall appear 
to ſuch Court, from the Circumſtances of ſuch Turnpike Debts and 
Revenues, that the fame may be paid without endangering the Security 
of the Creditors, | 
By /e2. 34. No Toll-gate ſhall be erected on the Side of any Turnpike 
Road, unleſs ordered by the 'Iruſtees, at a Meeting, of which Twenty- 
one Days public Notice ſhall have been given in Writing, affixed upon 
all the Toll- gates erected on ſuch Roads, and alſo in ſome public News- 
paper circulated in that Part of the Country, ſpecifving the Place where 
ſuch Side-gate is propoſed to be erected, and unleſs Nine "Truſtees ar 
leaft (being a Majority of thoſe preſent,) ſhall ſign the Order; and that 
no Perſon ſhall be liable to pay Toll at any To!l-gate erected, or to be 
erected, acroſs or on the Side of any Turnpike Road, or be ſubje& to 
any Penalty for any Carriage, Horſe or Beaſt, which thall only croſs ſuch 
Road, and ſhall not paſs above One Hundred Yards thereon, except over 
ſome Bridge erected at a conſiderable Expence by the Truſtees of tuch 
Turnpike Road. 
By ect. 35. If any Perfon ſhall agree to advance any Money, to be 
employed in the making or repairing any Turnpike Road, or Highway 
intended to be made 1 urnpike, and ſhall fublcribe his Name to any 
Writing for that Purpoſe, every ſuch Perſon ſhall be liable to pay every 
Sum ſubſcribed ; and in Default within Twenty one Days after payable, # 
and demanded by the Perfon to whom payable ; or if no Perſon named 
then by the Treaſurer it ſhall be lawful for every ſuch Treaſurer, or other 
Perſon, to ſue for and recover the ſame in any of His Majeſty's Courts 
of Record, by Adtion of Debt, or on the Cale, Bill, Suit, or Informa- 
ton, | 
By 
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By ſect. 36. On every Turnpike Road where a ſufficient Quantity of 
Stone, Gravel, Chalk, or other Materials, cannot be provided and car- 
ried by the Labourers and Teams required to perform Statute- duty, the 
Surveyor, with the Approbation of the Truſtees, ſhall contract for get- 
ting and carrying thereof, at ſome Time and Place to be fixed for that 
Purpoſe, of which Ten Days Notice in Writing ſhall be given, by fixing 
the ſame on the Door of the Church or Chapel of ſuch Pariſh, Oe. or, it 
there be no Church or Chapel, at the moſt public Place there, which 
Notice ſhall ſpecify the Work to be done, and the Time and Place for 
letting thereof: And if any Surveyor ſhall have any Fart, Share, or In- 
tereſt, directly or indireQly, in any ſuch Contract or Bargain, for Work 
or Materials, to be made, done, or provided, on Account of any of the 
Highways, &c. under his Care or Management; or ſhall, upon his own 
Account, ditectly or indirectly, let to hire any Team, or fell or diſpoſe 
of any l imber, Stone, or other Materials, to be uſed or employed in 
making or repairing ſuch Roads, c. unleſs a Licence in Writing for the 
Sale of any ſuch Materials, or for letting to hire any ſuch Team, be firſt 
obtained from the "Truſtees; he ſhall forfeit, for every Offence, Ten 
Pounds, and be for ever after incapable of being employed as a Sur- 
veyor. | 

By ſee. 37. If the Surveyor, or other Perſon, having Care of any 
Turnpike Road, ſhall knowingly ſuffer to be or remain, for the Space of 
Four Days, in any Part thereof, within Ten Feet on either Side of the 
Middle of ſuch Road, any Poſt or Poſts, Heap or Heaps of Stones, Rub- 
biſh, or Earth, ſet up, or raiſed in or above the Surface of the ſaid Road, 
by which the Paſſage may be obſtruQted, Fc. (other than and except 
Poſts, Blocks, Stones, or Banks of Earth, fixed in the Ground, or raiſed 
for ſecuring Horſe or Foot Roads, or Paſſages for Water, and alſo Direc- 
tion-poſts and Stones,) he ſhall forfeit Forty Shillings. 

By ſed. 38. If any Perſon ſhall incroach, by making ny Hedge, 
Ditch, or other Fence, on any Turnpike Road, within Thirty Feet from 
the Centre ; or ſhall plough, harrow, or break up the Soil of any Land 
or Ground ; or, in ploughing or harrowing the adjacent Lands, ſhall turn 
his Plough or Harrow in or upon any Ground, within Fifteen Feet from 
the Centre; every Perſon ſo offending ſhall forfeit, for every ſuch Offence, 
Forty Shillings, to ſuch Perſon as ſhall make Information : And it ſhall 
be lawtul for the Truſtees who have the Care of any ſuch Road, or any 
Five or more of them, to cauſe ſuch Hedge, Ditch, or Fence, to be ta- 
ken down or filled up at the Expence of the Perſon to whom the fame 
ſhall belong; and any One or more Juſtice or Jultices of the Peace of the 
Limit where ſuch Offence ſhall be committed, upon Proof thereof to 
him or them made upon Oath, may levy as well the Expences of taking 
down fuch Hedges, as the ſeveral and reſpective Penalties impoſed, by 
Diſtreſs and Sale of the Offender's Goods and Chattels, rendering the 
Overplus to the Owner on Demand. 

Sea. 39. recites, That whereas in ſome Places it may be found ne- 
ceſſary, and the 'Truftees are required, to ſecure Horſe Cauſeways, and 
Foot Cauſeways, to travel upon, in public Highways, by Poſts, Blocks, 
or great Stones, fixed in the Ground, or by Banks of Earth caſt up, or 
otherwiſe, from being broken up and ſpoiled with Waggons, Wains, 
Carts, or Carriages; and foraſmuch as ſeveral evil-diſpoſed Perſons 
may wilfully or wantonly pull up, cut down, and remove or damage 
the ſaid Poſts, Blocks and great Stones, and drive Carriages upon 
ſuch Banks and Cauſeways, oi againſt the Sides, and alſo dig or cut down 
the Banks; and ſuch evil-diſpoted Perſons may break, damage, or throw 
down the Stones, Bricks, or Wood, fixed upon the Parapets or Battle- 
meats of Bridges, and may pull down, deſtroy, obliterate, or deface, any 
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Mile-ſtone, or Poſt, Graduated or Direction - poſt or Stone: For Pre. 
vention thereof, it is enacted, That every Perſon guilty of any ſuch Of. 
fence, ſhall, upon Complaint to any Juſtice of the Peace of the Limit, 
by the Oath of any One credible Witneſs, or upon View of the ſ[uſtice 
- himſelf, forfeit, for every Offence, any Sum not. exceeding Five Pounds, 
nor leſs than len Shillings ; and, in Default of Payment, ſhall be com- 
mitted to be whipped and kept to hard Labour for any Time not ex- 
ceeding One Calendar Month, nor leſs than Seven Days, at the Diſcretion 
of ſuch Juſtice, unleſs the ſame be ſooner paid. 82 2 

By ſect. 40. If the Driver of any Cart, Car, Dray, or Waggon, ſhall 
ride upon any ſuch Carriage, in any Street or Highway, not having ſome 
other Perſon on Foot, or on Horſeback, to guide the ſame, (ſuch Car- 
riages as are conducted by ſome Perſon holding the Reins of the Horſe ot 
Horſes drawing the ſame excepted;) or if the Driver ſhall, by Negli. 
gence or wiltul Miſbehaviour, cauſe any Hurt or Damage to any Per. 
ſon or Carriage; or ſhall quit the Highway, and go on the other vide 
the Hedge or Fence inclofing the ſame ; or wilfully be at ſuch Diſtance 
from ſuch Carriage, or in ſuch a Situation, whilſt it ſhall be paſſing, that 
he cannot have the Direction and Government of the Horſes or Cattle; 
or ſhall, by Negligence or wilful Miſbehaviour, prevent, hinder, or in- 
terrupt the free Paſſage of any other Carriage, or of His Majeſty's Sub- 
jects; or if the Driver of any empty or unloaded Waggon, Cart, or other 
Carriage, ſhall refuſe or neglect to turn aſide and make Way for any 
Coach, Chariot, Chaiſe, loaded Waggon, Cart, or other loaded Carriage; 
or if any Perſon ſhall drive, or a& as the Driver of, any ſuch Coach, 
Poſt Chaiſe, or other Carriage let for Hire, or Waggon, Wain, or Cart, 
not having the Owner's Name, as required, painted thereon ; or ſhall 
refuſe to diſcover the true Chriſtian and Surname of the Owner of ſuch 
reſpeQive Carriage; every ſuch Driver, ſo offending in any of the Caſes 
aforeſaid, being convicted of any ſuch Offence, either by his own Confeſſion, 
the View of a Juſtice of Peace, or by the Oath of One or more credible 
Witneſs, before any Juſtice of the Limit, ſhall, for every ſpch Offence, 
forfeit any Sum not exceeding Len Shillings, in caſe ſuch Driver ſhall 
not be the Owner of tuch Carriage ; and in caſe the Offender be the 
Owner of ſuch Carriage, then any Sum not exceeding Twenty Shillings ; 
and in either of the ſaid Cafes, ſhall, in Default of Payment, be com- 
mitted for any Time not exceeding One Month, unleſs ſuch Forfeiture 
ſhall be ſooner paid; and every ſuch Driver, offending in either of the 
ſaid Caſes, may, with or without any Warrant, be apprehended by any 
Perſon who ſhall ſee ſuch Offence committed, and ſhall be immediately 
delivered to a Conſtable, or other Peace Officer, in order to be convey- 
ed beſore ſome Juſtice, to be dealt with according to Law; and if any 
ſuch Driver, in any of the Caſes a'orefaid ſhall refuſe to diſcover his 
Name, it ſhall be lawful for the Juſtice, to commit him for any Time not 
exceeding 'l hree Months, or to proceed againſt him for the Penalty, by 
a Deſcription of his Perſon and the Offence, and expreſſing, in his Pro- 
ceedings, that he refuſed to diſcover his Name. 

By ſedt. 41. The Truſtees ſhall direct the Surveyor where ſeveral High- 
ways meet, and there is no ſufficient DireQion-poſt or Stone already 
fixed or erected, forthwith to ere, in the moſt convenient Place where 
ſuch Ways meet, a Stone or Poſt, with an Inſcription thereon, in large 
Letters, containing the Name of, and Diſtance from, the next Market 
Town or Towns, or other conſiderable Place or Places to which the ſaid 
Highways reſpeRively lead, and alſo at the ſeveral Approaches or En- 
trances to fuch Parts of any Highways as are ſubject to deep or dangerous 
Floods, gr:-duated Stones or Poſts, denoting the Depth of Water in the 
deepeſt Part of the ſame, and likewiſe ſuch DireQion-poſts or Stones, 
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ees ſhall judge to be neceſſary, for the guiding of Travellers, 
6 — * ſafeſt ract, through the Floods or Waters ; and alſo 
ſhall order the ſaid Suryeyor to erect Mile-ſtones or Poſts upon fuch 
Turnpike Road, with proper Inſcriptions and Figures thereon, denoting 
the Names and Diſtances from the principal Towns or Places on each 
reſpective Road, and from Time to Time to repair ſuch Stones and Poſts, 
and keep and continue legible the Inſcriptions thereon reſpectively; and 
the Surveyor ſhall be reimburſed the Expences out of the Tolle; and in 
caſe any Surveyor ſhall, by the Space of Three Months after ſuch Direc- 
tion given, neglect or refuſe ſo to do, every ſuch Offender ſhall forfeit 
the Sum of Twenty 3 . : a 

By ſect. 42. If any Perſon ſhall, by Day or Night, wilfully or mali- 
ciouſſy pull down, pluck up, throw down, level, or otherwiſe deſtroy 
any Turnpike-gate, or any Poſt, Rail, Wall, or any Chain, Bar, or other 
Fence belonging to any Turnpike-gate, or any other Chain, Bar, or Fence, 
of any Kind whatſoever, ſet up or erected, or hereafter to be ſet up or. 
erected, to prevent Paſſengers from paſſing by without paying any Toll, 
laid, or directed to be paid by any Act for that Purpole, or any Houſe. 
erected, or to be erected, for the Uſe of any ſuch Turnpike-gate, or any 
Crane, Machine, or Engine, for weighing Waggons, Carts, or Carriages, 
or ſhall forcibly reſcue any Perſon, lawfully in Cuſtody of any Officer or 
other Perſon, for any of the Offences before mentioned; in any of the. 
ſaid Caſes, every Perſon ſo offending, being thereof lawfully convicted, 
ſhall be adjudged guilty of Felony, and ſhall be tranſported for Seven. 
Years, or ſhall be committed to Priſon for any Time not exceeding Three 
Years, at the Diſcretion of the Judge or Court; and any Indictment may 
be tried and determined, in any adjacent County, within that Part of 
Great Britain called England, as if the Facts had been therein commit- 
ted. 

By ſeck. 43. The Inhabitants of every Hundred, within which ſuch 
Offence ſhall be committed, of pulling down or deſtroying any ſuch Turn- 
pike Gate, or Poſt, Rail, Wall, Chain, Bar, Fence, Houſe, Crane, 
Machine, or Engine, ſhall make full Satisfaction for the Damages, which 
may be recovered by Action of Debt, Bill, Plaint, or Information, in 
any of His Majeſty's Courts of Record, by and in the Name of the Clerk 
of the Peace of the County, without naming the Chriſtian or Surname of 
the Clerk of the Peace; and ſuch Action ſhall not be abated or diſcon- 
tinued by the Death or Removal of any ſuch Clerk, but may be ſued and 
proſecuted by his Succeſſors; and the Damages recovered ſhall be to. 
the only Uſe of the "Truſtees, to be by them diſpoſed of to the ſeveral 
Ules as the ſeveral Tolls; and ever 3 of ſuch Hundred ſhall 
be rateably taxed toward an equal . for the Relief of ſuch 
Inhabitant againſt whom Execution ſhall be levied, to be raiſed by ſuch 
Means as Damages recovered againſt Inhabitants of Hundreds, in caſe. of 
Robberies: Provided, that upon Conviction of any ſuch Offender, with- 
in I'welve Months after the Offence, any Hundred, or the Inhabitants 
liable to make and having made ſuch Satisfaction, ſhall be repaid out of 
the Tolls. | | 

By ſect. 44. No Perſon capable of acting as a Truſtee, unleſs in his own 
Right, or in the Right of his Wife, in the actual Poſſeſſion or Receipt. 
of the Rents and Profits of Lands, c. of the clear yearly Value of 
Forty Pounds; or poſſeſſed of, or intitled to, a Perſonal Eftate to 
the Value of Eight hundred Pounds; or ſhall be Heir-apparent of a 
Perſon poſſeſſed. of an Eſtate in Land of the clear yearly Value of Eighty 
Pounds; and unleſs he hath taken, or ſhall, (not being ſuch Heir-appa- 
rent), before he acts, take and ſubſcribe the Oath to the Purport afore- 
ſaid, before any Two of the Truſtees, otherwiſe for every ſuch — 
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forfeit Fifty Pounds to any Perſon who ſhall ſue for the ſame, 
to be recovered in any of His Majeſty's Courts of Record, by Action 
of Debt or on the Caſe, or by Bill, Suit, or Information; and 
ſuch Perſon ſo ſued ſhall prove that he is qualified, or otherwiſe ſhall 

y the ſaid Fifty Pounds, without any other Proof or Evidence on the 
Par of the Plaintiff or Proſecutor than that ſuch Perſon hath acted as 3 

ruſtee. | 

By /e#. 45. Clerks, Treaſurers, &c. to deliver up their Accounts when 
8 by the Truſtees, or ſhall forfeit Twenty Pounds for every 

lect. | | 

By ſeck. 46. No Perſon keeping a Public Houſe ſhall be a Truſtee, or 
hold a Place of Profit; but he may farm the Tolls. 

By ſe. 47. Truſtees may direct Proſecutions for Nuiſances, and pay 
the Expences out of the Turnpike Revenues. | 
By ſect. 48. Informations for Penalties, in order to favour the Offender, 
are deemed fraudulent and void. 

By ſect. 49. If a ſufficient Number of Truſtees do not appear at the 
Firſt or any adjourned Meeting, the Clerk may fix the Day, and give 
proper Notice thereof. 

By /e#. 50. No Meeting to be adjourned for more than Three 
Months. No Buſineſs to be done before Ten, nor any Adjournment 
made to an Hour later than Iwo in the Afternoon. 

By /e#. 51. If Truſtees cauſe Gates to be erected contrary to their 
Power, the Juſtices at their Quarter Seſſions may order them to be re- 
moved. | 

By ſect. 52. Mortgagees, in Poſſeſſion of the Tolls, are to account up- 
on Oath when required by the Truſtees, or forfeit Ten Pounds. 

By /e#. 5 3. If Mortgagee keeps Poſſeſſion after he has received the 
Money due, he ſhall forfeit Double the Sum and Treble Coſts. 

By ſect. 54. On the Death of a Gate-keeper, Two Truſtees may no- 
minate another until the next Meeting of the Truſtees. If the Gate- 
keeper, who is diſcharged, refuſes to deliver up Poſſeſſion of the Houſe, 
c. the Juſtices may, by Warrant, order him to be removed, with his 
Goods. | 

By /e#. 55. Gate keepers and Surveyors to account upon Oath, when 


required by the "Truſtees, or forfeit Five Pounds. 

By /e#. 56. No Gate-keeper to be removed as a Pauper, unleſs ac- 
tually chargeable to the Pariſh, Cc. nor ſhall gain a Settlement by renting 
the Tolls, nor be aſſeſſed for the Toll- houſe or Tolls, 

By ſect. 57. If any Toll gatherer or Gate-keeper ſhall permit any Wag- 
gon, Cc. to paſs upon any Turnpike Road, within his View or Know- 
ledge, or to paſs through any Toll-gate or Bar with any greater Num- 
ber of Horſes or Beaſts of Draught, or with any Carriage conſtructed or 
drawn in any other Manner than directed, or without 2 Names and 
Deſcriptions painted thereon as directed, and ſhall not within the Space 
of One Week proceed for the Recovery of the Forfeiture or Penalty, he 
ſhall forfeit and pay, for every ſuch Neglect, the Sum of Forty Shillings. 

By ſect. 58. The Juſtices of the Peace, at any Special Seſſions, upon 
Application to them made by the Surveyor of any Pariſh, &c. in the 
Situation before deſcribed, may ſummon the' Clerk and Surveyor of ſuch 
Turnpike Road to appear at ſome other Special Sefſions, and to produce 
a State of the Revenues and Debts belonging to ſuch Turnpike Road, and 
ſuch Juſtices may enquire into the State and Condition of the Repairs 
thereof, and allo of ſuch other Highways; and if it ſhall appear to 
them, upon full and clear Evidence, that the Whole, or any Part of ſuch 
Statute-duty, may be conveniently diſpenſed with from ſuch , Turnpike 


Road, without endangering the Securities for the Money adyanced 1 4 
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the Credit of the Tolls, and that ſuch Statute-duty is wanted for the Re- 

irs of the other Highways within ſuch Pariſh, &c. then they may order 
the Whole, or Part, of ſuch Statute-duty to be performed upon the High- 
ways, not being Turnpike, within ſuch Pariſh, &c, under the Direction 
of the Surveyor. _ 38 

By eck. 59. Juſtices in Wales, at their Michae/mas Qvarter Seſſions, 
may allow an additional Number of Horſes, when they think fit. ; 

By ſe. 60. No Toll to be paid for Carriages employed in carrying Ma- 
terials for Turnpike Roads or Highways. = 

By ſect. 61. No Surveyor to gather Stones from the common Fields or 
incloſed Lands of any Perſon without his Conſent, or a Licence from a 
Juſtice of Peace. : : 

By /e#. 62. Power for Truſtees of Turnpike Roads to agree with Per- 
ſons liable by Tenure to repair any Part of ſuch Road, concerning the fu- 
ture Repair of it. a ; : 

By /z&. 63. Perſons liable to repair old Highways turned or ſtopped up, 
ſhall be liable to repair a Part of the new Highway equal to the Burthen of 
the old One; and if the Parties cannot agree, it ſhall be viewed and ſet- 
tled by Two Juſtices of the Peace, A groſs or annual Sum may be paid, 
if the Parties agree thereto. : 

By /e#. 64. In all Caſes where any Action ſhall be brought by or againſt 
any Truſtee of any Turnpike Road, Evidence of ſuch Truſtee having acted 
as ſuch, together with the Act of Parliament by which he was appointed, 
or the Order, or a Copy of the Order, for his Appointment or EleQion, 
where appointed or elected by the Truſtees, ſhall be fufficient Proof of his 
being a Truſtee. 

By /e#. 65. Treaſurers and Surveyors who have not already given Se- 
curity, ſhall give Bond with Surety to the Truſtees, for the duly paying 
and applying the Money in their Hands. 

By ſedk. 66. Truſtees to put on every Toll-gate a Table of the Tolls, 
and alſo of the Weights allowed to each Carriage, and the Truſtees to ex- 
amine, or cauſe to be examined, the Weighing Engines, to ſee they are 
kept in good Order. 

By ſeck. 67. Two Oxen to be conſidered as One Horſe, 

By ſeck. 68. The Owner of every Waggon, Wain, or Cart, and alſo of 
every Coach, Poſt-chaife, or other Carriage, let to hire, ſhall paint, upon 
ſome conſpicuous Part of his Waggon, Wain, or Cart, and upon the Pannels 
of the Doors of all ſuch Coaches, Poſt-chaiſes, or other Carriages, before 
the ſame ſhall be uſed upon any Turnpike Road, his Chriſtian and Surname, 
and the Place of his Abode, in large legible Letters, and continue the 
ſame thereupon, ſo long as ſuch Waggon, Cart, Coach, »Poſt - chaiſe, or 
other Carriage, ſhall be uſed upon any ſuch Turnpike Road ; and the 
Owner of every Common Stage Waggon or Cart, employed in travelling 
Stages from Town to Town, ſhall over and above his Chriſtian and Sur- 
name, paint on the Part, and in the Manner aforeſaid, the following 
Words, COMMON STAGE WAGGON, (or CART, as the Caſe may 
be) ; and every Perſon uſing any fuch Carriage, upon any Turnpike Road, 
without the Names and Deſcriptions, or who ſhall paint any falſe or fic- 
titious Name, or Place of Abode, hall forfeit, for every ſuch Offence, a 
Sum not exceeding Five Pounds, nor leſs than Twenty Shillings. 

Bye. 69. After Michae/mas 1776, the Tire of all Waggons, Cc. 
ſhall be flat, and the Nails ſunk fo as not to riſe above the Surface. 

By /e#, 70. Where the Powers for providing Materials, enlarging and 
turning Turnpike Roads, making Drains, pruning Hedges and ; oY 
and calling forth the Statute-duty, are ineffectual, and where more ample 
Powers for theſe Purpoſes are given by the Highway AR, the Surveyor 
of Turnpike Roads, with the Approbation of the Truſtees, may execute 

| and 
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and enforce theſe Powers upon and for the Benefit of the Turnpike Roads, 
upon the Terms, and under the Reſtrictions, in the Highway Act. 

Seck. 51. But Satisfaction ſhall be made by the Truſtees of the Turn- 
pike Roads for all ſuch Materials as are got in ſeveral or inclofed Lands or 
Grounds. 

Se&, 72. The Forms of Proceedings contained in the Schedule to 
be uſed, and no Objection or Advantage ſhall be taken for want of 
Form. | 

Seck. 73. Conſtables, Surveyors, and all Perſons employed with Sala. 
ries, refuſing to execute the Act, and wilfully neglectipg to proſecute 
Offenders for one Week after the Offence committed, forfeit .Ten 
Pounds. 

By ſect. 74. No Conviction ſhall be had by Virtue of the Act, unleſs 
upon Conſeſſion of the Party accuſed, or upon the Oath of One or more 
credible Witneſs or Witneſſes ; and any Inhabitant of any Pariſh, Cc. 
in which any Offence ſhall be committed, ſhall be deemed a competent 
Witneſs ; and any Juſtice of the Peace may act in the Execution of the 
Act, notwithſtanding he may be a Creditor, or a Truſtee. 

By /e#. 75. In caſe any Perſon ſhall reſiſt, or make forcible Oppoſition 
againſt, any Perſon employed in the due Execution of this Act, or 
any particular Act made for amending any particular Highway, or ſhall 
aſſault any Collector of the Tolls in the Execution of his Office; or ſhall 
pals. through any Turnpike Gate, Rail, Chain, or other Fence ſet up by 
Authority of Parliament, without paying the Toll; or ſhall hinder, or 
attempt to prevent or obſtruct, any ſuch Perſon, in the meaſuring the 
Wheels of any Carriage, or make any Reſcue of Cattle or other Goods, 


diſtrained ; or if any Conſtable, Headborough, or Tithingman, ſhall re- 


fuſe or neglect to execute any Warrant; every fuch Perſon, being con- 
victed, ſhall, for every ſuch Offence, forfeit any Sum not exceeding Ten 


Pounds, nor leſs than Forty Shillings, at the Diſcretion of he Juſtice or 


Juſtices; to be paid to the Surveyor, and laid out in the Repairs. And 
in caſe he do not forthwith pay, or ſecure to be paid, the Forfeiture ; it 
ſhall be lawful for ſuch juſtice or Juſtices to commit for any Time not 
exceeding Three Months, unleſs the Forfeiture ſhall be ſooner paid. 

By ſect. 76. All Penalties and Forfeitures by this Act impoſed for any 
Offence againſt the ſame, and all Coſts and Charges, (the Manner of 
levying and recovering of which is not hereby otherwite particularly direct- 
ed, ) ſhall be levied by Diſtreſs and Sale of the Goods and Chattels of the 
Offender, or Perſon liable or ordered to pay the ſame, by Warrant under 
the Hand and Seal of fome Juſtice of the Peace for the Limit, and ſuch 

Order for Payment of ſuch Coſts fhall be made, rendering the Overplus, 
if any, to the Party, after deducting the Charges, which Warrants fuch 
Juſtice is required. to grant, upon Conviction of the Offender, by Con- 
feſſion, or upon the Oath of One or more credible Witneſs or Witneſſes, 
or upon Order made, as aforeſaid ; and the Penalties and Forfeitures, 
Colts and Charges, when fo levied, thall be paid, the One Half to the 
Informer, and the other Half to the Surveyor, to be employed towards 
the Repair, unleſs otherwiſe directed by this Act: If no Diſtreſs, the Of- 
fender to be committed. If the Offender lives out of Jutiſdiction of the 
Juſtice, the Juſtices where he lives may proceed, having a Copy of the 
Conviction duly proved. 


By /e&#. 77. No Warrant of Diſtreſs to be iſſued till Six Days after the 
Conviction. 


By ſed. 78. Forfeitures recovered, on the Evidence of the Surveyor or 


other Officer employed by the Truſtees with Salaries, ſhall be applied to 
the Ule of the Roads, | 
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By ſed. 79. Proſecutors may recover Forſeitures under Forty Shillings, 
by [Information only before a Juſtice, but above Forty Shillings by Informa- 
tion, or by Action, Cc. in which it ſhall be ſufficient to declare that the 
Detendant is indebted to the Plaintiff in the dum of being forfeit- 
ed by an Act, paſſed in the Thirtzenth Year of the Reign of His preſent 
Majeſty, intituled, An Ad 10 explain, amend, and reduce into one Ad of 


” Parliament, the general Laws now in being for regulating the Turnpike 


Roads in that Part of Great Britain called England, and for other Purpoſes ; 
and the Plaintiff, if he recovers in any tuch Action, ſhall have full Coſts: 
provided, that there ſhall not be inore than on? Recovery for the ſame 
Offence ; and that 'Ten Days Notice in Writing be given to the Party of- 
ſending, previous to the Commencement of ſuch Action; and that the 
ſame be brought and commenced within one Calendar Month after the 
Offence. 

By ſect. 80. Diſtreſs not unlawful, nor the Party making it a Treſpaſſer, 
for want of Form, or Irregularity in the Proceedings ; but the Party ag- 
grieved may recover Satisfaction for the ſpecial Damage. 

By ſect. $1, Plaintiff not to recover for any Irregularity in the Proceed- 
ings, if Lender of Amends be made before the Action brought. Dcfendant 
may pay Money into Court, before Iſſue joined, 

By ſed. 82. Any Perſon aggrieved may appeal to the Juſtices of the 
Peace, at any General Quarter Seſſions of the Peace to be held for the Li- 


mit wherein the Cauſe of ſuch Complaint thall ariſe ; upon giving Six Days 


Notice after the Cauſe of Complaint aroſe ; and entering into Recog- 
nizance to try the Appeal, and pay the Coſts. Juſtices, to whom No- 
tice of Appeal thall be given, are to return all the Proceedings to the 
Quarter Seſſions. Juſtices at Quarter Seſſions are to hear and determine 
the Complaints, and award Coſts. No Proceeding to be removed by 
Cer tiorart. 

By ſed. 83. No Appeal to be made againſt a Conviction, unleſs the 
Party give Notice thereof at the Time of Conviction, if preſent ; if not, 
within Six Days after, and enter into Recognizance as above. 

Ey ſedt. 84. Juſtices and "Truſtees have Power to adminiſter Oaths: _ 

By ſedt. 85, If Action be commenced for any Thing done under this Act, 
it ſhall be brought within Three Months after the Otfence committed, and 
in the County where the Defendant refides, or the Fact was done. De- 
tendant may plead the General Iſſue, and give the AQ ard Special Matter 
in Evidence. If Plaintiff proceeds in any other Manner, the Jury are to 
find for the Defendant, and he is to have Ireble Cofts. 

By ſe. 86. The Statute of 7 Geo, 3. is repealed. 

This Act commenced on the 2gth Day of September, 1773. 

This Act is bound up with the Highway 4&, contains a Schedule of 
Forms, and hath a Table annexed. 


By the 14th of Geo. 3. cap. 36. it is declared, That the Proviſion made 
by the Act of the 'Twenty-eighth of his late Majeſty, for continuing the 
ſeveral Acts, made for repairing and amending "Turnpike Roads for Five 
Years, ſhall be and continue in full Force, and be as effectual, to all In- 
tents and Purpoſes, as the fame ought to have been, if the Acts of the Se- 
venth and Thirteenth Years of His preſent Majeſty's Reign, or either of 
them, had not been made. | 

And that every Perſon who hath received, or ſhall receive, any Tolls, 
or other Duties, at any Turnpike or Toll-gate; or who hath acted, or 
ſhall act, in any other Reſpe@ under the Authority of, and in Execution of 
any of the Powers of, any Act or Acts of Parliament fo continued, or in- 
tended to be continued, by the Twenty-cighth of his late Majeſty, ſhall be 
iademnified. ; 
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By the 14th of Geo. 3, cap. 57. reciting the Clauſe in the 13th, where. 
by it is provided, That no Perſon ſhall be liable to pay Loll at ay 
Toll-gate erected, or to be erected, acroſs or on the Side of any 1 uin- 
pike Road, or be ſubje to any Penalty for any Carriage, Horſe, or Beaſt, 
which thall only croſs ſuch Road, and thall not paſs above One hundred 
Yards thereon, except over ſome Bridge ereQed at a conſiderable Expence 
by the Truſtees of ſuch Turnpike Road; which Proviſion, as it takes 
away or leſſens the Tolls of certain Toll-gates ereQted by the Authority or 
Direction of former As of Parliament, at certain Places in ſuch Acts ſpe- 
cified for that Purpoſe, is detrimental to many Turnpike Roads, and 
highly injurious to Perſons who have lent Money on the Security of ſuch 
Tolls ; it is enacted, That the recited Proviſion ſhall be repealed, fo far as 
the ſame affeQs any Toll-gate directed or authoriſed to be ſet up at any 
Place particularly ſpecified and mentioned in any Act of Parliament, for re- 
pairing any Highway or Road, paſſed before the making of the ſaid Act ot 


the Thirteenth Year of his preſent Majefty's Reign. 


By the 14th of Geo. 3. cap. 82. reciting another Part of 13 Geo. 3. it is 
enacted, That ſo much of the recited Act, as impowers the TIraſtees of 
any Turnpike Road to receive and take the Additional Toll of Twenty 
Shillings for every Hundred Weight, which any Waggon, Cart, or Car- 
riage, together with its Loading, ſhall weigh, at any Weighing Engine, 
over and above the Weight allowed thereby; and alſo ſo much thereof as 
permits any Waggon, Cart, or Carriage, after having been weighed as 
aforeſaid, to be drawn by an unlimited Number of Horſes ; ſhall be, and 
is hereby repealed. 

And that it ſhall be lawful for all Truſtees, appointed by any AR, for 
the Repair of any Turnpike Road within that Part of Great Britain called 
England, or any Five or more of them, or for any Perſon properly im— 
powered by any Five or more, to receive, over and above the lolls al- 
ready granted, or hereafter to be granted, the following Sums of Money, 
as additional Tolls for every Hundred Weight of One Hundred and Twelve 
Pounds to the Hundred, which any Waggon, Cart, or Carriage, together 
with the Loading thereof, ſhall weigh, at any Weighing Engine, over and 
above the Weights by the before recited AQ allowed to each of them re- 
ſpeQtively ; that is to ſay, For the Firſt and Second Hundred of ſuch 
Over-weight, the Sum of 'Three-pence for each Hundred; for every 
Hundred of ſuch Over-weight above Two Hurdred, and not exceeding 
Five hundred, the Sum of Sixpence: For every Hundred of ſuch Oyet- 
weight above Five Hundred, and not exceeding Two hundred, the Sum of 
Two Shillings and Sixpence: For every Hundred of ſuch Over-weight 
above Ten hundred, amſ not exceeding Fifteen hundred, the Sum of Five 
Shillings: And for every Hundred of ſuch Over-weight above Fifteen 
hundred, the Sum of Twenty Shillings: Which ſaid additional Toll or 
Duty hereby granted and made payable at any Weighing Engine, as 
aforeſaid, ſhall and may be levied and recovered in any of the Caſes 
aforeſaid, upon any Perſon liable thereto, or upon his or her Goods or 
Chattels, who ſhall, after Demand made thereof, refuſe or neglect to pay 
the ſame, in ſuch Manner as any other Toll or Duty payable at the ſame 
Toll-gate or Bar, where avy ſuch Engine ſhall be erected, is or ſhall be by 
Law to be levied and recovered ; and the Money ariſing from ſuch addi- 
tional Toll or Duty ſhall be applied to the Repairs of the Turnpike Road 


where the ſame ſhall be collected. 


And, that no Waggon, Cart, or Carriage, employed only in Huſ- 
bandry, or carrying only Manure or Lime for the Improvement of 
Land, or Hay, Straw, Fodder, or Corn unthreſhed, (excepting Hay or 

Straw 
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Straw carried for Sale), ſhall be weighed at any Weighing Engine now 
erected, or hereafter to be erected. N 2 

And, That the Truſtees of the ſeveral Turnpike Roads within Ten 
Miles of the Cities of London and Weſtminſter, and the Borough of Sourh- 
bart, may, at their General or Quarterly Meetings, lower the ſeveral 
additional Tolls hereby directed to be taken for Over- weight. ; 

And reciting, that whereas the Exemption from Toll in the before 
recited Act, given to Waggons, Carts, and Cartiages, moving upon 
Rollers of the Breadth of Sixteen Inches on each Side thereof, with flat 
Surfaces, during the Term of One Year only, is found not to be a ſuf- 
ficient Encouragement to induce Perſons to erect and make uſe of the 
ſame, it's enacted, That all ſuch Waggons, Carts, and Carriages, ſhall, 
for and during the Term of Five Years, to be computed from the 
Twenty ninth Day of September, One thouſand ſeven hundred and ſeventy- 
four, be pern itted to paſs or be drawn upon any Turnpike Road Toll- 
free : And from and afier the Expiration of ſuch "Term, then to pay half 
Toll only, as directed by the before recited Act. 


By 16 Ges. 3. cap. 39. the Clauſe in 13 Geo. 3. whereby it's enacted, 
That the Lire of the Wheels of all Waggons, Wains, Carts, and other Car- 
riages, to be uſed on any Turnpike Road, ſhall be counterſunk, by 
placing the ſame upon the Fellies in ſuch Manner that the Nails ſhall not 
riſe above the Surface, and that the the Sole or Surface of the Wheels ſhall 
be quite flat, is repealed. 

And reciting, that whereas by the ſaid Act it is provided, That no 
Perſon ſhall be allowed to take the Benefit of certain Exemptions in the 
ſaid Act, or have the Power of compounding for Tolls, in reſpe& of 
Carriages having the Fellies of the Wheels thereof of the Breadth or 
Gauge of dix Inches, or upwards, unleſs the Fellies, and the Tire upon 
ſuch Fellies, ſhall lie flat : And reciting, That whereas Doubts may ariſe 
concerning the Conſtruction of the Proviſion, which, according to the 
ſtrict Senle of the Words, cannot be complied with, it's enacted, That 
all Wheels of the Breadth or Gauge of Six Inches, or upwards, the Fel- 
lies or Tire whereof ſhall not deviate more than One Inch trom a flat 
Surface, ſhall be deemed and taken to be flat. 


And the 16th of Geo. 3. cap. 44. reciting a Clauſe in 13 Geo. 3, where- 
by it's enacted, That Double Toll ſhall be paid for the Paſſage through 
Turnpike-gates of all Cartiages having the Fellies of the Wheels thereof 
of lels Breadth or Gauge than Six Inches from Side to Side, it enacts, 
That fo much of the Act, .as enacts that the Truſtees, or ſuch Perſon or 
Perſons as are authoriſed by them, ſhall demand and take, for every 
Waggon, Wain, Cart, or Carriage, having the Fellies of the Wheels 
thereof of leſs Breadth or Gauge than Six Inches from Side to Side, at 
the leaſt, at the Bottom or Sole thereof, and for the Horſes or Beaſts of 
Draught drawing the ſame, from and after the 'Twenty-ninth Day of 
September, One thouſand ſeven hundred and ſeventy-lix, Double the 
Tolls or Duties which are or ſhall be payable for the ſame reſpectively, 
by any Act before any ſuch Waggon, Wain, Cart, or Carriage reſpec- 
tively, ſhall be permitted to paſs through any Turnpike Gate or Gates, 
Bar or Bars, where Tolls ſhall be payable by virtue of any ſuch Acts, 
ſhall be ſuſpended until the Twenty-ninth Day of September, One thou- 
land ſeven hundred and ſeventy-eight. | 

And that it ſhall be lawful for ſuch Truſtees, and they are required, 
to releaſe all Leſſees of Tolls within their reſpective ſuriſdictions, from 
their reſpective Contracts, at the End of the current Year, if ſuch Leſſees 


ſhall defire the ſame.!] 
I 2 (HI) Pow 
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«* Page 60 (H) How the Parties obliged to repair are to be 
pꝛoceeded againſt, and what Defence they may 


Keilw, 34. JT ſeems clear, that no one ought to be puniſhed for any Offence againſt 


Crom. 131. J the Highways, without being firſt called upon to anſwer for hin{f, 
Dalt. c. 26. 


— 3 in the Caſe of a Preſentment by a Juſtice of Peace on his View; and cven 


14. pl. 64. in the Caſe of a Preſentment in a Court-Leet, if it touch a Man's Freehold, 
Keb. 256. as by charging him with being bound to Repairs in reſp+& of the Tenure 
829, 991. of his Land, it may fo far be traverſed in the King's Bench, being teu or- 
-+— 115564 thither by Certisꝛrari; alſo it may be traverſed where the Defendant in 
aym. 182 · Treſpaſs juſtifies under it, 

(a) So held 

by Holt; (but the other Juſtices cent.) becauſe ſuch a Preſentment cannot be a greater Eſtoppel thaa 
the finding of a Grand Jury, who are upon Oath, Carth. 212, 213. 


Hawk. P. C. Upon a Certificate and Afndavit that the Highway is in good Repair, 


19 Exceptions to the Form of the Indictment may be taken, but not eafily 
without ſuch Certificate and Affida vit; and the Exceptions of this Kind 
are : ; 

1. That the Indictment doth not certainly ſhew a Locus a quo, and a 

> Rol. Abr. Locus ad quem, but there is no Need jo ſhew that a Highway leads to a 

$1. pl. 18. Market- Town. . 


Palm. 389, 
420. 2 Keb. 515, 728. Brownl. 6. 


2 Rol. Abr. 2. That it is repugnant to itſelf, in ſhewing where the Nuſance was 
81. 3 Keb. gone; as where it ſets forth, that a Man ſtopped a Way at D. leading 

644. from D. to E. 

Cro. Jac, 3. That it doth not certainly ſhew to what Part of the Highway the 

324. Nuſance extended; as where it only tays, that a certain Part of the King's 

5 Abr. Highway at K was ſtopped, withovt thewing how much; or where it 
„ 81. fays, the Place nuſanced contained fo many Feet in Length, and ſo many 

in Breadth, by Eſtimation. 

Salk.359.pl. 4. That it doth not ſhew, with ſufficient Certainty, that the Place nu- 
8. 2 Ld. ſanced was a Way common to all the King's People; as where it only calls 


— n a Horſeway, or having called it a common Footway to the Chuich of 


Cro.Eliz.63. D. adds, for all the Inhabitants of D. 
Vent. 208. 
Poph. 206. 2 Keb. 728. 


Moy. 93. 5. That an Indictment for not Repairing a Highway, which the De- 


3 Keb. 8c; fendant ought to repair ratione tenura, doth () omit the Word ſue. 
(5) But this | | 
Exception hath been of late over-ruled. Hawk. P. C. 220. 


3 Keb. 58. 6. That an Indictment againſt F S. Biſhop of A. for not Repairing a 
| Highway, Sc. doth not ſhew in what Capacity he ought to do it. 


And. 234. 7. That the Nuſance is not expreſſed in proper Terms ; as where the In- 


dictment is, that the Defendant diverted the Highway, which cannot be, 
becauſe a Highway cannot be diverted, muſt always continue in the ſame 
Place where it was, howſoever it be obſttucted, and a new Way made in 
another Place. 


8. That 


except in the Caſe of a Preſentment in a Court-Leet, and, as (a) ſome (ay, | 
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8. That an Indittment againſt ſeveral Perſons for not Repairing, is 2 Rol. Abr. 


1 88 % . 2 a 81. 

:4 jointly and ſeverally; but it is no Exception, that a Preſentment of 79 
r being out of Repair by the Default of the Inhabitants, . 4. 
&c doth not name any Perſons in certain; or that a Preſentment againſt 


a Man for Stopping a Highway in his own Land, which is well proved by 


the Evidence of Ploughing it, doth not lay the Offence wi & armis. 


* 0. That the Defendants cannot plead quod non debent reparare, without“ Page 61 
ſhewing who ought. rea, — 
S. P. agreed. 


And note; the Defendant ſhall not be diſcharged by ſubmitting to a Salk. 358. 
Fine, but a Diflringas ſhall go ad infinitum, till he repair the Way. 6 Mod. 163. 


HUE AND CRY. 


Town till he be taken, which all who are preſent when a .Fe- 117. 
lony is committed, or a dangerous Wound given, are by then bn 172, 
(a) Common Law, as well as by Statute, bound to (3) raiſe againſt the 2 


Offenders who eſcape, on pain of Fine and Impriſonment. Fitz. Coron. 


H and Cry is the Purſuit of an Offender from Town to; laſt. 116, 


. 395. 
Cro. Fliz, 654. Crompt. 178. (a) That it is the old Common Law Proceſs after Felons and ſuch 
as have dangerouſly wounded any 2 2 Hal. Hiſt. P. C. 98. — And therefore Bra&on ſays, 
Duod omnes tam milites quam alis, qui ſunt quindecim annerum & amplius, jurare debent quod Utla- 
gates, Murdritores, Rebbatires & Burglatores nin receptabunt, nec tis cenſentirent, nec eorum recepta- 
toribus, & fi guos tales neverint eos atiachiari facient, & hoc vicecomiti & bailivi _ ; monſtrabent, 
E huteſium vel clumerem de talibus audiverint, ftatim audito clamare ſequentur c. Jul milis & be- 


minibus de terra ſua, Brat. lib. 3. c. 1. (6) May be by a Horn or by the Voi“ * # inſt. 172. 
| | ce. 2 


As the Raiſing of Hue and Cry is enjoined by the Common Law, 2 
may be called a Raiſing of it at the Suit of the King, as well as by ſev'.” 
Acts of Parliament, which may be called a Raiſing of it at the Suit o' © 
private Perſon, in as much as thoſe Statutes make the Hundred anſwerable 
to the Party robbed, if they neglect to purſue the Hue and Cry, and 


apprehend the Robbers; therefore we ſhall conſider, 


(A) Hue and Cry at the Common Law, oz Suit 
ek the Bing, 62. 


And herein, 


1, By whom Hue and Cry is to be levied. 62. 
2. In what Manner it is to be levied. 63. 
3. In what Manner to be purſued. 63. 
4+ What the Perſons may juſtify doing who purſue it. 


63. 


5. How 


HUE anDd C KR T. 


5. How the Omiſſion or Neglect of not doing it is pu. 
niſhed, 65. 


(B) Of Raiſing hue and erp purſuant to the ſe⸗ 
veral Statutes which declare in what Manner 
the Þundzed ſhall be chargeable. 65. 


And herein, 


1. What Kind of Robbery it muſt be ſo as to make the 
Hundred liable, and how far it is neceſſary that it be 
done on the Highway. 66. 

2. On what Day, or Time of the Day, it muſt be com- 

8 mitted. 67. 

Page 62 3. What Hundred ſhall be ſaid to be liable. 68. 
4. What Perſon is to bring the Action, and make Oath 
of the Robbery. 69. 
. Of the Notice to be given of the Robbery. 70. 
A Where the Party muſt give Bond for Payment of 
\ Coſts, in caſe he does not prevail. 71. | 
7. Of the Oath to be taken of the Robbery, and before 
whom the ſame muſt be. 72. 

8. At what Time the Action is to be brought. 73. 

9. What Evidence will maintain it; and therein of the 
Witneſſes for and againſt it. 73. . 

10. What ſhall excuſe the Hundred; and therein of ap- 
prehending the Robbers. 74. 

11. How the Money is to be levied, and each Hun- 
dredor to contribute to the Charges. 75. 


4 ” " Py - * * * 


(4A) Hue and Cry at Common Law, oz Suit of 
| the King: And herein, 


1, By whom Hue and Cry is to be levied. 


2 Inſt. 152. J T ſeems to be clearly agreed, that a private Perſon who hath been rob- 

3 Inſt. 116. 1 bed, or who knows that a Felony hath been committed, is not only 

. Hiſt. euthoriſed to levy Hue and Ciy, but is alſo bound to do it under pain of 

des. Fine and Impriſonment. 

2 Hel Hit From hence it follows, that although it is a good Courſe, as my Lord 

. C. 9% Hale ſays, to have a Precept or Warrant from a Juſtice of Peace for raiſing 
of Hue and Cry, yet it is neither of abſolute Neceſſity, nor ſometimes con- 


venient, 


« 
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7 at for the Felons may eſcape before the Juſtice can be found 5 alſo 


Hue and Cry was part of the Law before the Statute of 1 E, 3. cap. 16, 
which firſt inſtituted Juſtices of the Peace. | 
alſo, ſays he, it is eſpecially incumbent upon Conſtables 2 Hal. HM, 


Ithough 
n nd Cry, when called upon, and they ate ſeverely puniſn- F. C. 99, 


ſue Hue a > ſeverel 
ale if goo ar it; and it prevents many Inconveniencies if they be“. 


there, ſor it gives à greater Authority to their Purſuit, and enables the 
Purſuants, in his Aflittance, to plead the General Iſſue upon the Statutes 
of 7 Jac. 1. cap. 5. & 21 Jac. 1. cap. 12. without being driven to ſpecial 
Pleading ; and therefore to prevent lnconventences that may happen by 
Unrulineſs, it is moſt adviſable that the Conſtable be called to this Action; 
or other Felony committed, Hue and Cry may be 


yet upon a Robbery, nay b | 
raiſed by the (a) Country, in the Abſence of the Conſtable ; and 1n this (=) — is 
there is no Inconveniency, (5) for if Hue and Cry be raiſed without Cauſe, C—_ 


they that raiſe it are puniſhable by Fine and Impriſonmeat, de patir, 2 
Hal. Hiſt. 


P. C. 109,——Of the Manner of Raiſing it according to the Law of the Foreſt, vide 4 laft. 294. 
(b) 29 E. 3. 39. Fitz, Treſpaſs 252. Cromp. 179. 21 Hf. 7. 28, a.— As Dilturbers of the King's 


Peace. 2 laſt, 172. 


* 2. In what Manner it is to be levied, *Page 63 


The regular Method of levying Hue and Cry, is for the Party to go to z 1aſt. 116. 
the Conſtable of the next Town and declare the Fact, and (c) deſcribe the Dalr. Fuſ- 


Offender, and the Way he is gone ; whereupon the Conſtable ought im- — 
mediately, whether it be Night or Day, to raiſe his own Town, and make 1 . 
Search for the Offender ; and upon the not finding him, to ſend the like p. C. 75. 
Notice, with the utmoſt Expedition, to the Conſtables of all the Neigh- (e) Ought, 
who ouzht in like manner to ſearch for the Offender, and if ehe knows 


bouring Towns, : 

aiſo to give Notice to their Neighbouring Conſtables, and they to the next, 22 

till the Offender be found. ſcribe his 
Perſon, Ha- 


bit, Horſe, and ſuch other Circumſtances, that he knows, which may conduce to his Diſcovery, 
2 Hal, Hiſt, P. C. 100, 


3. In what Manner to be purſued, 


The Conſtable is not only to nnke Search in his own Vill, but is alſo 2 Hal. Hiſt. 
to raiſe all the Neighbouring Vills, who are all to purſue the Hue and Cry P. C. 101. 
with Horſemen as well as Footmen until the Offender be taken. 


4. What the Perſons may juſtify doing who purſue it. 


For the Underſtanding hereof we ſhall here inſert what my Lord Chief 
Jultice Hale apprehends to be the Law in this Matter. 

1. That in caſe of Hue and Cry once raiſed and levied upon Suppoſal 2 Hal. Hitt. 
of a Felony committed, though in I ruth there was no Felony committed ;P. C. 101. 
yet thoſe, who purſue Hue and Cry, may aireſt and proceed as if a Felony 
had been really committed. 

And therefore the Juſtification of àn Impriſonment by a Perſon upon; H. 2. fl. x. 
Suſpicion, and by a Perſon, eſpecially a Conſtable, upon Hue and Cryz H. 28.4. 


levied, do extremely differ; for in the former there muſt be a Felony?*” Rede. 
2E 4. 8 K 9. 


averred to be done, and it is iſſuable; but in the latter, viz. upon Hue and, 513.25 
Cry, it need not be averred, but the Hue and Cry levied upon Information ja. 173. 
of a Felony is ſufficient, though perchance the Information was falſe ; and 2 Hal Hiſt, 


therefore an Averment of a Felony committed, in caſe of a Juſtification of P. C. 102. 
an 


= UK inp CRY: 


an Impriſonment upon Hue and Cry, is not neceſſary; the Reaſons whereof 
are, 1. Becauſe the Conſtable cannot examine the Truth or Falſhood of the 
Suggeſtion of him who firit levied it, for he cannot adminiſter him an 
Oath ; and if he ſhould forbear his Purſuit of the Hue and Cry till it be 
examined by a Juſtice of Peace, the Felon might eſcape, and the Purſuit 
wou'd be lo and fruitleſs. 2. By ſeveral Acts of Parliament he is com- 
pellable to puriue Hue and Cry, and is punifhable, as thoſe of the Vill, 
it they do it not. 3 Becauſe he that raiſed a Hue and Cry where no 
Felony is committed, vis. the Perſon that giveth the ialle Intormauon, 
is ſeverely puniſhable by Fine and Impriſonment, if the Iniormation 
be falſe ; and therefore if he raiſe a Hue and Cry upon a Perſon that is 
innocent, yet they that purſue the Hue and Cry may juſtify the Impri- 
ſonment of that innocent Perſon, and the Raiſer is puniſhable ; and by 
the ſame Reaſon, if he give Notice of a Felony committed when there 
was in [ruth none. | 
* Page6s *2: If Hue andCry be raiſed againſt a Perſon certain for Felony, though 
+ Hal. Hitt, poſſibly he 1s innocent, yet the Conſtables, and thoſe that tollow the Hue 
P. C. 102. and Cry, may arreſt and impriſon him in the common Gaol, or carry him 
to a Juſtice of the Peace. | 
7E. 3. 16. b. 3. If the Perſon purſued by Hue and Cry be in a Houſe, and the Doors 
2 Hal. Hiſt. are ſhut, and refuſed to be opened upon Demand of the Conſtable, and 
P. C. 102. Notice given of his Buſineſs, he may break open the Doors; and this he 
may do in any Caſe where he may arreſt, though it be only a Suſpicion 
(a) 5Co. 92. of Felony, for it is for the King and Commonwealth, and (a) theretore a 
Semain's virtual Non omittas is in the Cale ; and the ſame Law is upon a dangerous 
Caſe, Wound given, and a Hue and Cry levied upon the Offender. 
Hal. Hiſt. And it ſeems in this Caſe, that if he cannot be otherwiſe taken, he may 
P. C. 102, be killed, and the Neceſſity excuſeth the Conſtable. 
Dalt. c. 28. 4. Upon Hue and Cry levied againſt any Perſon, or where any Hue and 
2 E. 4. 8. b. Cry comes to a Conſtable, whether the Perſon be certain or uncertain, the 
Cromp. de Conſtable may ſearch in ſuſpected Places within his Vill, for the appre- 


8. | 
— hp a. hending of the Felons. 


P. C. 103. 
K ee But though he may ſearch ſu ſpected Places or Houſes, yet his Entry muſt 


P. C. 103, be ptr oftia aperta, tor he cannot break open Doors barely to ſcarch, unleſs 
the Perſon againſt whom tne Hue and Cry is levied be there, and then it is 
true he may; therefore in cafe of ſuch a Search, the breaking open the 
Door is at his Peril, viz. juſtifiable if he be there; but it mult be always 
remembered, that in cafe of Breaking open a Door, there muſt firſt be a 
Notice given to them within of his Buſineſs, and a Deinand of Entrance, 
and a Refuſal, before the Doors can be broken. 

2 Hal. Hit, 5 If the Hue ard Cty be not againſt a Perſon certain, but by Deſerip- 

P. C. 103. tion of his Statute, Perſon, Cloaths, Horſe, Ec. the Hue and Cry doth 
juſtify the Conſtable, or other Perſon, following it, in apprehending the 

_ Perſon fo deſcribed, whether innocent or guilty, for that is his Warrant; 
it is a Kind of Proceſs that the Law allows, (not uſual in other Caſcs) 
vis, to arreſt a Perſon by Deſcription. | 

2 Hal, Hiſt. 6. But if the Hue and Cry he upon a Robbery, Burglary, Manflaughter, 

P. C. 103. or other Felony committed, but the Perſon that did the Fact is neither 
known nor deſcribable by Perſon, Cloaths, or the like, yet ſuch a Hue and 
Cry is good, as hath been ſaid, and mult be purſued, though no Perſon 
certain be named or deſcribed. 

2 E. 4. 8. b. And therefore in this Caſe, all that can be done is, for thoſe who purſue 

2 Hal. Hiſt, the Hue and Cry, to take ſuch Perſons as they have probable Cauſe to 

P. C. 103. ſuſpect; as for Iaſtance, ſuck Perſons as are Vagrants, that cannot give 
an Account where they live, whence they are, or ſuch ſuſpicious Ferions 

as 


HU E ano CRY. 


as come late into their Inn or Lodging, and give no reaſonable Account 
where they had been, and the like. 2 oe ; 

And here the Juſtification of the Impriſonment is mixed, partly upon the 2 Hal. Hiſt, 
Hue and Cry, and partly upon their own Suſpicion ; and therefore, 1. In P. C. 104. 
reſpect that it is upon Hue and Cry, there needs no Averment that the 
Felony was done; yet it muſt be averred that an Information was given 
that the Felony was done; if che Arreſt be by that Conſtable that firſt re- 
ceived the Information, and fo raiſed the Hue and Cry; or if the Arreſt 
were made by that Conſtable, or thoſe Vills to whom the Hue and Cry 
came at the ſecond Hand, it muſt be averred that ſuch a Hue and Cry 
came to them, purporting ſuch a Felony to be done; but 2. Alfo in as 
much as the Hue and Cry neither names nor deſcribes the Perſon of the 
Felon, but only the Felony committed; and therefore the Arreſt of this or 
that particular Perſon, and ſo applied, is left to the Suſpicion and Diſcre- 
tion of the Conſtable, or the People of the ſecond or third Vill ; he, that 
arreſts any Perſon upon ſuch general Hue and Cry, muſt aver that he ſuſ- 
pected, and ſhew a reaſonable Cauſe of Suſpicion, 

* But now by the Statute of 7 Fac. 1. cap. 5. the Conſtable, or any * Page 65 
that come in to his Aſſiſtance, even in this Cafe of Hue and Cry, may 2 Hal. Hiſt. 
plead the general Iſſue, and gave the whole Matter of the Juſtification in P. C. 104. 
Evidence; for the Purſuit of Hue and Cry, though performed by others 
as well as the Conſtable, is principally the Act of the Conſtable of the Vill, 
and the others are but his Deputies or Aſſiſtants within the Precincts of 
his Conſtable - wick. 


5. How the Omiſſion or Neglect of not doing it is puniſhed. 


There can be no Doubt but that both by the Common Law, as alſo by 2 Hal. Hiſt. 
the ſeveral Statutes which injoin the Levying of Hue and Cry, they who. C. 4. 
negle& to levy one, (whether Officers of juſtice, or others) or who neglect 
to purſue it when rightly levied, are puniſhable by (a) Indictment, and 


may be fined and impriſoned for ſuch Neglect. (a) That it 


is one of the 
: - Offences 
which may be inquired of and puniſhed in the Sheriff*s Torn or Leet. Dalt. Sheriff, 394. 2 Hawk. 
P. C. 67. p 


And now by the 8 Geo, 2. cap. 16. it is enaQted, ©** That every Con- 
* ſtable of the Hundred, and every Conſtable, Boſholder, Headborough, 
* or Tythingman of any "Town, Pariſh, Village, Hamlet, or Tything, 
within the Hundred, or the Franchiſes within the Precin& thereof, 
** wherein the Robbery ſhall happen, as ſoon as the ſame ſhall come to his 
Knowledge, either by Notice from the Party or Parties robbed, or from 
** any other Perſon or Perſons, to whom Notice ſhall be given thereof, 
** purſuant to this or any other Statute, ſhall, with the utmoſt Expedition, 
„make and cauſe to be made, freſh Suit and Hue and Cry after the 
** Felon or Felons by whom ſuch Robbery ſhall be committed; and if any 
* Corftable, Boſholder, Headborough, or Tythingman, ſhall offend in the 
** Premifſes, by refuſing or neglecting to make, or cauſe to be made, ſuch 
** freſh Suit and Hue and Cry, every ſuch Offender ſhall, for every ſuch 


' © Refuſal or Neglect, forfeit 5 /.” 
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(B) Df raiſing Hue and Cry purſuant to the ſe⸗ 
veral Statutes which declare in what Manner 
the Hundzed ſhall be chargeable foz Robberies, 


HE Levying of Hue and Cry is, as has been already obferved, in- 
joined by ſeveral Acts of Parliament, and to this Purpoſe it is en- 
{a) That ated by (a) Weſtm, 1. cap, 9. ©* That all be ready and apparelled at the 
tho' ſome ** Summons of the Sheriff &a cry Ze pais, to purſue and arreſt Felons, 
imagined © ag well within Franchiſes as without; and if they do it not, and be 
that Hue 4 thereof Attaint, Ie Roy prendra a eux grevement, they are to be indiQed 


and Cry Jon “ and fined for the Neglect.“ 


grounded on 


this Statute, : Ek 
yet my Lord Cale ſays, that it was uſed long before, as appears even by this Statute, which, inſtead 


of introducing a new Law, enforces Obedience to that which was founded on the ancient Laws of 
the Realm. 2 Inſt. 171. 


* Page 66 * By the Statute of 4 E. 1. de officio Coronatoris, * Hue and Cry ſhall 
« be levied for all Murders, Burglaries, Men ſlain or in Peril to be ſlain, 
* as otherwhere is uſed in England; and all thall follow the Hue and 
« Steps as near as they can ; and he that doth not, and 1s convict thereof, 


« ſhall be attached to be before the Juſtices in Eyte.“ 
By the Statute of Minton, or 13 E. 1. cap. 1. it is enacted, © That 
* from thenceforth every Country ſhall be ſo well kept, that immediately 
upon Robberies and Felonies committed freſh Suit thall be made from 
« Town to Town, aad from Country to Country.” And cap. 2. of the 
faid Statute, ** If the Country will not anſwer for the Bodies of ſuch 
„ manner of Offenders, the Pain ſhall be ſuch, that every Country, that 
« s to wit, the People dwelling in the Country, ſhall be anſwerable for 
* the Robberies done, and alſo the Damages; ſo that the whole Hundred 
«* where the Robbery ſhall be done, with the Franchiſes being within the 
* Precinct of the fame Hundred, thall be anſwerahle for the Robberies 
done: And if the Robbery be done within the Diviſion of two Hun- 
* dreds, both the Hundreds, and the Franchiſes within them, ſhall be 
* anſwerable: And after that the Felony or Robbery is done, the Country 
* ſhall have no longer Space than (5) Half a Year, within which Halt- 
(5) MyLord Year it ſhall hehove them to agree for the Robbery or Offence, or elle 


Coke ſays, G g 
ee Sta- that they will anſwer for the Bodies of the Offenders.“ 


tuic exprefly 
gives Half a Year, and not forty Days, as mentioned in an Fdition of the Statutes then lately pub- 


Ihed 3 but that the foity Days are given by the Statute 28 E. 3. c. 11. 2 Inlt. 569. But in 3 
Lev- 320. it is ſaid, that upon Search of the Parliament Roll it appears that the Statute of Winten 
gives oniy forty Days to the Country, and that the Statute 28 E. 3. is but a Confirmation thereof; 
and accordingly it was adjudged, where the Plaintiff brought an Action on the Statute of Winter, 
and declared that he was robbed, and none of the Robbers taken within forty Days, accorving to 
the #114 Statute; and with this the modern Precedents agree, as Ralf. Ent, 406. Co. Ent 351, 


Herne 215. The. Brev. 141. 2 Sand. 376. 


% That this The (e) Statute of Winton (d) gives the Action againſt the Hundred; 
e * P but by ſubſequent Statutes, ſuch as 27 Eliz. cap. 13. 8 Geo. 2. cap. 16. 


nal Law, lo - 182 x . 
5 ray Sta. ſeveral Alterations and Additions have been made therein, which we ſhall 


tutes of Jeo- conſider under the following Heads, 


fails extend | 
to Actions brought thereupon, but is a Law made for the Peace of the Kingdom, and Advancement 
of Juſt ce, Cro, Jac. 496. 12 Mod. 242. (4) And therefore the beſt Way for the Plaintiff to 
conclude his Declaration is contra Fermam Statuti, becauſe the Statute of Wirten only gives the 


Action, Cro. Jac, 187, 118. Yelv, 116. Noy 125. Show. 94. Andr. 115, 117, Comb. 160, 161. 


1. What 


n 22 * x 7 * a, | K- 2 * - 9 1 
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HUE and CRY, 


1. What Kind of Robbery it mnſt be ſo as to make the Hundred 
liable, and how far it is neceſſary that it be committed on the 


Highway. 


It ſeems to be admitted, that no Kind of Robbery will make the Hun- Co. 6, 5. 
dred liable, but that which is done openly, and with Force and Violence; 2 Salk. 614. 
and that therefore the (4) private Stealing or taking any Thing from the plz 4. 
Party, does not come within the Statuies which make the Hundred liable, 8 
becauſe the Hundred is not liable becauſe they did not prevent the Rob- and Servant 
bery, but becauſe they did not apprehend the Robbers, which in private conſpired to 
Felonies, and of which they had no Notice, it would be difficult, if not tob him. 
impoſſible for them to do. Styl. 427. 

Alſo it hath. been adjudged and is admitted in all the Books which, ._ . 
ſpeak of this Matter, that a Robbery in a Houſe, whether it be by Day Gen dap, Te 
or by Night, does not make the Hundred liable: The Reafons whereof Caſe. 
are, that every Man's Houſe is in Law eſteemed his Caſtle, which he him- Moor 620. 
ſelf is obliged to defend, and into which no Man can enter, to fee what 3Leon. 263. 
is doing there, without his Leave; alſo being done in a Houſe, the Inha- Co. Jar. 
bitants of the Hundred cannot be preſumed to have Notice of it, ſo as to Cro. Eliz. 


be able to apprehend the Offenders. 753- 
Bulſ. 146. 2 Inſt. 56g. 2 Salk. 614. pl. 4. 


* But if a Perſon be aſſaulted in the Highway, and carried into a Houſe, * Page 67 
and there robbed, it ſeems the Hundred ſhall be liable ; for otherwiſe the | 


Proviſion made by the Statute would be eluded 7. Sid. 263. 
& wide 


Salk. 614. pl. 4. 7 Mod. 157. + The Caſe in Sid. does not warrant the Text, neither does 
Salk. yet there is ſome Mention of ſuch a Caſe in 5 Mod. 160, ſuppoſing it to be an empty Wafte 
Houſe, but no Opinion as to this Point. 


Alſo it does not ſeem neceſſary that the Robbery ſhould be committed 
in the Highway, nor alledged to have been fo by the Plaintiff in his De-, Mod. 129 


claration. may be in a 
private Way, 


may be in a Coppice; and in both Caſes the Hundred ſhall be chargeable, 2 Salk. 614. pl. 4. 


Therefore where upon the Statute of Hue and Cry the Plaintiff declared, Carth. 31. 
uod qu dam Perſonæ ignote, fc. apud quendam locum ex Auftrali parte 3 Mod. 258. 
cuſuſdam Finuæ wat? Fair-Mile Gate, infra Parochiam, c. vi Ef armis _ 15 
aſſaulted him, and robbed him of ſo much Money, and there being a Ver- S. C. _ 
dict for the Plaintiff, it was moved in Arreſt, that apud quendum Locum judged be- 


might be meant of a Robbery committed in a Houſe, Garden, or Wood, tween72ung 
for which the Hundred is not liable, being only obliged to guard the High- —_— — 
ways: But it was held, that the Declaration was good, eſpecially after Ver- 7 many tn 
dict, becauſe it mult be intended that this was given in Evidence, otherwiſe of T:l/c:mb. 
the Plaintiff would have been nonſuited: Alſo the Court held, that without Wil. Rep. 

the Help of a Verdict, this Declaration had been good, and that it was not 4127 437. 

neceſſary for the Plaintiff to alledge, that the Robbery was committed on 1 
the Highway, more than that it was committed by Day, and not by Night, g. pl. 3. 


and that all the antient Precedents were accordingly, 2 Stra. 1011. 


2. On what Day or Time of the Day it muſt be committed. 


It hath been reſolved by three Judges againſt one, that a Robbery on the Cro. Jac. 
Sabbath Day ſhould charge the Hundred, and that the Purſuing of Robbers 8 a 


who violate the Sabbath was ſo far from being a Profanation of that Day, ., z1undreg 
| that ef Stoke. 


HU EAA] D C RY, 


Brown 156. that it was a Work of Charity and Juſtice ; alſo that ſeveral Perſons, ſuch a; 
2 . admit - Phyſicians, Chirurgeons, Midwives, &c. were neceſſitated to travel on 
1 that Day, and it was but reaſonable that they ſhould be protected in their 
Ibis Journey. . 

(a) 4 — — But now by the 29 Car. 2. cap. 7. par. 5 it is enacted, That if any 
ſeem to ex. Perſon or Perſons whatſoever, which ſhall (a) travel upon the Lord' 
tend to Per- Day, ſhall be then robbed, that no Hundred, or the Inhabitants thereof, 
ſons in the „ ſhall be charged with, or anſwerable for, any Robbery fo committed , 
Country rid-<« but the Perſon or Perſons ſo robbed ſhall be barred from bringing any 
53 « Action for the faid Robbery ; any Law to the contrary notwithſtand- 
nor to Phyſi-** ing. Nevertheleſs the Inhabitants of the Counties and Hundreds (after 
cians, Chi- * Notice of any ſuch Robbery to them or ſome of them given, or after 
rurgeons, Hue and Cry for the ſame to be brought.) ſhall make or cauſe to be 
Sc. who are, made freſh Suit and Purſuit after the Offenders with Horſemen and 


under a Ne- , 
ceſſity of ** Footmen, as by the 27 EIig. cap. 13. is provided; upon pain of for- 
travelling on“ feiting to the King's Majeſty, his Heirs and >uccefſors, as much Mo- 
this Day „ ney as might have been recovered againſt the Hundred by the Party 
Stra. 406. «robbed, if this Law had not been made.” 


Comyns 


pl. 178. 
185 8 It is clearly agreed, that for a Robbery committed in the Night, the 
Milbern's Hundred is not chargeable, becauſe they cannot be preſumed to have No- 
Ca. tice thereof, ſo as to be able to apprehend the Robbers, 

2 Inſt. 369. But yet it is not neceſſ"iy that the Robbery ſhould be committed after 


7 Oo. 6. a. Syn riſe, and before Sun-ſet, and that therefore if there be as much 


106 be liable. | 


Leon. 57- Alſo it is not neceſſary for the Plaintiff to alledge in his Declaration, 
that the Robbery was committed in the Day time, and not in the Night: 
Page 68 * But it ſeems, that if upon the Evidence it turns out to have been com- 
mitted in the Night, he cannot have a Verdict. 


Comb. 180. 
3 Mod. 258. and ſee the Authorities to third Paragraph above. Show. 62. S. P. admitted. 


Sid. 263. Alſo it hath been held, that if Robbers drive or oblige the Waggoner to 
7 Mod. 159. drive his Waggon from the Highway by Day, but do not rob or take any 


| N _ Thing till Night, that yet this is a Robbery in the Day- time ſo as to charge 


Carth, 51, the Hundred, 
3. What Hundred ſhall be ſaid to be liable. 


By the Stature of Vinton it is enacted, That if the Robbery be done 
* within the Diviſion of two Hundreds, both the (5) Hundreds and the 


b) An Ac- 1 
(9) An Ac- . Franchiſes within them ſh:ll be anſwerable. 


tion may be 
brought a- 

gainſt the Inhabitants in Dimidio Hundi edi de W. and this Half Hundred the Court will intend a 
Hundred of itfelf, eſpecially aſter Verdict; and that if it were otherwiſe, it ſhould have been ſo 
pleaded or given in Evidence; and that it is the ſame Thing as an AGion brought againſt the Inha- 
bitants of the Hundred of W. commonly called the Half Hundred of W. Hob. 246. pl. 310. Con- 


fiable's Cale, Brown, 156. S. C. 


Hutton 125. Tf Robbers aſſuult a Perſon with an Intent to rob him in one Hundred, 
Dean'*Caie, and he eſcapes and flies into another, whither he is purſued by the Robbers, 
per cur. and there robbed, the laſt Hundred ſhall be liable. 

2 Salk. 614, So where by ſpecial Verdict it was found, that the Plaintiff was travelling 
pl. 4- in the Highway in the Hundred of 4. where he was ſet o_ and carried 


7 Mod 157. into the Hundred of B. and robbed in a Copſe in the Highway of this 
d. C. Cowper | | Hun- 


r 


8 


r 


5 
F 


FUr v. | 
he Hundred of B. ſhould be liable Ti 
Hundred; and it was adjudged that t 5 
for that there the Robbery was committed, and not __ | or wy of 
2. Ld, Raym. 826. and ſee 3 Salk. 184. Show, 60. 3 Mod. 258, 287. 2 Saund. 379, 423. 1 Mod. 
8. pl. 3. 6 | 


If one be taken in the Hundred of A. and carried into the Hundred of 2 Salk. 615. 
B. into a Houſe there, vis. a Manſion-Houſe, and robbed, or taken in the | 
Day-time in A. and carried to B. and there robbed in the Night, it is ſaid | 
that there is no Remedy againſt either Hundred; theſe Caſes not being 

ided for by the Statute. | 
. Elis. cap. 13, par. 2. reciting that the Inhabitants of Hun- 
dreds do not proſecute the Hue and Cry brought to them, becauſe thoſe 
Hundreds only are liable in which the Robberies have been committed, it 
is enacted, ** That the Inhabitants and Reſiants of every or any ſuch 
„Hundred (with the Franchiſes within the Precinct thereof,) wherein 
« Neyligence, Fault or Defect of Purſuit and freſh Suit after Hue and 
« Cry made ſhall happen to be, ſhall anſwer and fatisfy the one Moiety 
« or Half of all and every ſuch Sum or Sums of Money and Damages, 
« ag ſhall be recovered or had againft or of the ſaid Hundred, with the 
« Franchiſes therein, in which any Robbery or Felony ſhall at any Time 
« hereafter be committed or done; and that the ſame Moiety ſhall and 
« may be recovered by Action of Deb:, Bill, Plaint or Information in 
« any of the Queen's Majeſty's Courts of Record at Weftminfter, by and 
jn the Name of the Clerk of the Peace for the Time being, of or in 
every ſuch County within this Realm, where any ſuch Robbery and 
% Recovery by the Party or Parties robbed ſhall be, without naming the 
« Chriſtian Name or Surname of the faid Clerk of the Peace; which 
«© Moiety fo recovered ſhall be to the only Uſe and Behoof of the Inhabi- 
« tants of the ſaid Hundred where any ſuch Robbery or Felony ſhall be 
„ committed or done.” 


* 4. What Perſon is to bring the Aion, and make Oath of the * Page 69 
Robbery. 


If a Servant be robbed, in the Abſence of his Maſter, of his Maſter's Salk. 61 3. 
Money, it is clear that the Maſter may maintain an Action for it againſt Pl. 2. 
the Hundred; but then the Servant muſt make Oath that he knew not Cemb. 263. 


Mod. . 
any of the Robbers. 4 Mod 2 


Cro Car. 31. 
Raymond ver. Hundred of Oking, adjudged. Cro. Car, 336. S. P. adjudged, and that the Servant 


was the proper Perſon to make the Oath. Styl. 156. S. P. admitted. Latch 127. S. F. and that the 
Maſter or Servant may bring the Action — But the Oath mult be by the Servant, when rubbed in the 
Abſence of his Maſter. Cro. Eliz. 142. Green's Caſe adjudged. Leon. 323. S. C. adjudged, —— 
For the Statute of 27 Eliz. c. 13+ which requires that the Party robbed ſhall make Oath within 
twenty Days next before the Action brought, that he knew not the Robbers, * Cc was made, 
1/, That the Perſon robbed ſhould enter into a Recognizance to proſecute the Robbers, if he knew 
them, or any of them. 2d/y. That the Hundred might be excuſed upon the Conviction of ſuch Per- 
lon or Perſons. 3dly, To prevent a Robbery by Fraud. 3 Mod. 288.—Por if the Robbery be by 
Combination, the Party cannot recover. Show. 94. Carth. 145. Holt. 460. pl. 1. * Sos 

infra, 70, 72. h 


Alſo the Servant, being robbed in his Maſter's Abſence, may himſelf Salk. 617; 
maintain an Action againſt the Hundred, and may () declare that he was Pl- 1. 


poſſeſſed ut de Bonis ſuis propriis, &c, And though the Jury find that h 232 
. | | | was pl. z. 


2 Ld. Ray m. 904. Comb. 263. S. C. Combs ver. The Hundred of Bradley S. C. 2 Sid. 46. The ſame 
Law if à Carrier be robbed. (a) Where a Carrier being robbed declared of Goods and Chattels taken 
out of his Poſſeſſion; and for want of alledging that he had a Property in them, adjudged that as to 


thoſe Goods he could not recover. 2 Sand. 379, Pinkney ver. The Inhabitants of Eaſt Hundred, 
in Com" Rotel. 


nnn en . 


was robbed of his Maſter's Money, yet he ſhall recover; for the Servant 
is poſſeſſed ut de Bonis propriis againſt all, and in reſpect of all, but him 
that hath the very Right. 
Brown. 166. The Servant being robbed, may bring an Action againſt the Hundred: 
3 Mod. 289. And though the Jury find that Part- of the Things belonged to the Maſter, 
S. C. cited. anꝗ Part to the Servant, yet ſhall he recover the Whole. 
2 Salk. 613. If a Servant be robbed jn the Preſence of the Maſter, the Maſter muſt 
pl. i. per Cur. ſue; and the Oath of the Maſter is ſufficient. 
Carth. 145, B/, ſpecial Verdict it was found, that the Plaintiff ſent his Servant to 
2.Salk, Gig. Smithfield Market with fat Cattle, where he fold them for 108 J. and 
pl. 1. | ſealed up 106 J. in four Bags, and delivered them to J. S. a Quaker, who 
Show. 94- trayelled with him towards home, and they were both robbed ; that the 
3 woe. 287 ; Servant made Oath of the Robbery, according to the Statute; but that the 
— 5 Quaker refuſed to be ſworn ; and in an Action brought by the Maſter it was 
Hundred of held, that as to the 40 5. taken from the Servant, he ſhould recover; but 
Elthorn. that as to the 106/. taken from the Quaker, he could not, for want of an 
2 Ld, Raym. Oath according to the Stature ; and that the Oath being enjoined merely 
Che for the Benefit of the Hundreds, who were oppreſſed by pretended Rob- 
beries, the Court could not depart from the expreis Words of the 
Statute, | 
Carth. 146. But it ſeems, the Servant pho delivered the 106 J. to the Quaker, and 
per Holt C.J. was preſent at the Robbery, might maintain the Action in his own Name 
which in for all the Money; and that his own Oath would be ſufficient ; and that 
n he might delare upon the taking away the Money from the Quaker as his 
done accord- Servant, who, in Truth, was ſo for this Time. 


ing to the | 
Chief Juſtice's Advice; but in 3 Mod. 288-9 though the S. P. is admitted, yet it is faid that it could 
not have been done, becauſe the Vear was expired within which the Action muſt be brought. 


Carth. 146. One Jones, and his Wife and Servant, travelling together, were all 
Jones = us robbed of his Money, and Jones alone brought the Action for the whole 
—_ 77 Money againſt the Hundred, as well for what was taken from his Wife and 
cited. 4 Servant as from his own Perſon, and he alone, without his Wife or Ser- 
Page 70 * vant, made Oath of the Robbery ; all which Matter being found on a 
ſpecial Verdict, it was adjudged, that his Oath alone was ſufficient within 
the Intent of 'the Statute ; and although it was further found, that the Ser- 
vant of Jones, who was robbed with his Maſter, knew one of the Robbers, 
whoſe Name was Lenne, yet Janes had his Judgment. 
Carth. 147. So where one Bird, a Laceman of Colliton in Devonſhire, in coming to 
Bird verlus London with his Servant, they left the uſual great Road between Brentford 
Hundred of | n bh ger 
Offulftrue and Hammerſmith, and rode through a By-lane near Serjeant Maynard's 
cited. Houſe to avoid the Duſt, and in that Lane the Servant was robbed, in the 
Preſence of his Maſter, of a Box of Lace which was behind him on the 
Back of the Horſe, to the Value of 1200 J. and Bird the Maſter alone 
made Oath of the Robbery, and brought the Action; and by the Opinion 
of the C. J. Holt, the Oath of the Maſter was ſufficient, becauſe being pre- 
ſent the Goods were in his Poſſeflion ; for the Poſſeſſion of the Servant in 
the Preſence of his Maſter is the Maſter's Poſſeſſion; and in this Caſe Bird 
recovered 1000 J. and had Execution. 
| If 4. and B. travelling together are robbed of a Sum of Money to 
_ 370-%«.,,hich they are both jointly intitled, they may both join in an Action 
DE Beds againft the Hundred; ſecus if they had ſeparate and diftinR Intereſts, 
pl. 166. 
i — to appear that the Plaintiff has the Whole Property in the Money, of which the Robbery 
was doramittetd. | : 


5. Of 


$; 
4 
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5. Of the Notice to be given of the Robbery, 


By the 27 Elis. cap. 13. Par. 11. it is enacted, , That no Perſon or 
« Perſons, that ſhall happen to be robbed ſhall have or maintain any Ac- 
« tion, or take any Benefit of the Statutes which makes the Hundred ha- 
« hle, except the Gene Perſon and Perſons fo robbed ſhall, with as much 
« convenient Speed as may be, give Notice and Intelligence of the ſaid Fe- 
« lony or Robbery ſo committed unto ſome of the Inhabitants of ſome 
« Town, Village or Hamlet, near unto the Place where any fuch Robbery 
« ſhall be committed.“ 

In the Conſtruction of this Clauſe of the Statute it hath been holden, 

That if a Perſon be robbed in the Highway in Divifss Hundredorum, 


he need not give Notice to the Inhabitants of each Hundred, but Notice to oy Jac. 
either of them 1s ſufficient. 9 
The Hun- 


dredi ef Speckor and Iſleworth adjudged. 


That alledging Notice to have been given at a Village near to where the Cro.Car. 41. 
Robbery was committed is ſufficient, though ſuch Village happens to be in * 
a different (a) County ; for that Strangers are not obliged to take Notice 9 Ang 


of the Diviſion of Counties. Hundred. 
Cro. Car. 379. adjudged. 


That though it be the beſt Courſe to alledge, that Notice was given at Cro. Car. 41. 
the Place where the Robbery was committed, or at fome Village near the adjudged. 
Place, yet that Notice near the Hundred, or near the Diviſion of the 
Hundreds where the Robbery was committed, is ſuiſhcient ; and that this 
ſhall not be intended the moſt remote Part of the Hundred, eſpecially after 
a Verdict. 

If ſeveral Perfons are in Company at the Time of the Robbery, it is Show. 94. 
ſaid, that Notice given by any one of them is ſufficient. 

lt hath been reſolved, that though the Notice given be five Miles from March 11. 


| the Place where the Robbery was committed, that it is ſufficient z the Sir 7555 


Reaſon whereof is, becauſe that the Party, who is a Stranger to the Coun- 2 

try, cannot have Conuzance of the neareſt Place or Town. a 
Alſo if the Party robbed give Notice with as much convenient Speed as (3) March 

may be, though he be otherwite remiſs in (6) not purſuing the Robbers, 11. 


or refuſes to lend his Horſe for that Purpoſe, yet ſhall he not lole his Ac-< 9 
tion for this, nor the Hundred be excuſed. per Cur 


And now by the 8 Geo. 2. cap. 16. it is further enated, © That no 
*© Perſon ſhall have ot maintain any Action againſt any Hundred, or take 
any Benefit by Virtue of the Statutes of Hinton, or 27 Elis. cap. 13. or 
either of them, nnleſs he, ſhe, or they ſhall, over and beſides the Notice 
already required by the laſt of the above-mentioned Statutes to be given 
of any Robbery, with as much convenient Speed as may be, after any 
** Robbery on him, her, or them committed, give Notice thereof to one The _ 
** of the Conſtables of the Hundred, or to ſome Conſtable, Borſholder, vo Pty 
* Headborough, or Tithingman of ſome Town, Pariſh, Village, Ham- Jed, 8 
* let, or Tithing, near unto the Place wherein ſuch Robbery ſhall happen, ther where 
* or ſhall leave Notice in Writing of ſuch Robbery at the Dwelling-houſe® Part only 
of ſuch Conſtable, &c, + delcribing in ſuch Notice to be given or left e Ss 

AS deſcribed, 
the Party 


robbed ought to recover for what was well deſcribed in the Advertiſement. Vide 2 Barnes $945 3723 
458, F The Action lies, tho“ the Plaintiff, aſter the Robbery, paſſes by 2a Place where there 
are two Conſtables, without giving Notice, if he did not kad of them, tho* he did not enquire. 
S:mb, Will. 105, 109.—lf a Man is robbed ſoon after Six, rides through a Village without giving No- 


tice, 


* Page 71 


cc 
1 Deſecripti- 
on of one of ,, 
the Robbers 
whoſe Eye- * 
brows were“ 
iworn to be « 
red (on the ,, 
Trial) was 
not taken 
Notice of in 


cc 
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as aforeſaid, ſo far as the Nature and Circumſtances of the Caſe will ad- 
mit, the t Felon or Felons, and the Time and Place of the Robbery, and 
alſo ſhall, within the Space of twenty Days next after the Robbery com- 


© mitted, cauſe public Notice to be given thereof in the London Gazette, 


therein likewile deſcribing, fo far as the Nature and Circumſtances of 
the Caſe will admit, the Felon or Felons &, and the Time and Place of 
ſuch Robbery, together with the || Goods and Effects whereof he, ſhe, 
or they was or were robbed.” | ; 


the Gazette, held to be material for the Defendant, and Judgment for him thereupon. 2 WilC. 113. 
If a material Deſcription of one of the Robbers is not mentioned in the Gazette, as that he 
had particular large red Eye-broews, it ieems the Action will not lie. 2 Wilſ. 105, 109.—— | lt 
ſeems the Action will not lie, if the whole Sum of which the Plaintiff is robbed is not mentioned in 


the Gazette. 


2 Will. 105, 109. 


Where it is 6, Where the Party muſt give Bond for Payment of Coſts, in caſe he 


ſet out, that 
the Party 
went before 


does not prevail. 


S. C. Secondary, without the Word (then ) ſufficient ; eſpecially after Verdict. Andr. 116. 


To this Purpoſe by the 8 Geo. 2. cap. 16. it is enacted, That before 


Where th . 8 
Bond is — * any Action commenced the Party ſhall go before the chief Clerk, or 
out to be ** Secondary, or the Filazer of the County wherein ſuch Robbery ſhall 


given before «« 
S. C. Secon- 4 


happen, or the Clerk of the Pleas of that Court wherein ſuch Action is 
intended to be brought, or their reſpective Deputies, or before the 


8 Sheriff of the County wherein the Robbery ſhall happen, and enter into 
to inrol * a Bond to the Hizh Conſtable or High Conſtables of the Hundred in 
Pleas : this © which the Robbery ſhall be committed, in the penal Sum of fool. with 
Def good two ſufficient Sureties to be approved of by ſuch chief Clerk, Secondary, 
TSP Clerk of the Pleas, or their reſpective Deputies, or the 
tho* this Sta- Hazer, or Tier ) p P , 
tute uſes the** Sheriff of the ſaid County, with Condition for ſecuring to ſuch High 
Word (Se- Conſtable or High Conſtables (who are hereby impowered and required 
E e to enter or cauſe to be entered an Appearance, and alſo to deſend ſuch 
* we 4+ Action) the due Payment of his or their Coſts, after the ſame ſhall be 
It is ſuffici- ** taxed by the proper Officer, in caſe that he, ſhe, or they (the Plaintiff 
ent to ſay, or Plaintiff; in ſuch Action) ſhall happen to be nonſuited, or ſhall dit- 
3 continue his, her, or their Action, or in caſe that Judgment ſhall be given 
* "two © againſt ſuch Plaintiff or Plaintiffs on Demurrer, or that a Verdict thali 
7. H. High be given againit him, her, or them.” 
Conttable, 


without averring that there was but one. Andr. 116, 


cc 
«6 

40 

vc 


60 


And it is further enacted by the ſaid Statute, That when any ſuch 
Bond as abovementioned ſhall be entered into before the ſaid Sheriff, 
ſuch Sheriff ſhall immediately certiſy the ſame in Writing to the chiet 
Clerk or Secondary in the Court of King's Bench, or his or their Deputy, 
or to the Filazer of that County wherein ſuch Robbery ſhall be com- 
mitted, or his Deputy, in caſe the Action be intended to be brought in 
the Court of Common Pleas ; or, if in the Court of Exchequer, to the 
Clerk of the Pleas, or his Deputy ; which Certificate ſhall be delivered 
by the Party or Parties robbed, to the taid chief Clerk or Secondary, or 
his or their Deputy, or to ſuch Filazer, or his Deputy, before any Pro- 
ceſs ſhall iſſue for the Commencement of ſuch Suit as aforeſaid ; and ſuch 
chief Clerk, Secondary, Filazer, or Clerk of the Pleas, or their reſpec- 


tice, tells Men on the Road, at Seven gives Notice to an Ink-keeper at a Town two Miles and an 


Halt off, and then gives Notice to the High Conſtable three Miles off, 


between Eight and Nine 


9'Clock, it is good Notice within 8 Geo. 2. e. 16, Stra. 1170. 


© tive 


HUE susCKkY 


$, or the ſaid Sheriff, ſhall not take any greater Fee or Re- 


*vEe Deputie : 
« tive Dep king ſuch Bond than five Shillings over and above the Stamp- 


40 d for ma 
> Butz =P nor ſhall any Sheriff take any greater Fee or Reward for making, 


« *nqr ſhall any ſuch chief Clerk, Secondary, Filazer or Clerk of the Pleas, * Page 74 
« or their reſpective Deputies, take any greater F ee or Reward for re- 
« ceiving and filing ſuch Certificate, than two Shillings and Sixpence ; and 
« ſuch chief Clerk, Secondary, Filazer, or Clerk of the Pleas, or their 
« reſpective Deputies, and Sheriff as aforeſaid, are hereby required to de- 
liver over gratis (upon reaſonable Requeſt made for that Purpoſe) all 
« and every ſuch Bonds to be by them reſpectively taken purſuant to this 
« preſent Act, to the High Conſtable or High Conſtables to whoſe Uſe 


« the ſame ſhall be taken as aforeſaid.” 


7. Of the Oath to be taken of the C—_ and before whom the ſame 
mult be, 


By the 27 Fliz. cap. 13. par. 11. it is enacted,“ That the Party 
4 robbed ſhall not have any Action except he or they ſhall firſt, within 
twenty Days next before ſuch Action to be brought, be examined upon 
« his or their corporal Oath, to be taken before ſome Juſtice of the Peace 
te of the County where the Robbery was committed, or near unto the ſame, 
„ whether he or they do know the Parties that committed the ſaid Rob- | 
e bery, or any of them ; and if, upon Examination, it be confeſſed that Þ Yide ante 
©« he or they do know the Parties that committed the ſaid Robbery, or 59, 70. 
any of them, that then he or they ſo confeſſing ſhall, before the ſaid 
Action be commenced or brought, enter into ſufficient Bond by Recog- 
&© nizance before the ſaid Juſtice before whom the ſaid Examination is had, 
« effeQually to proſecute the fame Perſon or Perſons ſo known to have 
* committed the faid Robbery, by Iudictment or otherwiſe, according to 


e the due Courſe of the Laws of this Realm.” 


In the Conſtruction of this Clauſe of the Statute the following Points 


have been holden, 
That if the Party does not know the Robbers at the Time of the Rob- March 11. 


bery committed, though he happens to know them afterwards, it is not 


material. 
It was holden by three Judges againſt one, that the Party's ſwearing that Noy 21. 


he did not know the Robbers, without adding, nor any of them, is not Bateman's 


ſufficient, becauſe not purſuant to the Statute, and becauſe on ſuch equi- ie 3 
vocal Oath the Party cannot be puniſhed for Perjury. 3 Lev. 328. 
g S. P. by J. 

P:v:l verſus 


J. Rekeſby, who held, that if a Perſon ſwears that he was robbed by four Perſons unknown to him, 
all the tour muſt be unknown to him. 


It hath been adjudged, that the Oath may be taken before a Juſtice of, 
the County, though not in the County at the Time of adminiſtring it; as bong _ 
where a Robbery was committed in Berks, and a Juſtice of that County jones ws 
reſiding in London, the Party was ſworn before him according to the Sta- Helierverſus 
tute, in London, and it was held ſufficient ; for the Juſtice acts only as (a) 2 de 
nhurjt, 


a miniſterial Officer, and as appointed by the Statute, and not in a judicial {6) Add an 


Capacity as a Juſtice of the Peace. his Office 
herein is 


purely miniſterſal, it is faid, that if he refuſes to take the Oath of Examination of the Party, an Acti- 
on on the Cafe will lie againit him. Leon. 32 3. Sid. 209. 


If in an Action on the Statute of Hue and Cry it be alledged, that the ide Sid. 


Oath was taken before a Juſtice of Peace of York/bire ; this will be ſufficient, 45: 
Vo. III. K although 


rr ee. 


although objected, that there is no ſuch Juſtice, becauſo that in exety 
Riding they have ſeveral Commitlions. 


*Page73 * 8, At what Time the AQtion is to be brought. 
(a)By8G.2, By the 27 Eliz. cap. 13. par. 9. it is enacted, I hat no Perſon ot 
c. 16. . 14. „ Perfons robbed ſhall take advantage of the Statutes, to charge any Hun- 
no Action « gred where any ſuch Robbery ſhall be committed, except he or they ſo 
dere. 4 robbed ſhall commence his or their Suit or Action within () one Year 
brought but . 
within s © next after ſuch Robbery committed.“ | 

Months, In the Conſtruction whereof it hath been holden ; 
| That if a Perſon be robbed the ch of Ob. 13 Jac. and ſo laid, and the 
140. ” Teſte of the Writ be the gth of Ob, 14 Fac. that this is not purtuant to 
Moor 878. the Statute ; and that in this Action, which is Penal againſt the Hundred, 
pl. 1233- there is no Reaſon to exclude the Day on which the Fact was done, nor to 
_— make ſuch Conſtruction as is done in Protections and the Inrolment of 
Navi Deeds, which have always received a benign Interpretation. 


Hundred of © 
Gawtry. — | 
80 . + . In an Action on the Statute of Hue and Cry, the Plaintiff made Oath 


Ry * according to the Statute, and within twenty Days brought a Writ, and be- 
Keb. 495. cauſe it was vicious, let it fall; and after the twenty Days took out a new 
S. C. New- one, without making any Oath a- new, or entering any Continuatiices be- 
2 lange Ween the ſaid Writ and that; and the Court held clearly, that the ſecond 
Str offerd. ' Writ was not brought according to the Statute ; for ſo they ſaid, that Pro- 
viſion in the Statute would be to no Manner of Purpoſe. 
3 Lev. 3479. An Action was brought by the Maſter, on the Statute of Winton, for a 
Berrecrejt Robbery committed on his Servant, in which he declared of an Aſſault and 
rer Hundred gattery done to himſelf, (though then fifty Miles from the Place, ) alſo that 
45 agg he made Oath that he did not know any of the Perſons; the Iſſue was en- 
tred of Record, and the Jury appeared at the Bar ready :o try it; but being 
for other Buſineſs adjourned to another Day, the Plaintiff, obſerving his 
Miſtake, moved to amend, by declaring of a Robbery on his Servant, Cc. 
and it apppearing that the Year in which the Action muſt be brought was 
expired, and conſequently the Action mult be loſt if not allowed, the Court 
after long Debate and Conſideration of former Precedents admitted him to 
4- The Rob-amend 1. - | 


bery was the Fs PN 
Gitt of the Action. 


9. What Evidence will maintain the Action; and therein of the Wit- 
neſſes for and againſt it. a Ke 


2 Leon. 12. Tt ſeems that from the Neceſſity of the Caſe, the Party himſelf that was 
1-Mod. 153: robbed is to be admitted as a Witneſs, but then his Teſtimony mult be 
246. Ci? corroborated by collateral Proof and Circumſtances, and ſuch as may in- 
Caf, 113.12, duce a Jury to believe that a Robbery was actually commuted, that the 


Vin. Abr. 13. Party Joſt what he declared for. 


vn 5. But it was held, that in an Action againſt the Hundred, na Inhabitant 
Lied 7, of the Hundred could be a Witneſs, becauſe he was concerned in Intereſt. 


But now by the 8 Geo. 2. cap. 16. reciting, that by the Laws then in 
being, the Perſon or Perſons robbed may be admitted in any Action to be 
brought againſt the Hundred, as a Witneſs to prove the Robbery, and the 

Money, Goods or Effects whereof he, ſhe, or they, was or were OCs 
. » 4 . a 


HUE: kno CHF. 


and yet no Perſon inhabiting within the ſaid Hundred can be admitted as a 
Witneſs for or on behalf of the ſaid Hundred, by reaſon of the Intereſt he 
or ſhe may have in the Confequences of the faid Action, which is commonly 
very inconſiderable; therefore it is enacted, ** That in any Action already Page 74 
brought, or to be brought, againſt any Hundred, any Perſon inhabiting 
« within the ſaid Hundred, or any Franchiſe thereof, ſhall be admitted as 
« Witneſs for or on behalf of the faid Hundred, in the ſame Manner as if 
ehe or the were not an Inhabitant thereof, but reſided in any other Hun- 


** dred whatſoever.” 


10. What ſhall excuſe the Hundred; and therein of apprehending the 
| Robbers. 


By the Statutes of Winton 13 E. 1. cap. 1. and 28 F. 3. cap. 11. thez loſt. 369. 
Robbers muſt be taken within forty Days after the Robbery committed; 3 Lev. 320. 
alſo by the ſaid Laws it was neceſſary that all the Robbers ſhould ng ot RE 
taken, to excuſe the Hundred. | Sid. 1 1. 

But now as to this latter Matter, by the 27 Elix. cap. 13. par. 8. it is 
enacted, That where any Robbery is or ſhall be hereafter committed by 
two or a greater Number of Malefactors, and that it happen any one 
& of the ſaid Offenders to be apprehended by Purſuit, to be made accord- 

«ing to the ſaid former mentioned Laws and Statutes, or according to this 

« AQ, that then, and in ſuch Caſe, no Hundred or Franchiſe ſhall in any 

« wife incur or fall into the Penalty, Loſs, or Forfeiture mentioned either 

jn this preſent Act, or in any the ſaid former Statutes, although the Re- 

« due of the ſaid Malefactors ſhall happen to eſcape, and not be appre- 

* hended ; any Thing in this Statute, or in the faid former Statutes, to 

© the contrary notwithſtanding * 

If a Robbery be committed, and Hue and Cry made, and afterwards, vent. 1 18, 
within the forty Days, an Inhabitant of the Hundred finds one of the Rob- 325. 

bers in the Prefence of a Juſtice of the Peace, who charges him with the Raym. 221. 
Robbery, ard the Juſtice promiſes that he ſhall appear and be forth-com- 3338 
ing, this is a Taking within the Statute ; for being in the Preſence of the ver. Hundred 
Juſtice, it muſt be underſtood that he was in his Cuſtody and Power, and of Thiftle- 
therefore not neceſſary to lay hold on him; worth, 

If Hue and Cry be made towards one Part of the County, and an In- vent. 118, 
habitant of the Hundred apprehends one of the Robbers within another, 119. er 
this is a Taking within the Statute. Hale, C. J. 

By the 8 Ges. 2. cap. 16. it is enacted, That no Hundred, or Fran- But this 
* chiſe therein, ſhall be chargeable, by Virtue of any of the Statutes, if any uit be 
one or more of the Felons, by whom ſuch Robbery ſhall be committed, P|-2de< and 
* be apprehended within the Space of forty Days next after public Notice Poidence on 
* given in the London Gazette, as by the Statute is provided.“ the General 

And by the ſaid Statute 8 Ges. 2. to the Intent that Hue and Cry may be Iſue. 
made with more Diligence and Effect, and other Perſons encouraged to take 
ſuch Felon or Felons, it is enacted, That any Perſon or Perſons who ſhall 
* apprehend ſuch Felon or Felons within the Time herein before limited 
for that Purpoſe, whereby the Hundred hath been actually indemnified or 
* diſcharged from any ſuch Action as atoreſaid, ſhall, upon due Proof 
* thereof, upon Oath made before two Juſtices of the Peace, (which Oath 
the ſaid Juſtices are hereby alſo empowered and required to adminiſter,) 
be intitled to the Reward of 107. which Sum ſhall be raiſed upon the 
Hundred by a Taxation and Aſſeſſment, to be made and to be levied, 

*and collected in the fame Manner as the other Sums of Money, by this 
* preſent Act appointed to be raiſed upon the Hundred, are directed to be 
* aſſeſſed, levied and collected; and ſuch Sum of 10/. which ſhall be fo 

; K 2 rated, 
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* rated, aſſeſſed, levied and collected as aſoteſaid, ſhall be paid unto ſuch 
* two Juſtices of the Peace, within ten Days next after the ſame ſhall be 
1 ſo levied and collected, to the Uſe of the Perſon or Perſons who ſhall he 
e thereunto intitled, as a Reward for having ſo apprehended ſuch Felon ot 

* Page 75 * Felons, as aforeſaid ; and ſuch Juſtices ſhall, upon reaſonable Requeſt 
„made for that Purpoſe, pay over and deliver the ſaid Sum to ſuch Per. 
* ſon or Perſons accordingly, in ſuch Shares and Proportions as the ſaid 
% Juſtices ſhall think reaſonable ; Provided always, that fuch Perſon or 
„ Perſons, ſo intitled to ſuch Reward, ſhall not thereby be rendered un- 
% capable to be a Witneſs in any ſuch Action.“ 


11. How the Money is to be levied, and each Hundredor to contribute to 
the Charges. | 


By the 27 Eliz. cap. 13 par. 14. reciting, that although the whole Hun- 
dred, where Robberies and Felonies are committed, with the Liberties 
within the Necinct thereof, are charged by the former Statutes with the 
anſwering to the Party robbed his Damages ; yet nevertheleſs the Reco- 
very and Execution, by and for the Party or Parties robbed, is had again 
one or a very few Perſons of the ſaid Inhabitants, and he and they fo 
charged have not heretofore had any Means or Ways to have any Contri- 
bution of or from the Reſidue of the ſaid Hundred where the faid Rob - 
bery is committed, to the great Impoveriſhment of them againſt whom 
ſuch Recovery or Execution is had; 

By Par. 5. of the faid Statute it is enacted, That, after Execution of 
„Damages by the Party or Parties ſo robbed had, it ſhall and may be law- 
« fu! (upon Complaint made by the Party or Parties fo charged) to and for 
* two Juſtices of the Peace (whereof one to be of the Quorum) of the ſame 
County, inhabiting within the ſaid Hundred, or near unto the fame where 
any ſuch Execution ſhall be had, to aſſeſs and tax rateably and propor- 
* tionably, according to their Diſcretions, all and every the Towns, Pa- 
** riſhes, Villages and Hamlets, as well of the ſaid Hundred where any 
„ ſuch Robbery ſhall be committed, as of the Liberties within the ſaid 
*+ Hundred, to and towards an equal Contribution, to be had and made 
for the Relief of the Inhabitant or Inhabitants, againſt whom the Party 
or Parties robbed before that Time had his or their Execution; and that 
after ſuch Taxation made, the Conſtables or Conſtable, Headboroughs 
* or Headborough, of every ſuch "Town, Parith, Village and Hamlet, 
„ ſhall, by Virtue of this preſent Act, have full Power and Authority, 
„within their ſeveral Limits, rateably and proportionably to tax and aſſeſs, 
according to their Abilities, every Inhabitant and Dweller in every ſuch 
„Town, Pariſh, Village and Hamlet, for and towards the Payment of 
** ſuch Taxation and Aﬀeſſinent, as ſhall be ſo made: And that if an) 

© Inhabitant ſhall obſtinately refuſe and deny to pay the ſaid Taxation and 
** Aſſeſſment, fo taxed and aſſeſſed, that then it ſhall and may be lawful 
to and for the ſaid Conſtables and Headboroughs, and every of them, 
„within their ſeveral Limits and Jjuriſdictions, to diſtrain Il and every 
*« Perſon and Perſons ſo refuſing and denying, by his and their Goods and 
** Chattels, and the ſame Diſtreſs to ſell, and the Money thereof coming 
* to retain to the Uſe aforeſaid ; the Surplus, if any, ſhall be delivered 
** unto the ſaid Perſon or Perſons ſo diſtrained.“ X 
And it is further enacted, by Par. 6. That all and every the ſaid Conſta - 
** bles and Headboroughs. after that they have, within their ſeveral Limits 
and JuriidiQions, levied and collected their ſaid Rates and Sums of Money 
** ſo taxed, ſhall, within ten Days after ſuch Collection, pay and deliver the 
* ſame over unto the faid Juſtices of Peace, or one of them, to the Uſe and 
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„ # Behoof of the ſaid Inhabitant or Inhabitants, for whom ſuch Rate, e Page 76 
« Taxation, and Aſſeſſment ſhall be had or made, as aforeſaid ; which Mo- 
id ſhall, by the Juſtices or Juſtice fo receiving the fame, be de- 
« livered over (upon Requeſt made) unto the ſaid Inhabitant or Inhabitants, 


to whoſe Uſe the ſame was collected.“ | : 
And it is further enacted, par. 7. That the like Taxation, Aſſeſſinent, 


«« ney ſo 


« Levying by Diſtreſs, and Payment, as aforeſaid, ſhall be had and done 
« within every Hundred where Default or Negligence of Purſuit ; and freſh 
« S11it ſhall be for and to the Benefit of all and every Inhabitant and Inha- 
« hirants of the ſame Hundred where ſuch Default ſhall be, that ſhall at 
« any Time hereafter, by Virtue of this preſent AQ, have any Damages 
« or Money levied of them, for or to the Payment of the one Moiety, or 
« Half of the Money recovered againlt the faid Hundred where any Rob- 


© bery ſhall be committed.” : 

It hath been adjudged, that a Perſon occupying Lands in an Hundred, al-? Send. 423. 
though he hath no Houſe nor Dwelling there, is an Inhabitant within theg, 5 oe” 
Meaning of the Statute, for that otherwiſe the Statute might be eluded. 3 

It is ſaid that a Perſon, though not an Inhabitant at the Time of theres = 
Robbery committed, but becoming one before the Judgment, ſhall con- 8. P. cant. ze 
tribute to the Charges. | 5 

And now, for the mote equal Rating and Levying the Money, for which By stat. 22 
the Hundreds are chargeable, by the 8 Geo. 2. cap. 16. it is enacted, That Geo. 2. c. 
no Proceſs for Appearance in any Action be brought upon the ſaid Sta- 26. . 4. No 
e tutes, or either of them, againſt any Hundred, ſhall be ſerved on any 22 * 


„ [nhabitant thereof, fave only upon the High Conſtable, or High Con- giant the 


4 ftables, of the Hundred wherein the Robbery ſhall happen, who is and Inhabitants 


* are hereby required to cauſe public Notice thereof to be given in one of any Hun- 
of the principal Market-Towns within ſuch Hundred, on the 3 
* Market-Day, after he or they ſhall be ſerved with ſuch Proceſs; or —— 
3 y 
* there ſhall happen to be no Market-Town within ſuch Hundred, then virtue of 
* in ſome Pariſh-Church within the Hundred, immediately after Divine any Act of 


Service, on the Sunday next after his or their being ſerved with ſuch 1 
e e. 


* Proceſs ; and he or they is and are alſo empowered and required to en-,;. on 25 
© ter, or cauſe to be entered, an Appearance in the ſaid Action, and alſo ds. 
„ to defend the ſame for and on behalf of the Inhabirants of the ſaid lnhabitant 
„Hundred, as he or they ſhall be adviſed ; and in caſe the Plaintiff or of ſuchHun- 


* Plaintiffs in ſuch Action ſhall recover and obtain Judgment therein, e Sher 


* that then no Proceſs of Execution ſhall be ſerved on any particular In- mall, ove. 
* habitant or Inhabitants of the ſaid Hundted, or any Franchiſe within ceipt of any 


the PrecinQs thereof, nor on the ſaid High Conſtable or High Con- ſuch Writ, 


* ſtables ; but the Sheriff, or his Officer, ſhall, upon the Receipt of any _ -__ 


** Writ or Writs of Execution to him directed, in purſuance of the faid,, 4. 
Judgment, (inſtead of ſerving the ſaid Writ or Wiits on any Inhabitant {wo Juſtices 
* or Inhabitants) cauſe the fame to be produced, and ſhewn gratis, unto of the Peace, 
two Juſtices of the Peace of the County, Riding or Diviſion, (whereof as is dire&t- 
** one to he of the Quer, and refiding within the ſaid Hundred, or by yp 
near unto the ſame, who ſhall thereupon, with all convenient Speed, and there.” 
* cauſe ſuch Taxation and Aſſeſſinent to be made, and to be levied and upoatheſaid 
collected in ſuch Manner as is preſcribed in and by the Statute 27 Elis Juſticeshall, 
* cap. 13. in which Taxation and Aſſeſſment there thall be provided for 2 ted. 
and included, over and above what the Coſts and Damages, recovered by ac yen — 
66 22 3 . . 0 ct, caule A 

the Plaintiff or Plaintiffs in ſuch Action, ſhall amount to, all. ſuch juſt Taxation to 
and neceſſary Expences which any High Conttable, or High Conſtablesbe made and 
'* of any Hundred, hath or have been or ſhall be at, in having defended oll ected for 
any ſuch Action as aforeſaid, Claim being made thereto by tuch High 202798 the 

on- Damages 

recovered by the Plaintiff, and all ſuch neceſſary Expences as any Inkabitant of ſuch Hundred ſhall 
have been at in defending ſuch Action; the ſame being firſt proved on Oath, and the Attoroey's Bill 
being firſt taxed ; and the Sums ſo collected ſhall, within the Time by the ſaid Ac limited, be paid 
to the Sheriff, and by him paid over to the Perſons intitled to the fame, without DeduRtion or Fee, 
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s Page 7“ * Conſtable, or High Conſtables, before the ſaid Juſtices, upon due No- 
. e g 
& tice being given to him or them by the ſaid Juſtices for that Purpoſe, 
| © and the 42 of Money fo to be levied and collected ſhall be paid over 
& and delivered, (by ſuch Officer or Officers as by the ſaid Statute 27 Eliz. 
. gf. 13. are to levy and collect the ſame,) within ten Days after ſuch 
% Collection, to the Sheriff of the County wherein the Robbery ſhall hap. 
„pen, to the Uſe and Behoof of the Plaintiff or Plaintiffs in ſuch Action, 
« for ſo much as the Coſts and Damages by him, her, or them recovered 
„ ſhall amount to, and to the Uſe and Behoof of the ſaid High Conſta- 
« ble or High Conſtables, for ſo much as his or their Expences in defend. 
« ing the ſaid Action ſhall amount to, of which the ſaid High Conſtable 
% or High Conſtables ſhall give in an Account, and make due Proof up- 
* on Oath, to the Satisfaction of the ſaid Juſtices, before any ſuch Tax. 
« ation and Aﬀeſſment ſhall be made for the Reimburſing ſuch High 
% Conſtable or High Conſtables, (which Oath the ſaid Juſtices are hereby 
„ ;mpowered and required to adminiſter,) and ſhall in ſuch Expences have 
4% no further Allowance towards paying an Attorney to defend the faid 
„ Action, than what ſuch Attorney's Bill ſhall be taxed at by the proper 
Officer of that Court where ſuch Action ſhall be brought, which the 
« ſaid High Conſtable or High Conſtables ſhall cauſe to be taxed for 
4e that Purpoſe.” | 
And it is further enacted by the ſaid Statute, ** That the Sum or Sums 
« of Money which ſhall be paid over and delivered to the Sheriff of the 
County, as herein beſote mentioned, ſhall (upon reaſonable Requeſt 
* made) be by him paid and delivered over to the ſeveral Parties who 
„ ſhall be intitled to receive the ſame, without any DeduQtion, Fee, or 
% Reward: whatſoever.” 98 | 
And that ſufficient Time may not be wanting for ſuch Taxation and 
Aſſeſſment to be duly made, and for the Money to be collected end levied 
thereupon, after ſuch Writ or Writs of Execution ſhall be thewn to ſuch 
Juſtices, and beſore the Sheriff ſhall be obliged to make a Return thereof, 
it is enacted, © That no Sheriff ſhall be called upon or required to make 
* any Return to any ſuch Writ or Writs of Execution, as ſhall ifſue or 
be made out upon any Judgment which ſhall be recovered in any Action 
brought againit any Hundred by virtue of the above-mentioned Statutes, 
* or either of them, until after the Expiration of ſixty Days next after the 
* Day whereupon ſuch Writ or Writs ſhall be delivered to the ſaid Sheriff, 
** who is hereby required to endorſe on the Back thereof the Day on which 
he received the ſame.” 
| And whereas it is reaſonable that the faid High-Conſtable or High Con- 
Sce Fitzeib. fables ſhould be irdemnified as to all Charges, which he or they ſhall 
6 neceſſarily expend in defending any Suit in purſuance of this preſent AQ, 
and that Proviſion ſhould be made for reimburſing hum or them not only 
of ſuch Expences as ſhall be over and above the taxtd Colts to be paid 
by the Plaintiff or Plaintiffs, in caſe of a Nonſuit, Diſcontinuance, or 
Judgment on Demurrer againſt him, her or them, or Verd & tor the 
Defendants as aforeſaid, but even ſuch taxed Coſts alſo, in cafe the 
Plaintiff or Plaintiffs, and his, her, or their Suretics who thall be bound 
for the Payment thereof, ſhall happen :o become inſolvent ; it is there- 
fore enacted, That if any Plaintiff or Plaintiffs in an Action to be 
brought againſt any Huncred ſhall be nonſuited, or ſhall diſcontinue his, 
her, or their Action, or ſhall have a Judgment on Demurter given, or 
* a Verdict paſs againſt him, her, or them, it ſhall and may be lawful 
*« ſor any two Juſtices of the Peace, (ſuch as herein before mentioned) 
upon Complaint to them made for that Purpoſe, and upon an Account 
given in by ſuch High Conſtable or High Conſtables, and Proof made 
upon Oath, to the Satisfaction of the ſaid Juſtices, at the Expences 
** necct- 
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« neceſſarily laid out as aforeſaid, (which Oath the faid Juſtices are 
« hereby impowered and required to adminiſter), to make and cauſe ſuch 
« Taxation and Aſſeſſment to be made, and to be levied and collected 
« * jn ſuch Manner as is directed in and by the abovementioned Statute of“ Page 78 
« 27 Elix. cap. 13. in order thereby to reimburſe ſuch High Conſtable or 
« High Conſtables all ſuch Charges, as he or they ſhall have neceſſarily 
« expended in defending ſuch Action, wherein ſuch Plaintiff or Plaintiffs 
« ſhall have been nonſuited, or ſhall have diſcontinued his, her, or their 
« Action, or againſt whom Judgment ſhall have been given upon Demur- 
« rer,or a Verdict ſhall have been given, over and above the Coſts in thoſe 
« Caſes to be taxed as aforeſaid ; aad in caſe it ſhall be made appear upon 
« Oath to the faid Juſtices of the Peace, (which Oath the ſaid Juſtices 
are hereby alſo impowered and required to adminiſter,) to their Satiſ- 
& faction, that ſuch Plaintiff or Plaintiffs, and alſo his or their Sureties, is 
« and are inſolvent, fo that the ſaid High Conſtable or High Conſtables 
« can have no Relief as to ſuch taxed Coſts by them expended in ſuch 
0 Defence as aforeſaid, (ſave only by the Power herein after given to the 
« ſaid Jultices,) it ſhall and may be lawful to and for ſuch two Juſtices of 
« the Peace to make and cauſe a Taxation and Aſſeſſment to be made, 
and to be levied and collected in the fame Manner, as is directed in 
© and by the aforeſaid Statute made 27 Eliz. cap. 13. in order thereby to 
e reimburſe ſuch High Conſtable or High Conſtables ſuch taxed Colts, 
« as by reaſon of ſuch Inſolvency he or they ſhall- not be able to recover 
« and receive of and from the Plaintiff or Plaintiffs in the Action, or his 
© or their Sureties, as aforeſaid.” : 
And it is further enacted, ** That the ſeveral Sum or Sums of Money, 
* which ſhall be fo rated and aſſeſſed. and levied and collected as afore- 
„ faid, for the Reimburſement of the Expences neceſſarily ſuſtained by 
* any High Conſtable or High Conſtables in Defence of any Action 
„ brought againſt the Hundred upon the Statutes above mentioned, or 
* either of them, in cafe of any Judgment given againſt the Plaintiff or 
*« Plaintiffs, ſhall be paid within ten Days after ſuch Collection, unto the 
* ſaid Juſtices, or one of them, to the Ute and Behoof of ſuch High 
« Conttable or High Conſtables, to whom the ſaid Juſtices ſhall, upon 
* Requeſt, pay and deliver over the fame.” | | 
And it is further enacted.“ That the Juſtices of Peace, by whom 
* ſuch Taxations and Aſſeſſinents as aforeſaid ſhall, in purſuance of the 
© ſaid Statute made 27 Elis. cap. 13. and alſo of this preſent Act, be made, 
«* thall limit and appoint, at their Diſcretion, ſome certain reaſonable 
lime within which ſuch Taxations and Aſſeſſinents ſhall be levied and 
collected, which Time ſhall not exceed thirty Days; a- alſo that if 
3 * any ſuch Oficer or Officers, who are to levy and colle”” . ich Taxations 
Land Aſſeſſments as aforefaid, ihall refuſe or neglect to levy and collect 
* the fate within fuch Lime as ſhall be limited and appointed by the 
* ſaid Juſtices of the Peace ſor their doing thereof, or ſhall refuſe or 
** neglect to pay and deliver over the Sums of Money fo levied and col- 
** lected to the ſaid Sheriff, and alſo to the ſaid Juſtices, in fuch Manner 
as the ſame in the ſeveral Cafes herein before mentioned are reſpectively 
* direfted to be paid, within the teſpective Times herein before limited 
for ſuch Payment thereof, every ſuch Officer ſhall, for every fuch Re- 
* fuſal or Neglect, forfeit double the Sum appointed to be by him levied 
and collected as aforeſaid.” | | 5 
By (1) Stat. 22 Geo. 2. cap. 24. No Perſon ſhall recover againſt the () TheCaſe 


„Hundred, in any Action on any of the Statutes of Hue and Cry, more of Chandler 

| . an Attorney + 
at Law, who ſued the Hundred of Sunniag in Berks, in the Year 1748. was attended with fo many 
2 and being for a very la ge Sum of Money, occaſioned the paſſing of the above Act of Pare 
!2AMENt, 


„ than 


HUE anDv R F. 


\ By ta © than 200 J. unleſs at the Time of the Robbery there be two (2) preſent 
cis To 1. C. at the leaſt, to atteſt the Truth of his or their being ſo robbed.” 


. 11. & | 
: Geo, 3. c. 2. . 118, Receivers of the Land-Tax ſhall not ſug the County for a Robbery, ualeſ; 


there were three Perſons in Company carrying the Money. 


* Page 79 * Ideots and Lunaticks. 


(A) What Perſons are eſteemed ſuch, ſo as to 
come within the 1 of the Law. 79. 
(B) How they are to be found ſuch, 80. 


(C) Tho hath an Intereſt in, and Jurisdiftion 


over them; and herein ok appointing them 
proper Curatozs and Committees, and the 
Power and Duty of ſuch Committees. 81. 
(D) How far their Want of Underſtanding 
- Hall be ſaid to be pꝛejudicial to them in Civi 
Beſpetts, 84. 5 
(E) How far the Want of Underſtanding will 
excuſe in Criminal Caſes, 85. 3 
F) How far their Acts are good, void, oz voida- 
* A In: of the late Pꝛöviſtons by Statute: 
aw. 86, 
(G) How thep are to ſue and defend, go. 


(A) What Perſons are eſteemed ſuch, ſo as to 
come within the Pꝛoteſtion of the Law. 


| a HE more general Deſcription of a Perſon, who, from his Want 
Co Lit. 246. of Reaſon and Underſtanding, comes within the Protection of 
409. wn the Law, is that of Non compos mentis. 
© I There are, ſays my Loid Cafe, four Kinds of Men who may be ſaid 
Co Lit. 24. to be Non Compos: I. An Ideot, who is Non Campos from his Nativity. 
4 Co. * 2. One made ſuch by Sickneſs. 3. A Lunatick, quia aliguands gaudet luci- 
— „ dis Inter vallis, who is Non Cempos only for the Time that he wants Under- 

it, P. Go di . 7 . . . . 
30 to 37, ſtanding. 4. One that is drunk; which laſt is ſo far from coming within 
the Protection of the Law, that his Drunkenneſs is an (a) Aggravation of 

{a)Plow.19,whatever he does amiſs, 
Omne crimen 
ebriclgs ixcendit & detegir. 
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IDEOTS and LUNATIC RES. 


1. An Ideot is a Fool or Madman his Nativity, and one who never 

has any lucid Intervals ; therefore, the King has the Protection f of him, Pyer. 25» 
Eig. during i Life, without rendering any Account; becauſe Voor. 4. Pl. 
and his Eſtate, during his Lite, 8 any! becauſe 

it cannot be preſumed that he will be ever capable of taking care of himſelf Bro. 14ee 1. 
or his Affairs: And ſuch a one is deſcribed a Perſon that cannot number F. N. B. 233. 


twenty, tell the Days of the Week, does not know his Father or Mother, TSeetheſtat. 
his own Age, Cc. But theſe are mentioned as Inſtances only; for Ideot | 3 


or not, being a Queſtion of Fact, muſt be tried by Jury, or Inſꝑection. the King's 
N os. Prerogative 


with reſpect to the Cuſtody of the Lands of Ideots; and c. 10, as to the providing for Lunaticks. 
Vide infra da. 


But though an Ideot muſt be ſo a Natiwitate, yet if by Inquiſition it be; Mod. 43, 
found that A. is an Ideot not having any lucid Intervals per ſpatium ofo 44. 2 Show. 
Annorum, this is a ſufficient Finding; for the Inquiſition having found the + 71. pl.164. 
Party an Ideot, the Adding per /patium octo Annorum is Surpluſage, and ASE 
ſhall be rejected. 2 Chan. caſ. 

70. Skin. 5. 
177. pl. 7. S. C. Fredgers and Lady Frazier, Vern. g, 105, 155, 262. 2 Vern. 192, 414. Chan. 
Preced; 203. 9 Mod. 98. Wil. Rep. 701. pl. 204. 2 Wil. Rep. 103, 118, 265, 544. pl. 176, 638. 
3 Wil. Rep. 108, 111, 389. 2 Stra. 915, 1104, 1208. | 


* 2. One made ſuch by Sickneſs, which my Lord Hale calls Dementia * Page 80 
accidentalis vel adventitia, and which he again diſtinguiſhes into a total and Hale Hiſt. 
a partial Inſanity, from its being more or leſs violent, is ſuch a Madneſs** C. 30. 
as excuſeth in Criminal Caſes; and though the Party, in every Thing elſe, 
be intitled to the ſame Protection with an Ideot, and though his Ditorder 
ſeem permament ard fixed, yet as he had once Reaſon and Underſtanding, 
and as the Law fees no Impoſſibility but what he may be reſtored to them 
again, it makes the King only a Truſtee for the Benefit of ſuch a one, with- 
out giving him any P. ofit or Intereſt in his Eſtate, 

3. A _Lunatick ; this is alſo Dementi accidentalis vel adventitia, and 4 Co. 128. 
takes its Name trom the great Influence which the Moon has in all Diſ- Co. Lit 247. 
orders of the Brain; and though ſuch a one hath Intervals of Reaſon, Je Hale Hiſt. 
during his Phrenzy he is intitled to the ſame Indulgence as to his Atts, . 1. 
and ſtands in the fame Degree with one whoſe Diſorder is fixed and Per- 
manent. 

4- One made mad by Drunkenneſs, which is called Dementia effeFata ; Plow. 19. a. 
and though, as huth been ſaid, ſuch a Perſon be not intitled to the Protec- Cromp. Juſt. 
tion of the Law, yet if a Perſon by the Unſkilfulneſs of his Phyſician, or *9: * 
by the Contrivance of his Enemies, eat or drink ſuch a Thing as cauſeth * y 
Phrenzy, this puts him in the fame Condition with any other Phrenzy, P. C. za. 
and equally excuſeth him; alſo if by one or more ſuch Practices an habi- 
tual or fixed Phrenzy be cauſed, though this Madneſs was contracted by 
the Vice and Will of the Party, yet this habitual and fixed Phrenzy there- 
by cauted, puts the Man in the ſame Condition, as if the ſame was con- 
tracted involuntarily at fuſt. 

But though this dubject of Madneſs may be ſpun out to a greater Length, 
and branched into ſeveral Kinds and Degrees, yet it appears that the 
prevailing Diſtinction herein, in Law, is between Ideocy and Lunacy ; the 
hrit a Fatuity a Nativitate, wel Dementia naturalis, which exculeth the 
Party as to his Acts, and intitles the King to the Receipt of the Rents 
and Profits of his Eſtate during his Life, without being obliged to ten- 
der any Account for the ſame ; the other accidental or adventitious Mad- 
neſs, which, whether permanent and fixed, or with lucid Intervals, goes 
under the Name of Lunacy, and (a) equally excuſeth with Ideocy, as (a)4Co.12.2. 


to Acts done during the Phrenzy ; but herein they differ, that in the latter a. 
Cale 


IDEOTS axv LUNATICKS. 
Caſe the King, as hath been faid, is only a Truſtee for the Lunatick, ang 
accountable to him, if he happens to be reſtored to his Underſtanding, 
or to his Repreſentatives, if it happen otherwiſe : But in what Things 
they further differ, will be ſeen by that which follows. 
{If a Man loſes his Speech by an Apoplettic Fit, though he ſhews ſome 
Signs of Senſe, a Commiſſion may be granted againſt him. Pitt's Caſe, 
— 52.] | | 


(B) Þow they are to be found ſuch, 


VERY Perſon of the Age of Diſcretion is in Law preſumed to be 
* of ſound Mind and Memory, unleſs the contrary appear; and this 
P. C. 33. J ; SP" K 
Rule holds as well in Civil, as Criminal Caſes. | 
9 Co. 31. a, The Trial of Ideocy, Madneſs, or Lunacy in Civil Caſes, and in 
4 Co. 126. order to the Commitment or Cuſtody of the Perſon and his Eſtate, which 
— 2 belongs to the King, either to his own Uſe and Benefit, as in caſe of 
1dizta in- Ideocy, or to the Uſe of the Party, in caſe of accidetal Madneſs or Lu- 
guirende, nacy, is by Writ or Commiſſion to the Sheriff, or Eſcheator, or particu- 
vide Fits. lar Commiſſioners, both by their own Inſpection and by Inquiſition to 
N. B. 232,3. inquire, and return their Inquiſition into the Chancery; and thereupon 
2 Grant or Commitment of the Party and his Eſtate enſues; And in caſe 
the Party, or his Friends, find themſelves injured by the finding him a 
Lundtick or Ideot, a ſpecial: Writ may iſſue to bring the Party before 
* Page 81 * the Chancellor, or before the King, to be inſpected; and if, on Exa- 
mination, it appear that the Party is no (a) Ideot, the whole Commiſ- 
ſion and Office ſhall be diſcharged without any Traverſe or Mon/trans 
64) Thatlde- 
ocy may be de Droit. | | 
tried by In- 


ſpection, becauſe it may be diſcerned ; but not Lunacy without taking out a Commiſſion of Lunacy. 
Skin. 5. 


Skin. 178. Alſo the Party found an Ideot or Lunatick may traverſe the Inquiſition, 
as may any other Perſon having a Title to the Land ; and therefore it 
is ſaid that by the Statute 18 H. 6. cap. 7. there ought to be a Month's 
Time between the Return of the Inquifition and the Grant of the 
Cuſtody and Lands, in order for the Parties to come in and tender ſuch 
Traverſe. | 


2 Sid. 124. If by Inquiſition a Perſon be found a Lunatick, and the Cuftody 
Suſan Thorn g io ee Pity thi found brings a Scire facias to ſet aſide 
ver.C:vard. the Inquiſition, the Committee of the Lunatick cannot plead, nor join 

Tfiue in ſuch Scire Facras ; Tor he can have no Intereſf in the Eſtate of the 


Lunatick, being only in the Nature oF a Bailiff to the King ; and there- 

fore his Duty is to inform the Rig Attorney Generat of The Nature of 

the Aftrur, who 1s the proper Perlen to conteſt the Matter in Behalf of the 

King. 9 
dey, As to Ideocy, Lunacy or Madneſs, which excuſes in capital Caſes, it is 
Bro,.Cor.101, not neceſſary that it was found by Inquiſition that the Party was a Mad- 
And. 107, man, Ideot or Lunatick, previous to the Commitment of the Fact; for if 
— 1 he was actually mad at the Time of the Fact committed, this ſhall ex- 
1 p. C. cuſe; and this regularly is to be tried by an Inqueſt of Office to be re- 
2. turned by the Sheriff of the County wherein the Court fits for the Trial 
H:!””: Hiſt. of the Offence ; and if it be found that he was actually mad, he ſhall be 
T. C. 35. diſcharged without any other Trial ; but if they find that the Party only 
| EE feigns 


* 


IDEOTS any LUNATICKS. 
feigns himſelf mad, and he refuſes to anſwer or plead, he ſhall be dealt 


with as one who ſtands mute f. + Sed gu, If 
52 | the Jury 
who try the Indictment, may not enquire of the Fatt of Lunacy, on the Priſoner's Defence, and ac- 


quit him, if actually mad, without the Form and Trouble of an Inqueſt of Office? See the next 


Cale. 


Alſo in caſe a Man in a Phrenzy happen by ſome Overſight, or by Hale's Hiſt. 
means of the Gaoler, to plead to his Indi&ment, and is put upon his Trial, F. C. 35» 36. 
and it appears to the Court upon his Trial that he is mad, the Judge in 
Diſcretion may diſcharge the Jury of him, and remit him to Gaol to be 
tried after the Recovery of his Underſtanding, eſpecially in caſe any Doubt 
appear upon the Evidence touching the Guilt of the Fact, and this in Fa- 
worem Vitæ; and if there be no Colour of Evidence to prove him guilty, 
or if there be a pregnant Evidence to prove his Inſanity at the I ime of the 
Fact committed, then upon the ſame Favour of Life and Liberty, it is fit 
it ſhould be proceeded in the Trial, in order to his Acquittal and Enlarge- 
ment. 

So if a Perſon during his Inſanity commit a capital Offence, and recover Hale's Hiſt. 
his Underſtanding, and being indicted and arraigned for the fame, pleads P. C. 36. 
Not guilty, he ought to be acquitted ; for, by reaſon of his Incapacity, 
he cannot act felleo anims, 


(C) TUho hath an Intereſt in, and Jurisdiftion 
over them: And herein of appointing them pꝛo⸗ 
per Curators and Committees, and the Power 
and Duty of ſuch Committces. 


I T ſeems to be agreed at this Day, that the King as Parens Patriæ hath Stanf. Pre- 
the Protection of all his Subjects, and that in a more peculiar Manner rog. c. 9.f. 33- 


he is to take care of all thoſe who, by reaſon of their Imbecility and Want Ce. 13 Bo 


of Underſtanding, are incapable of taking care of themſelves z this, in Dyer 28. 
ſome Books, is called a Prerogative in the Crown, and in others a Regium * Page 82 
Munus, or Duty which the King owes his Subjects in return to their Sub- 

jection and Allegiance to him. 

My Lord Coke in his 2 Inft. is of Opinion, that by the Common Law a faſt. 14. 
the King had no Prerogative in the Cuſtody of an Ideot's Lands, but that 4 Co. 126. 
the ſame belonged to the Lords of whom the Lands were holden, and that E- ; 
the ſame was given to the King by ſome Act of Parliament after the making 
of Magna Charta, and before the Statute % Prerogativa Regis, 17 E. 2. 
cap. 9. but in 4 Co. Bewerlye's Cafe he fays, that this Prerogative was by 
the Common Law, and that the Statute de Prarogativa Regis is only de- 

Clarative thereof. 5 | 

But however that may be, now, by the Statute de Prærogativa Regis, ot 
17 E. 2 cap. q. it is enacted, That the King ſhall have the Cuſtody of 
„the (a) Lands of natural Fools, taking the Profits of them, without (a) And alto | 
* Waite or Deſtruction, and ſhall find them their Neceffaries of whoſe —— 4 
Fee ſoever the Lands be holden ; and after the Death of ſuch Ideots, — 
* he ſhall render it to the right Heirs, fo that ſuch Ideots ſhall not alien, , Co. 142. 
„nor their Heirs ſhall be diſinhetited.“ | 

And cap. 10. of the faid Statute, * Alfo the King ſhall provide when 
any {that before Time hath had his Wit and Memory) happen to fail of 


« his | 


IDEOTS and LUNATICKS. 


„ his Wit, and there are many per Lucida Intervalla, that their Lands and 
« Tenements ſhall be ſafely kept without Wafte and Deſtruction, and that 
„ they and their Houſhold ſhall live and be maintained competently with 
ce the Profits of the ſame, and the Reſidue, beſides their Suſtentation, ſhall 
ebe kept to their Uſe, to be delivered unto them when they come to right 
« Mind ; fo that ſuch Lands and Tenements ſhall in no wiſe be aliened, 
and the King ſhall take nothing to his own Uſe; and if the Party die in 
See isfra“ ſuch Eſtate, then the Reſidue “ ſhall be diſtributed for his Soul, by the 
83. Advice of the Ordinary.“ | 
This Diſtinction, eſtabliſhed by this Statute, between the King's Intereſt 
in the Lands of an Ideot and Lunatick, is laid down and admitted in all 
(5)Bro.Ideotthe (5) Books which ſpeak of this Matter; and on this Foundation it hath 
4. 8. been (c) reſolved, that the King may grant the Cuſtody of an (4) Ideot 
Der 8. J and his Lands to a Perſon, his Heirs and Executors, and that he had the 
8 pn fame Intereſt in ſuch a one as he had in his Ward by the Common Law. 
And. 23. ; 
4 Co. 5 Co. Lit. 249. (e) 3 Mod. 43-4. Skin. g, 177. pl. 7. 2 Show. 171. pl. 164. Vern, 
9. Prodgers and Lady Frazier, And lee the Authorities to the third Paragragh of this Title in p. 79. 


d) But the King cannat grant the Cuſtody of the Body and Lands of a Lunatick to one, to take the 
Profits to his own Uſe, Moor 4. pl. 12. adjudged, 


4 Eo. 127. But though a Lunatick is by Commiſſion to be under the Care of the 
2 Chan. Ca. Pyblick, and ſuch Committee is to be appointed for him by the Lord Chan- 
ec cellor, whoſe Acts are ſubject to the Controul and Correction of the 
Court of Chancery ; yet ſuch a one, whether ſo appointed, or whether he 
of his own Head take upon him the Care and Management of the Eftate of 
a Lunatick, is but in Nature of a Bailiff or Truſtee for him, and account- 
| +TheKing's able to him, his Executors or Adminiſtrators f. 


Grant of a 

Lunatick's Eſtate, without Account, is void ; but the King, or Lord Chancellor, by Authority of the 
Sign Manual, may allow ſuch a yearly Maintenance to the Committee, as amounts to the yearly Va- 
ue of the Lunatick's Eſtate. 3 F. Will. 104. 


Vern. 262. And as the Committees of a Lunatick have no Intereſt, but an Eſtate 
Fefter ver. during Pleaſure, it hath been ruled, that tkey cannot make Leaſes, nor an 
Aen. ways incumber the Lunatick's Eſtate, without a ſpecial Order — 
-ourt of Chancery, where the Profits are not ſufficient to maintain the 


1 The Com- Lunatick f. 
mittee of a 


Lunatick cangot make a Leaſe of the Lunatick's Lands at Law. 2 Wilſ. 130 


Vern. 262,3. Alſo where a Lunatick, before he became ſuch, made a Mortgage of 
good Part of his Estate for 5o/. and the Committee trans/erred this Mort- 
gage, and took up 3 or goo/. more upon it; and it was beld by my Lord 
Keeper, that the Mortgage ſhould ſtand but a Security for the 5ol. only. 

* Page 83 * Andas to Improvements and Buildings on the Lunatick's Eſtate, it has 

Vern. 263. been held, that upon his Death the Heir mult be let into the Eſtate without 
making any Allowance for ſuch Iinprovements. 

2Vern. i92, The Committees of a Lunatick having inveſted Part of the Lunatick's 

andi ver. Perſonal Eftate in a Purchaſe of Lands, made in the Lunatick's Name to 

Aw). him and his Heirs, the Queſtion was, whether the Committee had not ex- 
ceeded their Power by changing the Perſonal Eſtate into a real Eſtate, and 
thereby defeating the next of Kin, in Favour of the Heirs at Law ; and 
after great Debate, and upon reading the Statute made touching the grant- 
ing the Cultocy of the Lunatick, whereby it is provided, that the Surplus 
ſhall be fafely kept and delivered to hun, if he recover; if not, upon his 
Death to be employed for the Benefit of his Soul, Fc. the Court decreed 
an Account of the Perſonal Eftate, and the Lands purchaſed to be ſold, 

and 


IDEOTS and LUNATICKS. 
and the Money to go and be divided, as Perſonal Eſtate, amongſt the next 
8 Care and Management of all Affairs relating to Ideots and Preced. 
Lunaticks is ſo peculiarly under the Power and Direction of the Court af rr 203. 
Chancery, that all Abuſes in relation to them, as taking them out of the Abr. Eg. 278. 
Cuſtody of their Committees, Marrying them, Cc. are puniſhable as Con- 
tempts to that Court. | : 

But it ſeemeth, that the 17 E. 2. fat. 1. cap. g. (ante 82.) which giveth 400. 126. b. 
the Wardſhip of Ideots Lands to the King, he finding them convenient Co.Cepybold. 
Maintenance out of the Profits thereof, extends not to Copyhold Lands, for *5*: 
the Prejudice that would thereby enſue to the Lord; but yet all Alienati- 
ons made by an Ideot of his Copyhold Lands after Office found, thall be 
avoided by the King. 

And yet it hath been held, that though the King cannot have the Cuſtody Noy 29. 
of an Ideot or Lunatick Copyholder, by reaſon of the Prejudice that might Hob. 215. 
accrue to the Lord thereby, that yet the Lord of a Manor de communt jure per Hobart. 
hath not the Cuſtody of a Lunatick's Lands, but that there muſt be a 
Cuſtom to warrant it. | | 

But it hath been reſolyed, that the Lord ſhould have the Cuſtody of one cro. Jac. 
that is Mutus & ſurdus, without alledging any Cuſtom for. it; and the1os. 
Reaſon given why the Lord ſhould have the Cuſtody is, becauſe” other- _ and 
wiſe he would be prejudiced in his Rents and Services, which Reaſon e- 
tends as well where there is no Cuſtom, as where there is; and if the 
Cuſtody of one that is Mutus & ſurdus of common Right belongs to the 
Lord, by the ſame Reaſon of one that is a Lunatick, - _ : 

And though the King, as hath been ſaid, has the ſole Direction and Ma-2 Rol. Abr. 
nagement of Ideots, Ec. yet a private Perſon may confine a Friend who is 546. 
mad, and bind and beat him, (fc. in ſuch a Manner as is proper in ſuch 
Circumſtances. | 

{If the Cuſtody of a Lunatick is granted to Huſband and Wife (ſhe be- 
ing next of Kin) it determines on her Death, Ex parte Lyne MM. 9 Geo, 2. 

Caf. temp. Ld, Talbot 143. 

Alſo by the 12 Ann. cap. 23. reciting, that whereas there are ſometimes 
in Pariſhes, Towns, and Places, Perſons of little or no Eſtates, who, by 
Lunacy or otherwiſe, are furiouſſy mad, and dangerous to be permitted to 
50 abroad, and, by the Laws in being, the Juſtices of Peace and Officers 

ave not Authority to reſtrain and confine them, it is enacted, That it 
* ſhall and may be lawful for any two or more Juſtices of the Peace where 
* ſuch Lunatick, or mad Perſon, ſhall be found, by Warrant under their 
Hands and Seals, directed to the Conſtables, Churchwardens and Over- 

« ſcers of the Poor of ſuch Pariſh, Town or Place, or ſome of them, to 

** cauſe ſuch Perſon to be apprehended and kept ſafely locked up in ſuch 

** ſecure Place within the County where ſuch Pariſh or Town ſhall lie, as 

** ſuch Juſtices ſhall, under their Hands and Seals, direct and appoint ; and 

* (if ſuch Juſtices find it neceſſary) to be there chained, if the laſt legal 

** (a) Settlement of ſuch Perſon ſhall be in any Pariſh, Town, or Place 

** within ſuch County; and if ſuch Settlement ſhall not be there, then ſuch 

„ Perſon ſhall be ſent to the Place of his or her legal Settlement, ase Page 84 
** Vagrants by this Act are directed to be ſent, (Whipping excepted) and 

<© ſhall be kept ſafely locked up or chained as aforeſaid ; and the Chargegs(s) That an 
of Keeping and Maintaining ſuch Perſon during ſuch Reſtraint, (hichgeccie 881058 
** ſhall be for and during ſuch Time only as ſuch Lunacy or Mac neſs ſhalljjce any 
continue) ſhall be ſatisfied and paid by Order of two or more Juſtices of other poor 
the Peace for the County, Town, or Place where ſuch Sctilement ſhal}Child, and 
be, out of the Eſtate of ſuch Perſon, if ſuch Perſon hath an Eſlate to paychat the 


< and ſatisfy the ſame over and above what ſhall be ſufficient to maintain fatbercugt 


him; but if 
he cannot, the Pariſh or Place where he is ſettled, 2 Salk. 427, pl. 1. 
his 
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« his Wife and Children, if he hath any; and if he hath not ſuch an 
Eſtate, then the Charges of Keeping and Maintaining ſuch Perſon, dur— 
ing ſuch Reſtraint, ſhall be ſatisfied and paid by ſuch Ways and Means 
as the Poor of ſuch Pariſh, Town or Place, are by the Laws in Being, to 
« be provided for.” | 
„Provided that this Act, or any Thing contained therein, ſhall not 
extend, or be conſtrued to extend, to reſtrain or abridge the Preroga- 
« tive of the Queen, or the Power or Authority of the Lord Chancellor, 
« Lord Keeper, or Commiſſioners of the Great Seal for the Time bein 
or of the Chancellor, or Vice-Chancellor of the County Palatine of Lan- 
caſter for the Time being, or of the Chamberlain, or Vice-Chamberlain 
ef the County Palatine of Cheſter for the Time being, touching or con- 
+ See alſo cerning the Premiſſes f“. | 2 
the ſtat. 7 


Geo. 2. c. g. ſ. 20. Power given to two Juſtices to confine a Lunatick, if his Settlement in the 
County, otherwiſe to ſend him to his Settlement. | | 


O) Pow far their Cant of Underftanding ſhall 
| 19 wy to be pꝛejudicial to them in Civil Re- 


Ca. Lit. 2, f. AR Ideot, or Perſon Non compos, may inherit, becauſe the Law, in 
= Compaſſion to their natural Infirmities, preſumes them capable ot 
' Property,” "= 3 
Co. Lit. 2. Alfo an Ideot, or Perſon of Non Sane Memory, may purchaſe, becauſe 
a Vent. 203-it is intended for their Benefit ; and if after Recovery of their Memory. they 
_ thereto, they cannot avoid it ; but if they die during their Lunacy, 
their Heirs may avoid it, for they ſan not be ſubiec to the ContraQts of 
' Perſons who wanted Capacity to contract ſo if, after their Memory reco- 
vered, the Lunatick, or Perſon Non compos, die without Agreement to the 
Purchaſe, their Heirs may avoid it. OLE: 

Co.Lit.31. a. If an Ideot or Lunatick'marry, and die, his Wife ſhall be Endowed ; for 
4 Co. 124, this works no Forfeiture at all, and the King has only the Cuſtody of the 
125. Inheritance in one Caſe, and a Power of providing for him and his Family 
in the other; but in both Caſes the'Freehold and inheritance is in the Ideot 
(a) Yet vide OF Lunatick; and therefore (4) if Lands deſcend to an Ideot or Lunatick 
Plow. 263. b. after Marriage, and the King, on Office found, takes thoſe Lands into his 
Vera, 10. Cuftody, or grants them over to another, as Committee, in the uſual 
Manner; yet this ſeems no Reaſon why the Huſband ſhould not be Tenant 
by the Curteſy, or the Wife endowed, fince their Title does not begin to 
any Purpoſe till the Death of the Huſband or Wife, when the King's Title 

is at an End, | | | 3 
Perk, 363. A Lunatick ſhall be Tenant by the Curteſy, and ſhall have Dower ; fo 
| though a Woman, being a Lunatick, kill her Huſband, or any other, yet 
ſhe thall be endowed, - becauſe this cannot be Felony in her, who was de- 

prived of her Underſtanding by the Ad of Gd. | 
* Page 85 If a Perſon Non compos be diſſeiſed, and a Deſcent caſt, this, it is ſaid, 
Lit. f. 40g. takes away his Entry, but not the Entry of his Heir ; for regularly, the 
Co. Lit. 247- Non compos in this Caſe cannot alledge the Diſability in himſelf, becauſe 
he cannot be ſuppoſed conſcious of it, nor is he allowed ever, at any 
'Time, to alledge it, for when he is once Non compos, there is no certain 
"Time when he can be adjudged to recover that Diſability, unleſs where he 
| | is 


CS N 


e 


r ST II re 4. 


J 

wu 
dd 

* 
. 

oF 

o 
= 


IDEOTS any LUNATICKS, 


is legally committed, and then the Acts during his Lunacy will be ſet aſide 
and diſcharged, and afterwards the Commiſſion ſuperſeded for in no other 
Way can the Non compos be legally reſtored to his Right, and to his Capa- 
acting. 
8 — 1 com bos, being Lord of a Copyhold Manor, may make 4 Co. 23. b. 
Grants of Copyhold Eſtates, for ſuch Eſtates do not take their Perfection Co. Copy- 
from any Power or Intereſt in the Lord, but from the Cuſtom of the folder 799 
Manor, by which they have been demiſed and demiſable Time out of 2 
lind. 4 
M oats and Lunaticks are both by the Civil Law, and likewiſe by the Godolphs 
Common Law, incapable of being Executors or Adminiſtrators ; for theſe Orph. Leg. 
Diabiiities render them not only incapable of executing the Lruſt repoſed 56. 


in them, bur alſo by their Inſanity, and Want of Underſtanding, they are 
en of determining whether they will take upon them the Execution 
the Itu | 


0 or not. | 
Therefore it hath been agreed, that if an Executor become Non compos, Salk. 36. 
that the Spiritual Court may, on account of his natural Diſability, com-pl. 1. 


mit Adminiſtration to another. 

An Ideot, or Perſon Non compos, being robbed, ſhall be (a) bound by, 51 
a Sale of his Goods in a Market-overt. 8 (a) No 7 3. 
. bound by 2 


Fine and Non-claim, vide Tit. Fines and Recoveries, and 2 Inſt. $16 *. Cannot bring an App eat 


of the Death of his Anceſter. 2 Hawk. P. C. 162,——* ide infra 86. F. & 87. 


—_— 


(E) how far the Mant of Underſtanding will ex- 
| | cuſe in Criminal Cafes. 


T is laid down as a general Rule, that Ideots and Lunaticks, being by Hawk. P. C. 
reaſon of their natural Diſabilities incapable of judging between Good a. 
and Evil, are puniſhable by no Criminal Proſecution whatſoever, 

And therefore a Perſon, who (6) loſes his Memory by Sickneſs,  Infir- | . 
mity, or Accident, and kills himſelf, is not a Fels de ſe. 7% But'fa 


. Lunatick in 
a lucid Interval kills himſelf, he is a Fela de ſe. Hal. Hiſt. P. C. 412, 


So if a Man gives himſelf a mortal Stroke while he is Non compos, and Hal. Hiſt. 
recovers his Underſtanding, and then dies, he is not Fele de ſe; for though P: C. 412. 
the Death compleat the Homicide, the Act muſt be that which makes the 
Offence. | 

But it is not (c) every Melancholy or Hypochondriacal Diſtemper that Hal. Hig. 
denominates a Man Ven compos, for there ure few-who commit this Of- P. C. 413. 
fence, but are under ſuch Infirmities ;, but it muſt be ſuch an Alienation of (n 3Mod. 
Mind that renders them to be Madmen, or Frantick, or deſtitute of the Cie ho 
Uſe of Reaſon. revai 

the prevail- 

| ing Opinion, 

that s Perſon who kills himſelf muſt be Non comper of Courſe ; on this Suppoſition, that it is impoſſi- 

ble a Man in his Senſes ſhould do a Thing ſo repugnant to Reaon and Nature, ——But-in Hawk. P. 
C. 67. this Notion is explored. —And ſo in Comb, 2, 3. k 


* And as a Perſon Non compos cannot be a Fele de ſe by killing himſelf ;o Page 86 
ſo neither can he be guilty of Homicide in killing another, nor of Petit Hal. 'Hift, 


Treaſon; alſo if one who has committed a Capital Offence become Mon- 1 


—— avide ſupra, 
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compos before Conviction, he ſhall not be arraigned ; and if after Con. 


22 viction, he ſhall not be executed. 


(4) Pitz. Co- It ſeems to have been (a) anciently holden, in reſpect of that high Re- 
ron. 351. gard which the Law has for the Safety of the King's Perſon, that a Mad. 
Regiſt. 399. man might be puniſhed as a Traitor for killing or offering to kill the King; 


TRL Bop but this is now (6) contradicted by better and later Opinions. 


324. N 
(5) 3 Inſt. 46. Co. Lit. 247. H. P. C. 10, 43. Hawk. P. C. 2. and herewith my Lord Hale ſeem; 
to agree, Hal. Hiſt, P. C. 36, 37. For he ſays, that the Reaſon is the ſame between Homicide and 
Treaſon, and that he that cannot act felonice, or Animo felonico, cannot act proditerie, — But as this 
Exception laid down by my Lord C:ke, 4 Co. 124. though contradicted by himſelf, 3 Inft. 46. tends 
ſo much to the Safety of the King's Perſon, he is not willing to queſtion it. 


Hal. Hiſt. The great Difficulty, in theſe Caſes, is to determine where a Perſon ſhall 
F. C. 30. be ſaid to be fo far deprived of his Senſe and Memory, as not to have any 
of his Actions imputed to him; or where, notwithſtanding ſome DefeQs 
of this Kind, he ſtill appears to have ſo much Reaſon and Underſtandin 
as will make kim accountable for his Actions, which my Lord Hale 15 
Jaws en between, and calls by the Names of Total and Partial Inſanity; 
and though it be difficult to define the indiviſible Line that divides perſect 
and partial Inſanity, yet, fays he, it muſt reſt upon Circumſtances, duly to 
be weighed and conſidered both by the Judge and Jury, leſt on the one 
Side there be a Kind of Inhumanity towards the Defe& of Human Nature, 
or on the other Side too great an Indulgence given to great Crimes ; and 
the beſt Meaſure he can think of is this : Such a Perſon, as labouring un- 
der melancholy Diſtempers, hath yet ordinarily as great Underſtandig as 
ordinarily a Child of fourteen Years hath, is ſuch a Perſon as may be 
guilty of Treaſon or Felony. 
vide ſupra, It hath been already obſerved, that he who is guilty of any Crime what- 
Leiter (E) ſoever through his voluntary Drunkenneſs, ſhall be puniſhed for it as much 
80, 81. as if he had been ſober. {I | FE 
Keil. 33. Allo he who incites a Madman to do a Murder, or other Crime, is a 


Haute FC. principal Offender, and as much puniſhable as if he had done it himſelf. 


peo And here we muſt obſerve a Difference the Law makes between 
2 Rol. Abr. Civil Suits, that are terminated in compenſationem damni illati, and Crimi- 

1 134. nal Suits. or Proſecutions, that ate ad Pænam & in Vindictan criminis 
Co. Lit. 23). commiſſi; and therefore it is clearly agreed, that if one who wants Diſ- 


Hawk. P. C. cretion commits a Treſpaſs againſt the Perſon or Poſſeſſion of another, 


3. * he ſhall be compelled in a Civil Action to give Satisfaction for the 
P.C 1 -. 16, Damage. 5 EI 
38. i 


(F) Pow far their Acts are good, void, oz voidable: 
And of the late Pꝛoviſions by Statute⸗Law. 


H OW we muſt firſt diſtinguiſh between Acts done by Ideots and Lu- 
4 Co. 124. naticks in Pais, and in a Court of Record ; that as to thoſe ſolemnly 
- 3 45 acknowledged in a Court of Record, as (c) Fines + and Recoveries, and 
a u che Uſes declared on them, they are good, and cun neither be avoided by 
chaſe at a themſelves nor their Repreſentatives; for it is to be preſumed, that had 
great Un- they been under theſe Diſabilities the Judges would not have admitted 


dervalue by them to make theſe Acknowledgments. 
| Therefare 


Deed, Fine 
and Reco- 
very, obtained from a Lunatick, but previous to his being found ſuch, ſaid to be ſet aſide in Chan- 
cery. 2 Vein. 678, Hide ante 88 1ſt, 8, | | 
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* Therefore if a Perſon Non compos acknowledges a Fine, it ſhall ſtand“ Page 87 
againſt him and his Heirs ; for though the Judges ought not to admit of a 4 Co. 124. 
Fine from a Madman under that Ditability, yet when it is once received * 
ic hall never _be reverſed, becauſe, the Record and Judgment of the 7 orgs = 
Court being the higheſt Evidence that can be, the Law preſumes the co Lit.247. 
Conuzor at that Time capable of contracting; and therefore the Credit of 
it is not to be conteſted, nor the Record avoided by any Averment againſt 
the Truth of it. | | 

80 in caſe of a Fine, levied by an Ideot, it ſhall ſtand againſt him and And; 193. 
his Heirs ; for no Averment of Ideocy can vacate the Fine ; nor will an4 Co. 124. 
Office, finding him an Ideot a nativitate, be fufficient to reverſe the Fine, 
for that were to lefſen the Credit of Judgments in Courts of Record, by 
trying them by other Rules than themſelves. 

As to Ads dane by them in Pais, they are Jiſtinguiſhed into void and 4Co. 124, f. 

oidable, though as to rhemſelves they are regularly unavoidable, becauſe no Beverley's 
Man is allowed to difable himſelf, for the Inſecurit iſe_in Caſe, _ 


— — | — IT . - Why © 

Contracts from counterfeit Madneſs and Folly: beſides, if the Excuſe s, 1 

were real, it would be r 18 nant that the Party ſhould know or remember F. Ni. B. 202. 
eirs and Executors may avoid ſuch Acts in Pais, Cro. Eliz. 


— 
. 


— 


DOLLS — — pre. 398 
eading the Diſability ;, becauſe if they can prove it, it muſt be pre- 398. 
pe = no Foy can == counter{eit 2 — | 
expect no Benefit from it himfel = 5 
The Feoffinent of an Ideot, or Non compos, is not void, but voidable; ;Co:123,&c; 
but it cannot he avoided by himſelf by Entry, Cc. and the Reaſon hereof Show. P. C. 
given in ſome Books is, as before obſerved, becauſe no Man by Law is 182. 
permitted to diſable himſelf ; but the better Reaſon in this Caſe ſeems to Carch. 211% 
be, that anciently thoſe Peoffments were made not only for the Benefit Id. Raym. 
of the Parties, but of the Realm, being annually paid for by the Attend- 313. 3Mod. 
ance of the 'l'enants in Military Service, or in Lillage, and fo were pre- 301. 
ſumed to be equally for the Benefit of the Lord and Tenant, and there- 2, Sa)k 427. 
fore they were not held to be void in themſelves ; and though an Infant, 5). , 6. 
at the Age of Diſcretion, defined by the Law, might avoid them, and — 
chooſe which is molt for his Benefit; yet as to a Perſon of Non ſne pl. 30. 
Memory, there being no Time defined when he recovers his Senſes, he Comb. 468. 
cannot avoid ſuch Acts of his own by any ſubſequent Act of his; 8 8 
the King, who is the univerſal Curator of all Madmen, may by Writ de 1 wy r 
Iiota Inquirendo avoid ſuch Alienation, on Office found; for the Office, 2 Salk. 676. 
being of equal or greater Solemnity than the Feoffment, gives Notice to pl. 2. 618. 
all Men in whom the Freehold is veſted; and after ſuch Office, if the 
Commiſſion of Lunacy be diſcharged, the Lunatick is reſtored to his Lands, 
becauſe the King is the proper Perſon to judge whether ſuch Aliena tions 
are for the Benefit of the Lunatick, or at what Time he is to be looked 
upon to be reſtored to his Senſes ; alſo the Heir may avoid ſuch Alienations 
by Entry or Writ of Dum fuit non compos, for the Reaſons before given; 
but the Fine or Recovery of a Lunatick cannot be avoided, becauſe they 
are Acts of Record, and the Judges are ſuppoſed to take care that no ſuch 
Alienations be allowed, and it they be, there is no Way of reQifying the 
Error by a Matter of equal Notoriety. X 
But though the King, or Heir, may avoid the Feoffment of a Nen com- Ley 25, 20. 
pos, yet if ſuch a one be, by Inquiſition, found an Ideot à nativitate, or a &. Co. 150. 
Lunatick from ſuch a Time, though the Inquiſition hath Relation to the ha my 
Nativity, or Time of his becoming a Lunatick, ſo as to avoid meſne ys 
Acts, yet it ſhall not have Relation to theſe Times to intitle the King to 
the meſne Profits, fur theſe the Tenant is intitled to in Conſideration of the 
Services which he is obliged to do to thoſe of whom the Land is holden ; 
(4) alſo the King's Title muſt appear by Matter of Record, which can- () J. 
not be before the Inquiſition found. | Plow. 488 b. 
\or III. L Alfo 


IDEOTS ADY LUNATICKS. 


4 Co. 124. Alfo ſuch Heirs and Repreſentatives, as can take Advantage of the 
voidable Acts of thoſe they reprefent, muſt be Privies in Blood as Heirs 
Page 88 # are, or by Repreſentation as Executors; but Privies in Eſtate, as thoſe in 
Remainder or Reverſion, or by Tenure, as the Lord by Efcheat, cannot 
take Advantage of the Diſability of him who made the Feoffment. 
2 Rol. Abr. But the Releaſe, Surrender, Letter of Attorney to give Livery, War. 
728, ranty, or any other Deed or Writing obligatory, though they regularly at 
4 Co. 124, Law, as hath been faid, bind the Non compos, are mere Nullities with te- 
225 ſpect to others, and differ from a Feoffment, which is a Matter of greater 
Solemnity, being antiently tranſacted Coram paribus curtis, who figned 
their Atteſtation to the ſame, which, it is preſumed, they would not have 
done, had the Indiſcretion been apparent, | 
Carth. 435. Therefore where a Perſon Non compos being Tenant for Life, with Re- 
2 Salk. 427, mainder to his firſt and other Sons, Remainder over, did before the Birth 
pl. 2. 576. of any Son ſurrender to him. in Remainder, with an Intent to deſtroy the 
pl. 2. contingent Remainders, and died, leaving Iſſue a Son; and in this Caſe it 
_ 2 z. was nolden, /, That the Sutreader was void ab initio, and not barely 
3 Mod. 301. voidable; for had it been voidable only, yet if at any Time it had been 
Comb. 468. effectual to merge the Eitate for Life before the Birth of a Son, it could 
3 Lev. 484. not have been revived again by any Act ex poſt. facto. 2dly, That the 
* * Surrender being void ab initzo, the Son, though he did not claim as Heir, 
"55s a4. but by way of Remainder, may take advantage of it: And this Reſo- 
judged in lution ſeems agreeable to the ſtricteſt Rules of Reaſon ard Law; for if the 
B. R. and Surrender had been allowed good or voidable only, it would have been pre- 
1 to all his Sons alter born, who were Strangers, and third Perſons, 
2 ©%and there could no Uſe be made of the Surrender but to do them Miſchief, 
which the Acts of a Madman ought not to be allowed to do, when, by a 
reaſonable Conſtruction, it is in the Power of the Court to he'p them: 
And in this. Caſe a Difference was taken between a Feoffment and Livery 
made propriis manibus of an Ideot, and the bare Execution of a Deed by 
ſealing and Delivery thereof, as in Caſes of Surrerders, Grants, Releaſes, 
Sc. which have their Strength only by executing them, and in which the 
Formality of Livery and Seilin is not ſo much regarded in the Law ; and 
therefore the Feoffment is not merely void, but voidable; but Surrenders, 
(a) There- (40 Grants, Oc. by an Ideot are void, ab initio. 
fore if aMan, f 
of nen ſane Memory, being ſeiſed of a Carve of Land, grant a Rent iſſuing out of the (ame Land in 
Fee, and die, and his Heir enters, and the Grantee diſtrains for the Rent behind, the Heir ſhall have 
an Action of Treſpaſs; but if the Grantee had diſtrained in the Life of the Grantor for the Rent 
behind, the Grantor ſhould not have an Action of Treſpaſs; for he cannot avoid his Deed by diſabling 
imſel t. Perk. ſ. 21. 5 


4 Co. 124.2. If an Ideot or Lunatick enter into a Recognizance, or acknowledge a 

10 Co. 42. b. Statute, neither they themſelves nor their Heirs nor Executors can avoid 

arg of them; for theſe are Securities of a higher Nature than Specialties and Ob- 

rol. 14. ligations, which yet they themſelves cannot avoid, and being Matters of 

Record, and equivalent to Judgments of the ſuperior Courts, neither they 
themſelves, their Heirs nor Executors, can avoid them. 

Co. Lit.166, If Parcene!s of Non ſane Memory make Partition, unleſs it be equal, it 

2. ſhall only bind the Parties themſelves, but not their Iffue : And the Rea- 

for! it binds the Parties themfelves is the fame that all other Contracts 

bind thein, viz. becauſe no Man is admitted to ſtultify himſelf: And the 

| Reaſon their Ifſue may. avoid ſuch. Partition is the ſame likewiſe for 

which they may avoid all other Contracts made by ſuch Anceſtors during 

their Inſanity, vis, becauſe they may be admitted to ſhew the Incapa- 

4 Co. 125. 25 of their Anceſtor, and ſo avoid all Acts done by them during that 


ime 
And 
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And although, as hath been obſerved, according to the ſtrit Rules of 
Law no Perſon is allowed to ſtultify himſelf, yer it ſeems that even at 
Law the Contracts of Ideots and Lunaticks, after Office found, and the 
Party legally committed, are void, and it muſt be at the Peril of him 
who deals with ſuch a one; and that if afterwards the Commiſſion of 
* Lunacy be ſuperſeded or diſcharged, the Non compos ſhall be reſtored to“ Page 89 
his legal Right: But this it ſeems, muſt be at the Suit and Application of 


his Committee. : ; 
Alſo there are frequent Inſtances in Equity, where not only Ideots and But for this 


Lunaticks, who come within the Protection of the Law, but alſo Perſons vide Chan. 

of weak Underftandings have been relieved, when they appeared to have Ca. 113,153. 

been impoſed upon in their Dealings and unreaſonable Purchaſes, and Se- jo 15g 

caries brain I from them ſet aſide in their Fayour. 41.4 678, 

| | vide Tit. 

A Bill was brought by 4 Lunatick and his Committee, to ſet aſide a Agreements, 

Settlement which had been obtained from him by the Defendant before the Abr.Eq.279. 

iſſuing out the Commiſſion of Lunacy, but ſubſequent to the Time wherein i/ervertus 

by the Commiſſion he was found to have been a Lunatick, and the Bill“. 

charged ſeveral Acts of Infanity and Diſtraction previous to the making of 

the Settlement, and the iſſuing out of the Commiſſion; and charged like- 

wiſe, that the Commiſſion of Lunacy was ſtill in Force : To this Bill the 

Defendants demurred, for that it was againſt a known Maxim in Law, that 

any Perſon ſhould be admitted to ſtultity himſelf z becauſe during the Con- 

tinuance of the Lunacy he cannot be ſuppoſed to know what he did. But 

my Lord Chancellor over- ruled the Demurrer, and ſaid, that Rule was to 

be underſtood of Acts done by the Lunatick to the Prejudice of others, that 

he thould not be admitted to excuſe himſelf on Pretence of Lunacy, but 

not as to Acts done by him to the Prejudice of himſelf ; beſides, here, the 

Committee is likewife Plaintiff, and the ſeveral Charges of Lunacy are by 

him in behalf of the Lunatick ; and it has been always held, that the De- 

fendant muſt anſwer in that Caſe; and ſo he was ordered to do here, 

though the Settlement was not unreaſonable in itſelf, being only to limit 

the Eſtate in queſtion to the Defendants the Uncles, in cafe of Failure of 

Iſſue Male of the Lunatick, with Power for the Lunatick to charge the 

ſame with conſiderable Portions for his three Daughters, with a Power of 


Revocation. 

Idiots and Lunaticks, during their Lunacy, are incapable of making 
(a) any Will or Teſtament; as are alſo = childiſh by reaſon Sw inb. 71, 
of extreme old Age ; ſo one aQtually drunk, if he be fo drunk as to have S | 
loſt the Uſe of his Reaſon : But though a Perſon who wants Underſtand- wg 2 
ing cannot make a Will, yet the Rule herein is not to be taken from his/a) The Sta- 
not being able to meaſure an Ell of Cloth, tell twenty, or the Tike ; but tute of 32 H. 
whether he have Senſe enough to diſpoſe of his Eſtate with (3) Under-P pont 10 
ſtanding. | q diſpoſe of 
Lands by 


Will, excepts Infants,” Ideots; Feme Coverts, and Perſons of en ſane Memory. (6) That it is 
ſufficient that they be able to anſwer to familiar and uſual 'Queſtions; Cro. Jac. 497. 6 Co. 23. a. 


But every Perſon making a Will is preſumed to be of ſound Underſtand- Swinb. 72. 
"Ba untIT the contrary be proved ; To that the Onus probandt ties on the godolph.25, 
other Side: If the Teſtator uſed: to have” Fits and” tacidTntervals, and ity To. 14%. 
cannot appear whether the Will be made in the one or the other Time, it : 


ſhall be preſumed to be made in the Tucid Intervals, if there be no Argu- 
ment of Folly in the Will ; nay, though the Teſtator had no ſueid furer- 
vals, yet if it cannot be * that he — was mad at the Tim̃e of makfr 

the Will, it ſhall be preſumed there was an Intermiſſion of Madneſs at the 
Time of makin 7 the Will, if the WII d. e a ſenſible, orderly Will; but the 
leaſt Word of Folly in ſuch a Will will overthrow it: On the other hand, 


* — — thm 
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IDEOTS M LUNATICKS, 


if one be a yery Ideot, and make a good ſenſible Wil Will ſhall 


not ſtand. 


Eodolph.26. Tf a Perſon of ſound Memory makes his Will, and afterwards becomes 
4 Co.126. Non compos, this is no Revocation of the Will ; yet (c a Bill will not Lie 


(c) Vern. 
bogs 
*Page 90 
By flat. 15. 
Geo. 2. c. 30. 4 
Lunaticks 
are prohibit- 
ed from 
marrying till“ 
declared of « 
fane Mind , 
by Lord 
Chancellor, 
Cc. and by 
17 Geo. 2 
e. 8. . 55 
(commonly 
called the 
Vagrant Act) 
dangerous 
Madmen 4 
may be con- 
fined by Ju!- 
tices of the 
Peace, 6 


cc 


«6 


in the Life-time of the Non compos, to eſtabliſh the Teſtimony of the Wit- 
neſs in perpeſuum rei Memoriam to ſuch a Will. 


y the 4 Geo. 2. cap. 10. it is enacted. That it ſhall and may be 
lawful to and for any Perſon or Perſons, being Ideot, Lunatick, or Non 
compos mentis, or for the Committee or Committees of ſuch Perſon or 


* Perſons, in his, her, or their Name or Names, by the Direction of the 
© Lord Chancellor of Great Britain, or the Lord Keeper, or Commiſſion- 


ers of the Great Seal for the [ine being, ſignified by an Order made up- 
on hearing all Parties concerned, on the Petition of the Perſon or Perſons 
for whom ſuch Perſon or Perſons, being Ideot, Lunatick, or Non tompes 
mentis, ſhall be ſeiſed or poſſeſſed in Truſt, or of the Mortgagor or 
Mortgagors, or of the Perſon or Perſons intitied to the Monies ſecured 
by or upon any Lands, Tenements or Hereditaments, whereof any ſuch 
Perſon or Perſons, being Ideot, Lunatick, or Non compos mentis, is or are, 
or ſhall be ſeiſed or poſſeſſed by way of Mortgage, or of the Perſon or 
Perſons intitled to the Redemption thereof, to convey and affure any 
ſuch Lands, "Venements or Hereditaments, in ſuch Manner as the Lord 
Chancellor, Ic. ſhail by ſuch Order ſo to be obtained direct, to any 


* other Perſon or Perſons; and ſuch Conveyance or Aſſurance, ſo to be had 


and made as aforeſaid, ſhall be as good and effectual in Law, to all In- 
tents and Purpoſes whatſoever, as if the ſaid Perſon or Perſons, being 


« Jdeot, Lunatick, or Non compos mentis, was or were, at the Time of 
„ making ſuch Conveyance or Aſſurance, or ſane Mind, Memory and 
„ Underſtanding, and not Ideot, Lunatick, or Non compos mentis, or had 
hy him, her, or theniſelves executed the ſame; any Law, Cc. 

And it is further enacted, That all and every ſuch Perſon and Perſons 
being Ideot, c. and only Truſtee or Truſtees, Mortgagee or Mort- 
*« gagees as aforeſaid, or the Committee or Committees of all and every 
„ ſuch Perſon and Perſons being Ideot, Lunatick, or Non compos mentis, 
and only ſuch Truſtee or Mortgagee as aforeſaid, ſhall and may be im- 
powered and compelled, by ſueh Order fo as aforeſaid to be obtained, to 
make ſuch Conveyance or Conveyances, Aſſurance or Aſſurances as 
«*« aforeſaid, in like manner as Truſtees or Mortgagees of fane Memory are 
«© compellable to convey, ſurrender or aſſign their Truſt-Eſtates or Mort- 
40 gages.” 

[By 14 Geo. 3. cap. 49. Mad-houſes are regulated. None may keep 
more than one Lunatick (exce committed by the Chancellor,) on pain 
of 500 J. without annual Licence from Commiſſioners, appointed by the 
College of Phyſicians, for Seven Miles round London, ard by the Quar- 
ter Seſſions elſewhere. No Perſon to keep two Houfes ; Commithon- 
ers to viſit once a Year, or when required by the Chancellor, or either 
Chief Juſtice, or when they think fit, and examine Perſons confined, and 
where, and by whom. The Keeper receiving a Patient without an Or- 
der from a Phyſician, Surgeon, or Apothecary, or not ſending Notice to 
the Secretary of the Commiſſioners, in three Days near London, or four- 
teen Days, elſewhere, forfeits 100 /——This Act does not give any 
new Juſtification, but all muſt be juſtified at common Law.] 


(o) pow 


IDEOTS and LUNATICKS, 


(G) How thep are to ſue and defend, 


| HEN ar Ide»t doth fue or defend he ſhall not appear by Guardian, n 


Ta) prochein Amy or Attorney, but he muit be ever in proper Perſon, bf. N R 2” 
(4) The Sta- 


tute Welt. 2. c. 15. extends not to an Ideot. 2 Inſt, 390. 


But otherwiſe of him who becomes Non compos mentis; for he ſhall ap- 4 Co. 124. b. 
pear by Guardian if within Age, or by Attorney if of full Age. 9 
F ö 2 Sand. 


If a II ommitted_in the Lands of a Lunatick who is legally 5, 
b) the Committee cannot bring an AQton of Treſpaſs; but //) Whes, 


— 0 | J 
this muſt be brought in the Nan e of the Lunatick. e eee f 
tee of a Lu- 


natick brought a Bill to be relieved againſt a Debt aſſigned by the Lunatick without Conſideration, 
and it was held not neceſſary that the Lunatick ſhould be made a Party. 1 Chan, Ca. 11 3.—But 


that it is otherwiſe of an [deot, 1 Chan Ca. 153. 


If a Lunatick be ſued, he muſt have a Committee aſſigned to him to Vern. 106. 
defend the Suit. 85 Es 


— Ls 


INDICTMENTS. non 


by the Oaths of twelve Men, of the fame County wherein tne 20g. 
Offence was committed, returned to inquire of all Offences in 
general in the County, determinable by the Court in which they are re- 
turned, and finding a Bill brought before them to be true: But when ſuch | 
Accuſation is found by a Grand Jury, without any Bill brought before 
them, and afterwards reduced to a formed Inditment, it is called (a) a 
Preſentment : And when it is found by Jurors returned to inquire of that 
particular Offence only which is indiQtea, it is properly called an Inqui- (4) A Pre- 
ſition. 2 more bt 
prehenſive 


Term than Indictment ; for regularly an Indiftment is an Accuſation given in againſt a Perſon by the 
Grand Inqueſt for ſ me Miidemeanor, whereunto he is put to anſwer; but Preientments not only 


include ſuch Indictments, but allo lome other Informations, whereunto the Party is not put to an- 
ſwer; as Preſentments of Fel» dz /e, of Fugam fecit, of De:dands, of Deaths per Infortunium, Cc. 
2 Hal. Hiſt. P. C 157-3. That regularly aſl Preſentments and Inditments are traverſable, and 


conciude not the Party, or thoſe claiming under him. 2 Hal. Hiſt, P. C. 183-4. 


\ N Indictment is defined an Accuſation at the Suit of the King, 2 H. p. c. 


For the better underſtanding the Law herein, the ſame hath been 
reduced to the following Heads. 


(4A) Df the Nature of an Jndittment, and how far 
it is conlidered as a P2oſecution at the Suit of 


the King, 92. 
* (B) Where 


INDICTME N T. 


(B) There it is 22 oz the Party map be 
tried foz a Capital Offence without it. 93. 
(C) By whom it is to be found; and therein who 
may and ought to be Jndittozs. 9 5 | 
D) TUhether the Jndittozs oz Grand Jury may 
find Part of a Bill bzought before them true, 
and Part falle. 95. =o 
(E) Chat Matters are indittable, 96. 
4 (F) Cithin what Place the Offence inquired of 
mult ariſe. 97. 
(G) CUhat ought to be the Fozm of the Body of 
an Jndittment at Common Law. 100. 


And herein, 


1, How the Body of an Indictment at Common Law 
ought to ſet forth the Subſtance and Manner of the 
Fact. 100. 

2. How, the Perſons mentioned or referred to in it. 104, 

3. How, the Thing wherein the Offence was committed, 
105. 

4. — the Circumſtances of Time and Place. 106. 

5. Where the Offence indictable may be laid jointly, 
and where ſeverally, and where both jointly and ſe- 
verally, and where the Offences of ſeveral Perſons 
may be laid in one Indictment. 108. 

6. Whether the Words Vi & Armis be in any Caſe ne- 
ceſſary. 108. 
7. Whether it be neceſſary to lay the Words contra Pa- 
cem. 109. 
4 8, Whether it be neceſſary to lay it contra Coronam & 
| Dignitatem Regis. 110. | 

9. Whether it be neceſſary to lay it in Contemptum Re- 

n 

| 10. Whether neceſſary to lay it i/licite. 110. 

| | 11. Whether a Detect in any of theſe Particulars be 
| | amendable. 110. 

12. Additional Obſervations, as to Pleading, Arraign- 


| ment, Trial, and Judgment, c. from modern 
| Caſes. 111. 


(H) What ought to be the Fozm of an Jndittment 
upon a Statute. 141. 
And herein, 


1. Whether it be neceſſary that ſuch Indictment recite 
the Statute whereon it is grounded, 111. 


2. What 
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2. What Miſrecitals of ſuch Statutes are fatal. 111. 
How far it is neceſſary to bring the Offence indicted 
within the very Words of the Statute, 113. 

4. Whether an Indictment grounded on a Statute 
that will not maintain it, may be good as an In- 
ditment at Common Law. 114. | 

How far it is neceſſary to conclude Contra Formam 


Statuti. 114. 


(1) Chat ought to be the Fozm of a Caption 


of an Inditctment. 115 
(K) Where an Jndittment may be quached. 116. 


— 


(A) Of the Nature of an Jndittment, and how 
far it is conſidered as a Pꝛoſecution at the Suit 


of the King. 


N Indictment is a brief Narrative of an Offence committed by any 2 Hal. Hif, 

Perſon, which the Public Good requires ſhould be puniſhed ; #64 F. C. 169. 
therefore it is faid to be a Proſecution at the Suit of the King merely, - 28 

Hence alſo, from its being the King's Suit, it is every Day admitted à Hauk. 
that the Party, who proſecutes it, is a good Witneſs to prove it. P. C. 210. 
And from its being the King's Suit it is agreed, that no Damages can Rol. Abr. 
be given the Party grieved upon an Indictment, or any other criminal; Ro. Ab 

Proſecution; notwithſtanding the roy, by his Commiſſion ereQing a new 82. AREA 


Court, exprefly direct that the Party ſhall recover his Damages by ſuch a Cro. Car. 

Proſecution. $31, 559, 
2 Hawk. 
P. C. 210. 


Alſo where by Statute Damages are given to the Party grieved by the b 58 
Offence intended to be redreſſed, it ſeems that they cannot be recovered on Er a 
an Inditment grounded on ſuch Statute, unleſs ſuch Method of recovering 448. 
thein be expreſly given by the Statute ; but that they ought to be ſued for Rol. Abr. 
in an Action on the Statute, in the Name of the Party grieved, 2 

Bur if the Statute prohibit any AR to be done, and by a Subſtantive p. _ 
Clauſe gives a Recovery by Action of Debt, Bill, Plaint or Information, 2 Hal. Hig. 
but mentions not Indictment, the Party may be indicted upon the prohi- P. C. 151. 
bitory Clauſe, and thereupon fired, but not to recover the Penalty, as & vide Cro, 
upon the Statute of 3 Fac. cap. 5. prohibiting Recuſants to baptize their e. $43-4- 
Children by a Popiſh Prieſt ; but then it ſeems the Fine ought not to ex- 


ceed the Penalty. | 


* But if the Act be not prohibitory, but only that if any Perſon ſhall do Page gz 
ſuch x Thing he ſhall forfeit 5 J. to be recovered by Action of Debt, Bill, , Ha. Hiſt 
Plaint or Information, he cannot be indicted for it; but the Proceeding P. C. 194. 
muſt be by Action, Bill, Plaint or Information. 

And although Damages cannot be recovered on an Indictment, yet the, , 

Court of King's Bench, having the King's Privy Seal for that Purpoſe, 24 * 
may give to the Proſecutor the third Part of the Fine aſſeſſed on a criminal p. C. ale. 


Proſecution for any Offence whatſoever. 
Alſo 


IN DIe TM EIN T. 


2 Hawk. Alſo it is every Day's Practice of that Court to induce Defendants to 
P. C. 210. make Satis faction to Proſecutors for the Coſts of the Proſecution, and alſo 
for the Damages ſuſtained by the Injury, whereof the Defendants are con- 
victed, by intimating an Inclination on that Account to mitigate the Fine 

due to the King. £ 
[If a Man is indicted for Inſulting a Juſtice of Peace in the Execution 
of his Othce, the Defendant's Recognizance ſhall not be diſcharged, 

though the Juſtice dies, but he muſt plead. 1 Wilſ. 222.] 


—_—_— 


h 11 


(B) Qhere it is neceſſary, oz the Party may 
be tried foz a capital Offence without it. 


2 Hal. Hiſt, 


N all criminal Cauſes the moſt regular and ſafe Way, and moſt conſa- 
.. 


nant to the Common Law, and the Statutes of Magna Charta, cap. 29, 
5 E. 3. cap. 9. 25 E. 3. cap. 4. 28 E. 3 cap. 3. and 42 E. 3. cap. 3. is by 
Preſentment or Indictment of twelve ſworn Men; yet at Common Law 
there were ſeveral Means of putting the Party to anſwer for a criminal Of. 
fence without any Inditment, ſome whereof are ſtill in Force, and othen 
either grown obſolete, or wholly taken away by Statute. 

1. If a Thief or Robber had, on freſh Purſuit, been taken within the 
Manor, and the Goods found upon him brought into the Court with him, 
he might have been tried immediately, without any IndiQtinent-: And this 
is ſaid to have been the proper Method of proceeding in ſuch Manors which 
(% This had the Franchiſe of Infangthefe, but is (a) obſolete at this Day. 

roceedin | | | Fx hn tb 
— the ARM is waolly taken away by the Statutes 25 E. 3. c. 4. 28E.3.c.5: 4tE.:. 
c. 3- 2 Hal. Hiſt. c. 20. | | DP | x 


2 Hawk. 
P. C. 211. 


3 


+ Hal. Hiſt 2. Another Kind of procceding in Caſes copia without IndiQment is, 
P. C. c. 20, Where an Appeal is brought at the Suit of the Party, and the Plaintitf is 
(b) That (6) nonſuit upon that Appeal, yet the Offender ſhall be artaigned at the 
= ſuchNoaluit, King's Suit upon ſuch Appeal; and fo it is in caſe the Appellant die or re- 
= 3 be leaſe; and in ſuch Caſe, although the Party be indicted as well as appealed 
1 Appellant Yet, upon the Nonſuit of the Plaimtiff, the Proceeding for the King {hall 
| has declared, not be upon the Indictment, but upon the Appeal. | 

. | and that 


ſuch Appeal muſt have been well commenced : But for this vide 2 Hawk. P. C. 212, 213. 


0 
| 2 Hel. Hiſt, 3. If a Perſon indicted of Tieaſon or Felony confeſſes the Fact, and 
J * — or accuſes others of being guilty of the ſame Offence with him, by which 
Lakes he becomes and is admitted an Approver, the Parties accuſed may, on his 
| | hereof, wide Appeal, be tried without cther Indictment or Preſentiment. 
_ 2Hawk P C. 
4 294. 2 Hal. Hit, P. C. 225, &c. 
_ | ö 


2 Hal. Hiſt. 


* ts There were before the Statute of 1 F. 4. cap. 14. Appeals by parti- 


7 lar Perſons, eſpecially of Treaſon, in Parliament, which ate ſaid to have 
= been very frequent in antient '| ies, and eſpecially in the Reign ot Rich. 2. 
4 . 
* Page 94 but ate now wholly taken away by the ſaid Statute and therefore (c) where 
; /e\StareTr;, 17 the Reign of Char, 2. the Earl of Briſto/ preferred Articles of High 
| el co. Treaſon, and other Miſdemeanots, againſt the Earl of Clarendon, it was te- 
— And note, ; 
That though in al] capital Offences a Peer is to be tried by his Peers, yet it muſt regularly be upon 
an Indiment found againſt hem by a Grand Jury of Commoners. 2 Hawk. P. C. 424. TR, 
olyec 
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ſolved by all the Judges, that ſuch Articles were within the ſaid Statute 
: =. Impeachments by the Houſe of Commons of High Treaſon, or 2 Hal. Hiſt. 
other Miſdemeanors, in the Lords Houſe, have been frequently in Practice, P. C. c. ac. 
notwithſtanding the Statute of 1 H. 4, and are neither within the Words 
nor Intent of that Statute; for it is a Preſentment by the moſt ſolemn 
Grand Inqueſt of the whole a7”, ca | 

«. If in a Civil Action in the King's Bench de Muliere abdufa cum Bonis ꝛ Hawk. P C. 
viri, upon Not guilty pleaded, the Defendant be convicted and found *''- * 
Guilty of having carried away the Woman and Goods with Force and felo- 8288 
niouſſy, he may be put to anſwer the Felony without farther Accuſation; there cited. 
for ſuch a Charge, by the Oaths of twelve Men on their Inquiry into the 2 Hal. Hitt, 
Merits of a Cauſe, in a Court which has Juriſdiction over the Crime, is c. 20. 
equivalent to an Indictment; and the King being always, in Judgment of 
Law, preſent in Court, may take advantage of any Matter therein pro- 


perly diſcloſed for his Benefit. 


So if upon a Special Verdict, in a common Action of Treſpaſs brought 2 Hawk. 
in the King's Bench, it be found that the Defendant took them felo- E _ 112. 


nioufly, this may ſerve for an Indictment. c. 40. 


So if in an Action of Slander, for calling a Man Thief, the Defendant 2 Hal. Hiſt. 
juſtifies that he ſtole Goods, and Iſſue thereupon taken, and it be found for P. C. c. 20. 
the Defendant ; if this be in the King's Bench, and for Felony in the ſame 
County where the Court fits, or if it be before Juſtices of Aſſiſe, who have 
alſo a Commiſſion of Goal- Delivery, he ſhall be forthwith arraigned upon 
this Verdict as on an Indictment; and the Reaſon is, becauſe here is 
a Verdict of twelve Men in theſe Caſes, and ſo the Verdict, though in a 
Civil Action, ſerves the King's Suit as an Indictment, and is not contrary 
to the Acts of 25 E. 3. cap. 4. 28 E. 3. cap. 3. and 42 E. 3. cap 3. which 
enaQ, that no Man ſhall be put to anſwer, Sc. but by Inditment or 
Preſentment. 

But ſuch a Finding, in a Court which hath not Criminal Juriſdiction, is 2 Hawk. 
of no Force. P, C211. 

Neither jhall a Jury's finding A. guilty on the Trial of an Indiftment, Hank. 
againſt E. amount to an Indictment againſt B. becauſe the finding of one P. C. 213. 
Man guilty on the I rial of another is extrajudicial, except only in the Caſe 
ot a Coroner's Inqueſt of Death, taken on View ; for the finding a Stranger 
guilty, upon the Acquittal of a Defendant, on the Trial of ſuch an Inqueſt, 
is not wholly extrajudicial, becauſe the Jury acquitting the Man on ſuch an 
Inqueſt, muft inquire what other Perſon did the Fact. 

Allo it on a Declaration in the King's Bench againſt 4. for having been, Hawk. 
guilty of a Miſdemeanor fimul cum B. the Jury find B. guilty ; it is ſaid, P. C. 212. 
that ſuch a Finding is equivalent to an Indictment, becauſe it is not wholly 
extrajudicial, 

6. It the Sheriff return a Reſcue of a Priſoner taken for Felony, or 2 Hal. Hiſt. 
Breach of Prifon by one arreſted for Felony, this is not ſufficient toP. C. c. 20. 
arraign the Party, nor doth it (a) countervail an Indictment, for it is not 2 Hawk, 
by the Oath of twelve Men, 1 

| (a) But an 
Abuſe offer- 
eq to the Proceſs of a Court, is ſuch a Contempt as is puniſhable by Impriſonment; for though by 
the Statute ot Magna Charta, Ec. no Man is to be impriſoned ine Fudicio Parium, vel per legem 
terre 3 yet it is one Part of the Law of the Land to commit for Contempts, not taken away by auy 
Statute; vide Tit, Attachments. 


And although Informations are practiſed oftentimes in the Crown-Office 2 Hal. Hiſt, 
in Caſes Criminal, and by many Penal Statutes, the Proſecution upon them: C. e. 20. 
is by the Acts themſelves limited to be by Bill, Plaint, Information 27 
Indictment, yet the Method of Proſecution of Capital Offences is mil o 
be by Iadictment, except in the Caſes above-mentioned. 


(C) By 
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*Page 9; (C) By whom it is to be found; and herei 
who may and ought to be Jnditiozs. g 


8 — Ne e is to be found by (a) twelve lawful Liege Free. 
mide Head of men of the (6) County wherein the Crime was committed, returned 
Furics, by the proper Officer, without the Nomination of any other Perſon. 
(a)That if it . 

appears by the Caption of the Indictment, or otherwiſe, that it was found by leſs than twelve Mey 
the Proceedings upon it will be erroneous. 2 Hawk. P. C. 215,——But if there be thirteen, or more 
of the Grand Jury, and twelve agree, it is ſufficient, though the reſt diſſent. 2 Hal. Hiſt. P. C. 161. 
(6) For they are ſworn ad Inquirendum pro Corpore Comitatus, and cannot regularly inquire of 2 
Fact done out of that County for which they are ſworn, unleſs ſpecially enabled by Act of Paris. 
ment. 2 Hal, Hiſt. P. C. 163. 5 ; 


They muſt be Probi & Legales Homines ; therefore it is a good Exception 
_— Hiſt. to one returned on a Grand Jury, that he is an Alien or Villain, attainted 
ce) RR in a Conſpiracy, or decies tantum, or of Perjury, or (c) Outlawedl, or Al- 
it be in a taint of Felony or Premunire. | 
Perional 


Action, 2 Hal. Hiſt, P. C.—But this is left a Q»ere in 2 Hawk. P. C. 216. 


* 


D) Uhether the Jndiftozs, o: Gand Jury. 
may find Part of a Bill. bzought befoze them 
true, and Part falſe. 


2 Rol. Rep. IT ſeems to be generally agreed, that a Grand Jury muſt find either Bl 

2. ut 206, 1 vera, or Ignoramus for the Whole; and that if they take upon them to 

3 208. b .. 5 

Rol. Rep. find it 8 conditionally, or to be true for Part only, and not for 
407.2Hawk. the Reſt, the Whole is void, and the Party cannot be tried upon it, but 

P. C. 210. ought to be indicted a-new. 

. Hence it hath been held, that if a Grand Jury indorſe a Bill of Murder 
. Rol. Rep. Billa vera ſe defendendo, or Billa vera for Manſlaughter, and not for Mur- 
82. Sid. 23. der, the Whole is void ; and the Reaſon hereof given is, that the Grand 
2 Keb. 180. Jury are not to diftinguith betwixt Murder and Manſlaughter, for it is 
Keil..50- only the Circumſtance of Malice that makes the Difference, and that may 

be v5. means the Law without any Fact at all, and ſo it lies not in the 
' he, ning a Jury, but of the Judge ; alſo the Intention of their finding 
ndictments is, that there may be no malicious Proſecution ; and therefore 
if the Matter of the Indictment be not framed of Malice, but is Feriſimilis, 
though it be not vera, yet it anſwers their Oaths to preſent it. 
Vid: Hal. But it ſeems to be now agreed, that the Grand Jury may, without ſub- 


_ — & jecting themſelves to any Puniſhment, find Part of a Bill true, and Part 
— falſe, and that againſt the Direction of the Court. 


a Hal Hit. And it is ſaid by Hale, that if a Bill of Indictment be for Murder, and 


162, the Grand Jury return it Billa vera quoad Manſlaughter, and Ignoramus 


guoad Murder, the uſual Courſe is, in the Preſence of the Grand Jury, to 
ſtrike out Malitioſe, and ex Malitia ſua pre cogitata, and Murdravit, and 
leave in ſo much as makes the Bill to be but bare Manſlaughter. 
2 Hal. Big, But yet the ſafeſt Way is to deliver them a new Bill for Manſlaughter, 
162. and they to indorſe it — Billa vera, for the Words of the Indorſe- 
ment make not the Indictment, but only evidence the Aſſent or Diſſent 
of the Grand Inqueſt ; it is the Bill itſelf is the Indictment, when affirm- 
ed, | 


But 
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* But notwithſtanding this Dilconzencey Power in the Grand Jury, yet, “ Page 96 
by the ſame Author, if A. be killed by B. ſo that it doth conflare de Perſona 2 Hal. HiR. 
vceif £9 accidentis, and a Bill of Murder be preſented to them, regularly, 58. 
they ought to find the Bill for Murder, and not for Manſlaughter, or ſe de- 

>ndendo ; becauſe otherwiſe Offences may be ſmothered without due Trial, 


— when the Party comes upon his Trial, the whole Fact will be examined 


before the Court and the Petty Jury; and in many Caſes it is a great Diſ- 
advantage to the Party accuſed ; for if a Man kill B. in his own Defence, 

or per Infortunium, or poſſibly in executing the Proceſs of Law, upon an 

Aſiault made upon him, or in his own Defence upon the Highway, or in 
Defence of his Houſe againſt thoſe who come to rob him, (in which three 

laſt Caſes it is neither Felony nor Forfeiture, but upon Not guilty plead- 

ed, he ought to be acquitted ;) yet if the Grand Inqueſt find Ignoramus 

upon the Bill, or find the ſpecial Matter, whereby the Priſoner is diſmiſſed 

and diſcharged, he may nevertheleſs be indicted for Murder ſeven Years 

after. 

If the Grand Jury indorſe an Indictment on the Statute of News Billa Yelv. 99. 
vera, but whether Ila verba prolata fuerunt malicioſe, ſeditioſe, vel con- 5 Hawk. 
tra, Ignoramus ; or if they indorſe an Indictment of forcible Entry and for- * 
cible Detainer, Billa vera as to the forcible Entry, and [gnoramus as to the 

forcible Detainer ; or if they indorſe, that if the Freehold were in J. S. or 

the Poſſeſſion were in J. S. then they find Billa vera, the Whole is void, 


(E) TUhat Matters are indiftable. 


OT only Capital Offences, ſuch as Treaſons and Felonies, are in- 

diftable, but likewiſe all other Crimes being of a public Nature, Hawk. 
and Mala in fe, though of an inferior Kind: as Miſprifions and all other P. C. 210. 
Contempts, all Diſturbances of the Peace, all Oppreſſions and all other Placiog a 


(a) Miſdemeanors whatſoever of a public evil Example againſt the Com- — 
mon Law, may be indicted. _— 
public Street 


in Lexdon, to deliver out printed Bills, not indictable. Bur. Rep. $16. (a) Where one was in- 
dicted for hiring a Man to kill the Maſter of the Rolls, and for wearing a Sword with an Intent to 


kill the Maſter of the Rolls, Ec. or to that Effect; and it was moved in Arreſt, that an Attempt on- 


ly, is not puniſhable in our Law, & nox efficit Conatus nift ſeguatur effe&us ; but the Court held clcarly, 
that though in Caſes of Felony the Law be not as it was heretofore, when Yoluntas reputabatur pro 
foo, yet, as to Matters of Mildemeanors, Attempts and Conſpitacies are puniſhable, Sid. 230. 
Lev. 146. Keb, Sog. Bacen's Caſe, and vide infra, 


But no Injuries of C a private Nature, unleſs they ſome way concern 1 
the King, can be puniſhed by way of Iadictment at Common Law. Bro. Irdiete 
ment 16. 


Carth, 277. Preſentment 26. (6) 2 Bur. Rep. 1127, 1128. And therefore where one was in- 
dicted for theſe Words, viz, The Juſtices of Peace have no Power 10 ſet up a Watch-houſe where 
the o'd one ſtood; and the Indi ment was quaſhed, becauſe the Words are not indictable, for it is « 


Queſtion touching a Right. Trin. 27 Car. 2. Captain Care's Cafe, 


Alſo generally where a Statute either prohibits a Matter of public Griev- 2 loſt. 5s, 
ance, or commands a Matter of public Convenience, as the Repairing the es, 
eommon Streets of a Town, c. every ſuch Diſobedience of ſuch Statute 9 
is indictable; but if the Party hath once been fined in an Action on the Sta- Sid. 209. 


tute, ſuch Fine is, it ſeems, a good Bar to the Indictment, becauſe by the 8. P. The 
Fine the End of the Statute is ſatisfied. 7025 hats 


10 Co, 75. 2 Cro. 577. Ld. Raym. 347, 311. 2 Ld. Raym. 991. 10 Mod. 336. 12 Mod. 30, 


104, M7, 223, 446, 502, 634. Fitzgib. 47, 65. 2 Stra. 828. Barnard, K. B. 1 Seſſ. Ca. 19. 
Allo 


fern nr. 

* Page 97 * Alſo if a Statute extend only to (a) private Perſons, or if it exter, 

to all Perſons in general, but chiefly concern Diſputes of a private N;. 

oY ture, 5) as thoſe relating to Diſtreſſes made by Lords on their Tena, 

744 75 is faid, that Offences againſt ſuch Statute will hardly bear an Ingig. 
288. ment, 


Lev. 299. 
Raym- 206. Vent 104, 2 Inſt, 121, 232, 2 Hawk. P. C. 211. 2 Kcb. 687, 697. 


Alſo where a Statute makes a new Offence, which was no way prg. 
Show. 398, Þibited by the Common Law, and appoints a particular Proceeding againſt 
3 Kcb. 34, the Offender, as by Commitment, or Action of Debt, or Infor mation, Ce. 
273. without meutjoning an Indictment, it ſeems to be tettled at this Lay, 
Cro. Jac. that it wil not maintain an Indictment, becauſe the mentioning the other 


+. ret Methods of proceeding only, ſeems impliedly ro exclude that of Indic- 


Palm. 386, ment. 

Sid. 434. | 

6 Mod. 86 2 Rol. Rep. 247, 398. 2 Hawk. P. C. 211. Ld. Raym. 682, 991. 10 Mod, 337. 
12 Mod. 104, 446, 502, 634. Fitzgib. 47, Gs. Stra. 62. 2 Stia. 828, 1256. Barnard. K. B. 1cy, 
2 Seſſ. Caf. 19. 4 Mod. 144. Carth. 263. Bur. Rep. 545. 2 Bur. Rep. 803. 


Trin. 3 Geo, Yet it hath been adjudged, that if ſuch a Statute give a Recovery by 
1. Keæ ver. Action of Debt, Bill, Piaint or Intormation, or otherwile, 1t authorizes a 


_ Proceeding by way of Indictment. 


ent. | 
2 Hawk. Pp. Alſo where a Statute adds a new Penalty to an Offence prohibited alſo 
C. 21, but by the Common Law, it is in the Elcction of the Profecutor to pro- 
for this vide ceed either at Common Law, or on the Statute ; and if he conclude his 
_ 7% 173, Indictment cont. formam $tatuii, and cannot make it good as an Indict- 
15 ment on the Statute, yet if the Indictment be good as an Inditment at 
Common Law, it ſhall ſtand as ſuch, and the Words contra formam Sta- 
tuti ſhall be rejected. 
The true Diſtinction for granting or refuſing an Indictment is this; In alt 
2 Bur. Rep. a or gr 8 = rhe 
1129, 1 130, fuch Impoſitions or Deceits, where common Prudence is lufficient to guard 
a Perſon from ſuffering, the Offerce is not indictable, but the myured 
Party 1s left to his civil Remedy ; but where ſuch Methods are taken to 
cheat and deceive, as a Perfon cannot by ordinary Care or Prudence be 
guarded againſt, there it is an Offence indictable, as falſe Weights add 
Meaſures, or falſe Tokens. 
[An Indictment for Extortion, may be at the Seſſions, Stra. 73. A 
Perſon may be indicted, for an Attempt to pick a Pocket, or commit 
Sodomy. Stra. 193. For ſaying of a juſtice of the Peace, in the Exccu- 
tion of his Office, You are a Rogue and a Liar. Stru. 420. For making 
great Noiſes in the Night, with a Speaking Trumpet. Stra. 704. For 
refuſing to execute the Office of Conitable. Sera. 920. For having Coin- 
ing Tools. Stra. i074. & Stat. 8 & 9 V. 3. cap. 26. & wide Cof temp. 
Hardw 371. For not taking upon him the Office of Overſeer, when ap- 
pointed. Stra 1146, For a Swell, tho' not unwholeſome, if it renders 
the Enjoyment of Life ard Property uncomfortable. 1 Burr. 333. For 
not obeying an Order of Quarter Seſſions to pay two Shillings per Week 
for Maintenance of a Grand child. 2 Burr. 799. Where the Offence 
intended to be guarded againſt by a Statute was puniſhable before, there 
the particular Ren.edy given by Statute is cumulative, and does not take 
away the former ; where the Statute enaQs, that what was not puniſhable 
before, ſhall now be puniſhable in ſuch a particular Manner, there that 
Method muſt be purſued, and not by Inditment, 2 Burr. 799. But 
where the ſummary Remedy can be purſued, it is untea ſonable, oppreſ- 
ſive, and wrong, io take the Remedy by Indictment. Jhd. An Indict- 
ment lies againſt an Overſeer of the Poor, for refuſing to receive a Sowa 
remove 


r 
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removed by Order of two Juſtices, under 13 & 14 Car. 2. cap. 12. Ibid, 
Indictinent lies againſt a Pariſhiorer, for not doing his Highway Labour. 
2 Barr. 8 32. It lies againſt a Conſtable, for diſcharging a Perfon brought 
o the Walch-houſe, by a Watch-man in the Night. 2 Burr, 864, By 
30 Geo. 2. cap. 24- Any Perſon convicted of obtaining Money, by falſe 
Pretences, or ſending a Letter threatening to accuſe of a Crime puniſhable 
with infamous Puniſhment, with a View to obtain Money, may be fined, 
impriſoned, pilloried, whipt, or tranſported. An Indictment does not he 
for caſual Damage in doing a lawful Act. Stra. 190. Nor for a De- 
ceipt of a private Nature, as for not delivering a Quantity of Beer 
agreed and paid for. 1 Wilſ. 301. Nor for ſelling ſbort Meaſure, tho' it 
lies for ſelling by falſe Meaſure. 3 Burr. 1697. Nor for a Treſpaſs of a 
private Nature, tho' laid vi et armis, as for entering a Yard, a Field, Sc. 
if no Riot, or unlawful Aſſembly. 3 Burr. 1698, 17c6, 7, 1731. See 


farther 6 Com. Dig. 354-] 


* 


— 


(F) Mithin what Place the Offence inquired of 
mutt ariſe, 


HE Grand Jury are ſworn ad Inquirendum pro Corpore comitatus, 2 Hal. Hiſt. 
and therefore by the Common Law cannot regularly indict or pre- P. C. 163. 


ſent any Offence which does not ariſe within the County or Precind * 


which they are returned. 


And therefore it is a good Exception to an Indictment, that it doth e 
. . 20. 


appear that the Offence «cole withia ſuch County or Preginct. e 
5 eee 

Alſo it hath been holden, that the finding of a Collateral Matter expreſ- e 

ly alled ged in the Indiciment, in a different County or Precinct, is void. 220 
Alſo it hath been generally holden, that the Want of an expreſs Alle- 2 Hawk. 

gation of the Precin& where the Offence happened, is not ſupplied by put-P. C. 20. 

ting it in the Margent of the Indi&ment, unleſs it go farther, as by adding 

in Comitatu predido, Fc. which ſeems to be ſufficient, where in the Body 

of the Indictment no other County is named before. 

Alſo if a Fact be alledged in B. juxta D. in comitatu E. it is ſaid, that Cro.Jac. 41. 
hereby it ſufficiently appears that B. is in the County of E. cad Caſe. 
So if an Arreſt be alledged in the County of A. and one be indicted for > Hawk. 

reſcuing the Party arreſted, without ſaying in what County, it ſhall be in-F. C. 220. 
tended to have been in the County of A. where the Arreſt was. 

li ſeems alſo, that by the Common Law, if a Fact done in one County 2 Hawk. 

rove a Nuiſance to another, it may he indicted in either. P. C. 221, 

* So if A. by reaſon of Tenure of Lands in the County of B. be bound * Page 98 
to repair a Bridge in the County of C. it the Bridge be in Decay, he may 2 Hal. Hitt. 
be ind;Qted in the County of C that he is bound ratione tenure of Lands FP. C. 164. 
in the County of B to repair the Bridge. 

Alſo by the Con mon Law, if one guilty of a (a) Larceny in one 
County carry the Goods ſtolen into another, he may be indicted hn OE: 
either. N (a) But if A. 

| rob B. in the 
County of C. and carry the Gocds into the County of D. A. cannot be indicted of Robbery in the 


County of D. becauſe the Robbery was in another County; but he may be indited of Larceny, or 
Thef:, in the County of D. becauſe it is Theft wherever he carries the Good: z the like Law in an 


Appeal. 7 C. 2. a, 2 Hal. Hiſt, P. C. 163. 
If 
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If a Man marry two Wives, the firſt in a foreign Country, and the 
3 ſecond in England, he may be indicted and tried for it in England upon 
90 pz the Statute of 1 Fac, 1. cap. i. which makes it Felony, becauſe the ſe. 
But for this Cond Marriage alone was Criminal, and the firſt had nothing unlawful in it, 
vid. Sid. and was merely of a tranſitory Nature; and by (5) Harekins, if the ſecond 
171. Marriage had been in a foreign Country the Party might have been indiQeq 
Kel. 79. here within the Purview of the faid Statute 1 Fac. 1. 
2 Hawk. Alſo if a Woman be taken by Force in one County, and carried into ano- 
P. C. 221. ther, and there married, the Offence may be indicted, fc. in the ſecond 
County on the Statute of 3 H. 7. cap. 2. becauſe the Continuance of the 
Force amounts to a forcible Taking, 
2 Hawk. But if an Offence in ſtealing a Record, Sc. contrary to 8 H. 6. cap. 12. 
P. C. 220. be committed, partly in one County, and partly in another, ſo as not to 
amount to a compteat Offence within the Sratute in either, it is ſaid, 
that the Party cannot be indicted for a Felony in either, but only for a 
Miſpriſion. 
2 Hawk. But notwithſtanding the above Inſtances, it ſeems agreed as a general 
P. C. 220. Rule, that, let the Nature of the Offence indicted be what it will, if it 
appear, upon Not guilty, to have been committed in a different County 
from that in which the Indictment was found, the Party ſhall be ac- 
uitted. — 
2 Hawk. I And therefore at the Common Law, if a Man had died in one County 
P.C. 220, l. Of a Stroke he received in another, it was holden that the Homicide was in- 
dictable in neither, beeauſe the Offence was not compleat in either; but to 
temedy this Inconvenience, it is enacted by 2 & 3 E. 6. cap. 24. That 
where any one ſhall be feloniouſly ſtricken or poiſoned in one County, 
and die thereof in another, an Inditment thereof found by the Jurors 
„ of the County where the Death ſhall happen, whether before the Co- 
roner, on View of the Body, or whether before Juſtices of the Peace, 
dor other Juſtices, Ic. ſhall be as (c) effectual, as if the Stroke, Cc. had 
(e) The =p been in the County where the Party ſhall die, or where the Indictment 
_ 1 ** ſhall be fo found.“ | | 
rice . 
where the 


Death happened; but an Appeal may be brought in either County. 7 Co. 2, Bulwer's Caſe, 2 Hal, 


Hiſt, P. C. 163. 


2 Hal. Hiſt, So if A. had committed a Felony in the County of D. and B. had 
P. C. 163. been Acceſſory before or aſter in the County of C. B. could not have 
been indicted as Acceſſory in either County at Common Law; but by the 
above Statute he is indictable, and ſhall be tried in the County where he fo 
became Acceſſory. 

2 Hal. Hiſt, It appears to have been a great Doubt at Common Law, how Treaſon 
P. C. 163. done ont of the Realm was triable; ſome holding, that it was only 
2 Hawk. triable by Appeal before the Conſtable and Marſhal ; others that it was 
F. C. 2223 3. indictable in any County where the King pleaſed ; and ſome that it was 
indictable where the Offender had Lands: But for a plain Remedy, Or- 
der and Declaration of this Matter, it is enaQted by 35 H. S cap. 2. That 
** all Offences then or after made or declared to be Treaſons, Miſpriſions 
«© of Freaſon, or Concealinents of Treaſons, done out of this Realm of 
Page 9 England, ſhall be inquired of, heard and determined, by the King's 
Bench, by lawful Men of the Shire where the ſame Bench ſhall- fit; 
or elſe before ſuch Commiſſioners, and in ſuch Shire of the Realm, as 
„ ſhall be aſſigned by the King's Commiſſion, and by lawful Men of the 
* ſame Shire, in like manner to all Intents and Purpoſes, as if ſuch Trea- 
* ſons, fc. had been done within the ſame Shire, here they ſhall be ſo 

* inquired of, &c.” . 
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In the Conſtruction hereof it hath been reſolved, 
1. That if after an Indictment has been taken in purſuance to this Hawk. P. C. 


Statute, the Court, or Commiſſioners appointed by the King, remove into 7 1 
a different County, the Trial ſhall be by Jurors returned from the firſt HPC — 
County, (a) being moſt agreeable to the general Courſe of the Common Stanf. P. C. 
Law, which requires that Indictments ſhall be tried by Jurors of the ſame go. 
County in which they were found. Dyer 286. 
2. That the Commiſſioners and County for the Trial are well aſſigned 3 Inſt. 11. 
by the King's Writing his Name to the Commiſſion, or by his Signing thez _ 
rant for it. | C. 223. 
* That an Offence in Ireland, that is Treaſon here as well as there, is . LP.C 
triable here by Virtue of this Statute, unleſs it were committed by a Peer wy 2 
of Ireland ; in which Caſe it is not triable here, becauſe the Party would 


- loſe the Benefit of a Trial by his Peers. 


That this Statute is not repealed by 1 2. Ph. & M. cap. 10. ſet.7., Hauk 
which enaQs, That all Trials for Treaſon ſhall be according to the Com- p. E 
mon Law. 2 Hale Hiſt, 

| P. C. 164. 

By the 28 H. 8. cap. 15. it is enacted, That Treaſons, Felonies and 
« Robberies, &. upon the Sea, c. ſhall be inquired, Ic. in ſuch Places But for this 
„ein the Realm as ſhall be limited by the King's Commiſſion, in like vide Tit. 

« manner as if ſuch Offences had been committed on the Land.” 829 - t 
which enacts, that all Piracies and Felonies upon the Sea, c. may be tried in any . ru or 
upon the Land in his Majeſty's Plantations. [And ſect. 14. of the ſame Statute enacts, That the 


Commiſſianers, &c. ſhall have Power to try Pirates in all the Colonies, &c. in America, and to grant 
Warrants, in order to their being apprehended and tried there, or ſent into England for Trial.] 


« By the 27 H. 8. cap. 6. for the Puniſhment and ſpeedy Trial, as well 
© of the Counterfeiters of any Coin current within this Realm, as of all 
« Felonies and Acceſſories of the fame, and other Offences feloniouſl 
done within any ( Lordſhip Marchers of Wales, the Juſtices of Gaol-(6)This Sta- 
Delivery and of the Peace in the Shire or Shires of England, where tute extends 
* the King's Writ runneth, next adjoining to the Lordſhip Marchers, Or the cid 21G 
other Place in Wales, where ſuch Counterfteiting, fc, ſhall be committed, Counties, as 
* ſhall have Power, at their Seſſions and Goal-Delivery, to inquire by to the Lord- 
« Verdi of twelve Men of the fame Shire, c. in England, there to cauſe ſhip Mar-. 
« all ſuch Counterfeiters, Wc. to be indited, Cc. in like manner BE coker 
jf the ſame Petit Treaſons, Ic. had been done within any of the ſaid. 1;h,ro. . 
* Shires within the ſaid Realm; alſo ſuch Juſtices ſhall try all foreign Caſe. 
** Pleas pleaded by ſuch Offenders ; neither ſhall an Acquittal, Ec. or Fine Stra. 553- 
making in the Lordſhips Marchers, be (e) a Bar for a Perſon indicted 9 Mod. 135. 
in the ſaid Shire within two Years after the Felony.” (c) But an 

. Acquittal at 

the Grand Seſſions is a good Bar of an Indictment for the ſame Crime in England. 2 Hawk. P. C. 221. 


By the 27 Elix. cap. 2. Treaſons by Prieſts or Jeſuits coming into2 Hale Hiſt, 
England, and Felony for receiving them, are inquirable and determinable?- C. 164. 
where the Offender is apprehended, 3 


(G) TUhat 


FENANT0CTMRN:T 


*Page 100* (G) TAhat ought to be the Foꝛm of the Body 
of an Indittment at Common Law : And 
herein, | 
1. How the Body of an Indiment at Common Law ought to ſet 
forth the Subſtance and Manner of the FaR. 


N Indictment, as defined by my Lord Hale, is nothing elſe but a 

lain brief and certain Narrative of an Offence committed by any 

2 Hal. Hiſt. Perſon, and of thoſe neceſſary Circumſtances that concur to aſcertain the 

_ at Fact, and its Nature, in which, in favour of Life, great (a) Strictneſſes 
33 as to have at all Times been required. 


become the 
Diſeaſe and Reproach of the Law. 2 Hal. Hiſt. P. C. 193.——That before the 4 Geo. 2. c. 26. and 


6 Geo. 2. c. 14.—all Parts of it ought to be in Latin, and how far it was vitious for falſe os improper 
Latin, vide 2 Hawk, P. C. 238, 9. 


Cro. Eliz. And therefore it is laid down as a good general Rule, that in Indict- 
147, 201. ments, as well as in Appeals, the ſpecial Manner of the whole Fact ought 
. to be ſet forth with ſuch Certainty, that it may judicially appear to the 
7 Court that the Iodictors have not gone upon inſufficient Premiſſes. 
2Hawk. P. C. Hence it hath been held, that no Periphraſis, or Circumlocution what- 
224. and ſe- ſoever, will ſupply thoſe Words of Art which the Law hath appro- 
— — priated for the Deſcription of the Offence ; as Murdrawit in an Indictment 
3 : Hal. of Murder, () Cepit in an Indictment of Larceny, Mayhemawit in an In- 
- Hiſt. P. C. dictment of Mayhem, (c) Felonice in an Indictment of any Felony what- 
183, 184. ſoever, Burglariter, or Burgulariter, or elſe Burgalariter, in an Indictment 
accord. of Burglary, (4) Proditorie in any Indictment of Treaſon, contra Ligean- 


3 in Li ſue debitum in an Indictment of Treaſon againſt the King's Perſon. 


Indictment 
againſt A. quod felonice abduxit unum equum, without ſaying cepit & abduxit, is not good, for he might 


ha ve the Horſe by Bailment, and then it is no Felony. 2 Hal. Hiſt. P. C. 184. (c) For if A. is in- 
died, that fura'us eſt unum equum, it is but a Treſpaſs, for want of the Word felonee, 2 Hal. Hiſt, 
P. C. 184. 4) In Petit Treaſon it mult be laid felenice & prediterie ; for though he be acquitted 
of the Petit Treaſon, he may be convict of the Manilaughter or Murder. 2 Hal. Hiſt, P. C. 184. 


a Shak. But in an Indictment, or Appeal of Rape, the fame is ſufficiently ſet 
p. C. 224, forth by the Words felonice rapuit, without adding (e) carnaliter cognovit, 
(e But an or ſetting forth the ſpecial Manner of the Terror or Violence, and then 


Indictment . : 
of Rape, concluding that the Defendant fic felonice rapuit. 


ouod felonice i | 
& carnaliter c:gnavit, without the Word rapuit, is not good, though 't conclude contra formam Sta- 


twiti, 2 Hal. Hiſt. P. C. 184. 


2 Hawk. And from this Certainty required in Indictments, it hath been holden, 
P. C. 225. that an Inditment for a felonious Breach of Priſon, without ſhewing the 
Alen 78. Cauſe of the Impriſonment, is not good. | 
Mod: 4.4. So of an Inditment for refuſing to ſerve the Office of Conſtable, 
5 Mod. 96, being Legitimo modo electus, without ſhewing the Manner of the Elec- 
129- tion. | 
Cro. Eliz. So it hath been adjudged, that an Indictment of Burglary is inſufficient, 
483. pl. 12. without ſhewing that it was No#anter, 

2 Rol. Rep, Alſo it is agreed, that an Indictment, charging a Man with a Nuſance, 
345. in reſpect of a Fact which is lawful in itſelf, as the Erecting of an Inn, &c. 
Palm, 368, and only becomes unlawful for particular Circumſtances, is inſufficient, 


274. unleſs it ſet forth ſome Circumſtances that make it unlawful. 
, | | Se 
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* $9 it hath been adjudged, that an Indictment for traiterouſly coining * Page 101 
Alkemit like to the King's Money, without ſhewing what Money, viz whe-2 Hawk, 
ther Gold, Silver or Copper, is inſufficient ; for the latter of theſe, the P. C. 225. 
Offence could not amount to Treaſon. 

So an Indictment of Perjury not ſhewing in what Manner, and in what Cro. Eliz, 
Court the falſe Oath was taken, is inſufficient ; becauſe, for aught appears, 137. 
it might have been extrajudicial. | 

But an Indictment of Extortion, charging F. S. with the taking of 50s. Sid. 91. 
as 2 Bailiff of an Hundred co/ore Offcii, without ſhewing for what he took x Hawk. 
it, is good, at leaſt after Verdict; for perhaps he might claim it generally, nes. 
as being due to him as Bailiff, in which Caſe the taking could not be other- 
wiſe expreſſed. 

An Inditment charging a Man disjunctively is void; as murdrawit, vels __ 1375 
nurdrari cauſavit, or that A. verberavit B. del verberari cauſavit, or that Sy 371 
A. fabricavit talem chartam, wel fabricari cauſavit, Fc. for here are di- pl. 8. : 


ſtinct Offences, and it appears not of which of them the Party is accuſed; . _ 
C. 225. 


Alſo an Indictment accufing a Man in general Terms, without aſcer- 3 258. 


taining the particular Fact laid to his Charge, is infufticient ; for no one S w. 28 
can know what Defence to make to a Charge which is uncertain ; nor can, Hack ” 
he plead it in Bar or Abatement of a ſubſequent Proſecution ; neither can P. C. 226. 
it appear that the Facts given in Evidence againſt a Defendant on ſuch a 4 Mod. 100. 
general Accuſation are the fame of which the IndiQors have accuſed him; 3 * 198. 


nor can it judicially appear to the Court what Puniſhment is proper for an Comb. 193. 


Offence ſo looſely expreſſed. Carth 246. 
; Holt 36 3. pl. 3. 
As where the Indictment charges the Party with having ſpoken divers Hawk P. C 

falſe and ſcandalous Words againſt J. S. being Mayor of A. Oc or with being 226. and ſe- 

a common Defamer, Vexer, and Oppreſſor, Ic. or with being a com- veral Autho- 

mon Diſturber of the Peace, and having ſtirred up divers Quarrels s ers 

among his Neighbours ; or with being a Perſon of evil Behaviour, a com- * 

mon Deceiver, a common Publiſher of the King's Secrets, &c. or with 

being a common Foreſtaller, a common Thief, a common Cham- 

pertor, Oc. 
But Barretry being an Offence of a complicated Nature, conſiſting in Hawk. P. C. 

the Repetition of frequent Acts, all of which it would be too prolix to 226. vd. 

enumerate, Experience has ſettled it to be ſufficient to charge a Man in — — 


general as a common Barretor. 

And for the fame Reaſon an IndiQtment againſt a common Scold is ſuf- 2 Hawk. 

hcient, without ſhewing any Particulars. F. C. 227, 

Neither is it neceſſary for an Indictment of either of theſe two laſt men- 2 Hawk. 
tioned Offences to conclude in Nocumentum omnium Ligeorum, c. for it == 3 
appears from the Nature of the Thing. that it could not but be ſo. * Go 1 

An Ind<tment muſt lay the Chaige againſt the Defendant poſitively, 20. 4 Co. 42. 

and not by way of Recital, as with a *. cum, Cc. and it muſt exprefly 5 Co 150. 

alledge every Thing material in the Deſcription of the Subſtance, Nature p IC 

and Manner of the Crime ; for no Intendment ſhall be admitted ro ſupply. * * 8985 

a Deſect of this Kind. | 

Therefore if an Inditment of Murder want the Words ex Malitia præ- Dyer 99. 

cogita ta, it is no Anfwer that it has the Words felonice murdravit, which pl. 63. 

imply as much. < > 2 Hawk. 

So if any Indiftment of Death want an expreſs Allegation that the Party F. C. 27. 
received the Hurt laid as the Canfe of his Death, and alſo that he died Hawk. P. C. 
thereof, no Implication will help it. To 

Alſo if an Indictment for felonioufly breaking of a Priſon, and com- Keilw. 87. 

manding J. S. there impriſoned, c. to eſcape, do not expreſly alledge that Hawk. P. C. 

7 S. did eſcape, it is no Anſwer that it is fully implied in calling the Of- 227 

lence a-felonious Breaking, 9 

Vol. III. NI 2 Vet 


1 
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4 Co. 41. Vet ſtrained and over-nice Exceptions of this Kind are not to be re— 
2 Hawk. rded ; as that an Inditment of Death, laying the Aſſault to have been 
P C.227- * with Malice prepenſe, doth not expreſly repeat it in the Clauſe immedi. 
*Page 102 ately following, and joined with a Copulative ſhewing the giving of the 
: Wound at the fame Time an Place. | 
CroJac.473- Or that an Indictment ſetting forth that J. S. was lawfully arreſted by 
* Virtue of a Plaint before ſuch a Sheriff, c. doth not expreſſly ſhew that 
7 there was a good Warrant. i a 
9 Co. 67. Or that an Iudictment ſetting forth an Arreſt in ſuch a Pariſh and Ward 
5 Co. 150. in London, by Virtue of a Warrant, to arreſt the Party within the Libesiivs 
2 Hawk. of London, doth not expreſly lay ſuch Pariſhand Ward within the Liberties 
T. C. 427. of London. 
CroJac.610, Or that an Indictment finding that 7. S. exifens of ſuch a Trade, Ec. 
2 Mod. 128. as will brirg him within the Law whereon the Indictment is founded, con- 
2 Rol. Rep. mitted ſuch a Fact, does not expreſiy alledge that he was of ſuch a J rade, 
— 606. Oe. at the Time of the Fact; for it fully appears from the natura] Con- 
ſs 3 229 ſtruction of the Participle exi/tens going before the Verb, to which it is the 
Raym. 378. Nominative Caſe. 
Keb. 852, 
CroJac.610, Vet it is a good Exception to an Inditment of forcible Entry finding 
2 Rol. Rep. that A, diſſeiſed B. of ſuch Land exiſlens liberum Tenementum of B. that 
226. it is not expreſſed at what Time it was his Freehold ; for it ſtands indit- 
b _ e ferent, according to the common Rules of Conſtruction, whether it was his 
a Bonk. ® Freehold at the Time of the Liſſeifin, or at the Time of finding the In- 
P. C. 228. dictment, the Word exi/tens being applied only to the Thing which was 
Ld. Raym. the Subject of the Action, and not being the Nominative Cale of the Verb, 
as in the former Caſe. 
2Hawk. P. C. If one material Part of an Indictment be repugnant to another, or if the 
228-9. Fact as laid be impoſſible or abſurd, the Indictment is void; as where 
ae one is indicted for having forged a 8 in which 4. was bound to 
33 B. which is impoſſible if the Writing were forged; or for having diſſeiſed 
F. S. of Land; wherein it appears, by the Indictment itſelf, that he had 
no Freehold, or for having entered peaceabiy on J. F. and then and there 
forcibly diſſeiſed him; or for having diſſeiſed him of Land then being, and 
for ever ſince continuing to be, his Freehold ; or for having wurdered J. S. 
at B. where by the Indictment it appears that J. S. was only wounded 
at B. and died at C. or for felling Iron with falſe Weights and Meaſures, 
which is not only abſurd, as ſuppoting that Iron could be fold by Meaſure, 
but inconſiſtent, in ſuppoſing that it was ſo ſold, and yet at the ſame Lime 
_ . fold by Weight; or for being abſent from Church fix Months, between 
ſuch and ſuch a Time, which appears to have contained only the Space of 
eleven Diys ; or for feloniouſly cutting down Trees, Sc. Yet where the 
Senſe is clear, a ſmall Impropriety may be diſpenſed with; as where one is 
indicted {or having mowed unam acram Feni, which is ſaid to be ſufficient, 
and yet that which was mowed could not, at the Time of the mowing, in 
Strictneſs be called Hay, but Graſs only 
z Hawk. Alſo a Kepugnancy in an Indid ment in ſetting forth the Offence of the 
P. C. 229. Acceſſory, is as fatal as it is in ſetting forth that of the Principal; as where 
an Indictment of Death having laid the Stroke on one Day, and the Death 
at another, charges the Acceſſory with having abetted the Principal at the 
Time of the Felony only. 
9 Co 67. But where ſeveral are preſent and abet a Fact, and one only actually 
Plow. 97. does it, an Inditment may, in the ſame Manner as an Appeal, lay ft as done 
by the one, and abetted by the reſt. It 
2 Hawk. But if it barely charge a Man with having been preſent, it is void, be- 
P. C. 229. cauſe a Man may be innocently preſent. | 
2 Hawk. 


* An Indictment of J. S. as Acceſſory to four by theſe Words, Sciens ipſes 
. C. 229. 


gquatuor feloniam predia” feciſſe apud B. felonice receptavit, without a d- 
| ing 


INDIE 


ing eos is naught ; for it appears not clearly how many of them he is 
charged to have received. 

* Alſo an Indictment of a Conftable for having voluntarily and feloniouſly *P age 103 
ſuffered a Perſon arreſted by him on Suſpicion of Felony to eſcape, without: H.. P. C. 
ſhewing what the Felony was, and that it was actually committed, is ſad to“ 39. 
be void for the Uncertainty: But an Indictment for knowingly ſuffering 
Perſons convicted of Felony to eſcape, is ſaid to be good, without finding 
exprefly what the Felony was, or that it was committed, if the Record of 
Conviction be ſet forth with convenient Certainty ; for that ſhews what 
the Felony was, and that it was committed. | 

It is holden by ſome, that an Indictment finding that J. S. ſcienter re- 
ceptavit J. D. being a Felon, is not good, without expreſly finding that he x Hawk. 


knew him to be a Felon ; but Wy others, ſuch Indictment is good, becauſe P 00s 
and the Au- 


the plain Conſtruction of the Word Ac ienter carries it through the whole e 
Sentence . | there cited, 
Þ Seiens 


that, &c. a ſufficient Averment. Stra. 904,—Inditment mult be in the Preſent Tenſe, de, and not 
did, preſent. Andr. 162, In an ladictment of a Scold, it muſt be laid ad communem nocumentum, 


Stra. 1246. 


2. How the Inditment muſt ſet forth the Perſons mentioned or 
referred to in it. 


The Name and Addition of the Party indicted ought regularly to be 2 Hal. Hift, 
inſerted, and inſerted truly, in every Indictment ; but it the Party be in- P. C. 175. 
dicted by a wrong Chriſtian Name, Surname or Addition, and he plead to 
that Indictment Not guilty, or anſwer to that Indictment upon his Artaign- 
ment by that Name, he ſhall not be received after to plead a Miſnomer or 
Falfity of his Addition ; for he is concluded and eftopped by his Plea by 
that Name, and of that Eſtoppel the Gaoler and Sheriff that doth Execu- 


tion ſhall have Advantage. 
But it is ſaid, that an Indictment that the King's Highway in ſuch a 2 Rol. Abr. 
Place is in Decay, through the Default of the Inhabitants of ſuch a Town, ** L 
is good without naming any Perſon in certain. : 2 - 
Allo it is ſaid, that no Indictee can take any Advantage of a miſtaken 2 Hau = 
(a) Surname in the Indictment, either by Plea in Abatement, or otherwiſe, P. C. 230, 


notwithſtanding ſuch Surname have no manner of Affinity with his true (5) But fer 


one, and he was never known by it, the ſafeſt 
Way to al- 


low his Plea of Miſnomer, both as to his Surname and as to his Chriſtian Name ; for he that pleads 
Miſnomer of either, mult in the ſame Plea ſet iorth what his true Name is, and then he concludes 
himſelf ; and if the Grand Jury be not diſcharged, the ladictment may be preſently amended by the 
Grand Jury, and returned according to the Name he gives himſelf, 2 Hal. Hiſt. P. C. 176. 


And in this Reſpect an IndiQtment (6) differs from an Appeal, whereof 1 Hat. Eid 
it is certain that a Miſnomer of a Surname may be pleaded in an Abate-p © oy 4 


ment as well as any other Miſnomer whatſoever, 2 Hawk. 
| P. C. 230. 


(%) But that every other Miſnomer of the Defendant, as alſo every deſective Addition, are as fatal in 
an Indictment as an Appeal; for which vide 2 Hawk. P. C. 187, Cc. 


Not only the Miſnomer of the Name of Baptiſm will abate an IndiQ- 2 Hauk. 
ment, but alſo the Naming the Defendant Knight, c. who is a Baronet, P. C. 230. 
and no Knight, £fc. or the Omiſſion of a Name of Dignity ; as where aud leveral 
Garter King at Arms is not named Garter in the Indictment; and fo 9 


any other Name of Dignity, (c) if Proceſs of Outlawry lie upon it. (e) But an 
lndiAment 


againſt a Peer of the Realm is good without an Addition, becauſe no Proceſs of Outlawry lies againſt 


him, Cro. Eliz, 148. Lord Dacre's Caſe. 2 Hal. Hiſt. P. C. 177. 
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2 Hal. Hiſt. By the Common Law the Party indiQted could not take Advantage of a 
P. C. 176. Miſnomer or the Want of Addition, becaule the Fact being fworn againk 
| the Party preſent, and appearing to their View, there could be no Injury by 
the Miſnomer ; alfo as Felons general:y go by no certain Name, and have 
*Page104 * no fixed Habi ation, it was thought herd to find out their real Nawues or 
Profeſſions ; but this was altered by the Statute 1 H. 5, cap. 5. which re- 
quires that in all Indi&tments, Ic. the Party indifted ought to have the 
Addition of his Myſtery, Degree, Place and County. | 
2 Hal. Hiſt. The Additions required by the Statute are, that of his Degree, as 
176. Eut for yg, an, Gentleman, Eſquire ; of his Myſtery, as Huſhandman, Sailor, Spin- 
A fter, Ic. therefore if the Addition be only general, as Servant, Farmer, 
187, 8. Citizen, Ec. or of Crimes and Miſdemeanors only, as Extortioner, Vaga- 
bond, Heretick, c. theſe are no good Acditions, 
2 Hal. Hit. The Addition ought to be to the Subſtantive Name, and not to that 
p. C. 157. which comes after the Alias dictus, becauſe regularly the Addition refers to 
2Hawk. P. C. the laſt Antecedent. * 
*. If ſeveral Perſons be indicted for one Offence, Miſnomer, or Want of 
2 Hal. Hiſt. Addition of one, quaſlieth the Indictment only againſt him, and the Reſt 
P. C. 177. ſhall be put to — ; for they are in Law as Nodal Indictments; and 
_— p. C. ſo in Treſpaſs. 


231. it is 
1 0 that where ſeveral are indicted, and there is an Omiſſion of an Addition as to one, lit makes the 
Indictment vicious as to all; for which is cited. Bull. 183- 


2 Hawk. Not only the Defendant, but regularly all other Perfons alſo mentioned 
P. C. 231. in an IndiQtment, muſt be deſcribed with convenient Certainty ; and there- 
fore it ſeems to be generally agreed at this Day, that an Indictment for ſuf- 
fering divers Bakers to bake, &c. againſt the Aſſiſe, or for diftraining divers 
Perfons without Cauſe, or for taking divers Sums of Money of divers 
Perſons for ſuch a Toll, Ic. without naming any Bakers, Cc. in particular, 
is inſufficient. a 
Plow. 85. b. But an Indictment of Murder cujuſdam ig noti is good; and ſo for ſtealing 
Dyer L tbe Goods cufuſdam ignoti; fo of an Aﬀfralt in quendam ignotum; and if he 
183, be acquitted or convicted, and be afterwards indifted for an Aſſault or 
2 Hawk. Murder of fuch a Man hy Name, he may plead the former Conviction or 
P. C. 232. Acquittal, and aver it to be the fame Perſon. 
Hal. Hiſt, But an Iadictment grod inwvenit quendam hominem mortuum, ac felnice 
181. furatus eft duas Tunicas, without ſaying de Bonis & Catallis cujuſdam ig- 
noti, is not good, 
2 Hal. Hilt. If the Goods of a Chapel be ſtolen, the Indictment ſhall ſay Bona & 
F. C. 181. Catalla Capelle in cuſtodia Prepofitorum ; if it be done in Time of Vaca- 
tion, Bona & Cattalla Capellz tempore Vacationis ; but if the Goods of a 
Pariſh Church be ſtolen, as the Bell, the Books, Sc. it ſhall run Bona 
Paruchianorum de S. in cuſtodia Guardianorum Eccleſiæ, and ſhall not ſup- 
poſe them Bona Eccleſiæ. | 
2 Hal. Hiſt, If the Goods which A. hath as Executor of B. be ſtolen, the Offender 
P. C. 181. may be indicted quod Bona Teſtatoris in cuflodia A. Executoris ej uſdem B. 
of it may be general Bona ipſus A. 
» Hal. Hin, If 4. dying be buried, and B. opens the Grave in the Night- time and 
J. C. 187. ſteals the Winding-ſheet, the Inditment cannot ſuppoſe them the Goods 
of the dead Man, but of the Executors, Adminiftrators or Ordinary, as 
the Caſe falls out, | 
Co. Eliz. An Indictment quod felonice, c. cepit quandam peciam Panni cujuſdam 
8 . 5 —_ ſaying de Bonis & Catallis cujuſdum J. S. was therefore 
a, #21 quaſhed. | 
P, C. < There is no Need of an Addition of the Perſon robbed or murdered, c. 
=p" 2a unleſs there be a Plurality of Perſons of the ſame Name ; neither then is 
It eſſential to the Indictment, though ſometimes it may be convenient, for 
| Diflinton 
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Diſtinction ſake, to add it; for it is fufficient if the Indictment be true, 
viz. that F. S. was killed or robbed, though there are many of the ſame 


Name, 
And it hath been adjudged, that an Indictment of an Aſſault on John, Keilw. 2g, 


Pariſh Prieſt of D in the County of C. is good without mentioning his Sur- Dyer2ss. 
name; for the Certainty of the Perſon ſutnciently appears. 2255 


P. C. 232. 

* But it feems that if ſuch Indictment had only deſcribed him by his 8 8 
Name of Baptiſm without any tarther Addi: ion, it had been too uncertain 32. e — 
yet the contrary ſeems to be heid in (a) Moor : However it ſeems agreed 3, 3. | 
that a Repugraney or Abſurdity in the Deſcription of the Perfon injured («) Moor 
will vitiate an Indictment : as where one is indicted for ſlealing Bona præ- 406. pl. 662, 
did J. S. where no J. S was mentioned before. | 

It is not neceſſary to alledge in an Indictment of Death, that the Party > Hawk, 


killed was in the Peace of God. P. C. 233. 


3. How the Indid ment ought to fer forth the Thing wherein the Offence 


was committed, 


An Indictment, which doth not with ſufficient Certainty ſet forth the 2 Hawk. | 
Thing wherein the Offence was committed, is inſufficient ; as where ohe! ©+ 237+ 4: | 
5 : . 2 Hal, Hiſt, . 
is indicted for having forged a Leaſe of certain Lands, without namingp C. 1 82. | 
ſome one certain Parcel; or for having ſtolen Bona & Catalla J. S. with- accord. | 
out ſhewing any in particular; or for having treſpaſſed on two Cloſes of | 
Meadow or Paſture, or for having diverted guandam partem Aque running 
from ſuch a Place to fuch a Place, without any farther Deſcription ; or 
for having ingroffed magnam quantitatem Straminis & Fæni, or diverſos 
cumulos Tritici, without ſhewing how much of each; or for having car- 
ried away duas centenas Cuſei, without adding Libras or Uncias, Oc. or 
for having erected ſeveral Cottages contra Formam Statuti, without ſhew- 


ing how many. 
It is ſaid to be moſt proper in Indictments of Larceny and Treſpa 


on 2: Hawk, 
living Thing to ſhew to whom the Property of it belonged, by N it Pp. C. 234. 
the Ox or Horſe, c. of J. S. without uſing the Words Bona & Catall | 
Yet there are many Precedents in Books of good Authority, wherein this 
Nicety is not obſerved, 

If Theft be alledged in any Thing, the Indictment muſt ſet down the 2 Hal. Hiſt. 
Value, that it may appear whether it be Grand or Petit Larceny. P. C. 183. 

If the Thing be moveable, as a Horſe, Cow, Cc. it is ſaid to be 2 Hack. 
moſt proper to ſhew its Worth by the Word Pretium ; but if the Thing P. C. 234. 
be inunoveable, and conſiſts of divers dead Things, it ought to be ad | 
Valentiam ; (6b) yet this Nicety feems not neceſſary ; neither is it clear (3) ang per 
that the Worth of the Thing ſtolen is required to be ſet forth in an In- Hale chi- is 
dictment of Larcery, for any other Purpoſe, than to ſhew that the Crime but Clerk- 
amounts to Grand Larceny, and the better to aſc-rtain the Crime, in or- ip, and = 
cer for a Reſtitution; or in an Indictmeut of Treſpaſs, for any other Pur. 3 


poſe, than to aggravate the Crime. be ſet inſtead 
of ad Valen- 


tiam, or e Cenverſe, it doth not vitiate the Indictment; and ſoit is if one Pretii or ad Valentiam be 
addcd to ſeveral Things, where in true Clerkſhip it ſhould be applied ſeverally, it is good if the Paity 
be convict of all; but poſſibly, if the Party be convict but of Part, it is not good, becauſe it will be 
uncertain whether Grand or Petit Larceny, 2 Hal. Hiſt. P. C. 183. : * 


2 Hal. Hiſt. 
183. 


An Indictment quod felonice cepit 20 Owves, Matrices & Agnos, or Ma- 
trices & Verveces, is not good, becauſe it doth not appear how many of- C. 


one Sort; and how many of another; but 20 Oves generally might have 
been 
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been good without diſtinguiſhing Matrices & Verveces, as in caſe of Re 


plevin or Treſpaſs. 
+ Hal. Hin, But an Inditment de guatuor Riſcis & Ciſtis, Anglice Cheſts and Coffers, 
P. C. 183. is good, becauſe ſynonymous. 
where it is 
faid, that regularly the ſame or more Certainty is required in an Inditment of Goods, than in Treſ- 
paſs for Goods.—And nete, That it is agreed as a general Rule, that if an Indictment be uncertain as 
to ſome Particulars only, and certain as to the Rell, it is void only as to thoſe which are uncertain] 
expreſſed, and good for the Reſidue, 2 Hawk. P. C. 234.—[Nzia nale et negligenter ſe geſſit in 
Executione of the Office of Conſtable, quaſhed for being too general. Stra. 2.— De ſcriptis bonis & 
catallis, de D. decipichant et defraudabant, quaſhed for being too general. Stra. 8.—=Djverſas 
quantitates cerviſiæ, too general. Stra. 497.,——On an Indictment upon g Eliz. c. 4. if it is averred, 
2 Trade uſed in Great Britain, inſtead of England, it is bad. Stra. 382, 788.——2gd cum there 
was ſuch an Order, Sc. is too uncertain, 2 Ld, Raym. 1363,——An Indictment mult ſet out the 
Words ſpoken of a Juſtice of Peace in the Execution of his Office —lf tor obſtructing him, it muſt 
ſhew by what Act. Stra. 699. None but a Barretor and Common Scold, are indiQable by general 
Words. Stra. 1246, which vide & Id. 849. An Indiatment for a Nuiſance, that the Deſendant 
ſepem levavit vel levari cauſavit, adjudged ill for Uncertainty, Stra. g00.———An Indictment for 
procuring by falſe Tokens muſt ſpecify them. Stra, 1127,—lnditment for conveying, or cauſing 
to be conveyed, a Pauper ; is too uncertain ; or if it does not ſay that he was unable to maintain 
himſelt, Caf. temp. Hardw. 370. In an Inditment for carrying a Perſon with the Small-pox, 
from one Pariſh to another ; it muſt ſet forth that Defendant knew the Perſon had the Small- 
pox, and that it was with an ill Intent. Andr. 162. See farther 6 Com. Dig. 355, C.] 


4. How the Inditment muſt * forth the Citcumſtances of Time and 
lace. | 


2 Hawk. It is laid down as an undoubted Principle in all the Books that treat 
P. C. 235. of this Matter, that no Inditment whatſoever can be good without 


eee preciſely ſhewing a certain Year and (a) Day of the material Facts al- 


there cited. ledged in it. 
— And this 
the Law requires, not only becauſe the Party may be the better prepared to make his Defence, but 
alſo becauſe that in Inditments, on which, upon a Conviction, there incurs a Forfeiture of Lande, it 
may appear to what Day the Forfeiture is to have Relation; as allo that if it be an Indictment of 
Murder or Manflaughter, it may appear that the Death was within the Year and Day atter the Stroke. 
2 Hal. Hiſt. P. C. 199.—But it is not neceſſary upon the Evidence to prove the Crime to have becn 
committed on the very Day laid in the Indictment; but if it be proved to have been at any Time 
before or after, the Party is to be convicted. 2 Hal. Hiſt, P. C. 179. (a) But it i» not neceſſary 
to mention the Hour in an Inditment. 2 Hawk. P. C. 235,—Unleſs the Time of the Day is material 
to aſcertain the Nature of the Offence, and then it muſt be expreſſed; as in an Inditment of Burgla- 
ry it ought to ſay, tali Die circa Hiram decimam in Nocte ejuſdem Diet, felonice & burglariter fregit; 
et it is ſaid that by ſome Opinions burglariter carries a ſufficient Expreſſion that it was done in the 
Night. 2 Hal. Hiſt. P. C. 17y,—So upon breaking a Houſe in the Day-time, to ouſt. the Offender 
of his Clergy upon the Statute of 39 Eliz. c. 1g, it is uſual to add tempore Diurne; for the Statute 
expreſſeth it ſo; otherwiſe, though the Indictment be good, yet he ſhall not be ouſted of his Clergy. 
2 Hal. Hiſt, P. C. 179. | 


2 Hawk. As if an Indictment of Death laying the Aſſault at a certain Time, c. 
P. C. 235: do not repeat it in the Clauſe of the Stroke, or if it do not ſet forth the 
— 10 Time of the Death, as well as of the Stroke. 
2 Hawk, So if any Indictment lay the Offence on an impoſſible Day, or on a Day 
P. C. 235. that makes the Indiftwent repugnant to itſelf, or if it lay one and the ſame 
Offence at different Days, it is inſufficient, | 

2 Hal. Hit, As if 4, be indicted quod primo die Maii & ſecundo die Maii apud D. 
P. C. 158. he made an Aſſault upon B. & guandam togam ipſius B. adtunc & ibidem 
invent” felonice cepit, fc. This Indictment is not good, becauſe there 

are ſeveral Days mentioned before, and it is uncertain to which the feloni- 

ous Laking ſhall relate. 

4 Hal. Hi, So if A. be indifted that he Fefto Sandi Petri anno 20 Car. killed 
P. C. 178. F. S. this is not good, becauſe there are two Feaſts of St. Peter, and 
| neither 
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neither without Addition, vi. St. Peter ad Vincula, and St. Peter in Ca- 

thedra. ' 

The Words adtunc & ibidem in the ſubſequent Part of an Indictment 2 Hawk. 
are as effectual, as if the Year and Day mentioned in the former Part had P. C. 235-6. 
been expreſsly repeated. 

Alſo if it lay the Fact on the Thurſday after the Feaſt of Pentecoft in Hawk. 
ſuch a Year, or on the Utas of Eafter, &c, (which ſhall be taken for the P. C. 236. 
very eighth afier the Feaſt) or on the 1oth of March laſt, (being aſcertained 
by the Stile of the Seſſions, Cc.) it is as good as if it had expreſly naued 
the Day of the Month, Oc. 

Alſo if an Inditment charge a Man with an Omiſſion, c. as not 2 Hawk. 
ſcowring ſuch a Ditch, it needs not ſhew any U ime. P C. 236. 

80 i an Indictment charge a Man with having done ſuch a Nuſance 2 Hauk. 
ſuch a Day and Year, and on divers other Days, it is void only as to the P. C. 236. 
Facts alledged on the Days uncertainly ſet forth; but if it charge a Man 

nerally with ſeveral Offences at ſeveral Times between ſuch a Day and 
fich a Day, without laying any one at a certain Day, it hath been adjudged 
to be wholly void. 

Vet it hath been folemnly adjudged, that a Conviction of Deer- 2 Hawk. 
ſtealing, ſetting forth the Offence between the 8th and 12th of July, Cc. F. C. 236. 
is ſufficient. 

And in theſe Caſes it is ſaid to be moſt regular to ſet forth the Year, Hav k. P. C. 
hy ſhewing the Year of the King ; yet this may be diſpenſed with for ſpecial -_ 
Reaſons, 1 the very Year be otherwiſe ſufficiently expreſſed, for that only Page 107 
is material, 

Every Indictment at common Law muſt expreſly ſhew ſome (a) Place 2 Hawk. 
wherein the Offence was committed, which muſt appear to have been? C. 235. 
within the juriſdiction of the Court in which the Indictment was taken,“ * 
and muſt be alledged without any Repugnancy ; for if one and the ſame Fill eta n 
Offence be alledged at two different Places, or at B. aforeſaid, where B. let andCoun- 
was not before mentioned, or if the Stroke be alledged at A. and the Death ty muſt be 
at B. and the Indictment conclude that the Defendant /ic felonice murdera- expreſſed in 
vit the Deceaſed at A. the Indictment is void, 3 = ” 

of | where the 
Time muſt be repeated again upon ſeveral Ads done, regularly the Place alſo muſt be repeated, vis. 
tunc & ibidem, 2 Hal, Hiſt. P C. 150. 


So it is alſo if it lay not both a Place of the Stroke and Death, or if any 2 Hawk. 
Place fo alledged be not ſuch from whence a Viſne may come; as to which 35 236. 
it hath been adjudged, that if a Fact be alledged in a Pariſh in London with ? hs 
ſome other Addition which ſufficiently aſcertains it, or in the Pariſh of St. 

Lawrence Fewry, it needs not ſhew the Ward. 

Alſo in ſome Crimes no Vill need be named; as upon an Indictment of 2 Hal. Hit. 
Parretry, becauſe he is a Barretor every where, and it ſhall be tried de Cor-P. C. 180. 
pore Comitatus. 

Suff. in the Margin, the lndictment ſuppoſing a Fact done pu S. in 2 Hal. Hit, 
Com præ did is good; for it reſers to the County in the Margin. P. C. 180. 

But if there be two Counties named, one in the Margin, another in the Cro. Elis. 
Addition of any Party, or in the Recital of an Act of Parliament recited in 739. | 
the Premiſſes of the Indictment, the Fact laid apud S. in Com' præ dich 2 Hal. Hit. 
vitiates the Indictment ; becauſe two Counties are named before, and it „ 05 19h 
uncertain to which it refers, 

Indictment againſt 4 B. that he apud N. in Com' prædid made an Aſ- H.. nit, 
fault upon C. D, of F. in Cam prædid & ipſum adtunc & ibidem cum P. C. 180. 
quodam gladio, Fc. percuffit, Ic. this Indictment is not good, becauſe two 
Places named before; and if it refers to both, it is impotlible ; and it ouly 


to one, it muſt refer to the laſt, and then it is inſenſible. 


It 
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2 Hawk. It hath been holden, that an Indictment on a Statute, probibiting ſuch and 
P. C. 237. ſuch Perſons to do ſuch a Thing, needs not ſhew where the Facts happen- 
ed which bring the Defendant within the Prohibition; as where it is 
enacted, that it ſhall be Treaſon for a Perſon born within the Realm and 
is Popiſh Orders to remain here, c. in which Caſe it is ſaid, that the In- 
(5) But if a hetment needs not ſhew a Viſne for the (6) Birth or Ordination. 


Man be in ; ; : ; 2 
dicted for that Ratione Tenure of certain Lands he is bound to repair a Bridge, and that it is in De- 


cay, it muſt be alledged where thoſe Lands lie. 2 Hal. Hiſt. P. C. 181. 


2 Hawk. Alſo a Miſtake in Evidence of the Place laid is in no Caſe material, on 

P. C. 237. Not guilty pleaded, if the Fact be proved in any other Place in the 
County ; but if there be no ſuch Place in a County, as that wherein an 
Offence is laid in an Appeal or Indictment, all Proceſs thereon is void by 
the Statites of 9 H. 5. cap. 1. and 18 H. 6. cap. 12. 

[Communis ſtrata, ſive alt regia via, denote the ſame Place, and are 
not uncertain. Stra, 44.—The terminus a quo and ad quem a Road leads 
is not neceſſary. Ib id. In criminal Caſes though the County be laid in 
the Margin, yet the Place where the Fact is ſuppoſed to be done, muſt be 
laid in the Body of the Indictment to be in com. predia. 3 P. Mill. 439. 
and Care ſhould be taken,, if any other County hath before been men- 
tioned, as in Defendant's Addition, &c, to name the County where the 
Venue is laid, If the Fact is laid to be done in a City, a County in it- 
ſelf, but which are not co-extenfive, it muſt ſay within the City and 
County of E. Cc. Andr. 162. Sed qu. if the Fact is within the City, if 
laying it in the City, is not ſufficient ?——Jnditments for Treaſon, by 
levyiag War, do generally charge the overt Acts, but on one Day only. 
Foſt: 7.——At the Pariſh of A. near the Highway, and Dwelling-Houſes 
is ſufficient for a Nuiſance, without faying in the Town or Village. 
1 Burr. 333.] | 


page io 5. Where the Offence indiQable may be laid jointly, and where ſeve- 
rally, and where both jointly and ſeverally, and where the Offences 
of ſeveral Perſons may be laid in one Indictment. 5 


2 Hawk. Although the Offence of ſeveral Perſons cannot but be ſeveral, becauſe 
P. C. 240. one Man's Offence cannot be another's, but every Man muſt anſwer 

for bimſelf; yet if it wholly ariſe from (c) a joint Act, which is in itſelt 
1e 80 if ſe- criminal, as where ſeveral join in keeping a Gaming-Houſe, or in Deer- 
veral com- ſtealing, or Maintenance, &c, the Defendants may be indicted joint'y and 
mit a Rob- ſeverally ; as thus, quod cuſiodiverunt & uterque ewum cuftodivit, or 
2 my jointly only; for it ſufficiently appears, that if all are joined in ſuch Act, 
3 each muſt be guilty; and therefore ſome of them may be convicted, and 
2 Hal. Hiſt, ſome acquitted. 


P.C. 173. 

—And as leveral Perſons may be joined in the ſame ladictment, ſo ſeveral Offences committed by 
the ſame Party may be joined in one Indictment; as Burglary and Larceny ; Larcenies commit: ed 
of ſeveral Things, though at ſeveral Times, and from ſeveral Perſons, may be joined in one [adict- 
ment. 2 Hal. Hiſt, P. C. 173. 


2 Hawk, But where the Offence ariſes ſrom a joint Act which in itfelf is not cri- 
28 q minal, but may be fo by reaſon of ſome perſonal Defect peculiar to each 
P. C. 174. Defendant, as where divers follow a joint Trade, for which the Law r& 
accord, quires a ſeven Years Apprenticeſhip, in which Cafe each Trader's particu 
lar Defe&, and not the joint Act, makes him guilty, it ſeems moſt proper 
to indict them ſeverally, and not jointly, becauſe each Man's Offence is 


grounded on a Defe& peculiar to himſelf. 
And 


— — — — 


INDICTMENT; 
And for this Reaſon Indictments have been quaſhed for jointly charging | Hank, 


veral Defendants (5) for not repairing the Streets before their Houſes, or 
fr taking Inmates, y for . Day of Faſting appointed by Pro- — 27ay 
clamation ; and this is agreeable to the Rule of Law as to bringing Actions thorives 
on penal Statutes, wherein ſeveral Defendants ſhall not be joined, except it there cited, 
be in reſpect of ſome one Thing in which all are jointly concerned; as where (5 — 8 
ſeveral join in a Suit in the Admiralty on a Contract on Land, or in pro- againſt ſeve- 


curing or giving an untrue Verdict, Oc. ral Officers, 
| gued caler⸗ 


ſeparalium Officiorum ſuoram ſeparaliter exterfive ceperunt, was quaſhed, 2 Hal. Hiſt. P. C. 134, 


But yet where A. B. C. and D. were indicted for erecting four ſeveralz Hal. Hiſt. 
Inns ad commune Nocumentum, it was ruled, that for ſeveral Offences off. C. 17+ 
the ſame Nature ſeveral Perſons may be indicted in the ſame Indiftment ; 
but then it muſt be laid ſeparaliter erexerunt, and for Want of that 
Word ( /ſeparaliter) the Indictment was quaſhed. 

Alſo it is ſaid in Hale to be common Experience, that twenty Perſons 2 Hal. Hift, 
may be indifted for keeping Diſorderly Houſes or Baudy Houſes, and! A7 74. 
they are daily convicted upon ſuch Indictments; for the Word ſeparaliter u, het te 
makes them ſeveral Indictments. forme Books 


we find joint. 


Indictments againſt ſeveral Perſons for ſeveral Offences; as Recuſancy, following # Trade without 
ſerving an Apprenticeſhip, mentioned without any Exception on this Accouat ; therefore this Matter 
doth not ſeem to be fully ſettled. 2 Hawk. P. C. 241.——{Several Perions cannot be joined in ane 
Indictment for Perjury. Stra. 921.-A Wife of Servant, joining with a Stranger in the ſame Mur- 
der, may be charged in one Indictment, and concluding felenice proditorie et ex malitia precogitata, 
Fc. is good for both, reddendo jingula fingulss, Foſt. 329] 


6. Whether the Words Ji & Armis be in any Caſe neceſſary. 


At Common Law the Words Vi Arnie were neceffary in IndiQ- CroJac, 473. 
ments for Offences which amount to an actual Diſturbance of the Peace, * Lev. 221. 
as Reſcouſes and Aﬀaults, &c. but it ſeems that they were never neceſ. kin * 
* fary where it would be abſurd to uſe them; as in Indictments for Con p. C. Ba 4 
ſpiracies, Slanders, (c) Cheats, Efeapes, and ſuch like, or for Nutſancese Page 1 09 


in the Detendant's own Ground, Cc. () As an 
| Indictment 
for cheating another per guendam Luſum, Angl' wocat. Trick at Cards; it was held, that it need not 
be laid Yi ct Arnis becaule cheating is clandeſtine. Keb. 65, 


But however material theſe Words might have been by the CommonLa w, 

yet now it is enacted by 37 Hl. 8. cap 8. That the Words Vi & Armis, vis. 
cum baculis, cultellis, arcubus & ſaygittis, ſhall not of Neceſſity be put in 
any Indictment or laquiſition, nor ſhall the Parties indicted have any Ad- 
vantage by Writ of Error, or Plea, or otherwiſe, to avoid any ſuch In- 
**© di&tment or Inquiſition, for the Want of theſe or the like Words; but 
** the ſaid Indictments, &c. lacking the ſaid Words, or any of them, thatl 
** be adjudged as effectual to all Intents, Conſtructions and Purpofes, as the 
** ſame Indictments, Ic. having the fame Words in thein.” 

Yet ſince this Statute, Exceptions to Indiftments of Treſpaſs, and ſuch 2 Hawk, | 
like, for want of the Words Vi & Armis, where they have not been impli-®: C. 243. 
ed by other Words, as Re/cuffit manu forti, Ic. have ſometimes prevailed ; 
and the Neceſſity of them is (d) ſaid to be owing to this, that without then (% 2 Lev. 
there can be no Capiatur entred, nor Fine to the King. BY 

Yet, ſays Hawkins, they have been often over-ruled, and it is not eaſy 2 Hawk. 
to ſhew how they ever could prevail, ſince the faid Statute, confiſtentlyP:C.242.and 


with the manifeſt Purport of it; however, it is certainly ſafe and adviſeable : Mat — 5 
| | 8 


TO Eo p & ws do 
to make uſe of them where they are proper and pertinent, if it be to no 


P, E. other Purpoſe than to aggravate the Offence. 


ſeems to a- 


gree. 
[The Words Vi et Armis not neceſſary in an Inditment for a Riot, Stra. 834.] 


7. Whether it be neceſſary to lay the Words contra Pace. 


In as much as all Offences, which are puniſhable by a public Proſecu- 
2 Hawk. tion, tend to the Diſturbance of the quiet and peaceable Government of the 
P. . 2 King over his People, it ſeems a good (c) general Rule, that all Indictments 
co login. and Criminal Informations ought to conclude contra Pacem of the King, or 
ment ought Kings, in whoſe Reign, or Reigns, the Offence was committed. 


regularly to 

conclude contra Pacem Domini Regis. 2 Hal. Hiſt. P. C. 188, ——And though it conclude contra 
Peacem, yet if it be without Domini Regis, it is inſufficient. 2 Hal. Hiſt. P. C. 188.—That though the 
Offence be for unge Trade, not having ſerved an Apprenticeſhip, yet it ought tv concluie contra 
Pacem ; for every Offence againſt a Statute is contra Pacem, and ought to be fo laid, 2 Hal. Hill, 
P. C. 188. Vet, per Hawkins, there are ſome Precedents without this Concluſion, but not war- 
ranted by any Reſolution. 2 Hawk. P. C. 242, 243.— Except only where the Inditment is for a ba: e 
Non-feaiance, as the not performing the Order of Juſtices of Peace; which hath been reſolved to 
be good, without this Concluſion, in Vent. 108, 111, | 


2 Hal, Hit. Therefore if A. be indiQed for an Offence ſuppoſed to be committed in 

P. C. 188, the Time of a former King, and concludes contra Pacem Domini Regis nunc, 

19. it is inſufficient ; for it muſt be ſuppoſed to be done contra Pacem of that 

King in whole Time it was committed. 

2 Hal. Hiſt, If an Offence be ſuppoſed to be begun in the Time of one King, and 

P. C. 189. continued in the Time of his Succeſſor, (as a Nuſance) it muſt conclude 
contra Pacem of both Kings, or elſe it is inſufficient. 

Yely.66. Sir As if one be indicted for having erected a Wear in the Reign of Queen 

Jebn Win- Elizabeth, and continuing it in the Reign of King James, and the IndiQ- 

—_ * ment conclude, that ſo it was erected and continued contra Pacem Regis, 

P © hes. &c. without adding contra Pacem nuper Reginæ, it is infufticient, becauſe 

9 the Commencement of the Wrong, which is as much indicted as the 

Continuance, was in the Reign of the Queen; but it is ſaid, that if the 

Erection had been laid only 0 way of Inducement, and the jet of the 

Page 110 * Indictment had only been the Continuance of it, ſuch Concluſion, contra 

Pacem of the King only, might be good. 

Cro. Jac. If an Offence be alledged in the Time of Queen Elizabeth, and the In- 

ns dictment taken in the Lime of King James, and concludes contra Pacem 

n Reginæ & Domini Regis nunc, it ſeems good; and Domini Regis 


— hy but Surpluſage, as well as in a Court in Treſpaſs F. 
+ If the | 


Crime is charged to have been committed in the Time of the late King, and the Indictment con- 
cludes againſt the Peace of the preſent King, it is fatal; the Judgment muſt be reverſed. Rex ver- 
ſus Lookup. 3 Bur» 1901. | 


2 Hawk. It ſeems clear, that neither Informations qui tam, nor Informations for 
F. C. 243. an Intruſion, or other Wrong of a Civil Nature, done to the King's Lands, 
Goods or Revenues, need this Concluſion. - 


8. Whether it be neceſſary to lay it contra Coronam & Dignitatem 
Regis, 


2Hawk.P.C. It is ſaid in Hawkins that the Words contra Coronam tg Dignitatem Regis, 


22 5 ou are uſed in all the Precedents in Coke's Entries, which lay the Offence contra 
, - Nen, 


IN DIe T MENT 


pacem, yet that they are omitted in Raftal's Precedents ; and it hath been DET, 


a) reſolved, that an Indictment for a Riot is good without them, nor can not 
he find the contrary to have been adjudged any where. conclude & 


contra Coro- 
an & Dignitatem ejun, though it be uſual in many Inditments, 2 Hal. Hiſt, P. C. 188. (a) 


2 Rol. Abr. 82. 
9. Whether it be neceſſary to lay it in Contemptum Regis. 


The Words in Contemptum Regis, are ſometimes uſed in Indictments of Hawk, 
ſuperior Courts, and in Informations of Intruſion, and in Actions upon Sta- P. C. 243- 
tutes, and ſometimes omitted ; but there 1s no Authority relating hereto, 
except in the Year Book of 4 H. 6. pl. 7. wherein it ſeems to be admit- 
ted, t hat it is neceſſary in an Action on a Statute. 


10. Whether it be neceſſary to lay it illicite. 


The Word illicite has been adjudged not to be neceſſary in an Indictment 2 Hawk. 
for a Riot, becauſe the Fact indicted appears to be unlawful ; and the ſame P. C. 244. 
may be ſaid to all other Indictments at Common Law; but if a Statute 
in deſcribing a Thing prohibited uſes the Word z/licite, au Indictment there- 
on is not good without it. 


11. Whether a Deſect in any of theſe Particulars be amendable. 48 
P. C2445 

I: is clearly agreeed, that none of the Statutes of Amendment extend to & vide Tir 
Criminal Proſecutions, and therefore no Indictment can be amended in any Amend oe 
Caſe wherein an Amendment is not allowable by the Common Law. e 

But it is ſaid, that the Body of an Indictment from London may be a- Hauk. 
mended, becauſe by the City Charters the Tenor of the Record only ſhall P. C. 2. 4. 
be removed fro n thence. 

Alſo a Coroner may, by Rule, amend his Inqueſt by the Notes, in Mat- 2 Hawk. 
ter of Form, before it is filed; and the Caption of an Indictment may, on p. C. 244. 
Motion, be amended by the Clerk of the Aſſiſes, or of the Peace, ſo as 
to make it agree with the original Record, at any Time during the Term 
in which it came in, but not in a ſubſequent Term, 

hut it is faid, that the Caption of an Inquiſition ſhall never be amended *Page t 111 
after it is filed; for being Part of, and drawn at the fame Time with the Hawk. 
Inquiſition, greater Exactneſs is required in it than in the Caption of an** © 144 
Indictment, which is left, as of courſe, to be drawn up as Occaſion ſhall 
require. 

Alſo it ſeems to be ſettled, that a Diſcontinuance in « Criminal Proſecu- 2 Hawk. 
tion is not amendable, without Conſent ; but it ſeems, that a mere Mifpri- P- C. 244- 
fion in the Joining of an Iſſue, as where the Word Similiter fc, is omitted, 
is amendable at any Time; alſo the Direction of a Venire wicecomitibus of B. 
which is returned by J. S. vicecomiti, may be amended on the Oath of J. S. 
that there is but one Sheriff of B. which is himſelf ; alſo it is common 
Practice to amend Criminal Informations, and the Pleadings thereon, 
while all is in Paper. 

And anciently, where an Indictment appeared to be inſufficient, the 2 Hawk. 
Practice was, not to put the Defendant to anſwer it; but if it were found P. C. 245. 
in the County in which the Court fat, to award Proceſs againſt the Grand 
Jury, to come into Court, and amend it; and it is the common Practice at 

this 
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: 
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this Day, while the Grand Jury, which found a Bill, is before the Court, 
to amend it, by their Conſent, in Matter of Form, as the Name or Ad- 
dition of the Party, | 


[12. Additional Obſervations, as to Pleading, Arraignment, Trial, and 
Judgment, c. from modern Caſes. 


On an Indictment for a Mayhem, laid felonice, the Defendant need not 
be brought to the Bar to plead, but his Plea may be delivered in the 
Office Stra. 1100 Autrefoits acguit, or attaint, on an Indictment 
for Murder, is a good Bar to an IndiQtinent for Petit- Treaſon for the 
fame Fact; et vice verſa. Fofler 329,—If Defendant pleads a dilatory Plea 
(as Miſnomer of the Place where he reſides,) he muſt annex an Affidavit of 
the Truth of it, or the Court will ſet aſide the Plea. 3 Burr. 1617. 

In an Inditment where the Puniſhment may be infamous, the King 
may not withdraw a Juror Stra. 984 — f a Man is indicted for Pe- 
tit-I reaſon, he way be found guilty of Murder. Fofter 104. If A. be 
indicted for Petit- Tres hn and B. for Murder, and they do not challenge, 
they may be tried together ; if they inſiſt on their Challenges, they muſt 
be tried ſeparately, for the Number of peremptory: Chaltenges are dif- 


ferent, I1hid.———- Whether a Man indicted for Murder, when it ought to 
have been tor Petit-Treaſon, can be found guilty. 2 Foſter 327. In 


Caſes of Infancy, and [nſanity, and in all Caſes of juſtiftable Homicide, 
the Jury, under the Direction of the Court, may find a general Verdict of 
Acquittal. Fo/ter 279. So in Homicide by Miſadventure. Id. 280. 

It is not neceſſary that on an Indictment for a Nuiſance, there be al- 
ways Judgment that it be abated, if it be a tranſitory Nuſance, as dreſſing 
Skins. Stra. 686.——The Defendant need not be in Court, on arguing a 
Special Verdict, as he muſt on a Motion in Arreſt of Judgment. Srra, 
843. Or, as he muſt, on moving for a new Trial. Stra 958.——Or, 
upon an Argument on an Indictment removed by Certiorari, where De- 
fendant is found guilty of a Conſpiracy, but it is alſo found that the 
other Conſpirator is dead. Stra. 1227. f 

If the Words ad tunc et ibidem are left out, as to Swearing of the Juiy, 
Judgment ſha!l be arreſted. Stra. go!. | 

A Man indicted for a Robbery from the Perſon, cannot on that lu- 
dictment be found guilty of Larceny. Caſ. temp. Hardw. 113. Stra. 1015. 
—lf Huſband and Wife are convicted of keeping a diſorderly Houf-, 
there may be Judgment agiinft the Wife, tho' the Huſband is abſent. 
Caſ. temp. Hardw. 278.— [he uſual Judgment is Pillory ; but the Court 
is not tied down to any particular Puniſhment for a Miſdemeanor Ih, 

In all Cafes, where the Indictment does not well charge a Felony, nor 
the Special Verdict certainly find any, on the Facts therein ſtated, or 
where the Priſoner demuts, which is allowed, or where, on a general 
Verdict of guiliy, Judgment is arreſted for Defects in the Indictment, 
Judgment of Acquittal mult be given ; and this will be no Bar to ano- 
ther Indictment, conſtituting another Offence. 3 P. Will. 439. | 

Judgment regularly obtained in a Criminal Cauſe is never ſet aſide. 
1 Will. 163,—Sed qu if the Court will not ſametimes, in caſe of a Ver- 
dict againſt Defendant in a Criminal Cafe, grant a new Trial? 

It judgment againſt Defendant, found guilty of inſulting a Juſtice of 
Peace, in the Execution of his Office. is ae for a Month, to 


aſk Pardon of the Juftice at his Houſe, and to advertize it in a Newt- 
paper; only the Impriſonment is legal, the reſt void; and when the Im- 
priſonment is executed, Defendant ſhall be diſcharged on Fabens Cor- 
put. 1 Will, 332. 


Motion 


RTT x 
Motion in Arreſt of Judgment (on the Crown - ſide) may be made at 
any Time before Sentence pronounced; for the Judgment figned in the 
Ofice is only interlocutory, and the Award quod capiatur, only to bring 
Defendant in to receive the final Judgment. 2 Burr. 799. | 

On Motion in Arreſt of Judgment, after Conviction tor a Conſpiracy to 
charge one with a Capital Felony, Defendant muſt be perſonally prefent in 
Court. 2 burr. 930, | 

Judgment on an Indictment for a Conſpiracy to indict a Man for a 
Capital Offence ſhall not be arreſted, becauſe it does not ſay ** falſely,” 
or becauſe it does not 'pecify at firſt, of what Capital Offence they con- 
ſpired to indict him; eſpeci ly if it afterwards ſets forth the IndiQment, 
and it is found, that they did according to the Conſpiracy falſely indict. 
Nor (ſemb. ſed Q.) even if it was a bare unexecuted Conſpiracy. 2 Burr, 


. Regard ſhould be had to a Repreſentation by Jurymen after their 
Departure 658 the Bar, contrary to what they have found on Oath. 
2 Burr. | k 
: After Sentence for Perjury, the Court will not let in a Motion in Arreſt 
of Judgment, for a Miſtake in the Indictment, Rex v. Lookup, 3 Burr. 
1901. — Tho' in Cafe, there was Error for which the Judgment was af- 
terwards reverſed, on a Writ of Error. | 

affidavits of the Conſequences of a Riot, (even tho' relating to a third 
Perſon, may be read for Aggravation of a Fine, where they are the im- 
mediate Conſequences, and cannot ſubſiſt as a diftint Crime by itſelf ; 
not where they can, as the Defendant might be again indicted for that. 


Stra. 139. ] 


— 


(H) Chat ought to be the Form of an Jnditt- 
ment upon a Statute ; And herein, 


1. Whether it be neceſſary that ſuch Indictment recite the Statute 
whereon it is grounded. 


Ti ſeems to be agreed, that there is no Neceſſity for any Indictment or 
Information on a (a) Public Statute, to recite ſuch Statute, whether | 

the Offence be Malum prohibitum, or Malum in ſe, or whether it be pro- * 2 
hibited by more than one Statute, or by one only; for the Judges muſt, and — 
-x Offcio, take Notice of all Public Statutes; or if there be any more than Authorities 
one, by which an Indictment may be maintained, they will go upon that there cited. 


8 "Wo 2 Hal. Hut. 
which is moſt for the King's Advantage. P. C. 172. 


S. P. 
And that all Penal Statutes that induce a Forfeiture to the King, or make a Felony or Tracks; — 


ecgeral Statutes, becauſe it concerns the King. 


2. What Miſrecitals of ſuch Statutes are fatal. 


Although it be not neceſſary to recite a public Statute ; yet if a Proſe- 
cutor take upon himſelf to recite a Statute ; and materially vary from it, ploud 1 
and 63, 84. 


Cro, Eliz. 
236, 243. Palm. 365. 4 Co. 48. 2 Hawk. P. C. 246. 
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(5) But if it and conclude contra fernam Statuti (b) predidi, he vitiates the Indictment; 
conclude ge becauſe it judicially appears that there is no ſuch Foundation as that where- 


nerally con- 8 2 
tra formam On it is expreſly grounded. 


Statuti in 
hujuſmodi caſu edit” & provis, it is good; for the Court takes Notice of the true Statute, and wil! 


reject the Miſrecital as Surplulage, 2 Hal. Hiſt. P. C. 172, 173. Keb. 662. S. P. 


2 Hawk. As where in an Indictment, with ſuch Concluſion on the Statutes which 
F. C. 246. prohibit Entries with ſtrong Hand, the Word /i is put for Manu; or 
where Nuncia is put for Mendacia in an Indictment on the Statute of Scan- 
*Page 112 * dalum Magnatum, or where the Verb put to expreſs the principal Act, 
wherein the Offence conſiſts, is neither Claſſical nor Legal Latin, Cc. 
2 Hawk. Yet the Omillion of a ſynonimous Word, having no farther Meaning 
P. C. 246. than thoſe which are expreſly recited, or the joining of Words much of the 
ſame Senſe, as Malitioſe & Contemptuoſi with a Copulative, where the Sta- 
tute uſes a Disjunctive; or the uſing the Singular Number for the Plural or 
the Plural for the Singular, where the Senſe is the ſame, vitiates not an In- 
dictment; as where in reciting a Statute, ſpeaking of any Suits in any 
Courts, or of Diſturhers of Perſons in open Preaching, the Words in ali- 
qua curia or in apertis Predicationibus, ate uſed. 
Alſo no Advantage can be taken of a Variance from any Part of a pri- 
2 Hawk. vate Statute, without ſhewing it to the Court in (c) a proper Manner; be- 


00 _ cauſe otherwiſe ſuch Statute ſhall be taken to be as it is recited, 


tute be par- x 
Sechs, is muſt be recited in the Inditment, and proved by an examined Copy upon the Trial. 


2 Hal. Hiſt. P. C. 192. 


2 Hawk. A Miſrecital of the Place or Day on which the Parliament was holden, 
P. C. 246, by which a Public Statute was made, on which the Inditment is ground- 
*. ed, vitiates the Indictment; for the Court takes judicial Notice of all ſuch 


Statutes, and will not make good a Proceeding, which, of the Part's own 
ſhewing, appears to be commenced on a ſuppoſed Statute of this Kind, 
where there is no ſuch Statute ;z as if a Parliament be ſummoned to meet 
on the twenty-third Day of January, and before the Meeting, be prorogued 
to the twenty fifth, fc. and a Statute made by it be recited as made in a 
Parliament holden on the twenty-third, Ic. or if a Parliament firſt holden 
in one Year be prorogued to another, and a Statute made the ſecond Year 
be recited, as having been made at a Parliament holden or begun in ſuch 
ſecond Year, which is all one, inſtead of ſaying, that it was made at a 
Seſſions of Parliament then holden, and the IndiQtnent conclude contra 
formam Statuti predia. Cc. yet Faults of this Nature may be helped by 
the conſtant Courſe of Precedents on a Statute, or by concluding contra 
formam Statuti, without adding prædidi; or, as ſome ſay, by the De- 
fendant's Admittance that there is ſuch a Statute as is ſuppoled. 

2 Hawk. Alſo a Repugnancy in ſetting forth the Time when a Parliament was 

P. C. 247. holden is fatal; as if a Statute be recited to have been made in the firſt 

a4ẽkVVĩnd ſecond Years of ſuch a King; alſo it hath been holden neceſſary to 
ſhew in what County the Parliament was holden, but that the Omiſſion of 
the Day is no Fault. 

2 Hawk. It ſeems not to be clearly ſettled, whether the Miſtecital of the Title of 

P. C. 247. an Act be material; but it ſeems more clear, that a Variance in reciting it, 
as commencing after the Making, where it is to commence after the End 
of the Seſſions, is fatal. 

2 Hawk. A Variance no way altering the Senſe does no Hurt ; as where in recit- 

F. C. 247. ing an Oath preſcribed by Statute, the Words Sea of Rome, are put tor 
See of Rome, and I do declare in Conſcience, inſtead of I do declare in my 
Conſcience ; neither is it a Material Variance to omit or miſrecite a Branch 
of a Statute no way relating to the preſent Purpoſe, but put only by way 
of Flouriſh and ex abundanti. 

Neither 
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Neither is the Miſrecital of the Preamble of a Statute material, where 2 Hawk. 
the Subſtance of the Purview is well recited; as where, in an Action on P. C. 247, 
the Statute of Hue and Cry the Declaration recites. the Preamble, 28248. 
ſpeaking of burning of Houſes, where the Statute ſpeaks of Arſons ge- 
nerally, without mentioning Houſes; or where in an Action of Scandalum 
Magnatu m, the Declaration, reciting the Preamble of the Statute, men- 
tions only what relates to Earls, c. but if an Inditment on 8 H. 6. 
cap. 9. ſed. 6. in reciting the Clauſe, which ſhews in what Actions the Party 
ſhall recover, atter mentioning Recoveries by Verdict, omit the Words, or 
in other manner, or recite the Statute as giving the Fine on a Recovery 
by Action dicts Domino Regi; where there is nothing to make good the page 113 
Word dide; or recite the Clauſe concerning the bringing an Action, as 
ſaying, if the Party after ſuch Entry make à Feoffment, Ic. where the 
Words are, if after ſuch Entry any Feoffment be made ; or recite it thus, 
if any Perſon be put out and diſſetſed, where the Words are if any Perſon 

e put out or diſſeiſed, the Variances have been adjudged fatal; yet the 
laſt has been holden to be immaterial, becauſe though the Words above- 
mentioned are in the Disjunctive, they have been always expoundcd in the 
Copulative ; and it ſeems queſtionabie how far the other Variances will be 
holden fatal at this Day ; Niceties of this Kind not having been of late ſo 
much regarded as formerly. 

The total Omiſſion of the Clauſe, which gives the Forfeiture, does not 2 Hawk. 
hurt ; and it may be probably argued, that a Miſrecital of ſuch Clauſe, in? . C. 248-9. 
putting the Words admitteret & forisfaceret, for amitteret & forisfaceret, 
is immaterial ; for the Variance is in a Word wholly nugatory, and the 
Senſe is compleat without it ; but if the Variance carries with it a material 
Repugnancy, as where the Words whoewer ſball do the ſame ſball incur the 
Pain, &c. are thus recited, whoever ſball do the contrary ſball incur the 
Pain, &c. it will be difficult to make it good. 


3. How far it is neceſſary to bring the Offence indictable within the very 
Words of the Statute. 


It is a general Rule, that unleſs the Statute be recited, neither the Words, Hawk. 
contra formam Statuti, nor any Periphraſis, Intendment or Concluſion, will P. C. 249. 
make good an Indictment which does not bring the Offence within all the 
material Words of the Statute ;- as if an Indictment of Rape omit the Word 
rapuit ; or an inditinent of Perjury on 5 Elis. cap. . omit the Words 

 woluntarie & corrupte ; or an Indictment for Striking in a Church on 5 C 
6 E. 4. cap. 4. omit the Words to the Intent to ftr ite; or an Indictment 
for Foreſtalling on 5 6 E. 6. cap. 14. do not expreſly alledge that the 
Goods were then coming bo the Market to be ſold; or an Inditment on the 
ſame Statute for n 0 do not alledge that the Defendant ingroſſed, 
&c. by buying, &c. or an Indictment of "I reaſon in compaſſing the King's 
Death, on 25 E. 3. flat. 5, cap. 2. have neither the Words compaſs nor 
imagine, &C. 

Neither is it always ſufficient to purſue the Words of the Statute, unleſs2 Hawk. 
in ſo doing you fully, directly and expreſly alledge the Matter wherein the P. C. 249. 
Offence conſiſts, without the leaſt Uncertainty or Ambiguity; and therefore 
if an Indictment of Perjury on 5 Elis. cap. 9. ſetting forth that the Party, 
tao per ſe Sacro Evangelie falſo depeſuit, do not directly ſhew that he was 
ſworn; or if an Information on 18 H. 6. cap. 15. for not abating ſo much 
of the Price of Wine ſold as the Veſſels wanted of the Statute-Meaſure, 
do not expreſly ſhew how much they wanted; or if an Indictment on the 
Statute of Uſury, ſetting forth that the Defendant took more than Five 
in the Hundred, do not ſhew how much, it is inſufficient, | a 

| [ 
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{ 2 Hawk. If the Statnte relate only to ſuch and ſuch Perſons particularly deſcribed 
4 P. C. aso. by it, the Indictment muſt bring the Deſendant within all ſuch Deſcriptions, 
1 unleſs they carry with them the bare Denial of a Matter, the Affirmation 
whereof will be a proper natural Plea for the Defendant ; as where it is 
enacted, that all Perſons, having no reaſonable Excuſe, ſhall go to their 
Pariſh Church, &c. in which Caſe there is no need to alledge in the In- 
dictment, that the Defendant had no reaſonable Excuſe ; for this will more 
properly come into Queſtion from the Plea; neither is there any Need, in 
Lf order to bring a Detendam within the Deſcription of a Statute, to ſhew 
1 where the Thing happened which brought him within it; neither is it 
{1 neceſſary, where you alledge, that the Defendant exiſtens ſo and fo, as the 
*Pagze114* Statute mentions, did the Fact, to ſhew any farther, that he was ſo at 
the Time of the Fact. | 
2 Hawk. There is no need to alledge in an IndiFment on a Statute, that the De- 
P. C. 250. fendant is not within any of its Proviſoes, notwithſtanding the Purview 
expreſly rakes notice of them, as by faying, that none ſhall do the Thing 
prohibited otherwiſe than in ſuch Special Caſes, Tc. as are expreſſed in the 
I +5. e. before Act; but it is ſaid, that a Conviction + on a Penal Statute ought expreſly to 
it uſtices of ſhew that the Defendant is not within any of its Proviſoes ; for ſince the 
EaC2. Defendant has no Remedy againft ſuch a Conviction, but from a Defect 
appearing on the Face of it, it ought to have the higheſt Certainty, and to 
ſatisfy the Court that the Defendant had no ſuch Matter in his Favour, as 
the Statute itſelf allows him to plead. | 
RY If the Statute whereon an Indictmeat is founded, be particularly recited, 
P. C. 250. and the Subſtance of the Fact, and the Time and Place, and Things and 
Perſons concerned, be alledged with ſufficient Certainty, and a Circum- 
ſtance only omitted, the general Concluſion, contra formam Statuti, ſeems 
to help ſuch Omiſſion. 


4. Whether an Indictment grounded on a Statute that will not maintain 
it, may be good as an Indictment at Common Law. 


2 Hawk. It was formerly holden, that no Inditment grounded on a Statute, and 

P. C. agi. concluding contra formam Statuti, could be maintained as an Indictment at 
Common Law, if it were not maintainable as an Indictment on ſome Sta- 
tute, becauſe it appears that the Proſecution is grounded on a Foundation 
which will not ſupport it ; but the Law is now taken to be otherwile ; and 
accordingly it hath been adjudged, that on a ſpecial Indictment on the 
Statute of Stabbing, the Defendant may be found Guilty of general Man- 
ſlaughter at Common Law, and the Words contra formam Statuti rejected 
as ſenſeleſs. 

%» 


5. How far it is neceſſary to conclude Contra Formam Statuti. 


2 Hawk. It ſeems to be agreed, that a Judgment on a Statute ſhall never be given 
P. C. 251. on an Inditment which doth not conclude contra formam Statuti; and 
therefore if the Fact indicted be an Offence prohibited only by Statute, and 
the Indictment conclude not contra formam Statuti, no Judgment can be 
given upon it; for though an Indidtment, which is redundant, may be 
helped by rejecting what is ſenſeleſs, an Indictment that is defective in a 
material Part can be no way ſupplied ; but it feems, that a Judgment on 
8 H. 6. cap. 9. may be given on a Writ of Aſſiſe of Nowel Diſſein, brought 
in the Common Law Form; but this depends upon a reaſonable Conſtruc- 


tion 
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tion of the Statute, which being expreſs that the Party may recover by ſuch 
Writ, but giving no new one, may be well intended to give the Party a 
Remedy by a Writ brought in the old Form. 

If there be more than one Statute concerning the ſame Offence, the lat- 2 Hawk. 
ter of which only continues the former, without making any Addition to F. C. 452. 
it, or only qualifies the Method of Proceeding upon it, without altering 
the Subſtance of its Purview, it is ſafe to conclude an Indictment on it gon- 
tra formam Statuti; but where the ſame Offence is prohibited by ſeveral 
independent Statutes, or a new Penalty is added by a ſubſequent Statute to 
an Offence prohibited by a former, it is ſaid to be ſafer to conclude contra 

mam Statutorum, than contra formam Statuti. | 

Facts done by virtue of an Act containing a former one, expired, may 
be laid to be done by virtue of the original Act. Stra. 1066.—T ho? the 
Inditment be contra formam. Stat. it is not neceſſary that the Certiorari, 

Venire and Diſtringas, expreſs it. Stra. 843. 2 L. Raym. 1518.] | 
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* (1) hat ought to be the Foꝛm of a Caption of+p,ge.:5 
an Indictment. 


HE Caption of the Indictment is no Part of the Inditment itſelf, but 2 Hal. Hig. 
it is the Style of the Preamble, or Return, that is made from an Inferi-P. C. 165. 
or Court to a Superior, from whence a Certiorari iſſues to remove it, or 
when the whole Record is made up in Form; for whereas the Record of the 
Indictment, as it ſtands upon the File in the Court whereinit is taken, is only 
thus: Juratores pro Domino Rege ſuper Sacramentum ſuum preſentunt ; when 
this comes to be returned upon a Certiorari, it is more (a) full and explicite, (a) And in 
this Form, 
Norff. Ad generalem Seſſionem Pacis tent. apud S. in Com, prædict. g die Oflobris Anno Regni, Ce. 
coram A. B. C. D. & Sactis ſuis Juſticiariis Domini Regis ad Pacem dicti Domini Regis in Com. pre» 
dict. c:nſervand. nec non ad diver ſas felonias, tranſgreſs. & alia malefacta in eadem comitat. au iend, 
& terminand. aſſignatis, per Sacrament. E. F. G. H. Sc. proberum & legalium hominum comtt. præ- 
dif. jurat, & onerat. ad inguirend. pro dicto Domino Rege & pro corpore Comit. præ dict. cæiſtit 
pr a.ſentatum. 2 Hal. Hiſt. P. C. 165. 


Every Caption of an Indidtment muſt ſhew that it was taken before a Hawk. 
Court which has a proper Juriſdiction; and therefore if it ſhew only that F- C. 453. 
it was taken before J. S. Steward, without ſhewing to whom, or in what 
Court; or if the Caption of an Inquifition ſuper viſum Corporis, ſhew only 
that it was taken before F. S. Mayor of London, without adding that he 
was Coroner ; or it it barely call him Coroner, without ſhewing that he was 
ſuch for the Diſtri& in which the Inquiſition was taken, it is inſufficient ; 
but if it ſhew that he was a Coroner in the County, it ſufficiently ſhews 
that he was a Coroner for the County; and if the Caption ot an Indictment 
ſhew that it was taken at the Seſſions of the Peace of ſuch a County, it fuf- 
ficiently ſhews that ſuch Seſſions was holden for the County; but if it only 
ſhew that it was holden in the County, it is faid to be inſufficient ; fo it is 
al ſo if it omit the Clauſe nec non ad diverſas felonias, Ic. or if it barely ſhew 
that the Inditment was taken at a Seſſions of the Peace, without ſhewi 
before whom, or without naming of the Juſtices, or ſhewing for what Place 
they were Juſtices ; or if in deſcribing them as Juſtices ad Pacem, Ic. con- 
ſervand. it omit the Word afſignar. but if it ſufficiently ſhews that ſome of 
them were of the Quorum, by ſhewing that the Indictment was taken at a 
General Seſſions, and if it call them Juſtices of Peace, it needs not any 
farther to ſhew that they were Juſtices of the King's Peace. | 

Vol. III. N The 


2 Hawk. 
P. C. 254. 


2 Hawk. 
P. C. 254. 


2 Hawk. 
P. Gs 254 


page 116“ which is omitted be, in common Underſtanding, implied in what is ex- 
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2 Hawk, 
P. C. 255. 
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The Caption of an Indictment ad magnam curiam cum leta tent. is in- 
ſufficient ; but if it be ad magnam curiam & ad letam, or ad viſ. franci 
pleg. cum cur. baron. tent, perhaps it is ſufficient; for ſince the Court Baron 
has no Juriſdiction over Criminal Matters, and the Caption in theſe laſt 
Caſes is not expreſs that the Indictment was taken at it, as it is in the firſt 
Caſe, the Court will intend that it was taken at the Leet, which alone had 
Power to take it. 

The not ſhewing in the Caption of an Indictment at a Leet, whether the 
Court were holden by Charter or Preſcription, is helped by the Multitude 
of Precedents, | 

Every Caption of an Indictment ought to ſhew that the IndiQors were of 
the Precin& for which the Court was holden, and that they were twelve in 
Number, and that they found the Indictment on their Oaths ; alſo Indict- 
ments have been quaſhed for an Omiſſion of the Names of the Jurors; and 
others, for want of the Words proborum & legalium hominum ; and others, 
for want of the Words adtunc & ibidem before jurat' & onerat'; and others, 
for want of the Words ad inquirend. pro Domino Rege & pro Corfore Comi- 
tatus ; yet of late Years Exceptions of this Kind have not been much fa- 
voured, eſpecially if the Indictment were in a ſuperior Court, and that 


reſſed. 
l Every Caption muſt ſhew a certain Day and Year when the Indictment 
was found, and muſt record it in the preſent Tenſe ; but if it deſcribe the 
Court as holden die Martis & die Mercurii, or on ſuch a Day in ſuch a Year 
of the King, without ſhewing what King ; or if it ſhew the Day and Year 
in Figures, which are not Roman f, it is inſufficient ; yet it needs not add 
the Year of the Lord; and the Multitude of Precedents have made good 
the Uſe of Extitit Pre ſentat' inſtead of exiftit, Cc. 

Every ſuch Caption muſt alſo ſhew where the Indictment was found, 
that it may appear to have been at a Place within the Juriſdiction of the 
Court ; and therefore if it ſet forth, that the Indictment was taken at a 
Seſſions of the Peace, holden for ſuch a County at B. without ſhewing in 
what County B. lies, otherwiſe than by putting the County in the Mar- 
gent, it is inſufficient ; but if an !nquelt of Death be ſet forth as taken at 
B. before the Coroner of the Liberty of B. it needs not expreſs that B. is 
within the Liberty of B. for it cannot but be i-tended. 


(K) CUhere an Indictment may be quathed. 


Y the Common Law, the Judges may, in Diſcretion, quaſh any Indict- 
ment for any ſuch Inſufficiency in the Body or Caption ot it, as will 
make a Judgment given on it againſt the Defendant erroneous ; but they 
are in no Caſe bound ſo to do ex debits juſtitiæ but may oblige the De- 
fendant to plead or demur ; and this they generally do where the Offence 
is of an enormous or public Nature, or where the Indictment has been 
removed by Certiorari, and a Recognizance for procuring the Trial of it 

has been forfeited. | 
{ IndiAment againſt Six jointly and ſeverally, for exerciſing a Trade, 
may be quaſhed. Sera. 623. The Court will not quaſh an Indictment, 
becauſe not laid contra formam fiat. but leave Defendant to demur. Stra. 
602.— The Court cannot - ſtrike Counts out of an Indictment, for it is 
the Finding of the Grand Jury. Stra. 1026, Hardw, 203.— B. R. will 
; quaſh 
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uaſh an Indictment at Quarter Seſſions for Perjury at Common Law, for 
Want of Jurifdiftion. Stra. 1088.—B. R. will not quath an Indictment for 

a Nuifance, but put Defendant to demur. Andr. 2 20. - I ndictment for 
Words ſpoken to a Juſtice, but not laid to be ſpoken to him in the Exe- 
cution of his Office, quaſſed. Andr. 226. — Indictment for maintaining 

a Cottage, without laying four Acres of Ground thereto, if it ſays, wwas 
preſented, without adding on the Oaths of Twelve, &c. and if it only ſays, 
Defendant maintained it for Habitation, without laying it was inhabited, 
{hall be quaſhed. Andr. 230.—The Court wil! not quaſh an Indictment 
for not attending a Mayor to execute his Warrant, but Defendant may ®- 
demur to it. S ra. 1211.— The Court will not quaſh an Indictment againſt 
Overſeers for not paying Money over to their Succeffors-; for quaſhing 

is not ex debito juſtitiæ, and this is a growing Evil. Stra. 1268.— The 
Court will quaſh an Indictment for not receiving an Apprentice, if it 
does not appear by the Cireumſtances averred, that it was a Binding 
within the „at. 43 Elis. cap. 2. and Qu. Whether an Indictment lies ? 
Stra. 1268.— The Court will not, on Motion, quaſh an Indictment againſt 
ſeveral for breaking and entering a Mine, and carrying away Lead; eſpe- 
cially if it is at the Time that the Judges are trying others in the ſame 
County for a like Offence. 1 Wil/. 325, —lInditment lies not for ſetting 

a Perſon on the Footway to deliver printed Bills of Defendant's Occupa- 
tion, whereby the Way was obſtructed; and Indictment ſhall be quaſhed, 

1 Burr. 516, — Nor againſt a Spiritual Perſon, for occupying Lands 
contrary to 21 H. 8. cap. 13. the Proceeding muſt be by Action or In- 
formation, and it muſt be in one of the King's Courts, not at Seſſions. 

1 Burr. 5 43. -A Motion may be made the lift Day of Term, to quaſh an 
Inditment, but not to quaſh an Order, 1 Burr. 651. — Motion for 

the Proſecutor to quaſh his own Indictment is not of courſe, eſpecially 

if the Defendant has been put to Expence. 3 Burr. 1468. if after 
Indictment removed by Certiorari it is at Iſſue, and Jury appointed, Pro- 
ſecutor countermands Notice of Trial, and Defendant chuſes to bring it 

on by Proviſoe, and it. ſtands for Trial, and Proſecutor in the Interim gets 

a new Indictment found, and then moves to quaſh the firſt, alledging it 

to be defective, which was cured by the new, on which it's intended to 
proceed; the Court may (by Conſent) order the fiſt to be quaſhed, and 

the ſecond to be put in it's Place, and to ſtand in the ſame Condition. 
Id.— The Court refuſed to quaſh an Indictment, for ſeiling Flour by 
falſe Weights, tho? it appeared on the Face of it that the Flour-Scale was 
the lighter, which muſt tend to the Prejudice of the Seller, and tho? it did 

not ſay where the Selling was. 3 Burr. 1841. ] 

By the 7 V. & M. cap. 3. No Indictment for High Treaſon or Miſ- 

* priſion thereof, (except Indictments for counterfeiting the King's Coin, 
« Seal, Sign or Signet,) nor any Proceſs, or Return thereupon, thall be 
* quaſhed for Miſreciting. Miſpelling, falſe or improper Latin, unleſs Ex- 
* ception concerning the ſame be taken and made in the reſpective Court 
* where the Trial ſhall be, by the Priſoner, or his Counſel aſſigned, (2) (6) In the 
before any Evidence given in open Court on ſuch IndiQtinent ; 2 — 
8 . f | 
% ſhall any ſuch Miſreciting, Miſpelling, falſe or improper Latin, aſter geen ſettled, 
*« Conviction on ſuch Indictment, be any Cauſe to ſtay or arreſt Judgment; that no ſuch 


« but nevertheleſs any Judgment on ſuch Indictment ſhall be liable to be Exception 
GE. can be taken 


* reyerſed on a Writ of Error, as formerly.” 
after Plea 
pleaded. 
2 Hawk. 
P. C. 259. 
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(A) Who are Jnfants; and herein of the ſeveral 
Ages and Periods between which the Law dif: 
tinguiſhes as to ſeveral Purpoſes, 118. 5 

(B) To whom the Pꝛivilege of Jnfancy extends, 
02 who are to be confidered as Minoꝛs. 123. 

(C) How far the Law regards and takes notice of 
Jnfants in Ventre ſa Mere. 123. 

D) How Jnfancy is to be tried. 124. | 

(E) Of what Things an Inkant is capable, in Re- 
lation to the JPublick, and in which he thall an- 
ſwer foz his I2eglet, 125. 


(F) Ot what Things capable, being fox his own 


Advantage. 126. 


(G) Pow far the Law takes care of his Intereſt, 


ſo as not to let him ſuffer by His Laches; and 

herein where he muſt take notice of and perfozm 

Conditions, &c. 15 3 

(H) There puniſhable foz Crimes and Injuries 
committed by him. 1 30. Ne Ie 

(1) Df the Atts of Inkants, as they are good, void, 
02 voidable. 132. 


And herein, 


1. Of his Contracts for Neceſſaries. 132. 
2. Of judicial Acts, or Acts done by him in a Court of 
Record. 134. 
3. Of his Acts in Pais, where void or only voidable. 
136. 
4. Where void, or voidable, as to the Infant, ſhall yet 
bind others. 140. 
5. At what Time voidable Acts are to be avoided. 141. 
6. By whom to be avoided. 142. 
7. In what manner they are to be avoided, 143. 
8. Of the Confirmation of voidable Acts. 145. 


(K) Of 


INFANCY any AGE. 


(K) Of the Pꝛivilege of Jnfants in Suits and Ac- 
tions by and againſt them, 146. 


And herein, 
1. How far the Courts take care of the Intereſt of In- 


fants. 146. 
2. How they are to appear when they ſue or are ſued, 


148. 


„(J) Of the Pꝛivilege of Jnfancy as to the JPA: *Page 118 
rol's demurring. 152. 


And herein, 


I. In what Actions the Parol ſhall demur. 152. 

2. Where the Parol ſhall demur without any Plea 
pleaded. 156. 

3. Upon what Plea pleaded the Parol ſhall demur. 158. 

4. For the Nonage of what Perſon the Parol ſhall de- 


mur. 158. | 
5. In reſpect to what Eſtate and Intereſt the Parol ſhall 


demur. 159. 
6. Where for the Nonage of the Vouchee. 160. 
7. Where for the Nonage of the Prayee in Aid. 161. 
8. In what Caſes if the Parol demur againſt one it ſhall 
againſt another. 162. 
In what Caſes the Demurrer of the Parol for Part 
ſhall be for all. 163. 
10. Of the Prayer of Age and Counterplea. 163. 


(A) Tho are Jnfants; and herein of the ſeveral 
Ages and Periods between which the Law 
diſtinguiches as to {everal Purpoles. 


ROM the Obſervations made on the daily Actions of Infants, as to 
their arriving to Diſcretion, the Laws and Cuſtoms of (a) every 
Country have fixed upon particular Periods on which they are preſumed (a) For tho? 


capable of acting with Reaſon and Diſeretion. Hence in our Law the (5) ya ner ae : 
. Oo n 


full Age of Man or Woman is (c) Twenty-one Years. mock, being 
| gy 2a wiſe and 
well calculated Law, yet it is not of any Force here, or in any other Countries, farther than by Cuſ- 
tom or Acts of Parliament it has been admitted. Hal. Hiſt. P. C16. (6) It's the full Age of 
Male os Female, according to common Speech. Lit. [. 104, 259. (e] At which Age he is capa- 
ble of contracting, and may alien his Lands, Goods and Chattels z and this Period we have fixed upon 
ſrom the Feudal Law, for by that Law the Tenant at this Age was preſumed capable to attend hie 
Lord in the Wars, and therefore at this Age was out of Ward of Guardian in Chivalry, Co. Lit. 
7. b —But according to the Civil Law, the compleat full Age, as to Matters of Contract, is twenty= 


five Years, Dig. lib. 4. tit. 4. Hal. Hiſt. P. C. 17. 
Therefore 
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Dyer 143. Therefore if one under the Age of (d) Twenty-one Years makes his 
Raym. 84. (e) Will, and thereby deviſes his Lands, and after attains the Age of 


+7 —4 Twenty-one Years, and dies, without making any new Publication there- 
4 


Cuno be of, this Deviſe is void. 

born the - | 

16th Day of February, this Child will be of full Age any Part of the 15th Day of February Twenty. 
one Years after, for the Law makes no Fractions of a Day, and upon the laſt Inſtant of that Day he 
would have compleated Twenty-one Years. Keb. 689. Sid. 162. Raym, 84, S. C. Herbert and 
Far bel. 2 Mod. 281. 8 P. ar guende. Salk. 44.S. P. ſad by Heli, to have been adjudged. Ld, 
Ray m. 281, 489 (e) So if an Infant make a Deed, and deliver it within Age, and after wards, 
upon his coming of id Age, deliver it again, yet the Deed is void; for the Deed mutt take effect 
from the firtt Delivery, or not at all. 3 Co. 35. b. 


Vaugh. 175. But though a Perſon under the Age of Twenty-one cannot diſpoſe of his 
Lands, yet it is ſaid, that one under that Age may, purſuant to the Sta- 
tute of 12 Car. 2. cap. 24. diſpoſe of the Cuſtody of his Infant Child, and 
that ſuch Diſpoſition draws alter it the Land, c. as incident to the Cuſtody, 

page 119 * Alſo, it ſeems, it was agreed, that an Infant Male at fourteen, and Fe- 

2 Mod. 315. male at tweive, may diſpoſe of their perſonal Eftate at thoſe Ages: For 

+7 wag herein the Common Law has appointed no Time, being a Matter pages: 

— able in the Spiritual Court, which herein proceeds according to the Civil 

2 Vern. 469. Law, by which Law Infants at thoſe Ages are preſumed to have ſufficient 

Preccd. Diſcretion to make ſuch Diſpoſition ; and therefore their Teſtaments in 

aaron od theſe Caſes are not to be ſet afide, or controuled in Chancery or the Tem- 

Office of © poral Courts. 

Execut, 308, 

it is ſaid that the Common Law has not preciſely determined at what Age a Perſon may make a 

Diſpoſition of his perſonal Eſtate ; but that it is generally allowed it may be made at the Age of cigh- 

teen,——And my Lord Ceſe mentions ſeventeen or eighteen ; at which Years, he ſays, an Infant may 

make his Teſtament, and conſtitute his Executors for his Goods and Chattels. Co, Lit, 89. b. 


Co. Lit. 33 The Age of Conſent to a Marriage in an Infant Male is (% fourteen, 
78, 79. and in a Female twelve; g) but they may marry before, and if they agree 
2 Inſt. 434. thereto when they attain theſe Ages, the Marriage is good; but they can- 
3Inlt. 88,59. not (6) difagree before then; and if one of them be above the Age of Con- 


6 Co. 22. . * 4 15 5 » = 
718. 43. ſent, and the other under ſuch Age, the Party ſo above the Age may as 


Rol. Abr. Well difagree as the other; for both muſt be bound, or neither, 

349) 341. 

That herein our Law and the Civil agree, (or that before theſe Ages they are ſaid to be impuberes. 
Hal. Hiſt. P. C. 175,—And though by our Law they way agree before, yet if the Wife hath a Child, 
begotten after Marriage, ſolemniz ed infra anne nubiles, and ior that Cau e afterwards divorced, it is 
4 Baſtard. 7 Co. 42. Ec. Keen's Cale, Ceod:lph. Repert, Cancn. 484. (g) And they are Baron 
and Feme de face; fo that the Baron before be attains the Age of fourteen, or the Wife twelve, may 
have Treſpaſs de Muliere abdufia cum benis Viri, Rol. Abr. 340, Moor 741. 2 And. 208. 6 Co. 
22, [) If they diſagree by Parcl, ard atterwards agree and live tcgether as Man and Wife, the 
Diſagreement is not binding, but that they may well live together without any new Marriage. Rol. 
Abr. 341. Zee and Afbtin,—But il the Diſagreement had been before the Oidinary, they could never 
agree again to make it a good Martiage. Rol. Abr. 31. fer Warlerten — I a Man within the Age 
ot lourtcen takes a Wite of tu'] Age, and after brings a Writ de Muliere abdudta cum bents Viri, and 
aiter comes to the Age of ourteen, it he after makes any Continuation of the Action, this ſh.1] be an 
Agreement tothe Mairiage, fo that it cannot after be defeated. Rol. Abr. 341. 


Co. Lit. 79. Put though the Party above Age may as well diſagree as the other, yet 
it is faid that the Party cannot do it before the other arrives at the pro- 
* Sce infra per Age: * Alto it is faid to have been (i) adjudged; that if a Man mar- 
ENG of ries a Woman that is within the Age of twelve Years, and after the 
Rot, Woman at eleven Years of Age diſagrees to the Marriage, and after the 
Abr. 341. Huſband takes another Wife, and hath Iſſue by her, that this @ Baſtard 
tor the firſt Marriage continues, not withſtanding the Diſagreement of the 
Woman ; for the cannor dilagree within the Age of twelve Years, and fo 
+ See the her Diſagreement is void 1. 
ze Caſe · N if 
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If a Man marries a Woman that is within the Age of twelve Years, and | 
after the Feme Covert within the Age of Conſent diſagrees to the Marriage, Rol. Kew 

and after the Age of twelve Vears marries another, now the firſt Marriage e WY 
is abſolutely diſſolved, ſo that he may take another Wife; for though the Warner, ad- 
Diſagreement within the Age of Conſent was not Þ ſufficient, yet her taking Judged in B. 


another Huſband after the Age of Conſent affirms the Diſagreement, and &, vpon a 
be Marriage avoided ab initio Writof Error 
ä « . out of the C. 
B. and the 


firſt Judgment affirmed. Moor 378. S. C. adjudged, becauſe ſhe cohabited with ker ſecond Huſ- 
band at all Times after the Age of Conſeat. But note; It does not appear by the Book whether the 
ſecond Marriage was at or before the Age of Conſent, N. Dyer 13. a, Margin, S. C. cited. 


＋ See infre, the Caſe of Lord Decius. 


But for the better Explication hereof it may not be improper to inſert a 
Caſe determined before the Delegates, which was thus: 

Mrs. K. Fitzgerrard was married to my Lord Decius, ſhe being of the 21 June 
Age of twelve Years and a Half, and he of the Age of eight; afterwards, 29 Car. 2. 
ſhe being thirteen Years old diſagreed from this Marriage, and married pf 2 . 
Mr. Villers; and upon Suit in the Spiritual Court the ſecond Marriage Series. 
was affirmed : The Lord Decius appealed to the Delegates ; and it was Ian, Fleet- 
argued by Civilians and Common Lawyers before the Biſhops of London Street. 
and Richeflter. North C. J. Littleton Baron, Jenes and Atkins Juſtices, 

* and ſeveral Doctors of the Civil Law: The Civilians faid, That Minors *Paze 120 
could not contract Matrimony, but only Spon/alia de futuro, and therefore 
though they bind themſelves per verba de preſenti tempore, yet the Law, 
by reaſon of the Incapacity of the Parties, would make ſuch a Conftruc- 
tion that it ſhall only be a Contract de futuro. In this Caſe indeed one 
of the Parties is of Age of Conſent, but that makes no Diverſity ; for a 
Contract of Mairimony is utringque obligatorius, and reciprocal in its Na- 
ture. On the other Side it was ſaid, that ſuch a Contract as this betwixt 
Perſons of unequal Ages might as well eludicate as other Contracts, which 
are alſo utrinque obligatori: ; they ſaid, that a Contract of Marriage car- 
ries a Relation in itſelf, and is reciproca!, but that in ſome Caſes this 
may fail, by reaſon of an Accident or Circumſtance in the Perſons, not- 
withſtanding which the Nature of the Thing will remain to be ultro.citro- 
que obligatory, as we ſee in other Contracts ; but Arguments from the 
Definition of Civil Affairs are not cogent ; for no Law can be framed to 
meet with all Emergencies and Circuniſtances but ought to be differently 
applied according as the particular Circumſtances require The Law does 
not make Coatiacts per werba de preaſenti tempore to be Contracts de future, 
but in” Caſes of Minors, and they cannot ſhew any Texts that Contracts 
per verba de praſenti by Majors ſha!l be by Conſtruction made Contracts 
de futuro. The Laws of God and Nature require Performance of Pro- 
miles and Agteements; ard the Woman, in the preſent Cafe, cannot 
diiſent before the Huſband come ts the Age of Conſent, becauſe till then 
he cannot diſſent no more than he can aſſent. Serjeant Maynard, In 
our Law, Marriage betwixt Minors has the Effect of a Marriage till 
it be annulled: If the Woman de nine Years old the ſhall be endowed, be 
the Huſband of what Age ſoever, and Dower can never be, but where 
there was a precedent Marriage, pofito effetu ponitur cauſa ; ſuch a Wife 
ſhall have an Appeal of the Death of her Huſband, and the Huſband in 
ſuch a Caſe ſhall have a Writ de Uxore abducta cum bonis Viri, If Tenant 
by Knight's Service di-, his Heir within Age of Conſent, and married, 
the Lord cannot tender him to Marriage, a Diſagreement, he within Age. 
Lee and Aſhton, 5 Fac, I. where two within Age had contracted Matri- 
mony, and the Parent of one was bound to give ſo much at their Age 
of Conſent, if they would agree to this Marriage: An Action was 
brought for this Money, and it was found that within Age they diſ- 


agreed, but at their full Age agreed; and Judgment was for the Plaintiff, 
becauſe 


5 


ä 
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becauſe the Diſagreement was not material. 1 Inft. 79. Baniſters verſus 
Offey. Our Law calls it Matrimonium, although the Term of Spon/alia is 
not unknown to us; we find it in Glanwzl, Lib, 6. and Littleton calls it 
an Affiance; to ſhew what Regard our Law has to ſuch a Marriage, he 
Cited 1 Inf. 33. 1 Roll. Abr. 340. Dyer 369. To prove that before Age 
of Conſent no Agreement or Ditagreement can be, Moor 575. 1 Roll, Abr. 
41. i Inft. 79. and the Pleadings in 7 Co. Kenn's Caſe, and 6 Co. Am- 
roſia George's Cale. Thurſby. cont. Our Law gives ſuch Credit to this 
inchoate Marriage, that, if the Parties die before it be avoided, the Law 
will not ſay that it was null and void; and upon this Ground are the 
Caſes of Dower and Appeal which have been cited. The Caſe in Dyer 
369. is for the Decree ; for there, by the Opinion of many Doctors, guam- 
vis alia ſunt Sponſalia de futuro, tamen in cauſa Dotis extenduntur ad 
verum Matrimonium ratione Privileg:t; he cited 7 H. 6, 11. 6 Co, 22. 
and the Sentence given in the Spiritual Court was affirmed. 

Co. Lit. 78. And as the Age of fourteen is the Age of Conſent to a Marriage in an 
b. Infant Male; fo by Law hath he ſeveral other Ages aſſigned him to ſeveral 
Hob. 225. Purpoſes, wiz. at the Age of twelve to take the Oath of Allegiance in the 
Tourn or Leet, at fourteen to be out of Ward of Guardian in Soccage, to 
chuſe a Guardian; and this alſo is accounted his Age of Diſcretion ; fifteen 

to have had Aid pur fair Fitz Chevalier. | 
®Page121 The Authority of a Guardian in Chivalry did not determine till the 
Lit. f. 103. Heir, if a Male, came to the Age of twenty-one Years ; becauſe it was pre- 
Co. Lit. 75. ſumed that till that Age he was not capable of doing Knight Service, and 
_ attending the Lord in his Wars. The Guardianſhip of an Heir Female 
determined at (a) fourteen at Common Law, but by Weftminſter the iſt, 
(a) Before the Lord had the Wardſhip till ſhe attained the Age of fixteen, to tender 


which Time, her convenable Marriage; but the Authority of a Guardian in (+4) Soc- 


if the Guar-cage, as hath been ſaid, ceaſes” at the Age of fourteen, at which Age the 
Gian AMIPa- Jafant may call his Guardian to an Account, and may (c) chuſe a new 


raged her in 
Marriage, an Guardian, 


Action la 

againſt bin by the Statute of Merten, c. 6. Lit. ſ. 108. Co. Lit. 80. (b) But the Guardianſhip 
of the Father, which is a Guardiarſhip by Nature, continues till the Son and Heir Apparent attain 
to the Age of twenty-one Years; but that is with reſpect to the Cuſtody of the Body only, Carth, 
386. per Holt, C. ]. (c) In the Spiritual Court, if the Infant be above the Age of ſeven, he 
chuſes his own Curator or Tutor; but if under that Age, they chuſe one for him, 


„ One within the Age of twenty-one Years may do Homage, but cannot 
1 do Fealty ; becaule in doing of Fealty he ought to be ſworn, which an In- 
(% Bot an fant (d) cannot be. 


Infant at the . | 
Age of fourteen may be ſworn 2s a Witneſs, at which Ape he is preſumed to have ſufficient Diſcre- 
tion. 2 Hal. Hiſt, P. C. 278. Vide Tit. Ecidence, Letter (A). 


An Infant at the Age of ſeventeen may be a Procurator or (e Executor; 


r Co. 29. b. > g 4 . 

OF. Ex Jof. and in this both the Civil and Common Law agree. 

Hal. Hiſt. 

. 1. (e) And if one under the gg of ſeventeen be made Execvtor, and Adminitration 


durante minore etal? is granted to another, ſuch Adminillration ceates when the Infant arrives tothe | 
Age of ſeventeen. Hob, 280. VYelv. 128. 5 Co. 29. Godoiph. 102. But if Admiciftration be 
granted to one during the Minority of a Perſon who is intitled to it as next of Kin to the lateſtate, 
juch Adminittration docs not determine till the Infant's Age of twenty-one ; becauſe before that Age 
he cannot give Bond to the Ordinary to adminiſter faithiully, Carth, 446, 447. ILA. Raym. 338. 
5 Mod. 395. Comb. 475. Salk. 39. pl. 7. 12 Mod. 194, 501. Comyns 112—159. pl. 107. 


Comp. in- Infancy is a good Cauſe of Refuſal of a Clerk; alſo by the Statutes 13 
5 14 Elig. cap. I2 aid 13 & 14 Car, 2. none is to be admitted a Deacon unleſs 
Giüf Cod. be be twenty-three Years at leaſt, not a Prieſt unleſs he be twenty-four. 


168. 3 Mod. 
67. 


By 
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By the Cuſtom of Gavelkind, an Infant at the Age of fifteen is reckoned Lamb: $24, 
at full Age to ſell his Lands; and this ſeems to have been taken from the ng. & wee 
Civil Law, which reckons fourteen the Ætas Pubertatis ; for they reckon- a me” 
ed that though the Infant had ended his Years of Guardianſhip at fourteen, : 

et he might not have completed his Account with his Guardian till the 
Age of fifteen, and that was eſteemed to be the Age when he was com- 

letely out of Guardianſhip ; and therefore at this Age he was allowed 
to ſell the Lands deſcended to him: But in this the Cuſtoms of England 
differed from the Civil Law; for the Civil Law does not allow of his Diſ- 

ofitions till the Age of twenty-five ; and therefore this muſt have been al- 
lowed by the old Saxon Law, becauſe they thought that a great deal of 
't ime was loft, if the Infant could only uſe his own, without being able to 
diſpoſe of it in a Way of Traffick, or in Marriage, till twenty-five ; and 
therefore they allowed the Infant to ſell, but under great Limitations and 
Reſtrictions, that he might not be defrauded ; and by this Means they 
thought there was ſufficient Proviſion made for the Neceſſity of Commerce, 
which in the ſimall divided Shares was abſolutely neceſſary. 

Alſo by Cuſtom, in ſome Places, an Infant ſeiſed of Lands in Socage Co. Lit. 48. b. 
may at the Age of fifteen Years make a Leaſe for Years, which ſhall bind 
him after he comes of Age; for the Cuſtom makes fifteen his full Age to 
that Purpoſe. 

Alſo by the Cuſtom of London, an Infant unmarried, and above the 
Age of fourteen, though under twenty-one, may bind himſelf Apprentice 
* to (a) a Freeman of London by Indenture, with proper Covenants; which gp,... , 
Covenants, by the Cuſtom of London, thall be as (b) binding as if he were iet t; . 


of tull Age. 2 Bulſt. 192. 

2 Rol. Rep. 
305. Palm. 361. Mod. 291, 2 Danv. Abr. 421. pl. 7. 460. pl. 12. 2 Vern. 492. 2 Will. Rep. 
228. pl. 78. 9 Mod. 191. (a) But this Cuſtom does not extend to one bound Apprentice to 2 


Waterman under twenty-one ; for the Company of Watermen are but a voluntary Society, and being 
free of that does not made one free of the City of Lenden. 6 Mod. 69. 12 Med. 415. (6) And for 
Breach an Action may be brought in any other Court, as well as in the Courts in the City. Moor 136. 


As to Capital Offences, in which the Law is the ſame with regard to the F. N. B. 202. 
Male and Female Sex, the Age of fourteen is the common Standard, Og 247. 
which both Males and Females are, by (c) our Law, obnoxious to Capital 8 NE: 
Puniſhments ; for this being the las Pubertatis, or Age of Diſcretion, the Hal. Hiſt. 
Law preſumes them at thoſe Years to be Doli Capaces, and capable of diſ- P. C. 25. 
re between Good and Evil; and therefore ſubjects them to Capital Hawk. F. C. 

uniſhments as m i ES... 

ments as much as if they were of full Age. Forſt. Cr. 

* Law. 70. 
() But the Civil Law, as to Capital Puniſhments, diſtinguiſhed the Ages in to ſour Ranks: 1. tas 
Paber tatis plena, wh.ch is eighteen Years. 2. Alas Pubertatis or Pubertas geneiaily, which is four» 
teen Years, at which Time they were likewiſe preſumed to be Deli Capaces. 3. Ala, Pubertati 
froxima; but in this the Ræman Lawyers were divided, ſome aſſigning it (o ten Years and an Halt, 
others to eleven, before which the Party was not pretumed to be Dilo Catan. 4. Infanlia, which 
laſts till ſeven Vears, within which Age there can be no Guilt of a Capital Offence, Rai. Hiſt. P. C. 


17, 18, 19. | 


But though the Age of fourteen be the Aras Pulertatis, before which Hal. Hiſt, 
our Law does not preſume the Party to be Doli Capax, and therefore that a P. C. 26. 
Party indicted for a Capital Off:nce committed before theſe Years, is to be 
found Not guilty ; yet hath this general Rule the iollowing 'Temperaments : 

1. That if the Party be above twelve, though under fourteen, and ap- Hal Hiſt. 
pears to be Doli Capax, and could diſcern between Good and Evil at the P. C. 26, 
Time of the Offence committed, he may be convicted and undergo Judg- 
ment and Execuiton of Death, though he hath not attained the Age of four- 
teen; but herein, according to the Nature of the Offence and Circumſtances 


of 


— — — —— 
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of the Caſe, the Judge may or may not in Diſcretion reprieve him before 
en the Caſe Or after Judgment in order to the obtaining the King's Pardon *. 
of William 
York, a Boy of ten Years of Age, convicted before Lord Chief Juſtice Miles at Bury Summer AF. 
ſizes, 1748, for the Murder of a Girl of about five Years of Age, and on whom Sentence of Death 
was paſſed, it appeared by the Boy's own Confeflion, That he had accuſed her of a Thing of which 
ſhe was innocent, and for the ſuppoſed Commiſſion of which, he had murdered her, and buried her 
in a Dungheap, placing the Dung and Straw that was bloody under the Body, and covering it up with 
what was clean; and having ſo done, he got Water and waſhed himſelf as clean as he could. 
The Chief Juſtice, out of Regard to the tender Years of the Priſoner, reſpited Execution, till he 
ſhould have an Opportunity of taking the Opinion of the reſt of the Judges, whether it was proper 
to execute him or not, upon the ſpecial Circumſtances of the Caſe; which he reported to the Judges 


at Serjeants-Inn, in Micha:lmas Term following, to this Effect, That, ſuppoſing the Boy to have 


been guilty of the Fact, there were ſo many Circumſtances ſtated in the Report, which were ug- 
doubtedly Tokens of what my Lord Chief Juſtice Hale calls a miſchievous Diſcretion, that he was 
certainly a proper Object for capital Puniſhment, and ought to ſuffer. The Judge reprieved the 
Priſoner ſeveral Times, in hopes that ſomething would have come out to ſhew, that he was deſired 
to do the Act by Perſons of Maturity; but nothing of that Kind falling out, he left him to abide the 
Sentence of the Law: But he aiterwards received his Majeſty's Pardon, on Condition of entering 
into the Sea Service, —#:de the Caſe in Feſter's Crown Law, fo. 70. &c. 


2. If an Infant be above ſeven, and under twelve Years, and commit, a 

Capital Offence, prima facie he is to be judged Not guilty, and to be found 

ſo ; becauſe he is ſuppoſed not of Diſcretion to judge between Good and 

Hal. Hiſt, Evil: But yet if it appear, by ſtrong and pregnant Evidence and Circum- 


F. C. 27. ſtances, that he had Diſcretion to judge between Good and Evil, Judg- 


ment of Death may be given againſt him; for Malitia ſupplet Atatem ; 
but herein the Circumſtances muſt be inquired of by the Jury, and the In- 
fant is not to be convict upon his Confeſſion: Alſo herein, my Lord Hale 
ſays, that it is Prudence after ConviCtion to reſpite Judgment, or at leaſt 
Execution; but he ſays, that if he be convicted, the Judge cannot diſ- 
charge him, but only reprieve him from Judgment, and leave him in 
Cuſtody till the King's Pleaſure be known. 

Hal. Hiſt, 3. If an Infant within Age be infra Mtatem Infantie, wiz. ſeven Years 

F.C. 27, 28: old, he cannot be guilty of Felony, whatever Circumſtances proving Diſ- 

low. 19. a. cretion may appear; for ex Præſumptione Juris he cannot have Diſcretion, 
and no Averment ſhall be received againſt that Preſumption. 


1 


*P.ze123* (B) To whom the Pꝛivilege of Jnfancy extends, 
02 Oha are to be conſidered as Minozs. 


Co. Lit. 43. © i HE Privilege of Infancy does not extend to the King ; for the Poli- 
Dyer 209. b. tical Rules of Government have thought it neceſſary, that he who 
is to govern and manage the whole Kingdom, ſhould never be conſidered 
as a Minor, incapable of governing himſelf and his own Affairs. 
Plow. 213.2. Therefore if the King within Age make any Leaſe or Grant, he is 
5 Co. 27. bound preſently, and cannot avoid them, either during his Minority, or 
7 Co. 12. hen he comes of full Age. . 
Co. Lit. 43. So if the King conſent to an Act of Parliament during his Minority, yet 
Rol. Abr. he cannot after avoid this Act; becauſe the King, as King, cannot be a 
728, Minor; for as a King he is a Body Politick. 
CroCar. 583. Alſo the Acts of a Mayor and Commonalty ſhall not be avoided, by 
5 Co.. reaſon of the Nonage of the Mayor. 
4 Co. 119. Although a Duke, Earl, or the like, be but a Minor, or not above ten 


Comp. In- Years of Age, in the Cuſtody and in the Family of another Nobleman, who 
CUIDD» 22, | may 
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may and doth retain Chaplains, yet he may qualify Chaplains to be diſpen- 
ſed withal to hold two Benefices with Cure, in like fort as if he was of full 


_ Infant in Gavelkind ſhall have his Age, and all other Privileges of Rol. Abr. 
the Infant at Common Law; becauſe though he hath the Privilege of Ali- 144 
enation at fifteen, yet that doth not take from him any Privilege he had 


before at Common Law 


A Baſtard being impleaded ſhall have his Age; for the dilatory Plea Co. Lit. 244. 
muſt be determined before the Pleas in chief can come on; ſo that the Pleab. 
of Infancy will ſtay the Suit, before it can be inquired whether he is or is 


not a Baſtard. 


— 


— 


(C) How far the Law regards and takes notice of 
Jnfants in Ventre ſa Mere. 


Godolph. 
Child in Ventre ſa Mere may be appointed Executor, or may take a Orph. Low 
Legacy; alſo if there are two or more at a Birth, they ſhall be joint 102. 
Executors or joint Legatees of the Thing bequeathed ; for the (a) Civil (©) And by 


our Law a 


Law, for the Benefit of the Infant, reputes a Child in his Mother's Womb Childin es- 
in the ſame Condition as if it were born, tre ſa Mere 
may be 


vouched; is capable of taking; the Mother may detain Charters ou Behalf of ſuch Child; a Bill may 
be brought on Behalf of ſuch Child; and a Court of Equity will grant an Injunction in his Favour to 
ſtay Waſte, 2 Vern. 710, 711. 


If there be a Baſtard eigne and Mulier puiſne, and the Baſtard enters, and Co. Lit. 244; 
dies ſeized, his Iſſue ſhall inherit the Lands, and exclude the Mulier tor ever; 
but in this Caſe, if the Baſtard had died leaving Iſſue in Yentre ſa Mere, 
and the Mulier had entered, and then a Son is born, yet cannot he enter 
upon the Mulier : And herein our Law differs from the Civil Law; for our 
Law requires an immediate Deſcent, which cannot be before the Perſon is 
in Ee; alſo by our Law the Frechold cannot be in Abeyance. 

ft appears to have been a Matter of much Controverſy,whether a Deviſe Page 124 
of Lands to an Infant in Ventra ſa Mere be good, becauſe not in Being to 11 H. 6. 15. 
take at the Time of the Death of the Deviſor; and ſince, as ſome ſay, by Bro. Devile 
the Deviſe the Perſon is to take immediately after the Death of the Deviſor, Nr 
the Freehold cannot be put in Abeyance by the Act of the Parties ; but 63). bs 
others hold, that ſuch Deviſe is good, though the Infant be not in Ze at 2 Bull. 273. 
the Death of the Deviſor, and that the Freehold ſhall not be in Abeyance, Cro. Elis. 


„ 


but ſhall deſcend to the Heir at Law in the mean Time. 423. 


But however, all the Books agree in this, that a Deviſe to an Infant when 

he ſhall be born, or when God ſhall give him Birth, is good as an Execu- oy 153- 

tory Deviſe, and that the Freehold ſhall deſcend to the Heir at Law in the Navan. 163 

mean Time f. S. C. S 
| | and Cutler, 

T At this Day it is clearly agreed that a Deviſe to an Infant in Yentre ſa mere is good, though he be 

born after the Teſtator's Death, and he ſhall take by way of Executory Devile. + Freem. 244, 293. 

Vile Fearne's Eſſay, zd Edition 429, Ec. 


So it is clear, that if Land be deviſed for Life, the Remainder to a poſt- Moor 637. 
humous Child, that this is a good Contingent Remainder ; becauſe there isa Church and 
Perſon” 


tat, 
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1 Perſon in Being to take the particular Eſtate; and if the Contingent Re- 
: Mod. + * mainder veſts during the Continuance of the particular Eſtate, or eo in- 
Salk. 227. anti that it determines, it is ſufficient. 


pl. 6. - 
Carth. 309. Reeve and Long; & vide 10 C 11 V. 3. c. 16. J and Head of Remainder and Reverfon, 


—_— 


m 


{= Which enables poſthumous Children to take a Contingent Remainder, which hath not any Truſt 
Eſtate to preſerve it, 


Rol. Rep. Alſo it ſeems agreed, that a Man may ſurrender Copyhold Lands im- 

— mediately to the Uk of an Infant in Ventre ſa Mere; for a Surrender is a 

—— N 5 Thing executory, and nothing veſts before Admittance; and therefore, if 

r there be a Perſon to take at the Time of the Admittance, it is ſufficient ; 

637. and not like a Grant at Common Law, which putting the Eſtate out of the 
Grantor muſt be void, if there be no Body to take. 

Hob. 240, If an Uſurpation be had on one in Ventre ſa Mere, at the next Turn after 


his Birth he ſhall be relieved on the Statute Veſtm. 2. cap. 5. 


D) How Jnfancy is to be tried. 


NFANCY is to be tried by Inſpection of the Court, or by Jury: And 
Lev. 142. Herein it is Jaid down as a Rule in ſome Books, that whereſoe ver it is 
Keb. 596. alledged upon the Pleading, that the Party was and yet is under Age, 
Cro. Jac, 59. there it ſhall be tried by Inſpection; but where the Infant is of full Age at 


581. the Time of the Plea, there it ſhall be tried per Pais, 
Co.Lit- 380, But here we muſt obſerve, that as to judicial Acts, or Acts done by an 


Moor 75. Infant in a Court of Record, and which he is allowed to avoid, the ' rial 
2 Rol. Abr. thereof muſt be by InſpeQion ; and therefore if an Infant levies a Fine, he 


* 483. muſt reverſe it by Writ of Error; and this ought during his 
2 Bulſt. 330. Minority, that the Court may by Inſpection determine the Age of theln- 
12 Co. 122. fant; but the Judges, as by Adj undta, may in ſuch Caſes inform themſelves 


(ah ro prove by Witneſſes, (a) Church-Books, Qc. 


the Nopage 
of a Deviſor, an Almanack, in which the Father had wrote the Nativity of his Son, was allowed to 


de ſtrong Evidence. Raym. 84. 


Co. Lit. 380. If an Infant brings a Writ of Error to reverſe a Fine for his Nonage, and, 

3 wi aſter InſpeQion, and Proof of Infancy by Witneſſes, dies before the Fine is 

"oa * reverſed, his Heir may reverſe it ; becauſe the Court having recorded the 
Nonage of the Conuſot, ought to vacate his Contract, when he appeared 
to he under a manifeſt Diſability at the Time he entered into it. 

Moor 189. An Infant acknowledged a Fine, and the Conuſees omitting to have 

& vide Cro. the Fine ingroffed till he came of Age, in order to prevent the Infant 

Jic.239,231.* from bringing a Writ of Error; yet the Court upon View of the Conu— 

*Fage 125 ſance produced by the Infant, and upon his Prayer to be inſpected, and his 
Age examined, recorded his Nonage, to give him the Benefit of his Writ 
of Error, which he muſt otherwiſe loſe, his Nonage determining before 

the next Term. | 
2) Thatif , So if an Infant ſuffer a common Recovery by appearing in (5) Perſon, 
he ſuffers 2 this muſt be reverſed during his Minority by Inſpection of the Judges. 


common 
Recovery by Guardian, and having a Privy Seal for that Purpoſe, ſuch Recovery cannot be at any 


Time ſet aide. But for this vide Tit. Fines and Recoveries, and infra Letter (I) 134, Tc. 


* 


But 
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But it is ſaid, that if an Infant ſuffers a Recovery, in which he appears Sid. 327. 
by Attorney, he may reverſe it after his full Age, as it may be diſcovered Lev. 143. 
whether he was within Age when the Recovery was ſuffered ; becauſe it 
may be tried per Pais whether the Warrant of Attorney was made by him 
when he was an Infant. 8 5 : | 

It is ſaid, that in all Caſes where the Party pleads that he was within skin. 10. pl. 
Age at B. and alledges a Place, that there the Trial may be well enough 10. 
where it is alledged ; where no Place is alledged, there in per ſonal Acti- 
ons where the Writ is brought, and in (5) real Actions where the Right (0 Cro. Eliz. 
of the Lands depends upon Infancy, the Trial is to be where the Land 816. S. P. 
lies, and if not, where the Action is brought. 

An Infant entered into a Recognizance of 100 J. as Bail to J. S. which Cams _— 
became forfeited, and he taken in Execution ; whereupon he brought an Lind rake 
Audita Querela, ſuggeſting his Infancy, and the Writ being brought into Eagle. 
Court, he appeared in propria Perſona ; and it was moved that he might be 
inſpected, and his Witneſſes examined; and thereupon his Mother peremp- 
torily depoſed, that at that very Time he was twenty Years old, and no 
more, and a Maid Servant gave circumſtantial Evidence to the fame Pur- 
poſe ; and it was moved that he might be bailed : But per Curiam, it is a 
Matter of Diſcretion either to admit him to Bail, or to refuſe it, he being 
in Execution; but if he had brought his Audita Querela before he had been 
taken in Execution, he muſt have a Super/edeas of courle ; and the Court 
would not bail him, though the Tong Vacation was near, but required the 
Evidence to be ſtrengthened by a Copy of the Regiſter where he was born, 
which being in Yorkſbire, he appeared again in Mich. Term in Cuſtody, 
and a Copy of the Regiſter was produced, and ſworn to be a true Copy, 
and the Mother and the Maid being again ſworn, and all agreeing in the 
ſame Thing, he was diſcharged by the Court. 


_ 
| 


(E) Df what Things an Inkant is capable in 
relation to the JPublick, and in which he ſhall 
anſwer for his Neglett. 


N Infant ſeems capable of ſuch Offices as do not concern the Ad- Plow. 3 9. 
miniſtration of Juſtice, but only require Skill and Diligence; and 381. 
theſe, it ſeems, he may either exerciſe himſelf, when of the Age of Diſ- Co. 48, 97. 


cretion, or they may be exerciſed by Deputy; ſuch as the Offices of Park- Hi 
keeper, Foreſter, (c) Goaler, c. J The Sta- 


; tute of Weſt- 
minfler, 2. c. 11. extends to an Infant Gaoler, ſo as to charge him in an Action of Debt for an Eſ- 
cape of one in Execution. 2 Int. 382, 3 Mod. 222. S. P. cited. 


* But it is ſaid, that an Infant is not capable of the Stewardſhip of a * Page126 
Manor, or of the Stewardſhip of the Courts of a Biſhop ; becauſe, by 1 
Intendment of Law, he hath not ſufficient Knowledge, Experience and n 
Judgment to uſe the Office, and alſo becauſe he cannot make a De- Abr. 163. 


puty. March41,43. 
| Cro. Eliz. 
636. Cro. Car. 556. 


An Infant cannot be an (4) Attorney, (e) Bailiff, FaQor or Receiver, 
If 


| | F. N. B. 118. 
Roll. Abr. 117. Co, Lit. 172. Cro. Eliz. 6339. (d) Cannot be an Attorney, becauſe he cannot be 
worn. March 92. (e)] Becaule not to be charged in any Account. Co, Lit. 112. Vot in an 
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Rolle Abr. If an Infant, being Maſter of a Ship at Sz. Chriflopher's beyond Sea, by 
530. Furnes Contract with another, undertakes to carry certain Goods from St. Chrif. 


_ Smits. topher's to England, and there to deliver them; but does not afterwardy 
dition denied deliver them according to the Agreement, but waſtes and conſumes them, 


to the Court he may be ſued for the Goods in the Court of Admiralty, though he be an 

ofAdmiralty. Infant; for this Suit is but in Nature of a Detinue, or 'Trover and Conver- 
. ſion at the Common Law, 

Roll. Abr. 2. If an Infant keeps a common Inn, an Action on the Caſe upon the 


Carth. 167. Cuſtom of Inns will not lie againſt him. 
Cited. 


So if an Infant draws a Bill of Exchange, yet he ſhall not be liable on the 


8 (e) Cuſtom of Merchants, but he may plead Infancy in the ſame Manner 


ver. Harri- that he may to any other Conttact of his. 
ſen, adjudged 
onDemurrer · (e) Not a Trader within the Statutes of Bankrupts. Yide Tit. Bankrupt, 


552 85 An Infant cannot be a (4) Juror; and it is ſaid by Hobart, that by the 
be aWitneſs Wiſdom of the Common Law a Perſon under forty-two could not be on a 
if be appears Trial de Ætate probanda, becauſe he then tried a Matter which might have 


to have Diſ- happened before he was twenty-one. 
cretion. Vide 
Tit. Evi- 


_—_ An Infant, or one under the Age of twenty-one Years, cannot be 
5 elected a Member of the Houſe (e) of Commons; nor can any Lord of 
Parliament fit there until he be of the full Age of Twenty Years. 


expreſly en- 
acted by the 
788 N. CM. c. 25. ſ. 8. 


. K Fide Head An Infant may be appointed Executor, but he cannot adminiſter till he 
. 1 of the Age of ſeventeen —and "BT that Age, Adminiſtration 1s to be 
= N ranted to ſome Friend of his; but an Infant cannot be an Adminiſtrator 
n Letter (A); = the full Age of twenty-one Years, bec le before that AF7e he cannot 

2/ _ give Bond, as required by the Statute, to adminiſter faithfully. 

- The Court Teemed to be of Opinion that an Infant cannot be a Mayor of 

a Corporation, nor be elected a Burgeſs of one. But the Law ſeems to re- 

main unſettled, Caſ. temp. Hardw. 8. Vide ante Page 123. 


(F) Of what Things capable, being foz His own 


N Infant is capable of inheriting, for the Law preſumes him capable 

of Property ; alſo an Infant may purchaſe, becauſe it is intended for 

his Benefit, and the Freehold is in him till he difagree thereto, becauſe an 
Agreement is preſumed, it being for his Benefit, and becauſe the Freehold 
Pagel 27* cannot be in the Grantor contrary to his own Act, nor can be in Abey- 
| ance, for then a Stranger would not know againſt whom to demand his 
Right; and if at his full Age the Infant agrees to the Purchaſe, he cannot 


afterwards avoid it ; but if he dies during his Minority, his Heirs may 
; avoid 


Co. Lit. 2,8, 
2 laſt. 203, 
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Indebitatus upon an Infimul cemputaſſet; for in this Action no Evidence ſhall be given of the Value 
or Neceſſity of the Things, but of the Account only, in which the Infant may be miſtaken, Latch 
169. adjudged, Noy 87. S. C. adjudged, between Hed and Whiterick, & wide Palm. 528. 2 Roll. 
Rep. 271.,——Nor can an Infant be charged as Bailiff, &c. in Equity farther than in Law ; and 
therefore it is ſaid, that if ſuch à one is made Factor, his Friends ſhould give Security for his Ac- 


counting. Abr. Eq. 6. 
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avoid it; for they ſhall not be bound by the Contracts of a Perſon who 
wanted Capacity to contract. ; f 

If an Infant take a Leaſe for Years rendering Rent, if he enter upon the 2 Bull. 6g. 
Land he ſhall be charged with an Action of Debt during his Minority, be- 
cauſe the Purchaſe is intended for his (a) Benefit; but he may wave the (e) That the 
Term, and not enter, and if more Rent be reſerved upon the Leaſe than Court of 


the Land iS worth, he may avoid it. Chancery 
will decree 


building Leaſes for 60,Years of Infants Eftates, when it appears to be for their Good, 2 Vern. 224. 


If an Infant be Lord of a Copyhold Manor, he may grant Copyholds , co. 23. b. 
notwithſtanding his Nonage ; for theſe Eſtates do not take their Perfection Co. Copy- 
from the Intereſt or Ability of the Lord to grant, but from the Cuſtom of holder, 79, 
the Manor, by which they have been demiſed, and are demiſeable, Time "1 8 
out of Mind. 2 $ Co. 63. 
An Infant may preſent to a Church; and here it is ſaid, that this muſt Co.Lit.17-d. 
be done by himſelf, of whatſoever Age he be, and (5) cannot be done by 89. a. 
his Guardian, for the Guardian can make no Advantage thereof, and conſe- 29 E. 3. 5. 


quently has nothing therein whereof he can give an Account, and therefore N 1 
the Infant himſelf ſhall preſent. ſaid, that if 
the Heir be 


within the Age of Diſcretion, the Guardian may preſent in his Name. Cro. Jac. 99. & vide Far- 
in's Law, c. 20. fol. 76. Alſo a Preſentment made by the Guardian, in the Name of the Heir is 


a good Title to the Heir in a Quare Impedit. 42 E. 3. 130. 


(C) How far the Law takes care of his Jn- 
tereſt, ſo as not to let him ſuffer by his La⸗ 
ches; and herein, where he muſt take notice 
and perfozm Conditions, &c. 


Ti Rights of Infants are much favoured in Law, and regularly their plow. 358. a, 
Laches ſhall not be prejudicial to them, upon a Preſumption that they 360. 4 
underſtand not their Right, and that they are not capable of taking notice 4 Co. 128. 4. 
of the Rules of Law, ſo as to be able to apply them to their Advantage. 5 I 
Hence by the Common Law Infants were not bound for Want of (c) Claim Recoverier, 
and Entry within a Year and a Day, nor are they bound by a Fine and five and Tit. 
Years Non-claim, nor by the Statutes of Limitation, provided they profe- Limitations, 
cute their Right within the Time allowed by the Statute after the Impedi- +: _ 
ment removed. © Ceſſavit = 

Biennium, 
becauſe the Law intends that he doth not know what Arrearages to tender, 3 Mod. 223. Stra. 94, 
168, 604. 2 Stra. 937, Barnard. K. B. 209. Fitzgib. 175. 2 Stra. 939. 


If Lands are deviſed to Truſtees till Debts paid, and then to an Infant 2 Vern. 386. 
and his Heirs, and J. S. a Stranger enters on the Lands, and levies a F „ * 
and five Years and Non- claim paſs, and the Infant, when of Age, brings 7" 
an Eje&ment, but is barred, becauſe the Truſtees ought to have entered ; 
yet Equity will relieve, and not ſuffer an Infant to be barred by the Laches 
of his Truſtees, not to be barred of a Truſt-Eſtate during his Infancy ; and 
the Infant in this Caſe ſhall recover the meſne Profits. | 

It has been ruled in Chancery, that where one receives the Profits of an Page 128 
Infant's Eſtate, and fix Years after his coming of Age he brings a Bill for 

an 
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Preced. an Account, that the Statute of Limitations is a Bar to ſuch Suit, as it 
Chan. would be to an Action of Account at Common Law; for this Receipt of 
— 22 the Profits of an Infant's Eſtate is not ſuch a Truſt as, being a Creature of 
9 Court of Equity, the Statute ſhall be no Bar to, for he might have had his 
Action of Account againit him at Law, and therefore no Neceſlity to come 

into this Court for the Account; but the Reaſon why ſuch Bills are 

brought here is from the Nature of the Demand, that they might have 

the Diſcovery of Books, Papers, and the Party's Oath, for the more eaſy 

Taking of the Account, which they cannot ſo well do at Law; but if the 

+ This muſt Infant lies by for fix Years after he comes of Age f, as he is barred of his 
de where the Action of Account at Law, (a) ſo ſhall he be of his Remedy in this Court; 


——— re. and there is no Sort of Difference in Reaſon between the two Caſes. 


ceĩve for tne | 3 
fix Years. See infra n. Ca) If a Stranger enters and receives the Profits of an Infant's Eſtate, 
he ſhall, in Conſideration of Equity, be looked upon as a Truſtee for the Infant, 2 Vern. 342, 
Vern. 296. S. C.—So if a Man, during a Perſon's Infancy, receives the Profits of an Infant's Eſtate, - 
and continues to do fo for ſeveral Years after the Infant comes of Age before any Entry is made on 
him, yet he ſhall account tor the Profit throughout, and not during the Infancy only. Abr. Eq. 280. 

Taliep and Holwor thy. 


Lit. ſ. 4, The Entry of an Infant is not taken away by a Deſcent caſt, by reaſon 
403. of his Weakneſs and Incapacity to claim, which is not to be imputed 
to him, 
Co, Lit. 245+ But ifa Man ſeiſed of Lands in Fee die, his Wife privement enſient with 
2 a Son, and a Stranger abates, and dies ſeiſed, and after the Son is born, he 
ſhall be bound by the Deſcent; becauſe at the Time of the Deſcent he had 
no Right to enter, not being in eſſe, and by Conſequence had no Wrong 
then done him, and the Lord had none but the Heir to avow upon at the 
Time of the Deſcent. 
Co. Lit. 246. B. Tenant in Tail, enfeoffs 4. in Fee, who hath Iſſue within Age, and 
4. dies, B. abates and dies ſeiſed, the Iſſue of 4. being ſtill within Age; this 
Deſcent ſhall bind the Infant, becauſe the Iſſue in Tail is remitted to his 
former and elder Right, which is to be preferred before the defeaſible Title 
of the Diſcontinuee's Heir. 
Co. Lit. 244. It is a Rule in Law, that the Poſſeſſion and dying ſeized of a Baſtard 
8 eigne bars the Mulier; ſo if the Mulier be an Infant during the Poſſeſſion of 
Tarball the Baſtard eigne, yet he is barred by the Deſcent ; for though no Laches 
Caſe. can be imputed to an Infant, becauſe, not being of the Age of Conſent, his 
Plow. 372. Permiſſion cannot be taken for a Conſent; yet in ſuch Cates, where "Lime is 
| limited by the Law tor Pleas and Actions, Infants are included, unleſs ſpe- 
cially excepted, for here their Permiſſion is taken for a Conſent ; becaufe 
they are ſuppoſed, to conſent io the eſtabliſhed Law, to which they are 
obliged for Protection during Minority; and the Law bath not thought 
fit in this Caſe, becauſe it might happen to be a public Miſchief in a very 
tender Point, for it might Le any Man's Caſe to ſuffer by the Baſtardy of 
an Anceſtor ; and the Law hath given the Infants Guardians to plead by, 
but it cannot revive the Lvideuce of Legitimation, which fo eaſily periſhes 
| with the Lite of the Party. | 
2 Taſt, 303. If an Infant be Tenant by the Curteſy, or Leſſee for Life or Years, he 
| ſhall anſwer not only for Waſte committed by himſelf, but alſo for per- 
miſſive Waſte or Waſtes committed by a Stranger; for the Privilege of 
Infancy cannot prevail in a Matter that would be a Wrong and Diſheriſon 
to him who hath the Inheritance; nor is it in the laſt Caſe any Hardſhip to 
| the Infant, becauſe he hath his Remedy over againſt the Wrong-doer. 
2 Inft. 703. If by Tenure or Preſcription certain Lands are obliged to the Repair of 
Bridges, Highways, &c. and ſuch Lands come to an Infant either by 
Deſcent or Purchaſe, he ſhall be obliged to repair, &c, in the fame Manner 


as if he were of full Age, 1 
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* If an Infant preſent not to a Church within fix Months, it ſhall lapſe; “ Page 129 
if the five Years for making a Claim after a Fine begin in the Anceſtor'sCo-Lit. 246. 
Life, he muſt claim within them; if he does not claim a Villain, fled in- 
to ancient Demeſne, within a Year and a Day, he cannot afterwards claim 
him; and he ſhall be barred in an Appeal of the Death of his Anceſtor, 
if he do not bring it within a Year and a Day: If the King die ſeiſed, the 
Infant is driven to his Petition ; for in theſe Caſes the Law prefers the Good 
of the Church, the public Repoſe of the Realm, Liberty, Lite, and the 
King's Prerogative, before the Privilege of Infancy. 

An Infant is bound by (a) all Conditions, Charges and Penalties, in 


an original Conveyance, whether he comes to the Eſtate by Grant or 2 Inſt, 233. 
Deſcent. 8 Co. 44. 
Latch 199. 
2 Rol. Rep. 52. Leon. 100. Hard, 11. (a) Bound by Conditions annexed to the Eſtate at 
Common Law, becauſe tranſit cum onere : and therefore if che Infant will have the Eſtate, he mult 


obſerve the Condition upon which it was granted. Carth, 43. 


Therefore if a Perſon deviſe to his Grandaughter, who is not Heir at 
Law, Lands, upon Condition that ſhe marry with the Conſent of certain Vent. 200. 
Truſtees, ſhe is obliged to take Notice, at her Peril, of the Condition, 2 Lev. 21. 
and likewiſe to perform it ; but had ſhe been Heir at Law, ſhe muſt have "__ 66, 
had Notice given her of the Condition, to make the Marriage, without ; — Por- 


Conſent, a Forfeiture, ter adjudg- 
: ed, See 


Raym. 236, 2 Keb. 756, 787, 814. 2 Chan, Rep. 26. Gilb. Eq. Rep. 26, 147, 188. 11 Mod, 
48. pl. 16. 12 Mod. 182, 2 Vern. 333. Pre. Ch. 565, Eq. Cal. Abr. 110, 282, Will. Rep. 


284. pl. 67. 2 Wil. Rep. 419. pl. 134. (626). pl. 196. (628). Caf, Temp. Talb. 164, 212. 
Comyns 726. pl. 281, 757. 3 Wil. Rep. 65. pl. 16. 238. Lord Nettervil's Caſe in the Houſe of 


Lords, April 1737. 


An Infant ſhall be bound by Conditions in Fact, and ſuch Conditions as2Vern. 343. 
he can perform, in Equity as well as in Law, as was adjudged in the pre- 
ceding Caſe of Fry and Porter. | | 
So where A. gave Lottery- Tickets amongſt her Servants, on Condition, vern. 560, 
that if any of them came up a Prize of 2c/. or more, they ſhould give Scet and 
one half to her Daughter; the Ticket given the Foot- boy, who was an Houghton, 
Infant, came up 10007. Prize; and it was held in Chancery, that the 
Daughter was well intitled to a Moiety, for a Gift to an Infant, on Con- 
dition, binds him as well as another Perſon. 
If an Office in a Parkſhip be given or deſcends to an Infant, if the Con- 3 Mod. 224. 
dition in Law annexed to ſuch an Office (which is Skill) be not obſerved, 
the Ofice is forfeited, | 
if a Man make a Feoffment in Fee to another, reſerving Rent, and if he co. Lit. 246. 
pay not the Rent within a Month, that he ſhall double the Rent, and theb. 
coffee dieth, his Heir within Age, the Infant payeth not the Rent, he 
ſhall not by his Laches herein forfeit any Thing ; but otherwiſe it is of a 
Feme Covert; and the Reaſon of the Diverſity is, becauſe the Infant is 
provided for by the (5) Statute, non currunt uſuræ contra aliguem infra (5) Statute 
etatem exiſten', Fc. but that Statute doth not extend to a Feme Covert, ef Merton, 
neither doth it extend to a Condition of a Re-entry, which an Infant ought© 50 
to perform, for. the Forfeiture thereof cannot be called uſtra. | 
t has been held by ſome (c) Opinions, where the Cuſtom of a Copy- (e) By Halt 
hold Manor was, that every Surrender, which is made ſecundum conſuetu- C. J. v. 
dinem out of Court, ſhall be preſented by the Homage at the next Court to three Judges 
be held for the ſaid Manor; and that upon ſuch a ; Ae Rea Proclama- uf — 2 
tion had been uſually made, and ſo for three Courts next following; and Pills, 
if upon the third Proclamation no Perſon came to be admitted, c. that Carth. 41, 
then the Lord of the Manor ſhould ſeize the Lands as forfeited ; that this Cc. Salk. 
Cuſtom bound an Infant, 366, pl. 1. 
Mod. 221, Show. 84. LE 4 
vor. Ill. 0 ; ts 
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But this is now ſettled by the 9 Geo. 1. cap. 29. by which it is enaQed, 
* That no Infant, or Feme Covert, ſhall ſorfeit any Copyhold, Meſ- 
* ſuages, Cc. for their Neglect or Refuſal to come to any Court or 
“ Courts, to be kept for any Manor whereof ſuch Meſſuages, Cc. are 
*Page 130* * Parcel, and to be admitted thereto ; nor for the Omiſſion or Denial 
to pay any Fine or Fines impoſed or ſet upon their, or any of their 
« Admittances to any ſuch Copyhold, Meiſuages, &c.” 

@ Salk. 415. If a Legacy be deviſed generally, and no Time aſcertained for the Pay- 
. z ment, and the Legatee be an Infant, he ſhal! be paid Intereſt from the Ex- 
Chancellor, Piration of the firſt Year after the Teſtator's Death; but it ſeems a Year 
| all be allowed, for ſo long the Statute of Diſtribution allows beſore the 
Diftribution be compellable, and fo long the Executor ſhall have, that it 
may 1 * whether there be any Debts; but if the Legatee be of full 
Age, he ſhall only have Intereſt from the T ime of his Demand after the 
Year ; for no Time of Payment being ſet, it is not payable but upon De- 
mand, and he ſhall not have Intereſt but from the Time of his Demand; 

Otherwiſe it is in the Caſe of an Infant, becauſe no Lache is imputed to him. 


„ 


(Ai) Uhere puniſhable foz Crimes and Jnjuries 
committed by him. a 


Hal. Hiſt. J T has been already obſerved, that one above the Age of fourteen, or of 
F. C. 16,&c. I Years of Diſcretion, may be guilty of a Capital Offence in the fame 
for ce Manner as one of full Age; alſo that one under theſe Years, if above the 
Foſt. Cr. = of ſeven, may according to the Circumſtances of the Cafe, as if in 
Law. 70. Murder he hides the Body ſlain by him, makes Excuſes, or otherwiſe ſhews + 
See ante ia. ſuch Signs of Cunning as demonſtrate him capable of diſcerning between 
Good and Evil, be guilty and convicted of a Capital Offence; but that in 
theſe latter Caſes, the Judges may reſpite Judgment, or Execution, in or- 
der to the obtaining the King's Pardon. 
Hal. Hiſt. Alſo if an Infant, under the Age of fourtecn, be indicted by the Grand 
F. C. 28,9. Inqueſt, and thereupon arraigned, the Petit Jury may either find him ge- 
nerally Not guilty, or they may find the Matter ſpecially, that he committed 
the Fact, but that he was under the Age of fourteen, ſcilicet ætatis 13 an- 
norum, and had not Diſcretion to diſcern between Good and Evil, & non 
per feloniam; but if a Man be arraigned in ſuch a Caſe upon an Indictment 
of Murder, or Manſlaughter, by the Coroner's Inqueſt, there if the Party 
committed the Fact, regularly the Matter ought to be ſpecially found; be- 
cauſe if the Jury find the Party not guilty, they muſt inquire how he came 
by his Death; but if he be firſt arraigned, and acquitted upon the Indid- 
ment, he may plead that Acquittal upon his Arraignment upon the Coro- 
ner's Inqueſt, and that will diſcharge him ; and the Petit Fury ſhall in- 
| quire farther how the Party came by his Death. 
Hal. Hit, As to Miſdemeanors and Offences that are not Capital, in ſome Caſes an 
P. C. 20. Infant is privileged by his Nonage ; and herein the Privilege is all one, 
whether he be above the Age of fourteen, or under, if he be under one 
and Twenty Years, but with theſe Differences : | 
Bro. Saver If an Infant under the Age of Twenty one Years be indicted of any 
Default 5o. Miſdemeanor, as a Riot or Battery, he ſhall not be privileged barely by 
Plow. 364. a. reaſon that he is under Twenty-one Years ; but if he be convicted thereof 
— Sg 246. by due Trial, he ſhall be fined and impriſoned ; and the Reaſon is, be- 
2 Iaſt, 703, cauſe upon his Trial the Court ex officio ought to conſider and examine 


the 
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the Circumſtances of the Fact, whether he was deli capax, and had Cro. Jac. 
Diſcretion to do the Act wherewith he is charged; and the ſame Law is 465. 
of a Feme Covert ; but if the Offence charged by the Indictment be 278 
meer Nonfeazance, (unleſs it be of ſuch a Thing as he is bound to bßỹß 
reaſon of Tenure, or the like, as to repair a Bridge, &c.) there in ſome 
* Caſes.he ſhall be privileged by his Nonage, if under Twenty-one, though *Page | 31 
above fourteen Years, becauſe Laches in ſuch a Caſe ſhall not be imputed 
to him. | 

If an Infant in an Aſſiſe vouch a Record, and fail at the Day, he ſhall Hal. Hiſt. 
not be impriſoned, not, it ſeems, a Feme Covert ; and yet the Statute off . C. 20. 
Weſtm. 2. cap. 25. that gives Impriſonment in ſuch a Cale, is general. 

If A. kills B. and C. and D. are preſent, and do not attach the Offender, Hal. Hiſt. 
they ſhall be fined or impriſoned ; yet if C. were within the Age of Twenty- P, C. 21, 


one Years, he ſhall not be fined nor impriſoned. 
Where the Corporal Puniſhment is but collateral, and not the direct In- Hal. Hiſt, 


tention of the Proceeding againſt the Infant for his Miſdemeanor, there in P. C. 21. 
many Caſes the Infant, under the Age of Twenty-one, ſhall be ſpared, 
though poſſibly the Puniſhment be enacted by Parliament. 

It is faid by Hale, that if an Infant, of the Age of eighteen Years, be Hal. Hiſt. 
convict of a Diſſeiſin with Force, yet he ſhall not be impriſoned, and yet a P. C. 21. 
Feme Covert ſhall be impriſoned in ſuch Caſe. 

But herein the Law ſeems to be, that an Infant at the Age of eighteen, Bridg. 173. 
nay fourteen, or a Feme Covert, by their own Acts may be guilty of Crowp. Juſt. 
a forcible Entry, and they may be fined for the ſame ; but it ſeems by Haan Ns 
the better Opinion, that the Infant cannot be impriſoned, becauſe his Co lic 357. 
Infancy is an Excuſe by reaſon of his Indiſcretion, being not (a) particu- 
larly mentioned in the Statute againſt forcible Entries, to be committed (,) That the 


for ſuch Fine. Infant ought 
not ta be 


impriſoned, becauſe he ſhall not be ſubje& to corporal Puniſhment by force of the general Words of 
aay Statute wherein he is not expreſly named. Hawk. P. C. 147. 


But neither an Infant, nor Feme Covert, can be guilty of a forcible Crom. 69. 
Entry or Diſſeiſin, by barely commanding one, or by affemiing to one ©: ra 12 
to their Uſe, becauſe every ſuch Command or Aﬀent by Perſons under; — * 
theſe Incapacities are void; but an actual Entry by an Infant, into ano- 
ther's Freehold, gains the Poſſeſſion, and makes him Diſſeiſor as well as 


it does a Feme Covert. 
Two Infants Joint-tenants, one releaſes to the other, by which the other Bro. Diſſeiſin 


holds the Whole, this ſeems a Diſſeiſin, becauſe the Releaſe being in no 1g. 
Manner for the Advantage of the Infant, is utterly void; then the Entry 
of the other being without Title is tortious, and a Diſſeiſin; but if there 
had been Livery made upon it, though between Joint-tenants, this 1s void; 
yet it ſeems no Diſſeiſin, for the Regard the Law has to the Solemnity of 
Livery, which ſhall continue till defeated by Act of equal Notoriety, 

If a Man carries an Infant into the Lands of J. S. and there claims the Rol. Abr. 
Lands to the Uſe of himſelf and the Infant, yet the Infant ſeems no Diſ- 661. 
ſeiſor, becauſe he made no Claim of it himſelf ; and then ſhall not be 


charged with the Tort of another Perſon. 

If an Infant be conviR in an Action of Treſpaſs Vi & Armis, the Entry Cro. Jac. 
muſt be Nihil de fine, ſed pardonatur quia Infans, for if a Capiatur be $74- Hin 
entered againſt him, it is Error, for it appears judicially to the Court that p. C. 41. 


he was within Age when he appears by Guardian; the like Law is, that 
he ſhall not be in Miſericordia pro falſo cla more +. + The caęi- 
atur proFine 


taken away, and other Proviſions in lieu thereof, 5 W. & M. c. 1a, 
O02 General 


- r pe ape 8 mar + u% — 
on — - 3 — , 
» - — ——— woo — 9 92 — — . 


P. C. 21,22. 


2 INFANCY and AGE. 


Plow. 364. General Statutes, that give Corporal Puniſhment, are not to extend to 
Hal. Hiſt. Tnfants; and therefore if an Infant be convi in Raviſhment of Ward, 
F. C. 21. he ſhall not be impriſoned, though the Statute of Merion, cap. 6. be general 
in that Caſe; but this muſt be underſtood where it is, as betore ſaid, a 
Puniſhment as it were collateral to the Offence, as in the Cates before- 
. mentioned. 

3 But where a Fact is made Felony or Treaſon, it extends as well to 
C. 2122. Infants, if above fourteen Years, as to others; and this appears by ſe- 
* veral Acts of Parliament, (a) as by 1 Fac. 1, cap. 11. of Felony for 
marrying two Wives, &c, where there is a ſpecial Excepiion of Marriages 
(a) So by thewithin the Age of Conſent, which in Females is twelve, in Males tour- 
Statute of teen Years ; ſo that if the Marriage were above the Age ot Conſent, 
21H. 8. c. 7. though within the Age of 'T'wenty-one Years, it is not excmpied from the 


concerning 


Servants | 5 
that imbezil their Maſters Goods delivered to them, there is a ſpecial Proviſo, that it ſhall not ex- 


tend to Servants under the Age of eighteen Years, who certainly had been within the Penalty if 
above the Age of Diſcretion, vis. fourteen Years, though under eighteen Years, unlels a ſpecial 
Proviſion had been to exclude them. Hal, Hiſt. P. C. 22.—80 by the 12 Ann. c. 7. where Appren- 
tices, under the Age of fitteen Years, who ſhall rob their Maſters are excepted out of the Act. 
Sid. 288. Infants are liable for Torts and Injuries of a private Nature ; but if an 
Lev. 169. Infant, affirming (1) himſelf to be of Age, borrows 100/. and gives his 
G _ Bond for it, and being ſued upon the Bond, avoids it by reaſon of his Non- 
Gobuſon and age, yet no Action lies againtt him for the Deceit ; ſor though Infants ſhall 
Pie. be bound by actual Torts, (5) as Treſpaſs, &c. which are Fi Arnis, 
(1) If a Mi- yet they ſhall not for thoſe that ſound in Deceit ; for if they ſhould, all 
nor 8905 a“ the Infants in England might be ruined ; adjudged, and Judgment arreſted 


9 a Verdict for the Plaintiff in an Action upon the Cate for the De- 


ing to be of celt. 
Age de- : ö ; R ; 
frauds by taking up Goods upon Credit, and then infiſts on his Nonage, tho* the Perfons injured can- 
not recover back their Goods or the Value, yet they may indict and puniſh the Inran as a common 
Cheat. Karl. 100. and Trever and Parker, C |. laid that where a Perton will take upon himleif 
o trade and act as of Age, he ouzht to be preſumed of Ape, an ue Evidence of Parih Repittere 

Fuß ft to be admitted againſt it. 12 Vin. Abr. 203. [(T. C. 4.) pl. 3. 4 (6) That ag AQtion for 

Du — againſt an Infant of the Age of ſeventeen, for Malilia jrpplet £tatem, Noy 129. | 


*Page 132 


1 But ge. if this is Law? and vids infra, 133. 


Keb. 978. So where an Action of Deceit was brought for affirming upon the Sale 
Greve and of a Horſe, that it was the Defendant's Horſe, whereas it was the Horſe 
_ g. of another Man, Cc. the Defendant pleaded Infancy ; and on Demurrer 
"oak 5 the Court, on the firſt Argument, inclined for the Defendant, for this 
S. C. ciied. Action depends upon the Contract; and though the Contract (it being an 
actual Delivery) he not void, but voidable, and this Action be brought 
upon the Wrong, and not upon the Contract, yet here, by this Plea, he 
ſliews that he clects to avoid the Contract, and then this Action falls; and 
afterwards it was adjudged for the Defendant ; and the Court ſaid, that it 
was like an Action brought againit an Infant for affirming himſelf to be of 
full Age. | | 

But if an Infant judicially perjure himſelf in Point of Age, or otherwiſe, 
it ſhall be puniſhed for the Perjury ; fo he may be indicted for cheating 
with falſe Dice, Tc, „ 


Sid. 258. 
per car,” 


q) Of 


INFANCY and AGE. 


d) Of the Acts of Inkants as they are good, 
void oz voidable: And herein, 


1. Of their Contracts ſor Neceſſaties. 


| ERE we muſt obſerve, that, ſtrictiy ſpeaking, all Contracts made . g. 
| by lnfants are either void (1) or voidable, becauſe the Conttact is the ig E. 4. * 
Act of the Underſtanding, which during their State of Infancy they are Rol. Abr. 
preſumed to want; yet Civil Societies have ſo far ſupplied that Deſect, and 729. 
taken care of them, as to allow them to contract for their Benefit=and CN 
Advantage, with Power, in moit Caſes, to recede from and vacate it when ZA 
it may prove prejudicial to them; but in this Contract for Neceſſaries not abſolute- 
they are abſolutely bound, and this likewiſe is in Benignity to Infants, for ly void, but 
if they were not allowed to bind themſelves for Neceffaries, no Perſon puede 
would truſt them, in which Cale they would be in worſe Circumſtances ZEA. 


than Perſons of full Age. | on, is a Doc- 
trine pow 


ſett!cd_and cNlabliſhed. Bur, 566. 2 Stra 938. 2 Barnard, K. B. 174.———[But not voidable for 
Neceſſaries, and what are and what are not Negeſſaries ſhall be determined by the Jury, Yide 
1a 133.—The Court, on Motion, will iet aſide a Judgment on a Warrant of Attorney executed 
by an Infant. Hardw. 376. 


* Therefore it is clearly agreed by all the Books that ſpeak of this Mat- Page 133 
ter, that an Infant may bind himfelt to pay for his neceſſary Meat, Drink, 
Apparel, neceſſary Phyſick, and ſuch (4) other Neceſſaries, and likewiſe : 
for his good Teaching and Inſtruction, whereby he may profit himſelf > 
afterwards. (a) If an la- 
fant at the 
Age of fifteen marries, he may take up Proviſion for his Wife and Children, Carter 215. ſaid. 
But it muſt appear that the Things were actually neceſſary, and of rea- C Jac 
ſonable Prices, and ſuitable to the Infant's (b) Degree and Eſtate, which 560. ; 
CN toe nit to De Jurys our tne Jury find that The Things 2 Rol. Rep. 
were and af reaſonable Price, it ſhall be preſumed they had 8 
Evidence for what they thus fined ; and they need not find particularly what — >. 5g 
the Neceſſaries were, nor of what Price each Thing was; allo if the Plain- Goulf. 466. 
tiff declares for other Things as well as Neceff:ries, or alledges too high a Godb. 219. 
Price for thoſe 'I hings that are neceſſary, the Jury may conſider of thoſe Leon. 114. 
Things that were really Necciſaties, and of their intrinfick Value, and pro- 1 1) Thatthe 
portion their Damages accordingly. | — — 


tween Per- 
ſons as to Neceſſaries ; as between a Nobleman and 4a Gentleman's Son; alſo in * of Time and 
Education, the Law diſtinguiſhes ; as at School, Orfterd, and Inns of Court; and that he is not to 
be looked upon in the fame Tondii;on when a School Boy, as when of riper Years. Carter 215,— 
Velvet and Satin Suits jaced wih Gold field n t acceſijary. Cro, EI. IS 


If an Infant prom:f-s another that if he will find him Meat, Drink and Rol Abr. 
Waſhing. and pay for his Schooling, that he will pay 7/. yearly ; an Action 5 


upon the Cafe lies upon this Pronnte ; for Learning is as neceſſaty as other hag N 
1 hings; and though it is not mentioned what Learning this was, yet it ſhall S. C. Pict- 
be intended what was fit for him, till it be ſhewn to the contrary on theerning ver. 

other Part; and though he to whom the Promiſe was made does not in- Curnigg ad- 


R . IA | - Judged on a 
ſtruct him, but pays another for it, the Promiſe of Re. payment thereof is Ati in 


good; and it appears that the Learning, Meat, Drink, and Waſhing, Arreſtaf 


could not be afforded for a lets dum than 71. + Judgment. 
Fee infre 


Alſumpſt i 34. 
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INFANCY any AGE. 


Carth, 110. Aſſumpfit for Labour and Medicines in curing the Defendant of a Diſtem- 
Huggins and per, Ic. who pleaded infra ætatem viginti F unius annorum ; the Plaintiff 
Hijeman. replied, it was Neceſſaries generally; and upon a Demurrer to this Repli- 
cation it was objected, that the Plaintiff had not aſſigned in certain how or 
in what Manner the Medicines were neceſſary ; but it was adjudged that 

the Replication in this general Form was good, 
If an Infant be a Mercer, and hath a Shop in a Town, and there buys 
Rol. Abr. and fells, and he contracts to pay a certain Sum to J. S. for certain Wares 
729. ſold to him by J. S. to re-ſell, yet he is not chargeable upon this Contract, 
Cro, Jac. for this Trading is not immediately neceſſary ad vidum & weſtitum ; and 


_ Rep. If this were allowed, Infants might be infinitely prejudiced, and buy and 
as. © fell and live by the Loſs, 


S. C. ad- . 
Judged between Hill and Wbiitingham, 279. pl. 4. 


g Mod. 368. And as the Contract of an Infant for Wares, for the neceſſary carrying 
Salk. pl. 2. on his Trade, whereby he ſubſiſts, ſhall not bind him; ſo neither ſhall he 
— 2 be liable for Money which he borrows to lay out for Neceſſaries; and 
3 44. — Iz therefore the Lender muſt, at his Peril, lay it out for him, or ſee that it 
Mod. 195. & is laid out in Neceſlaries. | 8 
Stra. 1083. 5 | 
Salk, 286, As in Debt upon a ſingle Bill, the Defendant pleaded that he was 
pl. 2. Bees within Age; the Plaintiff replied, that it was for Neceſſaries, viz. 1o/. 
ver, Peale, for Cloaths, and 151, Money lent pro & erga his neceſſary Support at the 
Univerſity ; the Defendant rejoined, that the Money was lent him to ſpend 
at Pleaſure ; ab/que hoc, that it was lent him for Neceffaries; and Iſſue 
hereupon was found for the Plaintiff, who had Judgment in C. B. but 
was reverſed in B. R. on a Writ of Ertor; for the Iſſue only being, whe- 
ther this Money was lent the Infant for Neceſſaries, not whether it was 
laid out in Neceſſaries, it cannot bind the Infant which ever way it is 
*Page134* found; for it might have been borrowed for Neceſſaries, and laid out in 
a Tavern; and the Law will not inttuſt the Infant with Application and 
laying of it our. | 
Salk. 279. So if one leads Money to an Infant, who actually lays it out in Neceſſa- 
pl. 4. ries, yet this ſhall not bind the Infant, nor ſubject him to an Action; for it 
is upon the Lending that the Contra& muſt ariſe, and after that Time there 
could be no Contract raiſed to bind the Infant, becauſe after that he might 
waſte the Money, and the Infant's applying it afterwards for Neceſlaries 
will not by Matter ex pat fads intitle the VlaintifT to an Action. 
Cro, Eliz, Alſo although an Infant ſhall be liable for his Neceſſaries, yet if he en- 
920. ters into an Obligation with a Penalty for Payment thereof, this ſhall not 
Moor 679. bind him; for the entering into a Penalty can be of no Advantage to the 
pl--929- Infant 
Co. Lit. 172. . 
Rol. Abr. 729. 


CaſesinLaw It is alſo ſaid, that an Infant cannot either by a Parol Contract or a Deed 
ry bind himſelf, even for Neceſſarles, in a Sum certain Þ ; and that ſhould an 
: 32 * Infant promiſe to give an unteuſonable Price for Neceſſaries, that would 
not bind him; and that therefore it may be ſaid, that the Contract of an 
Infant for Necefſaties, quatenus a Contract, does not bind him any more than 
his Bond would; but only fince an Infant mult live as well as a Man, the 
Law gives a reaſonable Price to thoſe who furniſh him with Neceſſaries. 
(a) Lev 86, Yet it hath been (a) adjudged, and is admitted in ſeveral (6) other Books 
Fuſſel and that if an Infant contracts for Neceſſaries, and enters into a ſingle Bill for 
wh 28 Payment, that this ſhall bind him, and that an Action of Debt will lie on 
382, 416, ſuch Obligation. | & 


423. S. C. 

6% Co. Lit 172. S. P. and Diverſity taken between a ſingle Obligation and an Obligation with Pe- 
naity. Cro, Eliz. 910. S. P. and {ame Diverſity per Curiam. Rol. Abr. 729. S. P. though thereby 
the Defendant is ouſted of his Wager of Law. 


INFANCY any AGE. 


go an Infant may bind himſelf in an Aſumpfit for Payment of Neceſſa- 
ries, and an Action upon the Caſe lies againſt him upon the Promiſe for Rol. Abr, 
this, but in nature of an Action of Debt; and therefore where Debt lies, Noy 8. 


an Action on the Caſe lies againſt him. Latch 157. 
& vide 


3 Bulſ. 188. Rol. Rep. 328. 


Alſo it ſeems clear, that if an Infant becomes indebted for Neceſſaries, Cro. Elis. 
and the Party takes a Bond from the Infant, that this ſhall not drown the 90. 
ſimple Contract, becauſe the Bond has no Force. 


But it is agreed, that ap Le Computaſſet will not lie againſt an Infant, Co. Lit. 172. 
though it be for Neceſſaries; for he, not having Diſcretion, is not to be li- Latch 169. 
able to falſe Accounts. Noy 87. 

If an Infant comes to a Stranger, who inſtructs him in Learning, and Allen 94. 
boards him, there is an implied Contract in Law, that the Party ſhould be D*ncrmband 
aid as much as his Board and Schooling are worth; but if the Infant at Tic#ridge. 

the Time of his going thither was under the Age of Diſcretion, or if he 
were placed there upon a ſpecial Agreement with ſome of theChild's Friends, 
the Party that boards him has no Remedy againſt the Infant, but muſt refort 
to them with whom he agreed for the Infant's Board, c. + It hath ef 


late Years 


been ſeveral Times determined that where à Parent or Relation, @c. places an Iafant at a Board- 
ing-School, the Credit being given to ſuch Parent, Relation, Sc. the Maſter cannot have any Re- 
medy againſt the Infant ——Neceſſaries for an Infant's Wife, are Neceſſaries for him, but not if 
provided in order for the Marriage. Stra. 168.—If Goods, not Neceſſaries, are delivered to an la- 


fant, who aſter full Age promiſes to pay, he is bound. Stra. 690. 


2. Of judicial Acts, or Acts done by him in a Court of Record. 


As to judicial Acts, and Acts done by an Infant in a Court of Record, 
they regularly bind the Infant and his Repreſentatives, with the follow- 
ing Savings and Exceptions ; as if an Infant levies a Fine, though the Judges 
ought not to admit the Acknowledgment of one under that Diſability, yet 
having once recorded his Agreement as the Judgment of the Court, it, 

* ſhall for ever bind him and his Repreſentatives, unleſs he reverſes it by Page 135 

Writ of Error, which muſt be brought by him during his Minority, that 2 2 

the Court by Inſpection may determine his Age f. 2 Rol. MY 
16. 

2 Inſt. 483. 2 Bulſ. 320, 12 Co. 122. Yelv. 166. 3 Mod. 229. 12 Mod. 197, — Lord 

Ray m. 443, 444. Atk. Rep. 146. pl. 86. Sel, Cal. Temp. King. 46. Wil. Rep. 73.—f See 

ante 124. D. 

So if an Infant levies a Fine, he is enabled by Law to declare the Uſes 2 Co. 58. 4. 
thereof, and if he reverſeth not the Fine during his Nonage, the Declaration | — 2 
of Uſes will ſtand good for ever ; for though that be a Matter in Pais, and Bat 8 
all ſuch Acts an * may avoid at any Lime after his full Age, if he do e 159. 
not conſent ; yet being made in purſuance of the Fine levied, which Fine Coull. 13. 
muſt ſtand good for ever, (unleſs reverſed in the Manner as has been men- Wack 10g, 


tioned,) ſo will the Declaration of Uſes too. 104. 


If there be Tenant for Life, the Remainder to an Infant in Fee, and they E eon 115 
1 . . . n U 
two join in a Fine, the Infant may bring a Writ of Error, and reverſe the 315. 
Fine as to himſelf, but it ſhall ſtand good as to the 'Tenant for Life, Sid. 55. 
for the Diſability of the Infant ſhall not render the Contract of the Tenant Jones 182. 


for Life, who was of full Age, ineffectual. 
If 


INFANCY any AGE. 


Rol. Abr. If an Infant bringsa- Writ of Error to reverſe a Fine for his Nonage, and 
788. his Nonage, after InſpeCtion, is recorded by the Court, but before the Fine 
reverſed he levies another Fine to another, this ſecond Fine ſhall hinder 
him from reverſing. the firſt ; becauſe the ſecond having entirely barred 
him of any Right to the Land, muſt alſo deprive him of all Remedies 
which would reſtore him to the Land. 

Moor 74. but If an Infant levies a Fine, and the Conuzee renders to him either for Life 
guere. or in Tail, it is faid that he ſhall have no Writ of Error to avoid this Fine; 
becauſe the Reverſion of the Fine being only to reſtore him to the Land he 
parted with by the Fine, it would be fruitleſs to give him a Writ of Error, 
ſince he could not thereby be reſtored to the Land, which the Fine itſelf, 

: which he would endeavour to reverſe, had before given him. 
Rol. Abr. As to Recoveries ſuffered by Infants, when thefs were improved into a 
8 * common Way of Conveyance, it was thought reaſonable, that thoſe whom 
b. 2 fl. the Law had judged incapable to act for their own Intereſt ſhould not be 
Abr. 396. bound by the Judgment given in Recoveries, though it was the ſolemn Act 
10 Co. 43. a. of the Court; for where the Defendant gives way to the Judgment, it is as 
Cro. Eliz. much his voluntary Act and Conveyance, as if he had transferred the Land 
2 — by Livery, or any other Act in Pais ; and therefore, if an Infant ſuffers a 
<a — Recovery, he may reverſe it as he may a Fine, by Writ of Error, during 
07. his Minority: And this was formerly taken to be Law, as well where the 
2Bulſt. 235. Infant appeared by Guardian, as by his Attorney, or in Perfon : But now 
Sid. 321, the Diſtinction turns upon this Point, that if an Infant ſuffers a Recovery in 


| 99; 142. Perſon, it is erroneous, and he may reverſe it by Writ of Error; but even 


2 Sand. 94. in this Caſe, the Writ of Error muſt be brought during his Minority, that 
Vern. 461. his Infancy may be tried by the Inſpection of the Court; for at his full Age 
W 567. jt becomes obligatory and unavoidable ; but in Caſes of Neceſſity the Court 
* has admitted the Infant to appear by Guardian, and to ſuffer a Recovery, 
or come in as Vouchee ; but this too is ſeldom allowed by the Court, unleſs 
it be upon Emergencies, when it tends to the Improvement of the Infant's 
Affairs, or when Lands of equal Value have been ſettled on him, and when 
he has had the King's Privy Seal for that Purpoſe ; and theſe Recoveries 
have been allowed and ſupported by the Judges, and the Infant could not 
ſet them aſide or ſhake them; beſides, if ſuch Recoveries be to the Preju- 
dice of the Infant, he has his Remedy for it againſt his Guardian, and may 
reimburſe hiniſelf out of his Pocket, to whom the Law had committed the 
Care of him. 
Co. Lit. 171. Partition by Writ de Partitione fac ienda binds Infants, becauſe by Judg- 
b. ment ina Court of juſtice, to which no Partiality can be imputed. 
If an Infant acknowledge a Recognizance or Statute, it is only void- 
able; and the Infant, at his Peril, mutt avoid them by Audita Querela, as 
page 136 he mutt a Fine or Recovery by Writ of Error, during his Minority ; for 
_>y pl. ſuch Conveyances, or other Acts of Record, become obligatory and un- 
2 Int. as, avoidable, if they be not ſet aſide before the Infant comes of Age; the 
673. Reaſon is becauſe theſe Contracts being entered into under the Inſpection 
Co. Lit. 380. of the Judge, who is ſuppoſed to do right, the Infant cannot againſt them 
mani 19. aver his Diſability, but muſt reverſe them by a Judgment of a ſuperior 
. Ws 8 , Court, which by Inſpection hath the fame Means to determine whether the 
inferior Juriſdiction has done right, that firſt received the Contract. 
2 laſt. 673. If an Infant bargain and ſell tis Land by Deed indented and inrolled, yet 
| he may plead Nonage ; for notwithſtanding the Statute 27 H. 8. cap. 16. 
makes the Inrolment in a Court of Record neceſſary to complete the Con- 
veyance, yet the Bargainee claims by the Deed as at Common Law, which 
was, and therefore till is defeaſible by Nonage. FI 


3. Of 


INFANCY any AGE. 


f 3. Of his Act in Pais, where void or only voidable, 


Infants are regularly allowed to reſcind and break through all Contracts in 30. 3. 20. b. 
Pais made during Minority, except only for Schooling and Neceſſa-ies, be Rol. Abr. 
they never ſo much to their Advantage; and the Reaſon hereof is, the In- 2 
dulgence the Law has thought fit to give Infants, who are ſuppoſed to want 3631. ns 
Judgment and Diſcretion in their Contracts and Tranſactions with others, 
and the Care it takes of them in preventing their being impoſed upon or 
over-reached by Perſons of more Years and Experience. 

And for the better Security and Protection of Infants herein, the Law has Cro. Car. 
made ſome of their Contracts abſolutely void, i. e. all ſuch, in which there is goa. 
no apparent Benefit, or Semblance of Benefit to the Infant ; but as to thoſe Jones 405. 
from which the Infant may receive Benefit, and which were entered intos d. 310. 
with more Solemnity, they are only voidable ; that is, the Law allows them 
when they come of Age, and are capable of conſidering over again what 
they have done, either to ratify and affirm ſuch Contracts, or to break 
through and avoid them, 

Hence it hath been agreed, that an Infant may purchaſe, becauſe it is in- Co. Lit. 2,8. 
tended for his Benefit, and that at his full Age he may either agree or diſ- 2 Vent. 203. 
azree to the ſame. 

Alſo the Feoffment of an Infant is not void, but only voidable, not Gor; 
only becauſe he is allowed to contract for his Benefit, but becauſe that there — oY 
ought to be ſome Act of Notoriety to reſtore the Poſſeſſion to him, equal 2 Rol. Abr. 


to that which transferred it from him. $72. 
. 4Co. 125. 2. 


Therefore if an Infant make a Feoffment and Livery in Perſon, he ſhall 3 


have no Aſſiſe, Ic. but muſt avoid it by (a) Emry; for it is to be preſumed Piſſaſa, 63. 
in favour of ſuch Solemnity, that the Aſſembly of the Pais then preſent (as May 
would have prevented it, if they had perceived his Nonage, and therefore oid his 


the Feoffinent ſhall continue till defeated (5) by Entry, which is an Ad 14 
. y Entry 

equal Notoriety . . 
Minority, 


but muſt not have the Writ dum fuit infra later till his full Age. F. N. B. 192. Co. Lit. 380. 
Show. Parl. Caſes 153. Co. Lit. 247. a. 1 (5) But if an Infant exchanges with another, it the 
other enters, the Infant may have an Aſſiſe. 18 E. 4. 2. Rol. Abr. 730. Þ If an Infant makes 
a Feoffment, or conveys, by Leaſe and Releaſe, and re-enters within Age, ſtill the Feoffment or 
Conveyance is only voidable, and he may ele& to confirm it, when of full Age; theretore 2 
Stranger cannot avail himſelf of the Infant's Entry, for he cannot elect tor him. 3 Bur. 1794. 


4 See infra 144. n. 


But if the Infant had made a Letter of Attorney to deliver Seiſin, he 2Rol. Abr. a. 
might have an Aſſiſe, Ic. becauſe the Letter of Attorney, like all other Noy 130. 


Acts of Agreements made by an Infant to his (c) Prejudice, muſt be void; Pm. 237. 
(c) But a 


and therefore whoever claims under it, or by Virtue of its Authority, muſt p,,gment 


be (d) a Wrong-doer. to an Intant, 


with aLetter 


of Attorney by him to accept Livery, is ſaid to be only voidable, becauſe for the Infant's Benefit. 
Rol. Abr. 730. (4) That the Attorney who executes it is a Diſſeiſor. Rol. Rep. 242+ 


* So if an Infant enſeoffs his Guardian, this is void, for the apparent *Fage 137 
35 - 0, 


Prejudice it muſt be to the Infant, . 
728. 

If an Infant make a Leaſe for Years, reſerving Rent, it ſeems agreed, Vid. Head 

that ſuch a Leaſe is only voidable by the Infant. of e | 

| an er my 


for Years. 
ut | 


B 


* 
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Moor 103. But if he make a Leaſe for Years, without Reſervation of any Rent 7, it 
2 ſeems by the Opinion of the greater Number of the Books, that from the 
5 apparent Prejudice and Hurt it muſt be to the Infant, that ſuch Leaſe is 
Co. Lit. 45, abſolutely void: But this Point does not appear to have been ever judicially 
308. a. determined; and indeed the Reaſons againſt it ſeem very cogent, and that 
Jones 157. it would be a greater Indulgence to the Infant, and more for his Service, 
1 to allow him when he comes of Age, and is capable of conſidering over 
Hutton 102, àgain what he has done, either to ratify and affirm all his Contracts, or to 
Rol. Rep, break through and avoid them; and that this Power ſhould be extended to 
441. all Leaſes and Contracts made by Infants during their Minority, as well to 
_ — thoſe which are for their Benefit and Advantage, as to thoſe which appa- 
way A rently tend to their Hurt and Prejudice ; for if it were to be confined only 
IA Leaſeon to the laſt, it would exclude them from being Judges of either, fince no 
which no Man can be ſuppoſed to know what is to his Diſadvantage, but as he is 
Rent is re- allowed to compare it with ſuch Things as are for his Advantage and Good; 
_ _ not and therefore the Power of judging in general muſt be left to him; and, as 
: 2. 22 a Conſequence thereof, it ſhould ſeem that he may, when he comes of Age, 
Infant may either affirm or avoid all Leaſes or Contracts made by him during his Mi- 
make a nority, according as he judges them to be beneficial or hurtful to him, 
Leaſe, with- without any intervening Judgment of Law to condemn ſome only, and 
a Merkle. lea ve others to the Infant's Difcretion, when he comes of Age; and the 
3Bur. 1794. giving of Infants ſuch Power in general over all their Contracts, will ſuf- 
—The Leſ- ficiently ſecure them againſt the Danger of being impoſed on, or over- 
ſee cannot, reached by others ; for when the Power is general, and all Perſons who 
3 _ deal with Infants know they are to be at their Mercy, when they come of 
the Leaſe on Age, whether they will think fit to ſtand to their Bargain, or not, this will 
Account of take off from the Temptation of impoſing upon them; or if any ſhould be 
the Leſſor's ſo hardy as to do it, yet fince the Infant is at Liberty, when he comes of 
Infancy, Age, to reſcue himſelf by avoiding ſuch injurious Contract, there ſeems 
8 no poſſible Miſchief in the mean Time to ſuffer ſuch Contract to hang in 
Ibid,  FEquilibrio, and defer pronouncing any Sentence upon it, ſince that, as hath 
| been ſaid, would curtail the Infant's Power, and take off from his Freedom 
of judging at all; beſides that, the very Reaſon of giving to Infants ſuch 
Power, was to ſecure them againſt the Impoſition of others, which a Leaſe 
for Years, reſerving the full Rent, cannot be ſuppoſed to be; and therefore 
if they were only to uſe it in ſuch Caſes, it would be uſeleſs; and if they 
were denied it in the other, where no Rent at all is reſerved, (as they muſt 
be, if the Law prejudges for them) it would be no Power at all in them, or 
at moſt but an empty and idle one; therefore it ſeems by the ſtronger 
Reaſons, if an Infant make a Leaſe for Yeats, without Reſervation of any 
Rent, though this is apparently to his Hurt and Prejudice whilſt-he con- 
tinues a Minor, yet ſince when he comes of Age he may either by Aſſiſe 
or Treſpaſs recover the Poſſeſſion and meſne Profits, and ſo make himſelf 
whole ab init, the Leaſe is good in the mean Time, and the rather, be- 
cauſe molt of the Books agree, that if a Rent were reſerved on ſuch Leaſe, 
it would then be only voidable ; whereas ſuch Rent may be ſo ſmall in pro- 
portion to the Value of the Land, that there may be more Reaſon to 
adjudge it abſolutely void, than if none at all were reſerved ; becauſe in the 
one Caſe the Impofition is apparent, but in the other it may be ſo miſre- 
preſented and coloured over as to deceive the Infant,even when he comes of 
Age, into ſome unwary Act of Ratification of it; beſides that, the Infant 
when he comes of Age may, if he think fit, make ſuch Leaſe for Years 
without reſerving any Rent: And why then may he not conſent to, and 
page 138 . ratify ſuch Leaſe, though made before, which (if the Law permitted him) 
he gh fo by accepting of Fealty, which is incident to every ſuch 
Leaſe. : | | 


As 


I. , 


Term, and under the ſame Rent and Covenants as were in the firſt ; but 
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As to the Books before cited, that a Leaſe for Years by an Infant Moor 10g. 
without any Reſervation of Rent ſhould be abſolutely void, they are only 2 Leon. 2160 
obiter Opinions; and there is but one Caſe where it is expreſſy ſo held, and 18. 
there only by two Judges; for Gaudy was of another Opinion, and the 
Judgment there iven was upon the Right and Merits of the Caſe, not 
upon the Point of the Leaſe ;though the two Judges, to enforce the Judg- 
ment for the Defendant, would have the Infant's Leaſe to the Plaintiff, 
upon which the Ejectment was brought, to be abſolutely void, and fo no 
Title at all againſt the Defendant, who was in Poſſeſſion ; beſides the Leaſe 
there was by Parol, not by Deed, which may make a conſiderable Dif- 

erence. 

f Another Caſe, produced to inforce the Reaſon of ſuch Leaſes being ab- Cro. Car. 302. 

ſolutely void, is, that a Surrender by an Infant to him in Reverſion hath ö 405. 

been adjudged to be abſolutely void, whether it were a Surrender in Law by — Form 

taking of a new Leaſe, or an expreſs Surrender, and that no Agreement by 8 

him at full Age ſhould make it goed, fo as to eſtabliſh the ſecond Leaſe; An Intant 

and the Reaſon there given was, becauſe there being no Increaſe of his may ſurren- 

Term, or Decreaſe of the Rent, the Surrender was abſolutely void at firſt ; COPIES 

but there ſeems a much better Reaſon for the Judgment given in that Caſe ; — Tag 

for the firſt Leaſe was made 1 E. 6. by a Dean and Chapter for fifty Years, order to re- 

and this Leaſe being afterwards aſſigned to Infants, they, 29 Elis. took anew the fame 

new Leaſe of the ſame Lands from the then Dean and Chapter for the ſame by 5 0 

this ſecond Leaſe not being warranted by 13 Elis. cap. 10. the ſucceeding ?** 

Dean and Chapter would have avoided it, and fo ftripped the Infants of 

any Intereſt at all in the Lands ; to prevent which Miſchief, and help the 

Infants, the Court gave Judgment againſt the Surrender, that it was abſo- 

lutely void ab initio, and fo the ſecond Leaſe never good; and this was but 

a juſt Conſtruction as this Caſe was; for if the Court had adjudged the Sur- 

render to have been only voidable, then the Infants Agreement to the ſe- 

cond Leaſe when they came of Age, would have made the Surrender of 

the firſt abſolute, and then their Title ſtanding only upon the ſecond 

Leaſe, and that not warranted by 13 Eliz. cap. 10. they would have been 

defeated of both, which would have been a very ſevere Conſtruction in a 

Caſe of this Nature, where the Operation of the ES in working the Sur- 

render of the firſt Leaſe might be eaſily ſuppoſed not to be thought of or 

underſtood by them + : + An In- 
| | fant cannot 


execute a Power over a real Eſtate. 3 Atkyns 698. 1 Vezey 298.——All Gifts, Grants, or Deeds, 
which do not take effect by Delivery of his Hand are void. 3 Bur. 1794. A Surrender by Deed 
is not abſolutely void; Infant ſurrenders an unprofitable Leaſe, Leſſor accepts, the Premiſes are burnt, 
he cannot ſay the Surrender is void. The other Party to a Need can in no Caſe objeA on Account of 
Infancy. 1bid,—lf there ſhould be a new Caſe, where it would be more beneficial to have it void, (as 
it he might otherwiſe be ſubje& to Forfeiture, Damages, or Breach of Truſt,) the Reaſon of the Pri- 
vilege would warrant an Exception to this general Rule. 141d. All Gifts, Grants, or Deeds, b 

Matter in Deed, or in Writing, which do take effect by Delivery of his Hand, are voidable by himtelf, 
his Heirs, or thoſe who have his Eſtate. 3 Bur. 1794 The true Ground why an Inſant's Deed 
is only voidable, is the Solemnity of the Delivery. Semb. Ibid. But it otherwiſe, if an Infant 
receives Mortgage Money and conveys, it is ſuch Semblaace of Benefit as makes Conveyance only 
roidable. Ibid, He may convey as Mortgagee, by Direction of Chancery, under the Stat. 7 Ang. c. 19. 


Another Caſe produced is of a Surrender by a Perſon Non compos, Ec. Show. Par', 
who being Tenant tor Life, with Remainder to his firſt and other Sons, did 2 = : 
before the Birth of any Son ſurrender to him in the Remainder, with intent? galt = 
to deſtroy the contingent Remainders to his Sons; but it was adjudyed, pl. 2. Ld. 
that the Surrender was abſolutely void ab initio, and by conſequence the Raym. 313. 
contingent Remainders not hurt thereby; and there it was ſaid, that the Show. 296. 
Grants of Infants and of Perſons Non compos were parallel both in Law and o 2 45. 
Reaſon ; and the preceding Caſe was cited as an Authority in Point, that a 120d. 174. 


Surrender 
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3 Salk. 300. Surrender by an Infant was ip/o fafo void, and ſo of a Perſon Non comps, 
pl. 10. 576. c. but the Caſe of an Infant has already received an Anſwer ; and this of 
2 211, the Non compos may be eaſily anſwered too; for if the Surrender ſhould 
438. have been allowed, it would have been not only prejudicial to himſelf, but 
Comb. 439. likewiſe to all his Sons after born, who were Strangers or third Perſons; 
S. C. Them- and there could no Uſe be made of the Surrender but to do them Miſchief, 
2 8 which the Acts of a Madman ought not to be allowed to do, when by a 
4% reaſonable Conſtruction it is in the Power of the Court to help them, as in 
that Caſe they did, by adjudging the Surrender to be abſolutely void, rather 
than voidable: So that notwithſtanding the Caſes above cited, it does not 
ſeem clear that the Leaſe of an Infant, without Reſervation of any Rent, is 
* abſolutely void, but rather voidable, ſince their Power of avoiding it when 
they come of Age, ſufficiently guards them againſt the Unreaſonablenefs or 
Practice of others, which was only Miſchief the introducing this Law in 
favour of Infants deſigned at firſt to obviate and prevent. 
Trio Anne. Allo it hath been held, that if an Infor grant a Rent-charge out of his 
in B. R. Had. Land, this is not abſolutely void, but only voidable by him when he comes 
| fenverſus of Age; for if the Grantee ſhould then diſtrain for the Rent, though the 
Jones, But in other may bring an Action of Treſpaſs, yet he cannot plead Non conceſiit ; 
3 Med. 310. for the Deed is only voidable (a) by ſhewing of his Infancy, and not void 


1 17 becauſe it was delivered with his own Hands. 


an Infant 

grants a Rent-charge out of his Lands, it is not voidable, but %% facto void; and that if the Grantee 
diſtrain for the Rent, the Infant may have an Adion of Treſpaſs againſt him. (a) That to a Leaſe for 
Years made by an Infant, he can in no Caſe plead Non eff fafum, but muſt avoid it by pleading the 
ſpecial Matter of his Infancy. 5 Co. 115. 2 laſt. 483. Cro, Eliz, 127. Moor, pl. 132, Poph. 178. 


®Page 139 


Cro.Fliz.go. Copyhold was granted to one for Life, Remainder to an Infant in Fee; 
42 25 dere they both join in a Surrender to one, who was admitted; then the Tenant 
eee for Life dies, and after the Infant dies, and his Heir enters; and it was 
Cre. Cat. ioʒ. adjudged that he might well enter, without being put to the Writ of Dum 
wit infra Ætatem; tor ſuch Surrender was but a Conveyance by Matter in 
Pais, which cannot bind an Infant, but that he or his Heirs may enter, or 
bring Treſpaſs before Admittance. 
Lit. . 258, If there be two Coparceners, and one of them an Infant, and they make 
Co.Lit. 171. an unequal Partition, this ſhall not bind the Minor ; for though Partition, 
if equal, will bind an Infant, becauſe compellable to make Partition; and 
whatever ope is compellable to may be done by the ſame Perſon voluntarily ; 
yet when the Partition is unequal, and the leſſer Part allotted to the Minor, 
this thall not bind her ; for then the Security the Law has provided for 
| Infants, to prevent their heing over reached, would be uſeleſs. 
Co. Lit. 171. Bur yet ſuch unequal Partition is not abſolutely void, but the Infant has 
Election either to affirm at full Age, by taking the Profits of the unequal 
Part allotted to her, or to avoid it, either during her Minority, or at full 
Age, by Entry into the other Part with her Siſter. A : 
138, 4 12, t an Infant ſubmit to Arbitration, he may execute or avoid it at his 
10H. 6. 14. Election, as he may all other his Contracts. 
March r11, 
141. Rol. Abr. 730. Jones 164. Lev. 17. 
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Perk, ſ. 12. Alſo as to the Acts of Infants being void or voidable, there is a Diverſity 
Nel. Abr. between an actual Delivery + of the Thing contracted for, and a bare 
730. Agreement to deliver it only, that the firft is voidable, but the laſt abſo- 
2 Rol. Rep. lutely void ; as if an Infant deliver a Horſe or a Sum of Money with his 
405. own Hands, this is only voidable, and to be recovered back in an Action 
Latch 1% of Account. 


+ See infra 
138. 3. 
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Eſtates or Mortgages.” 
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gut if an Infant agrees to give a Horſe, and does not deliver the Perk. . 13 


Horſe with his Hand, and the Donee takes the Horte by Force of the 4 
Gift, the Infant ſhall have an Action of Treſpaſs, for the Grant was 37 
ely void, ER | 
wh "Treſpab quare Vi & Armis Inſultum fecit, & totum Crinem Capitis Mich.26Car. 
ipſrus Anne abſcindit, the Defendant as to all the Treſpaſs præter ton- 2. Anna Se- 
uram Crinis pleads Not guilty, and as to that, pleads that the Plaintiff ray 4; 
was of the Age of ſixteen Years, and for a certain Sum of Money licentiavith 3 
the Defendant duas uncias Crinis diae Anne detondere & abſcindere ; and Stuartſon. 
upon the Demurrer to this Plea the Court held, that the Contract was ab- 3 Keb. 369. 
ſolutely void, and conſequently the Tonſure unlawful, and gave Judgment®- C. 
accordingly for the Plaintiff. | 

And as an Infant is not bound by his Contract to deliver a Thing; ſo if Page 140 
one deliver Goods to an Infant upon a Contract, &c. knowing him to be Sid. 129. 
an Infant, he ſhall not be chargeable in 'Trover and Converſion, or any Lev. 169. 
other Action for them; for the Infant is not capable of any Contract, but 32 9959 
for Neceſſaries; therefore ſuch Delivery is a Gift to the Infant: But if an?'* 
Infant without any Contract wilfully takes away the Goods of another, 
Trover lies againſt him ; alſo it is taid, that if he take the Goods under 
Fretence that he is of full Age, Trover lies, becauſe it is a wilful and frau- 
dulent Treſpaſs. 

Alſo it ſeems that if an Infant, being above the Age of Diſcretion, be Yide Vern. 
guilty of any Fraud in affirming himſelf to be of full Age, or if by Com- 13% 
bination with his Guardian, Cc. he make any Conttact or Agreement with 2 Vern. 224. 
an Intent afterwards'to elude it, by reaſon of his Privilege of Infancy, that 
a Court of Equity will decree it good againſt him according to the Circum- 
ſtances of the Fraud ; but in what Caſes in particular a Court of Equity 
will thus exert itlelf, is not eaſy to determine. | 

Alſo notwithſtanding the Diſability of an Infant to contract, by the por the Man- 
7 Ann. cap. 19. it is enacted. That it ſhall and may be lawful for any ner in which 
« Perſon under the Age of twenty-one Years by the Ditection of the Infant Truſ- 
„High Court of Chancery, or the Court of Exchequer, ſignified by an tes de fo 


convey the 


Order made upon hearing all Parties concerned, on the Petition of the pg,,.c de- ” £ * 


« Perſon or Perſons for whom ſuch Infant or Infants ſhall be ſeized or pol: volved on 

« ſefſed in Truſt, or of the Mortgagor or Mortgagors, or Guardian or them purſu- 
Guardians of ſuch Infant or Infants, or Perſon or Perſons intitled to the aut to this 

„ Monies ſecured by or upon any Lands, Tenements or Hereditaments, p. _ 

« whereof any Infant or Infants are or ſhall be ſeiſed or poſſeſſed by way Chan. 28 4 
„of Mortgage, or of the Perſon or Perfons intitled to the Redemption How to bind 
thereof, to convey and afſure any ſuch Lands, "Tenements or Heredita- themſelves 
ments, in ſuch Manner as the ſaid Court of Chancery, or the Court of Þy a Con- 
« Exchequer, ſhall by fuch Order ſo to be obtained direct, to any other cs 2 
perſon or Perſons ; and ſuch Conveyance, or Aſſurance, fo to be had and plantations, 
© made as aforeſaid, ſhall be as good. and effectual in Law to all Intents ſee 4 Geo. 1, 


„and Purpoſes whatſoever, as if the {aid Infants or Infant were, at the 2, 5: . 1. 
| How to be 


„ lime of making ſuch Conveyance or Aſſurance, of the full Age of, -..... 
„ twenty-one Years ; any Law, Cc.“ a Copyhold, 
| and how 


compellable to pay their Fines, ſee g Geo. 1, c. 29. 


And it is further enacted by the ſaid Statute, © That all and every 
* fuch Infant and Infants, being only Truſtee or "Truſtees, Mortgagee or 
« Mortgagees as aforeſaid, ſhall and may be compellable, by ſuch Order 
* fo as aforeſaid to be obtained, to make ſuch Conveyance or Conveyances, 
« Aſſurance or Aſſurances as aforeſaid, in like Manner as Truſtees or 
„Mortgagees of full Age ate compellable to convey or aſſign their Truſt- 
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[If an Infant covenants to levya Fine, at ſuch a Time, to ſuch Uſes, 
before he comes of Age, levies the Fine, and by another Deed, made at 
3 full Age, declares it to other Uſes; the laſt Deed ſhall lead the Uſes. 
Stra. 94. — 4A Mother as Guardian ſor Six Infants grants a Building. 
Leaſe for Forty-one Years, the eldeſt Son aged Nineteen joins, Covenants 
for quiet Enjoyment, and that the Others when of Age ſhall confirm ; they 
all attain Twenty-one, and accept the Rent for Ten Years after ; Equity will 
eſtabliſh the Leaſe, 1 Athyns 489.——By 29 Geo. 2. cap. 31. Intants, 
Lunaticks, and Feme Coverts may apply by Petition to the Chancery, Qc. 
and by Leave Surrender Leaſes by Deed in order to Renewal. —— 4, 
Mortgages to B. who dies, leaving C. his Son and Heir at Law, an In- 
fant, and D. his Widow, Joint-Executors. * A. borrows more Money of 
C. and with Part pays off C. and D. who by Leaſe and Releaſe convey to 
E. this Conveyance binds C. tho' an Infant. 3 Burr. 1794. The 
Acts of an Infant, which do not touch his Intereſt, but take effect from an 
Authority with which he is truſted, are binding. 1bid. The Infant's 
3 ſhall never be turned to a Weapon of Fraud or Injuſtice, 
- bbid.] 


4. Where voidable, as to the Infant, ſhall yet bind others. 


Show. 17r. Tt is laid down as a general Rule, that Infancy is a Perſonal Privilege, 
3 Mod. 248. of which no one can take Advantage but the Infant himſelf, and that 
therefore, though the Contract of the Infant be voidable, that yet it ſhall 
bind the Perſon of full Age; for being an Indulgence which the Law 
allows Infants, to protect and ſecure them from the Fraud and Impoſition 
of others, it can only be intended for their Benefit, and is not io be ex- 
tended to Perſons of the Years of Diſcretion, who are preſumed to act with 
ſufficient Caution and Security ; and were it otherwiſe, this Privilege, in- 
ſtead of being an Advantage to the Infant, might in many Caſes turn great- 
ly to his Detriment. | | 
* Pagei41 Therefore it hath been adjudged, that if an Infant let a Houſe to J. 5. 
: reſerving Rent, and the Rent is in Arrear, that the Infant may diſtrain for 
— mY the Rent, or bring an Action of Debt; though it was objected, that in the 
Sir #/;} Inſtitution the Contract was not reciprocal. 
ones 157, | 
= he, Car. so. Co. Lit. 308. Godb. 364. Noy 92, 130. 4 Leon. 4. 9 Mod. 103. 10 Mod. 


26, 67, Bs, 139. 12 Mod. 197, 243. Fitzgib. 175, 276, 278, 280. Will. Rep. 558. pl. 162, 718, 
734. pl. 211, 737. 2 Will. Rep. 244, 298, 519, (645). 3 Will. Rep. 208, Ld, Raym. 443, 
344. Alk. Rep. 146. pl. 86. Sel. Cal. Temp, King. 46. 


Sid. 446. So where an Infant brought an AQion on the Caſe by her Guardian, and 
: <9" ſet forth, that the gave the Defendant 10 J. and put herſelf to be her Ser- 
* 1 vant for ſeven Years, and that, in conſideration thereof, the Defendant 
Watkins, promiſed to find her with all Neceſſaries, fave only Apparel, and likewiſe 
promiſed to teach her to lng and to dance ; and that the Defendant within 
the Time turned her out of her Houſe, and did not teach her to ſing and 
dance ; whereupon there was Judgment by Default, and a Writ of Inquiry, 
of Damages ; and it was moved to ſtay the filing of the Writ of Inquiry 
becauſe here was no Conſideration, the Agreement not being reciprocal : 
But the Court held, that though the Contract might be void as to the 
Infant, yet it bound her Miſtreſs, who was of ful Age; and therefore 

ordered the Writ of Inquiry to be filed. | 
Vent. 51. So where an Infant brought an Aſumpſit by his Guardian, and declared, 
3 that whereas the Defendant entered into his Cloſe, and cut his Graſs, that in 
5 Wed. 5 conſideration he would permit him to make it Hay, and carry it away, he 
| promiſed 


5 
f 
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-omiſed to give him fix Pounds for it: Upon this Declaration the De- S. C. Sith 
tendant demutted, ſuppoſing it to be no Conſideration; for the Infant was 3388 
not bound by his Permiſſion, but might ſue him notwithſtanding; but the torities „ 
Court gave Judgment for the Plaintiff. | above. 

So a Promiſe to pay the Plaintiff, an Infant, the Value of ſuch Land, in, Sid. 109. 
conſideration the Plaintiff would ſuffer the Defendant to enjoy the ſaid Land Davies and 
after the Death of A. to the Time of his full Age, the Plaintiff had Judg- Manning- 
ment, vous he was not bound by the Contract. ton. 


So on a Promiſe to an Infant to do ſuch an AQ, in conſideration that the _ We 
ED. 1. 


Infant promiſed to pay ſuch a Sum, in Aſump/it by the Infant, he had Judg- S C. 55 
ment, though the Money was not paid; for the Court held, that the In- fe- Caſe. 
fant's Promiſe was only voidable at nis own Election, and not at the Elec- 

tion of him to whom it was made, ; 

So if a Man of full Age and a Female of fifteen promiſe to intermarry, Tria. 5Geo. 
and after Requeſt by her, he marries another Woman, an Action on the 3 and 
Caſe lies againſt him for the Violation of the Contract; for though object- ju $2 q oo 
ed that this was Nudum Pactum, and not reciprocal, as the Man could not} Stra. 850, 
compel her, being an Infant, to perform her Promiſe, yet being voidable 937. 


as to herſelf only, as ſhe finds it tor her Benefit, it ſhall bind him, being wn 


of full Age. | Fizgid. 1g. 


If an Infant loſe Money at Play, which the Winner takes, ſuch Taking 
is a Converſion, and Trover and Converſion lies for the Infant for the Sum Cited in the 


ſo received ; bur if the Infant had won, he might have retained the Money, _ — = 
and no Action would have laid againſt him for it. — — 
ſo held by 


Helt C. J. Hil. 3 Annæ, in B. R. in the Caſe of Barker and Medlicet; but the Action there brought 
was an Indebitatus Afumpſit, and for that Cauſe the Plaintiff was nonſuited, becauſe the Founda- 
tion of the Action was a Tort, and the Action brought founded in Contract. 


5. At what Time voidable Acts are to be avoided. 


Here we muſt obſerve a Diverſity between Matters of Record done co. lat. 380. 
or ſuffered by an Infant, and Matters in Fait ; that he may avoid Mat: 2 Inſt. 483. 
ters in Fait, either within Age, or at full Age; but Matters of Record, Godb. 149. 
as Statutes Merchant and of the Staple, Recognizances acknowledged 5 — 1 
by him, or a Fine levied by him, Recovery againſt him by Default in 23 
a real Action, (ſaving in Dower,) muſt be avoided, vis. the Statute, Sc. 3 Mod. 229. 
by Audita Querela, and the Fine and Recovery during his Minority; 12Mod.197, 
for being judicial Acts, taken by a Court or Judge, the Nonage of the 243. 

Party to avoid the fame ſhall be tried by Inſpection, and not by the? Page 142 
Country, bee TY 


Raym. 344, 


, 1 n 
And as an Infant cannot avoid a Recognizance, c. but during his Mi- 4 8.226. 


nority, ſo if an Infant enters into a Recognizance, Wc, and brings an Audita N. Bendl. 80. 
Querela to reverſe it, and the Judges, upon Inſpection, find him within Age, pl. 123. 
and therefore adjudge the Recognizance void, and diſcharge the Infant; but Dyer 232. 
the Conuzee after reverſes the Judgment in the Audita Querela for Error, 8705 

the Infant, after his full Age, ſhall have no new Audita Querela to vacate the — os 
Recognizance, though it once appeared to the Judges that he was within 2 And. 18. 
Age when he entered into the Contract; and the Reaſon hereof is, becauſe 19Co. 43. 4. 
the Infant in no Caſe after his full Age can ſet aſide the Recognizance or Sta- x 25 
tute: For, /t, The Writ in the Regiſter runs guod Conuſor adiunc & adbuc — * 
infra /Etatem m_— and therefore cannot have it at full Age without altering 1s. 


the Form of the Writ. 2dly, When the Judgment of the Audita Querela isa Bullt. 320. 


reverſed by a Writ of Error, it is entirely ſet aſide, and in all Reſpects uſe -F. N. B 195. 
” leſs 


— 
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leſs as if it had never been given, and conſequently can obtain no Credit, 
ſhould the Conuſot produce the Record. 34%, When the Conuſor is of 
full Age, there will be no Averment admitted againſt the Recognizance, 
Ec. which is an Act of Record; and it is preſumed by the Record that 
; the Conuſor was of full of Age, fince the Judge, or other Officer that took 
the Recognizance, &c. ſuffered them to enter into them. 
2 loſt. 673. But if an Infant bargain and fell Lands by Deed indented and inrolled, 
he may avoid it at any Time. 
Sid, 321. Alſo it is ſaid, that if an Infant appears by Attorney, and ſuffers a Re- 
Lev. 142. covery, it may for this Error be reverſed after the Infant comes of Age, 
s Mod. 299: hecauſe it ſhall be tried by the Country whether the Warrant of Attorney 
was made when under Age or not. 


6. By whom to be avoided, 


It ſeems agreed as a general Rule, that none but the Infant himſelf, or 
82 = b. his Repreſentatives Privies in Blood, can avoid (a) a Conveyance made by 
Rol. "ogg the Infant during his Nonage. | 


401. 

a) This muſt be underſtood ſuch a Conveyance as is, in its own Nature, voidable by the Infant, &c, 
ch as a Feoffment, &c. and not ablolutely void, as a Surrender, Grant, Releaſe, which being void 

eb initio, are ſo to all Men, and of which all Perſons may take Advantage, Carth. 436. 3 Mod, 

391, Oc. | | 


8 Co. 41. b. As if an Infant ſeized in Fee make a Feoffment, and dies, his Heir ſhall 
enter. 

8 Co. 47. 4. So If ſeized in Tail Male, and he makes a Feoffment, and (6) dies, his 

(6) nc Son being Heir general and ſpecial may enter. 

though at- 


tainted of Felony, 8 Co. 43. 2.— But by Co. Lit. 337. a. it is otherwiſe in ſuch Caſe, becauſe his 
Entry is not lawiul in reſpect of his Ellate only, but or bis Blood allo, which is corrupted. 


8 Co. 43. And if he hath no Sons, but only | Daughters, his Brother, being his 
ſpecial Heir per For mam Doni made to his Father, may avoid the Feoffment, 

80 becauſe he is Privy in Blood, and has the Land only by Deſcent, 

o. 43 2. 5 f 

(c) But if But Privies in Eſtate cannot avoid (c) a Conveyance made by an Infant. 

Tenant in | 

Tail within Age comes in as a Vonchee by Attorney in a Common Recovery, he in Remainder may 

aflign this for Error; for he is Party in Intereſt to the Recovery; and where a Man's Intereſt is 

bound by another's Ad, it is but reaſonable he ſhould be allowed to free himſelf from the Miſchiet 

of it, by t:king Advantage of any Error in it. But for this vide Rol. Abr. 755. Bridg. 75. Rol. 

Rep. 301. Cro. Eliz. 739. Palm. 123. Allen 75. 


page i43 As if Tenant in Tail, being within Age, makes 2 Feoffment, and dies 
ROY without ſue, the Donor ſhall not enter, becauſe he was privy only in 
But ” Palm. Eſtate, and no Right accrued to him by the Death of the Donee. 

2c4. this | 

Gi is cited and denied by Houghtcn Juſtice to be Law, who ſaid, the Feoffment by an Infant could 


not put him to his Formeden by a Dilcuntinuance, and then if he could not enter, he wouid be witk- 
out Remedy. 


8 Co. 43.2. So if there be two Joint-tenants within Age, and one of them makes a 
Co. Lit.337- Feoffinent in Fee of his Moiety, and dies, the Survivor cannot enter ; for 
De by the Feoffment the Jointure was ſevered, ſo long as the Feoffment conti- 
nued in Force, and therefore the Heir of the Feoffor may have a Dum fuit 

infra Atatem, or enter into the Moiety, | 


3 Co. 43. a. But if both had joined in the Feoffment, and one had died, the Right 


had ſurvived to the other, and he ſhould have had the Land from the 
firſt Feoffor. a en | 


If 
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If a Man within Age, ſeiſed in Right of his Wife, makes a Feoffinent, Co. 43. b. 
and dies, his Heir cannot enter, becauſe no Right deſcends to him; but Lit. . 633. 
inaſmuch as the Baro, if he had lived, might have entered in the Right 

of his Wife only, and not in reſpect of any Right which he bimſelf had, 

the Wiſe (even before the 32 H. 8. cap. 28.) might in ſuch Caſe have en- 

tered in her own Right. 

But if the Feme, being only Tenant in Tail, and the Baron within Age, 8 Co. 43. b, 
had made a Gift in Tail to another, by which the Baron gained a new Re- Co Lit. 337, 
verſion in Fee, and died, the Wife might enter, or the Heir of the Baron“ 
who had a new Reverſion deſcended to him ; but if the Heir had entered, 

and defeated the Tail given by the Infant, his Eſtate vaniſhed, and, by Ope- 
ration of Law, the Feme was immediately ſeiſed of her old Eſtate. 

Privies in Law, as the Lord by Eſcheat, ſhall not avoid a Conveyance 8 Co. 44. «. 
made by an Infant. 

As if an Infant makes a Feoffment, and dies without Heir, the Lord gCo. 42, 4%. 
ſhall not avoid it; but becauſe that in this Cafe it appeared the Feoffment Fbrirting. 
was executed by Letter of Attorney made by the Infant, it was reſolved to hbam's Caſe. 
be void, and that the Land ſhould eſcheat to the Queen. = — 

3 Mod. 306. 


7. In what Manner they are to be avoided, 


As to Fines and Recoveries, they being, as hath been already obſer ved, Co. Lit.380, 
Matters of Record, are regularly to be avoided by Writ of Error, which * "it. 483. 
muſt be brought during the Intant's Minority, that the Court may inſpe& 
the Infant, and ſo vacate the Contract with the ſame Solemnity that it was 
entered into. 

Therefore if an Infant ſuffer a Common Recovery, in which he comes Rol. Abr. 
in as Vouchee in his proper Perſon, and not by Guardian, though this ſhall 242. 
not bind him, but that he may in a Writ of Error avoid it, becauſe it is J. 245+ 
Error in Law ; yet at his full Age he cannot enter into the Land, and 
avoid it by his Entry, before he has reveried it by a Writ of Error ; for 
Judgments are not to be ſubverted by Matter in Pais without Matter of 
Record, 

If a Feme Covert, being under Age, levies a Fine, which ſhe is afrer- 2 Vent. 30. 
wards willing to reverſe, ſhe may be brought into Court by Habeas Corpus, = 246. 
that ſhe may be inſpected: and, it ſeems, the Fine may be ſet aſide on & e 
Motion: for the Huſband may not be willing, nor permit her to bring or Fines and 
proceed in a Writ of Error. Recoveries 

Alſo it hath been held, that if a Feme Covert, being an Infant, is Paſch. 30 
about to levy a Fine, her Relations may enter a Caweat, and that then Car. 2. 
the Court will ſet aſide all Proceedings atter ſuch Entry, but that if L 


PO they ſuffer the Fine to paſs, they Cannot by any Means reverſe it af-et the — 


| Infant's Death; but it feems that the Fine being taken by Virtue of a 


Dedimus Poteſtatem, and the Commiſſioners knowing the Party to be an In- 
fant, may be (a) fined at the Diſcretion of the Court, as they were in this (% Where 


Caſe, the one 3oo/. and the other 200ʃ. the Court 
ordered In- 


formations to be filed againſt Commiſlioners who took a Pine from an Infant. 3 Lev. 36. But for 
this vide 12 Co. 124. 2 Rol. Rep. 113. Cro. Eliz. 531. 


As Infants, at their Peril, are obliged to avoid Fines and Recoveries by Dyer 232. 
Writ of Error, during their Minotity, ſo muſt they avoid Recognizances Reg. 149. 
and Statutes entered into by them, and this by () Audita Querela during p * . . 

| their joit. 673. 
10 Co. 43. 


Noy 16. Cro. Jac. 3. 2 Rol. Abr. 57. 2 Bulſt. 320. 3 Mod. 229, (3) That an lafant may 
bring an Audita Querela to avoid a Statute for * although it be not certified or returned in 
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their Minority likewiſe, that the Courts may have the like Opportunity of 
any Court. qetermining by Iuſpection as to their Nonage ; for beivg Matters of Record, 


ns” they muſt, according to the Rule, be diſſolved eo /igamine quo ligatur, 


ſaid, that 
the common Practice was ſo, elſe the Conuſor might be of Age before the Conuſee would procure it 
to be certified; & vide 3 Bulſt. 307, 


Velv. 15s. If A. being within Age, becomes Bail for B. and after two Sci. Fa. and 
CroJac.646. Vi hi returned, Judgment is given againſt A. Fc, he may have an Audita 


may cher Querela and avoid the Recognizance, and ſo the Judgment thereupon of 


88.— Where Conſequence ſhall be avoided. 

anlnfantwas 2 | 

Bail; and taken in Execution, and he brought an Audita Querela, and moved to be inſpected; and 
the Court, as a Matter diſcretionary, refuſed to admit him to Bail till he corroborated his Allegation 
by the Oaths of Witneſſes; which he having done, and the Copy of the Regiſter where he was born 
being produced, he was diſcharged ; but if he had brought his Audita Querela be fore he was taken in 
Execution, he muſt have a Super ſedeas of Courſe. Carth. 278. & vide ſupra Letter (D) 125. 


CroJac.694. But if A. being within Age, enters into Bond to B. who procures C. 

— * oo without any Warrant to appear for A. and confeſſes a Judgment thereupon, 
yet A. ſhall not have an Audita Querela, but he muſt take his Remedy by 

Action of Deceit againſt the Attorney. 

Co. Lit. 247. If an Infant makes a Feoffment, he may enter, (c) either within Age, or 

b. 246.2. at full Age; and if he dies, his Heir may enter or have a Dum fuit infra 


(c) But tho? 
the Infant Atatem. 


may avoid EE : 
his Feoffment by Entry during his Nonage, yet he cannot have a Dum fuit intra Atatem, till he comes 
to his full Age; for he is allowed to enter, that he may iave to himſelf the Profits in the mean 
Time; but ſuch Entry, being the Act of an Infant, ſcems to be as voidable at full Age as his Feoff- 


ment; but if he was to recover in a Writ of Dum fait infra Atatem, it would for ever bind him, 


and therefore it can only be brought when he comes of full Age. F. N. B. 192. Sce ante. 136. 


Co.Lit.337. If Huſband and Wife are both within Age, and they by Indenture join 


2. F. N. B. in a Feoffment, and the Huſband dies, the Wife may enter, or have a 


* Dum fuit infra Ætatem. | 
co. Lit. 337, But (4) if the was of full Age, the ſhall not have a Dum fuit intra AMta- 
a. (4) Luære tem for the Nonage of her Huſband, though they be but one Perſon in Law. 


if ſhe was 


within Age and the Baron of full Age. F. N. B. 192. 


Co.Lit. 337. If two Joint-tenants, being within Age, make a Feoffment, though they 
2. F. N. B. may join in a Writ of Right, yet they cannot in a Dum fuit infra Atatem ; 
192, 8. P. — 4 5 n 
for the Nonage of One, is not the Nonage of the other. 

If an Infant furrenders a Copyhold Eſtate, and dies, his Heir may 
*Page 145 enter without being put to his Writ of Dum fuit infra Atatem ; for ſuch 
Cro Rite — Surrender was but (e) a Conveyance by Matter in Pais, which cannot bind 
Leon. 9g. an Infant, but that he or his Heirs may enter, or bring Treſpats, 
adjudged. 
(e) That Surrenders, Grants, Releaſes, Ce. which are ſaid to he void ab initis, they may be avoided 
by Entry, Aſſiſe, Cc. at any Time. Cro. Car. 103. 2 Rol. Abr. 728. Show. P. Caſes 153. 
Carth. 436.—But a Feoffment by an Infant with Livery cannot be avoided by Aſſiſe without Eatry. 
Bro, Diſſeiſin 63.——Secus if the Livery was by Letter or Attorney, Bro, Diſſeiſin 63. 


IS If an Infant make a Leaſe for Years, though he reſerve no Rent thereon, 
* p 5 he cannot plead Non eft factum, but muſt avoid it by pleading the ſpecial 
Cro. Eliz. Matter of his Infancy, 


857. JE 
10 Co. 43. 5 Co. 119. 2 iaft, 483, Moor, pl, 132. Poph. 178. 


an” am bh 
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80 if an Infant enter into an Obligation, which takes effect by Sealing Salk. 279. pl. 
and Delivery, and conſequently (5) a deliberate Act, he can only avoid it 4 7 og 


by pleading the ſpecial Matter of his Infancy. Diode ot he. 


fants have 


the Form, though not the Operation of Deeds; ſo that Nen eft factum cannot be pleaded thereto, 
without ſhewing ſome ſpecial Matter to make them of no Efficacy, 3 Mod, 310. per Cur, 


But in Aſſumfpfit againſt an Infant, he may give Infancy in Evidence, and 2 Lev. 144. 
need not plead it; for the Promiſe of an Infant 1s abſolutely yoid. _ 279. 
If the Heir within Age aſſign to the Wife more Land in Dower than .f B. 148 
ſhe ought to have, he himſelf ſhall have a Writ of Admeaſurement of Co. Lit. 39. 
Dower at (c) full Age, by the Common Law : So if too much be aſſigneda. 
in Dower by the Heir within Age, or his Guardian in Chivalry, and the 2 Iſt. 367. 
Heir dies, his Heir ſhall have ſuch Writ to rectify the Aſſignment ; butthe (% Vite if 
Heir, in whoſe Time the Aſſignment of too much was by the Guardian, Age. - 
cannot have ſuch Writ till his full Age, becauſe till then the Intereſt of the 
Guardian continues, and if any Wrong be done, it is to the Guardian him- 


ſelf, and not to the Heir. 
If the Heir within Age, before the Guardian enters, aſſigns too much z tat, 367. 


in Dower, the Guardian ſhall have a Writ of Admeaſurement of Dower 


by the Statute of W. 2. cap. 7. before which Statute the Guardian had 
no Remedy; becauſe the Writ of Admeaſurement being a real Action lay 
not for the Guardian, who had but a Chattel : Alſo by the fame Statute it 
is provided, that if the Guardian purſue ſuch Writ faintly, or by Colluſion 
with the Wife, the Heir at full Age ſhall have a Writ of Admeaſurement, 
and may alledge the faint Pleading or Colluſion generally. f 


8. Of the Confirmation of voidable Acts. 


The Privilege the Law allows Infants being intirely calculated for their co. Lit. 3. a. 
Benefit; hence at their full Age they are allowed to ratify and confirm 2 Vent. 203. 
their Contracts, or to reſcind and break through them, as it ſhall ſeem moſt 
for their Advantage ; and theretore the Purchaſe of an Infant is only void- 
able, and veſts the Freehold in him till he diſagrees thereto ; and his con- 


tinuing in Poſſeſſion after_ he comes of Age is a tacit Conſent "and Con- 
frmartion thereof, fince it is to turn to his Acramag e n 

an Infant take a Leaſe for Years of Land, rendering Rent, which is Cro. Jac. 
in Arrear for ſeveral Years, then the Infant comes of Age, and till 320. 
continues the Occupation of the Land ; this makes the Leaſe good and 8 — 9: 
unavoidable, and by conſequence makes him chargeable with all the Ar- Rol — 
rears incurred during his Minority ;- for though at full, Age he might have 731. S. C. 
departed from his Bargain, and thereby have avoided Payment of the adjudged, 
Arrears which the Leſſor ſuffered to incur during his Minority; yet Nerd 5 
his Continuance in Poſſeſſion aſter his full Age ratifes and and affirms the Elle? N 


Contract ab initio, and fo gives Remedy for the Arrears of Rent incurred *Page 146 


from the Time of the Contract made. 


But it is ſaid, that if an Infant poſſeſſed of a Term for Years ſells it Dalf. 64. 
for Money, and after he comes of full Age receives Part of the Moneyper Curiam. 
tor it, he ſhall avoid the Grant notwithitanding ; for the Contract being 
void in the Commencement, it cannot be made good by any ſuble- 


quent Act . 
+ Sed gu. if 


this is not an Affirmance of the Contract? vide in fra. 


Yet it hath been ruled in Chancery, that if an Infant makes an Agree- Vern. 132. 
ment, and receives Intereſt under it after he comes of full Age, ſuch Agree- 


ment ſhall be decreed againſt him. 
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INFANCY AND AGE. 


2 Vern 216. So if an Infant make an Exchange of Lands, and continues in Poſſeſſion 
per Curiam. after he comes of Age, he ſhall be bound by it. 

Alſo where an Infant deſited the Lands ſubje& to a Truſt for Pay- 
ment of younger Childrens Portions might not be fold, and offered by 
his Anſwer to Cle other Lands for raiſing the Portions, it was held, that 

he ſhould be bound by the Offer made by him in his Anſwer, if the other 
Side were thereby delayed, and if the Infant did not immediately after 
his coming of Age apply to the Court, in order to retract his Offer, and 
amend his Anſwer. 
4Leon. 4. An Infant made a Leaſe for Years, and at full Age ſaid to the Leſſee, 
. God give you Toy of it; this was held by Mead a good Affirmation of the 
Leaſe ; for this is a uſual Compliment to expreſs one's Aſſent and Appro- 
bation of what is done. 
3L.eon. 164. If an Infant enters into an Obligation for Payment of Money, and the 
4 Leon. 5, Obligee when he comes of Age threatens to ſue him, and the Infant being 
Godb- 158. of full Age promiſes; in conſideration of Forbearance, that he would 
N.Byer . pay him, this Promiſe is good, and ſhall bind him, though he might have 
Cro. Eliz. avoided the Obligation by Plea. 


127 ButCro. 
Eliz. 700. S. P. cent. by Fenner cont, Clinch, and Rol. Abr. 18. S. P. cent. & vide Poph. 178. Latch 
21. Owen 74.“ | 


2 Vern. 224. 


RF wy FY 4 th 


* 92, if the Text is not Law, and if an Action may not be maintained on ſuch Promiſe, the For- 
bearance ſaving the Defendant Trouble and Expence ? 


Comb. 381. Alſo it is faid to have been ruled, where the Defendant under Age bor- 
6h _ at rowed Money of the Plaintiff, and afterward at full Age promiſed to pay 
1 016 it him, that this is a good Conſideration for the Promiſe, and the Defendant 
ſhall be charged. 
Abr. Eg. Alſo it is ſaid to have been decreed in Chancery, that if an Infant 
282, 3. borrows a Sum of Money, for which he gives a Bond, and deviſes his 
Perſonal Eſtate (being of ſufficient Capacity) for the Payment of his 
Debts, particularly thoſe he had tet his Hand to, this Bond-Debt ſhali 


be paid, X 


* _— — 


(k) Df the Pzivileges of Jnfants in Suits and 
Attions by and again them: And hercin, 


1, How far the Courts take care of the Intereſt of Infants. 


NFANTS have divers judicial Privileges, which Perſons of ſuli. 
*Pave 1 Age have not; as if Judgment be given againſt an Infant by (a) De- 
c ge 147 fault, after the Default he ſhail have a Writ of Error, and reverſe the Judg- 
* Jac. 4 ment for his Nonage; but if an Infant after Appearance make Default, 
per Houghton Judgment ſhall be given againſt him. 

ultice, in 

the Caſe of Heltford and Platt, which wide, and Hob. 266. 2 Rol. Rep. 14, 22. S. C. (a) That. 
this muſt be underſtood of an Hereditary Right, in which the Infant ſhall not loſe by Default ; but 
there is a Difference betwixt thole Things which concern the Hereditary Right, for which the Parol 
ſhall demur, and thoſe Actions which are brought and grounded de ſin Tort demeſne, as in Waſte, 
Nifeiſin, or the like; for in theſe the Infaat ſhall not be privileged, guza Malitia Juþplet Etatem. 
Cto. Jac, 467. per Croke, Juilice, . as 


In 


INFANCY and AGE. 


la an Aſſiſe againſt two, of which one is an Infant, if they make Default 29 AM. 38. 
by which the Ailiſe is awarded, and after the Aſſiſe remains for Default of Rol. Abr. 
Jurors, yet the Infant ſhall be received to plead afterwards. 731. S. C. 

In an Aſſiſe by an Infant, if the Tenant pleads an Ill Bar, and the 37 Af. 6. 
Infant replies, by which he makes the Bar good, if the Plaintiff had Rol. * 
been of full Age, yet this ſhall not make the Bar good againſt the In- 73“ C. 
fant; but if the Judgment be for the Tenant thereupon, this is Error; 
for the Court ought to («) plead for the Infant, tor the Tenderneſs of his (a) That in 


Age. | cale of an 
Infant, the Judges ought to be his Counſellors. Cro. Jac. 466. 


In Debt againſt an Infant for Rent Arrear, the Defendant demurred 2 Bull. 69. 
to the Declaration, and afterwards pleaded to Iſſue, and the Court held 
that the Infant may waive his Demurrer in the ſame Term, but not ia a 
ſubſequent one f. | + 8d qu. if 


; | the Court 
would not on Motion give leave, in the ſecond Term to waive the Demurrer ? 


If in a Formedon in Remainder the Tenant pleads Infancy, and that Lev. 163. 
the Remainder deſcended to him, and prays his Age, and the Defendant Sid. 118, 
pleads that the Remainder did not deſcend ro him, and thereupon Iflue is . cn ed 
joined, and found for the Demandant, a final Judgment ſhall be given, Amczr, ad- 
notwithſtanding the Infancy of the Tenant; for in all Caſes where the judged. 
Iſſue is upon a Dilatory Plea, and tried per Pais, the Judgment is pe- 
remptor y. | 

2 . ſhall be privileged from Fine and Impriſonment in thoſe Hal. Hiſt. 
Caſes in which Perſons of full Age ſhall be thus punithed ; as if an In-. C. 20, 21. 
fint in an Aſſiſe vouch a Record, and fail at the Day, he ſhall not be Pat.. 357» 
impriſoned, although the Statute of We/tm, 2. cap. 25. that gives Impriſon- 25 wy 173 
ment in ſuch a Caſe, is general; fo if guilty of a forcible Entry, though he 274. 
may be fined for the ſame, yet he cannot be imprifoned ; ſo if an Infant 
be convict in an Action of Treſpaſs Vi & Armis, the Entry muſt be Nib3/ 
de fine, ſed pardonatur quia Infans g. | ü The ci. 

atur pra fine is taken away by 5 V. & A. c. 14. 


An Infant being Plaintiff or Demandant . ſhall not be amerced ; and this Col; 
is the Reaion ( he ſhall not ind Pledges. 5 


: 3 Bulſt. 276. 
Palm. 318. Rol. Abr. 214, 288. (3) That he fhall not ſind Pledges, Cro. Car, 161. — 


But an Infant Defendant ſhall be amerced if he pleads with the De- 


mandant, and the Matter is found againſt him; (e) but he ſhall be par- on Abr. 
doned of courte, Cro. Car. 


410. 
(c) And the Entry in ſuch Caſe is Ide in miſericerdia, ſed pardonatur quia Infant. 8 Co. 61. Palm. 
68. Nil in ruſericardia quia Infauns, Cro. Car. gio, See the Note ſupra. 


Hut if an Infant bripg an Action by his Prochien Amy, and pending the Dyer 338. 
Action comes of ful! Age, and makes an Attorney, and after his nonſuit, Pl. 41. 
he ſhall be amerced. ; 

If an Infant brings an Action of Treſpaſs by Guardian againſt two, and Rol. Abr. 
the Defendants plead Not guilty, and at the N privs the Plaintiff appears 214. Meth- 
in Perſon, and a Verdict is found for the Plaintiff for Part, and Not guilty _ _ 
for the reſt, and one.of the Defendants is found Not guilty, and Judgment W N * 
is given for the Plaintiff, for that for which the Verdict is given for bim,“ 


& quad nil catiut per Billam for the reſt, ſed nihil de miſericerdia pro falſo 


clamore, ci quia querens tempore tranſgreſſionis pr edid' fact intra atalem 
exiflabat, yet this is good, and no Exror. 
If 
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INFANCY ary AGE. 


5 Co. kf a Precife be brought againſt an Infant, and pending the Plea he 
. comes of full Age, he ſhall be amerced for the Delay after he comes of 
3 5 all Age. | 8 
35 Bulf. 181. If x Ir. fant by his Guardian or Prochien Amy brings an Ejectment 
Vide Tit. which is found againſt him, and the Guardian, &c, becomes inſolvent, 
Ejeament. the Infant himſelf muſt anſwer the Coſts ; becauſe the Rule was entered- 
*Pagel4s *iato for the Infant's Benefit; and Infants muſt not diſturb the Poſſeſſion 
of others by unlawful Entries, without being puniſhed with Cofts. | 
The Intereſt of Infants is ſo far regarded and taken care of in the 
* Court of (a) Chancery, that no Decree ſhall be made againſt an Infant 
Per His. | without giving him a Day to ſhew Cauſe againſt it, when he comes of 
This Argu- Age. An Iafant may by his Prochien Amy call his Guardian to an Ac- 
ment of the count, even during his Minority. If a Stranger enters, and receives the 
Caſe of Lord Profits of an Infant's Eſtate, he ſhall in conſideration of this Court be 
Faliland and looked upon as a Truſtee for the Infant. 


Bertie. 

(2) That this 
Court will decree building Leaſes for ſixty Years of Infants Eſtates, when it appears to be for their 
Advantage. 2 Vern. 224.— That Court will not ſuffer an Infant to be prejudiced by the Laches 
of his Truſtees. 2 Vern. 368.—Nor of his Guardian. Preced, Chan. 15 1,—That a Court of Equity 
may, by the Approbation ot an Iuant's Relations, allot the Infant Maintenance out of a Truſt Eſtate, 
though there be no Proviſion in the Truſt for that Purpoſe; and this is founded on natural Juſtice, 


2 Vern. 236. 


Vern. 295. If there are ſeveral Parties to a Suit in Chancery, and it appears that 
2 Vent. 381. any one of the Defendants is an Infant, and any Thing is prayed againſt 
z Vern. 23g. him, by the Decree, he muſt have a Day given him to ſhew Cauſe ; the 

Words of which Decree ate thus; viz. And this Decree is to be binding 
to the ſaid J. S. the Infant, unleſs he ſball within fix Months after he ſhall 
attain his Age of twenty-one Years, (being ſerved with (b) Proceſs for that 


8 Purpaſe, ) ſhew unto this Court good Cauſe to the contrary, 


way of Sub- 


pena, to be ſerved on the Defendant at his coming of Age, and it is a judicial Writ, and muſt be 


returned in Tem- time. 


Abr. Eq. If he ſhews no Cauſe, the Decree is made abſolutely upon him; but 

280, 1. when he comes of Age, and ſhews Cauſe within the fix Months, he may 
put in a new Anſwer, and make a new Defence; for it would be highly 
unreaſonable to conciude him by what his Guardian had done, who per- 
haps made an improper Defeuce, or miſtook the Nature of his Caſe ; and 
if the Infant notwithſtanding v ere to be bound thereby, it would be to no 
Purpoſe to give him a Day to ſhew Cauſe. | 

8 Theretore if a Guardian put in an Anſwer to a Bill in Chancery for 

Mea 2:0 an Infant on Oath, ſuch Anſwer ſhall not conclude the Infant, nor be (c) 

2 Mod. 259. NG a „ a | , 

Show. 69. Tead in Evidence againſt him; for the Effect of an Infant's Anſwer to 2 

S.C.Ecclefen Bill in Chancery is to no other Purpoſe than to make proper Parties, ſo as 

we 3 to have an Opportunity to take Depoſitions, and to examine Witneſſes, to 

Ld. Rapin. Prove the Matter in Qeition. | 


311. . . 

Chan. Preced. 229. 9 Mod. 103, 133. Gilb. Eq. Rep. 4. Wil. Rep. 504. pl. 145. 2 Wil. Rep, 
387. 401. pl. 126, 519, (643) pl. 202. 3 Wil. Rep. 237. Stra. 506, 548. 2 Stra. 1026. (c)Ifan 
Infant put in an Aniwer by Guardian, and there is a Decrce againſt him without any Day given him 
to ſhew Cauſe, ſuch Aniwer ſhall nat be read or admitted as Evidence againſt him when he comes of 
Ape} but if a ſuperannuated Deicndant puts in an Anſwer by his Guardian, it ſhall be read againſt - 
him at any Time atter; for he is {uppoled to grow worle, and is not to have a Day to ſhew Cauſe, 
Abr. Eq. 281. Levin and Caverly, | 


2 Vero. 429. But it ſeems that if Lands are deviſed to be fold for Payment of Debts, 


Cefe and the Lands may be decreed to be ſold without 2iving the Heir who is 
Parſens de- : 

5 an Infant a Day to thew Cauſe when he comes of Age; for nothing de- 
Preced. ſcends to him; but if he is decreed to join in the Sale, he muſt have a Day 
Chan. after he comes of Age. 

PB. PC, 


r 2. How + 


0 


PP 


INFANCY AN ο⁵ AGE. 


2. How they are to appear when they ſue or are ſued. 


Regularly an Infant Plaintiff muſt appear by Prochein Amy or Guar- Palm. 225, 
dian, but muſt defend by Guardian; but in neither Caſe can he appear 259. 
by Attorney T, for an Attorney's appearing for him is without Warrant, f.. Abr. 


for an Infant cannot give him Authority ad perdend & lucrand, as the + 3 infre 


Warrant of Attorney purports ; and therefore is to appear by Guardian 139. 
aſſigned either by the Court, or by Writ out of Chancery, and fuch* Page 149 


Guardian hath his Warrant from the Court, not from the Infant, and 
ought to be one of an Eſtate ; for if he miſbehaves himſelf, an Action of 
Deceit lies againſt him. 

It a judgment be againſt an Infant, and the Infant brings a Writ ofCo.Ent. 289. 
Error to reverſe the Judgment, he ought to aflign the Error by Guardian, Cro. Jac. 25. 
and not by Attorney. | 

In Replevin the Defendant being an Infant appeared for two Terms by Moor 665. 
Attorney, and the third 'V'erm by Guardian, and for this Cauſe the Judg- Palm. 229. 
ment was reverſed : But an Infant may appear by Guardian, and when he 
comes of full Age he may make an Attorney in the ſame Suit, and this ſhall 
not be Error. | 7 

f in a Writ of Right the Demandant ſues by Prachein Amy, and Iſſue ISC;9 Joc 
joined upon the Plea of Non-tenure, and before Trial the Demandant comes 580. 
of full Age, though he was well admitted to ſue by Prochein Amy, yet now Stese and 
he ought to appear by Attorney: But the Tenant not having taken Excep- March. 


tions to the Trial, but admitted him to be of full Age, whether this could BYE 24. 
afterwards be aſſigned for Error dubitatur. 3 
be admit- 


ted; but adjudged per tetam Curia m, that it could not be aſſigned for Error, and therefore the firſt 
Judgment was affirmed. And now by the 21 Jic. 1. c. 13. it is enacted, that after Verdict given 
in any Court oi Record, Judgment ſhall not be ſtayed or reverſed by reaſon the Plaintiff in Ejectment, 
or other Perional Action, being under Age did appear by Attorney, and the Verdict paſs for him. 


In an Ejectment againſt an Infant the Defendant cannot appear by CroJac.640. 
Prochein Amy; for a Guardian and Prochein Amy are diſtin, and the Suit E 4 ä 
by Prochein Amy was not before tlie Statute of Weſtm. 1. cap. 47. and 25. ep. 
Weſtm. 2. cap. 15. and is given in caſe of Neceſſity, (a) where an Infant is $;mp/or and 
to ſue his Guardian, or is efſoigned, or that the Guardian will not ſue for Fack/zn. 


him; adjudged by three Judges againſt one, upon a Writ of Error upon a Toi -uþ 
ged. 


Judgment given in Durham, and the firſt Judgment reverſed accordingly. 4, 92. 


S. C. cited. 
F. N. B. 27. S. P. Styl. 369. S. P. (a) But for the Profits received after fourteen, the Infant was 
admitted by Guardian to ſue an Account agaialt his Guardian in Socage; for he muſt charge him as 


Bailiff, Cro. Jac. 219, 


But in all Caſes where an Infant is Plaintiff, unleſs in theſe ſpecial Caſes nm 296. 
} i 0 ' * 4 . 8 L3G 
the Suit ſhall be by Guardian, and not by Prochein Amy, Bot 2 Inſt 
f 390. it is 
ſaid, whether the Infant be efloigned or no, he may ſu2 by Pr:chein Any; but perhaps in all Caſes 
where he is Plaintiff, except theſe, he may ſuc by Guardian or Prochein Amy; and for this vide 
F. N. B. 27. 2 Init. 261, 390. Co. Lit. 135. b. Cro. Car. 86, Hutt. 92. Jones 177. Heil. 


52. Lit. Rep. 60. Cro. Jac. 161, 641. Bridg. 74. [aud ſee ſupra n.] 


The reſpective Courts in which the Suit is commenced muſl (5) aſſign a 

proper Guardian to the Infant ; and therefore if an Infant be ſued, the 
Plaintiff muſt move to have a proper Guardian aſſigned him. = 369. 
| An Rab: Raw 


: | 303. 
(2) That the Courſe hath been to allow ſome'of the Officers of the Court, who, by reaſon of their 
Skill, make the belt Guardians, and Prechein Amys, for che Advantage of the laiants, 2 laſt, 261.— 
That 


INFANCY AND AGE, 


Page 150 An Appeal of Death by an Infant mult be proſecuted by Guardian; 
Rol. Abr. yet if the Infant comes into Court, and ſays that he will relinquith it, and 
225. yet the Guardian will proſecute it, the Court may in Diſcretion diſcharge 
ſuch Guardian, and aſſign another; for it is not reaſonable that an Infant 
be bound to continue a Suit againſt his Will, which demands nothing but 
Revenge, and will be chargeable to him, 1 
26 Aff. 40. In an Action againſt Baron and Feme, the Feme being within Age, the 
Rol. Abr. Feme ought to appear by Guardian. 
268. S. C. If a Common Recovery be ſuffered, and the Baron and Feme, in 
Rol. Abr. Right of the Feme, (the Feme being within Age) are vouched, and 
ans.” - they appear by Attorney, and vouch over, and ſo a Common Recovery 
Bridg 74, is had, this is Error ; for though the Baron is of full Age, yet the Feme 
Ang. being within Age, ſhe ought to have appeared by (a) Guardian; for the 
_ "Ig Huſband cannot make an Attorney for his Wife in a Matter that con- 
Ge 5% cerns her Inheritance, for then he might defeat her of her Inheritance, 
Cro. Eliz. eſpecially in a Common Recovery, which is now but a Common Affu- 


77 8. C. rance, and their coming in as Vouchees makes it the ſtronger ; ſor the 
— and Vouchee loſes all the Right to the Land, and gives Recompence to the 
(e) That the Lenant. 


Huſband | 
cannot difavow a Guardian made by the Court for his Wife, Vent. 155. 


Vent. 188. If in an Aſumpfit (b) againſt Baron and Feine, the Feme, being within 


Freeman and 


Beddington, Age appears by Attorney, and thereupon Judgment is given againſt them, 
this is Error. 

2 Lev. 38. | 

S8. C. 2 Keb. 878. S. C. becauſe the Appearance was per Attornatum of the Huſband only, and 

there ſaid, tho' in a real Aclon, the Wife mnſt appear by Guardian; yet perhaps it may be other- 

wiſe in 2 perſonal Action, for the Damages will ſurvive. (5) But if they bring an Action, they 


may ſue by Attorney, and the Baron ſhall name an Attorney for both. 2 Sand. 213. fer curiam 
arguendo, ' | | | 


Rol. Abr. If an Action of Debt be brought againſt an Infant Executor, he cannot 
22. appear by Attorney, but ought to appear by Guardian, elſe it is Error, be- 
8 rhe cauſe otherwiſe he might be at great Prejudice; for Aﬀets may be found 


Rol. Rep, in his Hands, and ſo judgment ſhall be given to recover the Debt, Da- 

380. 8. C. mages, and Coſts againſt him de Bonis Teſtatoris, fr, Cc. fi non, the Da- 
mages and Coſts de Bonis propriis, (as it was done in this Caſe,) and per- 
haps the Infant had a Releaſe of Acquittance to plead, and fo he ſhall be 

charged de Bonis propriis by his ill Pieading, without any Remedy againſt 

2 an the Attorney; but if a Guardian miſpleads, and loſes thereby, an (c) 

Er Action lies againſt hiin, and therefore his being Executor cannot make him 

lies againſt a às a Man ot full Age. | 

Guardian, 

Palm. 229. 2 Leon. cg. Cro Jae 641. Mod. 49.———}But no Action lies againſt a Prechein Amy; 

for if he loſes in ſuch Action, he is not concluded taereby, but may relort to his Action of a higher 

Nature, Palm. 296. per Ded“ f | 


That the Court of Chancery may aſſign one of the fix Cletks to be Guardian to an Infant. 2 Chan. 
Ca. 163. But if there be a Guardian appointed by the Father, or ex proviſione Legis, as Guardian 
in Socage, why acts accordingly, he onl y ſhall be admitted to ſue for the lafant, unleſs he hath miſ- 
demeaned himſelf. Sid. 424.——That the Court may diſcharge one Guardian, and appoint another, 
Styl. 456. Where in the Common Pleas a Record of Admittance is made, but in the King's 
Bench it is only recited in the Count. J. S. pr A. B. Guardianum ſuum ad hoc per Cur. ſpecialiter 
admiſſum queritur, &c, 3 Co. 5 3. b. and vide Sid. 173, 342. Cro. Eliz. 188. 2 Inſt. 261. 3 Mod, 
236. Bridg. 74. Lib, Intr. 45. Hutt. 92. 4 Co. 53. Litl. gz. Heil. 52, 3 Cro. 158. Moor 
434. Hob. 5. 2 Vern. 342. Pre. Ch. 376. 8 Mod. 25. Fitzgib. 1, 114, 164. 2 Will. Reg. 
119, 297. pl. 860, 3 Will. Rep. 140. pl. 32. 2 Barnes 326 Stra. 114, 304, 445, 708. 2 Stra. 
1076. Lev. 224 ——The Appearance mult be entered in the Name of the Infant, ſeilicet, pr edi? 
Katherina per J. S. Guardian venit, & dicit, quad ipſa, Ic. not ipſe, &c. 3 Mod. 236. and the 
above Authorities. If the Gua:d an for the Defendant is admitted ad priſeguend', this is erroneous» 
Cro. Jac. 641. Palm. 296.—But an Admifi.n gued ſequatur is good in a Common Recovery. Sid. 
446. Mod: 48. 2 Sand.'gs.---The Infant cannot revoke the Authority of the Guardian, Palm, 
253, & vide Salk, 176. Holt 153. pl. 1. 12 Mod. 372. Ld. Raym. 5586. A Guardian ordered to 
acknowledge Satisſaction for ſo much as he received upon a Judgment, Moor 852, 

| | | But 
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But if an Infant (4) Executor brings an AQtion as Executor by Attorney, 

and hath Judgment to recover, this is not erroneous, becauſe for his 2Ph- 130. 
| ro. Jac, 
Benehit. | : = 

S. C. and 
there ſaid, there is a Difference where an Infant Executor is Plaintiff, and where Defendant, and be- 
ing Plaintiff, where he recovers or not ; for if Judgment is given againſt him where he is Plaintiff, 
it ſeems all one as if he were Defendant. (4) That if an Ilafant Adminiitrator appears by Attor- 
ney, it is Error, tho“ Judgment be given for him. 3 Bull, 180. but Rol. Abr. 288. cont, & vide 
Vent. 103. Cro. E iz. 541. 2 Sand. 213. Mod. 47, 298, [Sec infra 149. n.] 


If an Infant and Man of full Age are made Executors, they may, 
(e) bring an Action as Executors, and the Infant may ſue by Attorney Page 151 
* without making any Prochein Amy, (/ becauſe he ſues in the Right of — . 
the Teſtator, and not in his own Right. teſs of Rut- 
land's Caſe 


adjudged, in which the Executors recovered in the Action. Cro, Eliz. 278. S. C. 2 Sand, 212, 
213. S. P. adjudged per Cur. cont. Twiſden; for he that is of full Age may make an Attorney for 
him that is within Age. Mod. 47, 72, 296. adjudged by three Judges againſt Twiſden. Vent. 102. 
adjudged. Sid. 449. adjudged, Ld. Raym. 232, 600. 2 Ld. Raym. 1449. 8 Mod. 25. 2 Barnes 
Notes C. P. 326. 2 Stra. 784. (e) But it an Action is brought aginſt them, he that is under Age 
mult appear by Guardian. Styl. 318. adjudged; & vide 3 Mod. 236. faid to be agreed. (f) This 
is ounded upon another Reaſon, vis. upon Neceſſity; for it is abſolutely neceſſary that all who are 
appointed Executors by the Will ſhauld be mide Parties to the Action, and where there are leveral 
Executors, the Act of one ſhall conclude his Companion, and therefore the general Appea: ance per 
Attarnatum is good for all of them. Carth, 124. fer Het C. J. 


In Replevin in C. B. againſt A. B. and C. they all per J. S. Attornat' Carth. 122. 
made Conufance as Bailiffs to J. V. and at the Trial the Plaintiff was non- 8, p 
ſuit, and the Defendants had Judgment upon a Writ of Error in B. R. It 33 
was aſſigned for Error, that A. one of the Deſendants, was an Infant, and judged. 
yet had appeared and pleaded by Attorney ; but notwithſtanding the Judg- Show. 13, 
ment was unanimouſly affirmed, tho' for different Reaſons; three of the 265. S. C. 
Judges held, that it ought to be affirmed becauſe the Defendants are in m— — pl. 
Auter Droit, and they all make but as one Bailiff, and that the Diſability ofs. 8 8 
the Servant ſhall not prejudice his Matter, and they agreed that the Caſe of judged, be- 
Executors is the fame in Reaſon with the preſent Cale ; they agreed like- caule the 
wiſe, that there is a Difference where the Infant is Plaintiff, and where he dere ng 
is Defendant, and that an Avowant is in Nature of a Plaintiff, and fo are leaded 3 
the Bailiſſs who make Conuſance: But Holt C. J. differed ; he held, that ia Abate- 
this Appearance of the Infant was irregular, for he onght to plead per ment. 
Guardiunum, and the joining the other Defendants with him ſignified no- 4 Med: 7. 
thing, ſo as to charge the Infant, for if the Judgment pals againlt him it ſhall OED _ 
be for the Damiages de Bonis propriit, and he ſhall be amerced ; therefore 4 
where he is joined, or where he is ſingle, there is no Manner of Difference 
in Reaſon, for in both Caſes the Loſs is the ſame, if judgment is againſt 
him; but he agreed that in this Caſe the Judgment ſhould be affirmed, (g) ) R. one 
becauſe the Plaintiff did not take Advantage of the Infancy in Time, ac- of ti.e 
cording to the general Rule which he laid dow. S. that a Man ſhall ne- Judges was 
ver aſſign that for Error which he might have ple din Abatement ; for it 3 

f : _ TY - X that this 
ſhall be accounted his Folly to neglect the Time f taking that Exception. Matter 
might be 
aſſigned for Error, tho" it was pleadable in hatement of the Conufance, Carth. 123. 


The Teſtator had obtained a Judgment, and made a Perſon of full Age Lev. 181. 
and two Infants Executors ; he of full Age proved the Will, and he alone %% u and 
brought a Scire Facias, ſetting forth the I ruth of the Caſe, and bad Judg- ; Yee? _ 
ment, whereon Error was brought, and aſſigned that all ougl have (3 

ent, ught, and aſſign at all ought to have (&) the Exche- 

. quer Cham- 

ber on a Writ of Error out of B. R. & vide Raym. 198. S. C. (% Et wide Yelv. 130. where it is 
held, that an latant cannot be ummoned and levercd. 
joined 
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joined in the Scire Facias ; but by all the Juſtices, on Advice with the Ci- 
vilians, it was ruled not to be Error; for the others cannot prove the Will 
during their Nonage ; and the Judgment was affirmed ; for the Execution 
| of the Judgment 1hall not be delayed till the Infants come of full Age. 
Carth, 256. The Plaintiff being an Infant had ſued by his Guardian, but the Entry 
on the Roll was no more but per T. S. Guardianum ſuum, omitting the 
Clauſe ad hoc per Curiam ſpecialiter admiſſ. as the common Courſe is, and as 
it was alledged it ought to be; but per Curiam the Entry is ſufficient ; for in 
Fact, if the Guardian was not admitted by the Court, a Writ of Error lies, 
An Infant cannot bring a Bill in Chancery but by his Prochein Amy, and 
ſuch Prochein Amy muſt take care of it ; tor if the Bill is diſmiſſed, he 


(% And mult (4) pay the Colts thereof. 


therefore 
any Perſon may bring a Bill as Prochein Amy to an Infant without his Conſent, becauſe it is at his 


Peril that he brings it, to be anſwerable for the Event. Abr. Eq. 72. Andrews and Cradick, — 
[But generally the Infant, at full Age, may, if he pleaſes, ſhew Cauſe againſt the Decree. 


*Page 152 And it is ſaid, that in Chancery a Guardian cannot be otherwiſe ap- 
3 pointed than by (e) bringing the Infant into Court, or his praying a Com- 
Lhyd dad miſſion to have a Guardian aligned him. 


Carew, 

(e) That the Court cannot appoint a Guardian unleſs the Heir be in Perſon before them- 2 Leon. 
189,——A Guardian is always admitted before a Judge, and that Admiſſion carried to the Clerk of 
the Rules, who enters the Rule; but the Court uſually examines a Prochein Amy, per Sir Samuel 
Airy, Comb. 331.——Though the Court ſeldom admits a Guardian unleſs che Infant be there in 
Ferſon, yet they may do it. Comb. 330. per Holt, C. J —That the Court will admit one to ſue by 
Guardian upon a Motion, though not preſent, nor any Affidavit made. Comb. 256. 


Where a Bill is brought againſt an Infant (if in Town) he muſt appear 
in Court, and have a Guardian aſſigned him, by whom he may defend the 
Suit; if in the Country, he ſues out a Commitlion to aſſign a Guardian, 
and put in his Anſwer; and whether he pleads, anſwers, or demurs, ſtill it 
muſt be done by his Guardian ; for if it is the Plea, Anſwer, or Demurrer 
of the Infant, without doing it by the Guardian, it will be irregular. 

But when the Infant neglects to appear, or to have a Guardian aſſigned, 
it is a Motion of Courſe (he being in Contempt to an Attachment) to pray 
for a Meſſenger to bring him into Court, and when he is there, the Court 
always aſſigns him a Guardian: But it is doubted whether this can be done 
againſt a Peer of the Realm who is an Infant, and whoſe Perſon is not ſa- 
cred, but only privileged, 


(L) Of the Pꝛivilege of Jnfancy as to the Parol's 
demurring ; And herein, 


1. In what Actions the Parol ſhall demur, 


3 Bull. 143, . Parol's Demurring until the full Age of the Infant is a dilatory 
Rol. Rep. Plea or temporary Bar, and peculiar only to the Feudal Law; for 
225 · in the Civil Law, the Guardian was Party to the Suit inſtead of the Infant; 

and if there was Mala Fides in his Defence, he was to anſwer it to the In- 

tant ; but the Wardſhip in the Feudal Law was of another Nature, for 
the Guardian has the whole Profits of the Eſtate, and alſo the Marriage of 
the Iafant, which was to breed him up to Arms, and to marry him to ſuch 


; Perſon 
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Perſon as they thought might continue the Martial Strain, that ſo the Ward 
might ſubſerve the original Deſign of the Tenure. 

ence it was that the Guardian was not truſted with the Action, nor 6 Co. 3. b. 
could the Infant, by reaſon of his Inibecillity and Want of Underſtanding, — kal's 
be admitted to proſecute or defend; but this Eſtabliſhment was confined to- 
ſuch Caſes where the Right of the Inheritance was in Demand, and was not 
allowed to Actions touching the Poſſeſſion; and the Reaſon was from 
Neceſlity ; for if the Infant was not allowed to defend his Poſſeſſion, an in- 
fant would be ſtript of all he had, during Minority; and fo of Injuries done 
by an Infant the Parol ſhall not demur, becauſe then a general Licence 
would be given for Infants to commit Injuries ; and therefore the Proſecution 
of theſe Actions are committed to the next Friend, and the Defence of the 
Actions againſt an Infant to a ſpecial Guardian aſſigned by the Court. 

And therefore in all Caſes where a naked Right in Fee + deſcends from Co. 3. b. 
any Anceſtor to an Infant, there in every Action Anceſtoral brought by PY® 133. 
the Heir within Age, the Parol fhall demur ; for the Law in this Caſe 
* judges it leſs prejudicial that the Infant ſhould be delayed of his Right, *Page 153 
than that he ſhould run the Hazard of loſing it for ever, which he might 
be in Danger of by his Want of Knowledge in ſetting forth his Title as he ff Lands ia 


ought to do. Fee deſcend 
on anlnfant, 


the Parol ſhall demur in Zquzty, as in Law; but where a Leaſe is made to a Man and his Heirs for 
their Lives, the Heir does not take by Delcent, but as a ſpecial Occupant, and ſhall not demur. ' 


3 P. Will, 36s. 


Hence if an Infant brings a Writ of Right as Heir to his Anceſtor, and Rol. Abe. 
lays the Eſplees in his Anceſtor, the Tenant may pray that the Parol * 
demur. 0. 3. K 

So in a For medon in Rewerter the Patrol ſhall demur, becauſe he claims s Co. 3. b. 
2 in Fee- ſimple to the Reverſion, and muſt lay the Eſplees in the 

onor. | 
So in all Caſes on the Fee, as if an (4) Action of Debt on the Obligation 2 Inſt. 89. 
of the Anceſtor be brought againſt the Heir, there the Parol ſhall demur, Moor 74. 
becauſe that lays a Burden on the Fee, which by Law is to be preſerved oy I 
intire until the Infant come of Age. 2 10. 

(a) In a Writ 


of Debt againſt an Heir he ſhall have his Age, becauſe at his full Age he may diſcharge himſelf by 
ſaying he hath Rien: fer Diſcent. Rol. Abr. 1:0. If an Anceſtor dies indebted by Bond, in which 
the Heir is exprefly bound, and leaves no Per ſonal Aſſets, and the Lands deſcend on an Infant Heir, 
whether Equity will during the Minority of the Heir decree Satisfaction, is made a Qære, 1 Vern. 
173. and there faid, that Infants may be ſued in Equity, and that there is no Precedent that the 
Parol ſhould demur; and in 1 Vern. 428. it is ſaid by the Maſter of the Rolls, that he thought ſuch 


2 Decree reaſouable; but the Reporter adds a Dubitatur to it. 


But regularly in all real Actions brought by an Infant of his own Poſſeſ-5 Co. 3. b. 
fon the Paroi ſhall not demur ; for the granting that the Parol ſhall demur©'®: Jac. 
is a Law introduced, not for the Delay oc Prejudice of the Infant, but for“ 7 
nie Advantage. 

Therefore in Aſſiſes of Novel Diſſeiſin and Mort d' Anceſtor, the Infant s Co. 4. b. 
has not his Age, becauſe theſe Actions are brought of his own Seiſin, or 
ais ©.ncettor's dying ſeiſed, which may be proſecuted during Minority, 

S0 if in Aſliſe the Infant pleads a flat Bar, and the Bar is found againſt 8E. 3. 33. b. 
him, yet the Afliſe ſhall be taken at large; becauſe the Law not allow ing Rol. Abr. 
the Parol to demur in this Action, which is fefinum Nemedium, they 1 | 
quire of the Seiſin and Difſciſin, that the Infant's whole Title may be be-z = 5 
tore the Court, and he not ſuffer by his Pleading. 6 Co. 4. b. 

In a Writ of Annuity againſt an Heir he ſhall have his Age, becauſe he Rol. Abr. 
may diſcharge himſelf by ſaying he hath nothing by Deſcent. cs 


. 
ö 
' 
| 


Rol. Abr. 
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co Lit. 290, So if a Man ſues Execution upon a Statute Merchant againſt an Heir 
Rol. Abr, Within Age, and ouſts him thereby, (&) an Aſſize lies for the Heir, for he 
140. ſhall have his Age. 


6) For the 
—— is void, which is made upon the Poſſeſſion of the Infant. Hetl. 54. 


3 Co. 13, So if a Man ſues Execution upon a Recognizance againſt an Heir 


Co-Fit 290: within Age, he ſhall have his Age, though he be charged partly as Ter- 
Rol. Abr. tenant. | 


* So upon a Recognizance in Nature of a Statute Staple on the 23 H. g. 
Merchant cap. 6, the Infant Fall have his Age; for the Statute in this Particular is 
2 Co. Lit. founded on the Reaſon, and follows the Courſe of the Common Law; and 
© =p this Privilege of Infancy does not only protect the Infant, but (c) all others 
203. Dyer who are affected by the Judgment; as if there be Father and two Daugh- 
239. 2. Co. ters, and the Father dies, one of the Daughters being within Age, Parti- 
Ent. 12. tion being made, the eldeſt ſhall not be charged alone, but ſhall have the 


en Benefit of her Siſter's Minority, which puts a Stop to the Execution. 


StatuteMer- a 
chant die, and his Heir within Age endow his Mother, the Land in Dower ſhall not be extended 


during the Minority of the Heir. Co. Lit. 290 — But though upon a Judgment in Debt, or upon 4 
Statute or Recognizance there can be no Proceeding againſt an Infant at Common Law during his 
Minority, yet it is ſaid there may be in Chancery, 2 Chan. Ca. 164. & vide Lev, 195-8. 


page 154 80 if a Man recovers in an Action of Debt againſt the Father, who 
Rol. Abr. dies, in a Scire facias againſt the Heir, upon this — obs he ſhall have 
EARS his Age. | | : 
Co. Lit. 290. In Scire facias againſt a Tertenant to have Execution of Damages re- 
140. covered againſt J. S. if the Tertenant be within Age, and in by Deſcent, 
Co. Lit. 290. he ſhall have his Age. : ; 

In a Writ of Cuſtoms and (4) Services, which is a Writ of Right in its 
— _ * Nature, and in which Judgment final ſhall be given, an Infant in by Deſcent 

2 N . ſhall have his Age. | 

9 5 g 
(4) Yet he 
may be diſtrained for Rent during his Minority. 9 Co. gs, 2. 


ce K. In a Ceſſavit by (e) Deſcent, though it be of his own Ceſſer, the Infant 
ho 83605 ſhall have his Age, becauſe he cannot tell what Arrears there accrued ; and 
Rol. Abr. if he does not make a true Tender, he loſes the Whole for ever. 


138, R , 
(7) But if it be a Purchaſe it ſeems otherwiſe, becauſe that is not an antient Inheritance of the Fa- 


mily, for which he was t» be in Ward, for which vide Plow. 364. b. 6 Co. 4. b. 2 Init, 401. 
Raym. 118. 3 Mod. 222, 8 Mod. 193, 247, 304. 


Rol. Abr. In Va Writ of Dower the Parol ſhall not demur for Favour of Dower ; 
137. for the Wife muſt be ſubſiſted. | | 


2 Bulſ. 141. 


Rol. Rep. 323. Cro. Jac. 393. 2 Brownl. 118. So if a Woman brings a Qued ei deforceat 


upon a Recovery had o: Land which ſhe claimed to hord in Dower, the Parol ſhall not demur, be- 
Ccaule it is of the Natwe of a Writ of Dower. Rol. Abr. 13. 3 Bulſt. 135, 138. Rol. Rep. 251. 
hut it Tenant in Dower be dillcited, and the Difſcitor dies ſeiſed, his Heir ſhall have his Age 
againſt the Feme. Rol. Abr. 137. 3 Bull. 142. | | 


Croſac 111. $9 in Dower againſt an Infant, who makes Default upon the GrandCape 
Gro. Elis. returned, it was held, that Judgment ſhall be given upon the Default; tor 


2 the Infant ſhalb not have his Age in Dower, which being but for Life, ſhe 


118. may be totally defeated thereof by his frequent Defaults. 

2 Leon. 59. : 2 

Cro. Jac, But in Error to reverſe a Fine levied by the Plaintiff and her Huſband, 
392." the Heir is ſummoned as Tertenant, and appears, and pleads that he is 


within 
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within Age, and prays that the Parol may demur ; Plaintiff counterpleads Moor, pl. 
the Age, ſhewing that ſhe was intitled to have Dower before the Fine as 
levied, and now is barred of her Dower by this Fine, which is erroneous, . and 
and ſets forth the Errors, and ſeeks to be reſtored to her Writ of Dower : : 
But upon Dewurrer and folemn Argument it was adjudged, that the Parol 
ſhall demur, and that ſhe ſhall not have the Advantage to take from him 
his Age, having by the Fine, fo long as it ſtands in Force, barred herſelf of 
her Dower ; and therefore the Law ſhall rather favour the Infant, whoſe 
Privilege is immediate, than hers, which is but mediate after the Fine re- 
verſed : But in Moor it is ſaid, if he had not been Tertenant, he ſhould 
not have had his Age in this Writ of Error ; the Reaſon ſeems, becauſe 
then ſhe ſhould not have recovered her Dower againſt him, and then it is 
not reaſonable his Nonage ſhould ſtand in the Way to hinder her from re- 
covering her Dower againſt another. 

In an Attaint againſt the Heir of the (d) Feoffee, the Parol ſhall not , 
demur for the Nonage of the Defendant, for the Miſchief of the Death, = Abr. 


of the Petit Jury, befote his full Age. (4) The 


fame Law 
in an Attaint againſt Tenant in Dower within Age, who was the Wife of the Recoveror, and is 
endowed of his Poſſeſſion. 1 Rol. Abr. 738-9. | 


In a Quare Impedit the Paroll ſhall not demur for the Nonage of the Rol. Abr. 

Patron Defendant, becauſe the Lapſe may incur duting his Nonage. 236. 
3 Bull, 131, , 

So if the King preſents, in Right of the Heir in Ward, to a Church of 9-7 
which another is Patron, of the Grant of the Father of the Ward, with ig. Abr. 
Warranty of the Land to which this is appendant, who left Aﬀets to the Rol. Rep. 
* Ward, and the Patron ſues by Petition to the King to repeal his Pre- 324. 
ſentation, ſhewing the Matter, the Parol ſhall not demur for the Nonage* Page 155 
of the Ward for the Miſchief of the Lapſe, and this Suit is in the Nature | 
of a Quare Impedit. | 

In a Writ of Eſtrepement againſt an Infant he ſhall not have his Age, be- Dyer 104. 
cauſe this Action is in Nature of a Treſpaſs, and this is done by himſelf. pl. 13. 


2 laſt, 328. 
In a Writ of Partition between (e) Coparceners, Age does not lie for the g 8 
Defendant, for nothing is demanded but a Partition. Co. Lit. 171. 
a. (e) The 


ſame Law of Jointenants and Tenants in common. Hob. 199. adjudged. 


In a Per que Servitia the Defendant ſhall not have his Age, but ſhall 9 Co. 85. 
be compelled to attofn, for he is not prejudiced in the Inheritance by the a mae 454 
Attornment; for when he comes of full Age he may diſclaim to hold of Rol. Abe. S 


him, or fay that he held by leſs Service, notwithſtanding this Attornment. 138. 
| (f) The 


ſame Law in a quid juris clamat againſt an lnfant. Co. Lit. 315. Rol. Abr. 138. 


In a Per gue Servitia if the Tenant ſays the Conuſor is dead, his Heir Rol. Abr. 
within Age, the Parol ſhall not demur for his Nonage, though it may be the 138. 
Conuſor was Tenant in Tail; for, it ſeems, the Heir, if he was of full Age, 
could not come to plead this, but the Tenant may plead it, if it be true. 

In a Quid juris Clamat by him in Reverſion, againſt Tenant in Dower, Rol. Abr. 
the Parol ſhall not demur for the Nonage of the Demandant ; for be he of 135- 
full Age, or within Age, he ought to warrant the Land to the Tenant in 
Dower, becauſe of the Reverſion, by Force of an Act in Law. 

But if an Infant in Reverſion brings a Quid juris Clamat againſt Tenant Rol. Abr. 
for Life, the Parol ought to demur ; (g) for he hath a Warranty againſt 13% 3 

5 %s where 
the Tenant for Liſe hath a Privilege not to be impeached of Waſte, Sc. Co. Lit. — 3 Bull. 
137. 9 Co, 65+ Rol. Rep. 323. 
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his Leſſor by ſpecial Deed, to which the Plaintiff who is within Age cannot 

bind himſelf. 
6 Co. 3. b. In a Writ of Meſne the Parol ſhall not demur for the Nonage of the 
9 Co. 85. Demandant, becauſe it is brought for the Wrong and Damage done to the 
Rol. Abr. ; 

Demandant himſelf. 


138-9. 
Rol. Abr. In a Contributione facienda by one Coparcener againſt another, the Parol 
139. ſhall not demur for the Nonage of the Tenant, though he ſays that his 


Anceſtor died ſeĩſed, and held fine Contributione facienda. 
Rol. Abr. In a Scire facias (d) againſt the Heir of him againſt whom the Recovery 
129, was had, if the Heir be in by Deſcent from another Anceſtor, than he 
9 But in a againſt whom the Recovery was had, he ſhall have his Age. 
ire factas . 

| — by an Infant the Parol ſhall not demur for the Nonage of the Demandant. Rol. Abr. 139.— 
But where it ſhall demur in a Scire facias to execute a Remainder limited to the Anceſtor, vide 
Moor 16. pl. 59, 35. pl. 114. And. 24. Dalſ. 37. Kelw. 204. N. Bendl. 121. pl. 152: 


Rol. Abr. If a Man brings a (e) Writ of Error againſt the Heir of him that re- 
Bit where Covered, being within Age, and in by Deſcent in the Land, the Parol ſhall 
Age ſhall be not demur for his Nonage, tho” perhaps he hath a Releaſe, or other Matter 
8 ato bar the Plaintiff, which he hath not Knowledge to plead within Age. 

rit of Er- | 
ror, and where not, vide 3 Bulſ. 138, 142. Rol. Rep, 323. Cro. Jac, 392. Moor 847. pl. 1148. 
(e) Age lies not in a Writ of Deceit, per Bulſ. 3, 135. Rol. Rep. 251. becauſe the Summoners and 
Pernors may die, Cro, Jac. 392. 


Dyer 136. In a Petition to the King in the Nature of a Formedon in Remainder 


— the Parol ſhall demur for the Nonage of the Petitioner. 


Kelw. 20g. | 

Page 156 In an Appeal of Murder the Parol ſhall not demur for the Nonage of 

Dyer 137. the Plaintiff, 2 Inff, 320, ſaid to have been adjudged and approved by 

P — continual Experience of late Time; and the Reaſon of Failure of Battle 

162. is of no Force; for a Man of Seventy may have an Appeal, and the De- 
fendant ſhall be ouſted of Battle. 

2 Inſt. 257. At Common Law if a Man had been diſſeiſed, and the Diſſeiſee or 
Diſſeiſor had died, the Heir within Age, in a Writ of Entry ſur Diſſeiſin, 
brought by the Heir of the Diſſeiſee, or againſt the Heir of the Diſſeiſor, 
being within Age, the Parol ſhould have demurred till the full Age of the 
Heir reſpectively. 

«Inſt. 255, So notwithſtanding the Diſſeiſor had died (// pending a Writ of Novel 

(f) But by Diſſeiſin againſt him. 

the Common 

Law, if the Grandfather had been difſeiſed, and brought an Aſſiſe, and died pending the Writ, and 

aſter the Father had brought a Writ of Entry ſur Diſſeiſin, and pending this Writ the Father had 

died, if the Son had immediately brought a Writ of Entry, the Paro! ſhould not have demufred tor 
his Nonage. 6 Co. 4. b. | 


2 Inſt, 291: At Common Law in a Mortdanceſtor, Aie!, Beſaiel or Coſinage, if the 
Tenant had pleaded a Feoffment or Releaſe from a collateral Anceſtor, 
with Warranty, in Bar, Cc. the Parol ſhould have demurred. 

| By the (g) Statute of Weſtm. 1. cap, 47. it is enacted, “ That if 
793 E.1 % one (5) Purchaſe an Aſſiſe, and the principal Diſſeiſor dies before 
813%" „ the Aflize paſſed, the Plaintiff ſhall have a Writ of Entry (i) — 0 


c. 47. 

6% S0 though 

he dies be- | 

tore Purchaſe of the Writ ; for this is put only to ſhew the Miſchief of this particular Caſe, whereas 

the Body of the Act is general. 2 Inſt. 257. (i) This extends only to a Writ in the Per, and 

not in the Paſt; ſo that if the Heir of the Diſſeiſor makes a Feoffment in Fee, and the Feoffee dies, 

his Heir within Age, in a Writ of Entry againſt him ſhall have his Age, 2 Loſt, 257.80 it extends not 
to 


INFANCY AND AGE. 


« (J) his (1) Heir or Heirs, of what Age ſoever; (m) fo if the Diſſeiſce die to the Vou. 
« before he hath purchaſed, his Heir or Heirs ſhall have, Cc. fo that for chee or Pra- 
« the Nonage of the Heirs of either, fc. the Plea ſhall not be delayed, yer in Aid. 
« but as much as can, freſh Suit muſt be made () afier the Diſſeiſin; * ft. 257. 

. ”” 2 Leon, 148. 
« ſo in caſe of Prelates, Ic. where there can be no Deſcent, c“. If the Hei: 

| of the Diſ- 

ſeifor takes Huſband, and has Iſſue within Age, and dies, and the Diſſeiſee brings a Writ of Entry 
againſt the Tenant by the Curtely, and he prays in Aid of the Heir within Age, he ſhall have his Age; 
for this is a Writ of Entry in the Pet, being againſt Tenant by Curtely. 2 Inſt. 257, (4) This 
extends to the Heir of the Heir; ſo that in this ſpecial Caſe a Writ of Entry in the Per and Cui is 
within the Act. 2 Inſt. 257-8. (1) Special Heir, as in Gavelkind, Borough Engliſh, &c. within 
this Act. 2 Inſt. 258. (n) By this Clauſe expreſs Proviſion is made in caſe the Diſſeiſee dies 
before Purchaſe of his Writ. 2 Inſt. 528, () Intended after the Death of the Diſſeiſor, and freſh 
Suit regularly is within a Year and a Day aſter his Death, within which Time continual Claim is to 


be made. 2 Inſt. 238. - 


By the Statute of (o) Glouceſter, cap. 2. Where an Infant is held from C) 6 E. 1. 
« his Inheritance after the Death of his (2) Father, Couſin, Grandfather, c. 2. 
fe. ſo that he is drove to his Writ, and the Tenant pleads a F eoffment, () This put 


« gr other Matter, whereby the Juſtices award an Inqueſt, the Inqueſt _ 52 Exe 
% ſhall paſs as if of full Age.“ wank Sopot 
Mother, 


Brother, Siſter, Uncle, &c. aſter the Death of any of which a Mertdanceſter lies. 2 Inſt, 291. 
But this Act extends not to Actions Auceſtoria! Droiturel, but giving the Infant a Trial during his 
Minority, it gave it in ſuch Actions as he might not be forecloſed of his Right; but at his full Age 
might have Recourſe to a Writ of a higher Nature, and therefore it extends not to any Formedon, 
Dum non compos, infra A tatem, Sur cui in vita, Cc. 2 laſt, 129. yet vide Bro. Age 5. 


2. Where the Parol ſha}l demur without any Plea pleaded, 


The general Rule herein is, that where a naked Right in Fee deſcends, 6 Co. 3. b.4. 
of which the Anceſtor was once in Poſſeſſion, there in an Action An- 2. 
ceſtorel brought by the Infant, the Parol ſhall demur, withoutPlea ; but the Per 137. a. 
Parol ſhall not demur without Plea where the Anceſtor died ſeiſed, or 
where the Action is brought of the Seiſin or Poſſeſſion of the Infant. 

Therefore in a Writ of Right, as Heir to his Anceſtor, () the Parol Page 157 
ſhall demur without any Plea, becauſe this is an Action Anceſtorel Droi- 
turel, and he lays the Eſplees in his Anceſtor. Pe IDE Fs 

And this is 


not altered by the Statute of Ghuceſter, c. 2. 2 Inft, 291. (2) Though the Battel may be de- 
raigned by Champions. Dyer 137. pl. 24. | 


So in a Formedon in Rewerter the Parol ſhall demur without Plea, becauſe Rol. Abr. 
he claims as Heir in Fee- ſimple to the Reverſion, and not per Formam Dons, '37- 
and therefore the Right of the Fee would be bound. - —.— 3- 

yer-137. 

But on a Formedon in Deſcender and Remainder, the Parol ſhall not de- Rol. Abr. 
mur without Plea, (r) becauſe Voluntas Donatoris in Charta ſua manifeſte 137. 
expreſſa de cætero obſeryetur, and being founded on what is exactly expreſ- 7 _ 5H 
ſed in the Deeds, though it be a Droiturel Action, yet it may be proſecuted (, 8 
during Minority; but if the Tenant plead in bar a Warranty and Aſſets, this is a Wit 
there the Parol ſhall demur, becauſe that concerns alſo all the other Inhe- of Poſſeſſion. 


ritance of the Infant. e Abr. 
In a Sur cui in Vita the Parol ſhall demur for the Nonage of the De- Rol. Abr. | 
mandant, without any Plea pleaded, 137. 


In a Writ of Warrantia Chartæ brought by an Infant the Parol (s) ſhall Rot. Abe 
not demur for his Nonage, though the Warranty was niade to his Anceſtor, . 


6 Other» 
wiſe if the Defendant denies the Deed. Rol. Abr. 141. 


In 


INFANCY and AGE, 


Rol. Abr. In Replevin againſt an Infant, if he avows upon the Plaintiff, and the 
140. Plaintiff ſhews forth the Releaſe of the Father of the Infant to hold by leſs 
Services, yet the Parol ſhall not demur. | 
Rol. Abr. In Treſpaſs Vi & Armis againſt an Infant, who juſtifies, for a Rent aut 
140. hujuſmodi, as Heir to his Father, if the other ſhews forth a Deed made 
by the Anceſtor in Diſcharge, yet the Parol ſhall not demur, but he ought 
to anſwer to the Deed immediately. 
In a Writ of (4) Right of Ward the Parol ſhall not demur for the Non- 


Ns _ age of the Demandant, though this be a Writ of Right, 
2 Inſt. 112. FEET 25 

Cd) So in E/cheat, C:ſſavi:, Droit ſur Diſclaimer brought by an Infant, becauſe he hath the Seignory 
in Poſſeſſion, in reſpect of which he claims, and no Right to the Land was ever in the Anceſtor, 


6 Co. 3. b. Dyer 137. pl. 25. 


Dyer 194. If an Infant aliens within Age, and dies within Age, and his Heir brings 
pl. 10. a (e) Dum fuit infra Ætatem, the Tenant may pray that the Parol may 
And this is demur, and yet the Action did not deſcend, but the Right only; for the 
not altered Father could not have this Action, becauſe he died within Age, faid in (f) 


r Caſe, and ſeems to be intended without Plea pleaded. 


ceſter, c. 2. 


2 Inſt, 291. (e) So in a Dum nen fuit compes Mentis. 6 Co. 4. (J) 6 Co. 4. b. 


And. 24. 11 in a Scire facias to execute a Fine, by which a Remainder was limited 
Sendys and to the Grandmother of the Plaintiff, whote Heir, &c. the Defendant prays 
Sir Edward the Parol may demur, yet he ſhall anſwer over, becauſe he does not plead 


— the Deed of his Anceſtor. 


Dalſ. 37. 
S. C. adjudged ; the rather, becauſe no Freehold is demanded by the Writ, but an Execution of the 


Fine only. Kelw. 204. S. C. adjudged, upon the Reaſon in Dalſ. Moor 35. pl. 114. S. C. adjudged, 
Moor 16. pl. 59. ſeems to be the ſame Caſe adjudged, though the particular Eſtate was determined 
in the Life of the Demandant's Father; and ſaid, it the Defendant had pleaded the Deed of the An- 
ceſtor, &c. it ſhould ! ave demurred. N. Bendl. 121. S. C. adjudged. 6 Co. 3+ a. S. C. cited- 


Dyer 138. pl. 27. like Point cited. 
*Page158 | * 3. Upon what Plea pleaded the Parol ſhall demur. 


6Co. 3. b. In an Action of the Poſſeſſion of the Infant himſelf, the Parol ſhall not 

Rol. Abr. demur upon any Plea pleaded. 

141. | 

6 Co. 3. b. As in a Writ of Entry of a Diſſeiſin done to himſelf, brought by an In- 

Rol. Abr. fant, if the Tenant pleads the Feoffment af the Father of the Demandant, 

141. with Warranty to him, yet the Parol ſhall not demur, becauſe this is 
brought of his own Poſſeſſion. h 

2 Inſt. 411. So in an Aſſiſe the Parol ſhall not demur for the Nonage of the Demand- 

: 8 . ant, though the Deed of his Anceſtor be 8 in bar, becauſe this is 

brought of his own Poſſeſſion, and the Circumſtances ſhall be inquired 

In it, ; 

In a Formedon in Deſcender if the Tenant pleads the Feoffment of the An- 

141. ceſtor of the Demandant, with Warranty and (g) Aſſets. and the Demand- 

The ſame ant (þ) denies the Deed, the Parol ſhall demur for the Nonage of the De- 


Law, if a 

collateral mandant. 

Warranty be | 

pleaded. in bar of this AQion. Roll. Abr. 141. (%) But whether without denying the Deed the 


Parol ſhall demur, guerre; & wide Rol. Abr. 141. [vide infra.) 


Roll. Abr. 


Rol. Abr. In a Quare Impedit if a Feoffment of an Acre to which an Advowſon is 
: appendant, with Warranty of the Anceſtor of the Defendant, is pleaded, 
| with Aſſets from the ſame Anceſtor, though the Defendant be within Age, 
'vet the Parol ſhall not demur, for the Miſchief of the Lapſe incurring in 


the mean Tine. 
6 | ; 5 In 


INFANCY and AGE, 


In an Action Real if the Tenant pleads in bar the Feoffment of the Anceſ. Rol. Abr. 
tor of the Demandant, with Warranty to J. S. and his Aſſigns, whoſe Aſ- 1 42. 
ſignee he is, and ſays, that Aﬀets deſcended to the Plaintiff; to which the 
Demandant ſays, nothing deſcended ; in this Caſe the Parol ſhall demur, 
becauſe though the Feoffment and Warranty is not in queſtion, but only 
the Aﬀets, which the Infant may well try, yet if he takes this Ifſue, the 
Deed of the Anceſtor ſhall be held to be confeſſed by him. 7 | 

So, for the ſame Reaſon, if in a Formedon in Deſcender the Tenant Rol. Abr 
pleads a Feoffment by the Anceſtor of the Demandant to J. and B. the Fa- 142. 
ther and Mother of the Tenant, and to the Heirs of the Father with War- 
ranty, and that they are dead, and avers that Aſſets are deſcended to the 
Demandant within Age, though the Demandant ſays, that B. the Mother 
of the Tenant, is yet living. : 

In an (c) Aſſiſe (d) againſt an Infant if the Ifſue be, whether the Te- Rol. Abr. 
nant be a Baſtard or Mulier, which is to be tried by the Biſhop, by 142. 
which his Blood is to be bound perpetually, yet the Parol ſhall not demur, “ Tm 5 
becauſe this is of his own Wrong, and there ſhall be no Delay in this; * on 
Writ. | 4s medon in Des 

| ſcender; for 
there if the Iſſue be, whether the Tenant be a Baſtard, the Parol ſhall demur. Rol. Abr. 142. 
(4) But otherwiſe it is if the Iſſue be, whether the Demandaat be a Battard, Rol. Abr. 142. 


4. For the Nonage of what Perſon the Parol ſhall demur. 


The Parol ſhall not demur for the Nonage of the King, becauſe the Rol. Abr. 
Law aiways adjudges him of full Age. | . 

In an Action brought by Baron and Feme for the Inheritance of the Rol. Abr. 
Feme, the Parol ſhall not demur for the Nonage of the Baron, becauſe 142. 
in the Right of the Feme, | _ | 

In a Writ of Meſne brought by Baron and Feme in Right of the Feme, Rol. Abr, 


the Parol ſhall not demur for the Nonage of the Feme. 142, 
In Detinue againſt an Executor upon a. Delivery to the Teſtator, the#Page 159 
Parol ſhall not demur for the Nonage of the Executor. Rol. Abr. 


i | 142. 

In an Action of Debt brought againſt Baron and Feme, upon an Obli- Rol. Abr. 
gation of the Anceſtor of the Feme, the Parol ſhall demur for the Nonage 42. 
of the Feme. | 

In a Fræcipe quod reddat againſt Baron and Feme of Land that the Feme g. Abr. 
had by Deſcent, the Parol ſhall demur for the Nonage of the Feme, though 1424. 
the Baron be of full. ge-. | . | | 

A Feme received for Default of her Huſband ſhall have her Age, though Rol. Abr. 
the Baron was of full Age. 2 ä 142. 


5. In. reſpect to what Eſtate or Intereſt the Parol ſhall demur - * /, * AI 

| | 182. (L. 

If an Infant be in by (a) Purchaſe, he ſhall not have his Age. Fueter bs; 
ek Rol. Abr. | 

143. le) If an Infant be in by Abatement, and not by Deſcent, he ſhall not have his Age. Rol. 
Abr. 143.—But if the Heir of the Diſſeiſee enters, he ſhall have his Age. Rol. Abr. 1244.—— 
8 the Tenancy eſcheats to an Infant who is in by Deſcent in the Seignory, he ſhall have his Age; 

eilw. 105, + 


As if there be a Leaſe for Life, the Remainder to the right Heirs of J. S. Rol. Abr. 
who is dead at the Time, his Heir within Age, he ſhall not have his Age 43. 
when he comes in by Aid Prayer, for be hath it by Purchaſe. 

Vol. III. Q. If 
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Rol. Abr. If an Infant hath an Eftate in Poſſeſſion by Purchaſe ſufficient to anſwer 

143. the Action, though he hath the Reſidue of the Eſtate by Deſcent, he ſhall 
not have his Age, 

Rol. Abr. And if the Father and Son and Heir purchaſe to them and the Heirs of 

143. the Father, and after the Father dies, and a real Action is brought againſt 
the Son, he ſhall not have his Age, although he hath the Remainder in 
Fee by Deſcent. 

2 If Leſſee for Life () ſurrenders to an Infant who hath the Reverſion by 
ay r Deſcent, he ſhall not have his Age. 
43. 

(For gad . 

Strangers the Eſtate for Liſe hath Continuance, Co. Lit. 338. b. 

Rol. Abr. If the Father enfeoffs his Son and Heir in Fee (c) with Warranty, and 

145» 144. dies, the Son ſhall have his Age, becauſe the Warranty is extinct, and 


(/ 4. therefore in lieu thereoſ he ſhall be adjudged (4) in by Deſcent. 


by bis Father ; : 
without Warranty; ſor he may elect to be in of the one Eſtate or of the other. Rol. Abr. 144, 


(d) So if Tenant in Tail enleoffs his Iſſue, and dies, the Iſſue ſhall have his Age, for he is remitted, 
and ſo in by Deſcent. Rol. Abr. 144. 


Rol. Abr, If an Infant be enabled by Cuſtom to have and alien his Land at a certain 
144. Time, as at fifteen Vears of Age, or when he can meaſure a Vard of Cloth, 
: after this Time, and before his full Age of twenty-one, he ſhall have his 
Age; for the Cuſtom being to be conſtrued ſtrictly, does not extend to 

this collateral Thing. 85 | | 
Rol. Abr. In a Formedon in Revertey, if the Demandant makes himſelf Heir to the 
143. Donor, as Heir at Common Law, and the Tenant claims as younger don, 
as Heir to the Donor by the Cuſtom, and prays the Parol to demur for his 


Nonage, > an it ſhall not demur, becauſe they both claim to be Heir to the 

| ſame Perſon. 
Rol. Abr. In a Nuper obiit by the Aunt againſt the Niece, and a Demand of the 
143- Seifin of the Father of the Aunt, who was the Grandfather of the Tenant, 


6 Co. 4. b. the Tenant, who is in by Deſcent from her Mother, thall not have her Age, 
- : laid. for becauſe they are one Heir, and of equal Condition as to Privity of Blood, 
it i princi> Where the common Anceſtor died laſt ſeiſed, as the Caſe muſt be intended. 
pally to try 

the Privity of Blood, 


Page 160 But if Land deſcends to A. and B. Coparceners, and they enter, and 
Rol. Abr. have Iſſue, and die ſeiſed, in a Aue obitt by one of the Iſſue againſt the 
143. other, within Age, the Parol ſhall demur for the Nonage of the Tenant, 
becauſe their common Anceſtor did not die laſt ſeiſed. 
Rol. Abr. If a Deviſe be to the Heir in Tail, and if he dies, c. that another ſhall 
144. fell it, the Deviſee ſhall not have his Age, becauſe he hath the Eſtate- Tail 
by Purchaſe, | 
Rol. abr. If a Gift be made to the Father for Life, the Remainder in Tail to the 
1 Son, the Remainder to the right Heir of the Father, and after the Father 
| dies, and the Fee deſcends upon the Son within Age, yet he ſhall not have 
his Age, becauſe he hath the Eſtate Tail by Purchaſe. 
Rol. Abr. So if a Gitt be made to the Father for Liſe, the Remainder to a Stranger 
143. in Tail, the Remainder to the Son in Tail, the Remainder to the right Heirs 
| of the Father, and after the Stranger dies without Iſſue, and after the Fa- 
ther dies, and the Fee deſcends upon the Son within Age, yet he ſhall not 
have his Age, becauſe he hath the Tail by Purchaſe. 
N. Bendl. If A. being Tenant in Tail, infeoff B. to the Ule of A. and his Wile for 
— 4 Life, and after to the Heirs of 4, and A. dies, and the Wife grants her 
Lamb, ad- Eſtate to C. and his Heirs, during the Life of the Wife, and C. * 
judged. | a 
— 21.8, C. adjudged, Carter 88. S. C. cited, 


INFANCY any AGE. 


and dies, and the Lands deſcend to his Heir, againſt whom the Iſſue in 
Tail brings a Formedon, the Defendant ſhall not have his Age, becauſe he 
is in only as an Occupant, and no Eſtate of Inheritance deſcended. 


6, Where for the Nonage of the Vouchee. 


If an Infant be (a) vouched and bound to Warranty by the Deed of his Rol. Abr, 


Anceſtor, the Parol thall demur for the Nonage of the Infant. 144, 
| (a) When 


for the Nonage of the Vouchee in a Writ of Entry ſur Diſſeifn, notwithſtanding the Statute of Fe/t- 
minſler 1. c. 46. vide 2 Inſt. 257. Dyer 137. pl. 24. 


If two Coparceners in Gavelkind are vouched as one Heir, the Parol Rol. Abr. 
ſhall demur for the Nonage of the youngeſt, if he be ſeiſed; yet he is 44. 
vouched but for his Poſſeſſion. | 

So if one Coparcener be vouched, and hath Aid of the other Coparcener, Rol. Abr. 
who is within Age, the Parol ought to demur. 144. 

If a Feme Tenant in Dower vouches the Heir of her Huſband, and the Re. abr 
Huſband of the Heir, the Parol ſhall not demur for the Nonage of the 144. g 


(5) Baron, his Wife being of full Age, becauſe the Baron is vouched only (5) But the 
for the Inheritance of the Feme. | woven; on 


murred, if 
both had been withia Age, or the Feme only, Rol. Abr. 144, 145. 


If the youngeſt Son enter into the Inheritance deſcended, the Parol ſhall Rol. Abr. 
not demur for his Nonage, if he be vouched as Heir within Age, if the 45+ 
eldeſt Son be of full Age, who is Heir in Right, becauſe he cannot be 
Heir by Continuance. | 

If a Baſtard be vouched within Age by reaſon of his Poſſeſſion, the Parol Rol. Abr. 
ſhall demur for his Norage, becauſe he may be Heir by Continuance all 145. | 
his Life, without Claim to the contrary. | Co. Lit. 244, 

If an Infant be vouched by Leſſee for Life, by reaſon of the Reverſion, Ac. 22 
which he hath by Deſcent, the Parol ſhall demur, although he hath not 45. 9 
the Freehold by Deſcent. 

At Common Law if the Huſband had aliened the Lands of his Wife, 2 Inſt. 488. 
with Warranty, and died, and in a Cui in Vita by the Wife, or a Sur cui 
in Vita by the Heir of the Wife, the Alienee had vouched the Heir of the 
Huſband within Age, the Parol ſhould have demuried till the full Age of 
the Vouchee. 

But by the Statute of (c) Weftm. 2. cap. 40. it is enacted, That if the Page 161 
Huſband aliens the Right of his Wiſe, (4) the Suit of her or her Heir, 
after the Death of her Huſband, ſhall not be delayed by the Nonage of (c) 13 E. t. 


the Heir (e) that ought to warrant, but the (f) (g) Purchaſor ſhall (5) 7 40. But 
. . ® . ace the 32 
tarry till the Age of his Warrantor to have his (7) Warranty, "Ac 16. * 
(by which 


an Entry is given to the Wife or her Heir after an Alienation by her Huſband) this Act is ot littie Ute, 
2 Inſt, 456. (4) Extends only to a Cui or Sur cui in Vita, which are the prper Actions upon an 
Alienation by the Huſband ; for if the Wite is Tenant in Tail, and the Baron aliens, and dies, and ihe 
dies, her Iſſue cannot have a Sur cui in Vita, but a Formedon, in which the Purchaſer may vouch he 
Heir of the Baron, and for his Nonage the Parol ſhall demur. 2 Inſt. 455. (e) So that it extends 
oniy to the Heir of the Baron that aliened. 2 Inſt, 445. () Intended only of Ieſe emptor, not his 
Heir. 2 Inſt, 466 — 80 of the immediate Puichaſer, and not his Alienee, though he may vouch the 
Heir of the Baron as Aſſignee, 2 Inſt. 455. 4 Co. 50. a,——So intended only where the Purcha er 
is Tenant in Dred, not where he comes in as Vouchee or Tenant by Receipt, and vouches the Hei:, 
Sc. 2 Leon. 148. 1 Co.15.2. 4 Co. 80. a. (z) Of any Eſtate of Freehold. 2 laſt. 546. ( 
When he (ball have a Re-ſummons. 2 Init, 456; (i) Whether in Law or Deed. à alt. 456. 
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INFANCY and AGE. 


7. Where for the Nonage of the Prayee in Aid. 


wal. Ab If in () Action againſt Tenant by the Curteſy he prays (i) in Aid of 
a _ " the Heir within Age, the Parol ſhall demur. 

(% But if | | 

Error is brought againſt Tenant by the Curteſy, the Parol ſhall not demur for the Nonage cf him in 
Reverſion, per Rol. Rep. 251. ſaid by Houghton ar guende, quod Coke conceſſit, becauſe he is not Te. 
nant. (1) Where for the Nonage of the Prayee in Aid and Tenant by Receipt in a Writ of Entry, note 
withſtanding the Statute of Weſtm. 1. c. 46. vide 2 Inſt. 287. Dyer 137. pl. 24. 2 Leon, 148, 


Rol. Abr. If Leſſee for Life hath Aid of him in (4) Remainder within Age, 
who is in by Deſcent, the Parol ſhall demur ; ſecus if he wete in by 


145. 
if 

6 3 Purchaſe. 

Life hath 


Aid of him in Reverſion by Deſcent. Rol. Abr. 145. 


Rol. Abr. If there be Leſſee for Life, the Remainder to the right Heirs of J 5. 


145+ who. is dead, and after the right Heir dies, his Heir within Age, and 
the Leſſee hath Aid of him, the Parol ought to demur, for he is in by 
Deſcent. — 


So if J. S. at his Death hath two Danghters his Heirs, and after the 
one dies, and her Part deſcends to her Daughter within Age, the Parol 
ought to demur for her Nonage, though the Aunt is in by Pucchaſe, 

Rol. Abr, n an Annuity againſt a Parſon, if he hath Aid of the Ordinary and 
145. Patron within Age, yet the Parol ſhall not demur for the Nonage of 
— Rep. 1 ſor the Charge lies not upon the Patron, but upon the 
GS : |. TRE EINER 
* If two in Reverſion by Deſcent are received upon Default of the Leſſee, 
Rol. Abr. and the one is within Age, the Patrol ſhall demur, 

145. If a Feme in by Deſcent be received for Default of her Huſband, the 
2 loft. 342. Parol ſhall demur for her Nonage, though the (/) Statute be parata petenti 


(1 n 0 jy reſpondere. tn 
which vide : 


explained 2 Inſt. 341. 


Rol. Abr. 
145. 


Rol. Abr. In an Avowry for a Rent-charge reſerved upon a Purparty, if the 

145-6. Plaintiff Leſſee for Life hath Aid of him in the Reverſion within Age, 
who is in by Deſcent in the Reverſion, yet the Parol ſhall not demur, be- 
cauſe the Land is not in Demand. 1 


*Page 162 8. In what Caſes if the Parol demur againſt one it ſhall againſt 


another. 


45 E. 3. 23. It two are vouched, if the Parol demuts for the Nonage of one, it ſhall 

Kol. Abr. for the other alſo. | oy | 

146. 2 3 : | | 

Rol. Abr. If Aid is prayed of two Coparceners, vis. the Aunt and the Niece, 

146. and the Aunt hath the Remainder by Purchaſe, and the Niece is in 

| _ Age, and hath the Remainder by Deſcent, the Parol ſhall demur 

or both. SR EE 

Rol. Abr. 30 if Aid be prayed by one Coparcener of two other Coparceners, of 

146. Which one is within Age, and the other of full Age, the Parol ſhall de- 
mur for all, / 

Rol. Abr. If the Tenant vouch himſelf and J. S. as Heirs, and J. S. is within Age, 

145, the Parol ſhall demur for both. 


In 


INFANCY any AGE. 


In a (a) Dum fuit infra Atatem by two Coparceners of the Seiſin of Rol. Abr. 
their Anceſtor, for the Nonage of one Demandant the whole Parol ought 146. | 
to demur. 8 ; — (a) So in 2 

2n Compros | 
MTents by 


two Coparceners of a Seiſing of their Anceſtor the Parol thall demur for both, for the Nonage of one. 
Rol. Abr. 146. 


In a Writ of Entry fur Diſſeiſin by two Coparceners, of which one is Rol. Abr. 
within Age, ui non proſequitur upon the Summons, yet the Parol ſhall “47. 
demur againſt the other alto. | 

If a Writ of Error be brought againſt the Heir of the Recoverer within Rol. Abr. 
Age, and a Scire Facias againtt the | ertenant, if the Parol demufs for the 147* | 
Heir, yet it ſhall! not demur as to the '{<cr:enant ; for the Heir ſhall not be | 
at any Prejudice it it is reverſed as to the Jertenant. 

If four enter into (4) a Recognizance, and after one dies, his Heir within Rot. Abe 
Age, in a Scire Facias agiinſt the Heir and the reſt, the Parol ſhall de-, 47. l 


mur againſt all. 3 Co. 13. 4. 
be” oh (% So where 


two are bound in a Statute, and one dies, his Heir being within Age, Hetl. 39. Lit. Kep. 72. 


In a Scire Facias againſt the Tertenants to have Execution of DamagesRol. Abr. 
recovered againſt J. S. it the Parol demurs againſt one of the Tertenants “47 
for his Nonage, it ſhall demur againſt all. 

In a Scire Facias if two Coparceners are received upon the Default ofCo. Lit. 146. 
the Leſſce, and the Parol demuis for the Nonage of one of the Coparce-* 
ners, it ſhall demur for both. RS 3 Co. 13. 3. 

If in Debt upon an Obligation againſt B. and C. Sons and Heirs of the Dyer 239. 
Obligor, and againſt D the Daughter and Heir of 4. who was anotherbh 39. 
of the Sons and Heirs of the Obligor in Gavelkind, Proceſs is continued , ver. 
till the Uncles are outlawed, and the Niece waived, and after the UnclesN. Bendl. 
are pardoned, ard bring a Scire Facias againſt the Plaintiff, who thereupon 148. 
declares againſt them /imud cum the Niece, ard the Uncles plead their pl. 205. 
Niece is but of the Age of even, unde non intendunt quod durante Minori 2 74. 
Alate ſua they ought to anſwer, Cc. yet the Patrol ſhall not demur; for 3 
the Niece is out of Court, and quad her the Original is determined, and at pl. az. 
her full Age no Re- ſummons could be ſued againſt her, but the UnclessS. C. ad- 


only becauſe ſhe never appeared in Court. Judged. 
9. In what Caſes the Demurrer of the Parol for Part ſhall be for all.*Page 163 


In a Writ of Error upon a judgment for divers Things againſt an In- 47 Af. 4. 
fant upon a Recovery by his Anceſtor, if the Infant diſclaims for Part, Rol. Abr. 
by which the Judgment is to be reverſed for Error therein, yet for the 
Nonage of the Infant the Parol ſhall demur for the reſt, and this ſhall make - | 
the Parol to demur alto for that in which the Infant hath diſclaimed, be- 
cauſe it is but one Record; and theretore if he hath his Age as to Part, he 
thall have it for the Whole, | 
Ide fame Law in an Action againſt an Infant if he acknowledges the Rel. Abr. 
Action of the Demandant for Part, (c) yet if the Parol demuts tor the (g 1 


tell, it ſhall demur for all. cipe quod 
, reddat the 


Tenant may confeſs the Action for Part, and pray his Age for the reſt, Bro. Age 9. 


If an Infant brings a Writ of (4) Entry ſur Deſſeiſin to his Father, 
and the Tenant pleads the Releate of the Father as to Part of the Land in Rol. Abr. 


Demand, by which the Parol is to demur for this, yet it ſhall not demur | 5 hs 
for the reſt. In Writ of En- 
try %u 


Diſſei/in in the Fer Age ie taken away by Weſtm. 2. c. 47, which vide 2 latt, 2 56. 


& 


INFANCY AND AGE. 


Rol. Abr. . In an (c) Aſſiſe by three Coparceners, if the Tenant claims as Tenant 
147, by the Curteſy of the Whole, and prays in Aid of one of the Plaintiffs 
(e This in Reverſion within Age, and hath Aid of him, by which the Parol 
muſt be in- ought to demur for the third Part that belongs to the Infant, and not for 


tended of an the reſt, yet becauſe the Aſſiſe ſhall not be taken by Parcels, it ſhall demut 
Aſſiſe of x | 
Mortdanceſ- for the Whole. 


ter; for in 


an Aſſiſe of Novel Diſſcifin, even at Common Law the Parol ſhould not have demurred. Rol. Abr. 141, 


10. Of the Prayer of Age and Counterplea. 


6 Co. 3. a. The granting that the Parol ſhall demur in Judgment of Law is in fa- 
vour of the der therefore the Court ex Officio ought to grant it, though 
the Tenant will anſwer. | 

4 = oy Where Age is granted, or the Parol demurs, the Writ does not abate ; 

Wo. ann but the Plea is put without Day until full Age, at which Time there ſhall 

F be a Re ſummons 

Dyer 79. pl. In a Formedon if the Tenant vouches 7. S. as Couſin and Heir of, fc, 

48 and for his Nonage prays that the Paro] may demur, he ought to ſhew 
how he is Couſin. 

6 Co.5.% If in Dower the Tenant vouches one within Age, in favour thereof, he 
ouzht to ſhew a Deed. : 

Rol. Abr. fa Man hath Aid of an Infant, and of the King, becauſe the Infant is 

146. in Ward to him, after a Procedendo the Parol ſhall not demur upon Demand 

4 Leon. 201. for the Nonage of the Ward; though this ought to have been granted, if 

Dyer 256. he had demanded it at the Time of the 4id Prayer ; for the Procedends 

We lis commands the Juſtices to 12 and he ought to have ſhewn this in 

pl. 151, Chancery to ſtay the Procedendo 

A Counterplea of Age is like an Eſtoppel, and therefore ought to be very 
plain and certain to every Intent. EY | 

Rol. Abr. If a Man ſays in an Action (in which Age lies) that his Anceſtor was 

146. ſeiſed in Fee, and died ſeiſed, and this deſcended to him within Age, 

Page 164 * and prays his Age, () it is a good Counterplea (e) that his Anceltor did 

(4) That ge not die ſeiſed. | | | | 


is a Baſtar 

hath an elder Brother, or that his Father was attainted, Cc. Dyer 137. pl. 26. 3 Bull. 144. vide 
and the ſeveral Authorities there cited, Rol. Rep. 325. and the Books there cited. Cro, Jac. 393. 
(e) In a like Caſe the Demandaat traverſes the Deſcent, and Day given the Tenant to adviſe what to 


3 Bull. 144. 


a0 Hob. 266. 


32E. 3.55. If an Infant upon Default of the Tenant prays to be received, becauſe 
4 Abr. the Tenant is Tenant by the Curteſy after the Death of his Mother, the 
145 Re verſion to him by Deſcent as Heir to his Mother, and prays the Patrol 
may demur, it is a good Counter-plea of the Age, that the Land was given 
to the Mother and her firſt Huſband in ſpecial Jail, and the Huſband died 
without Iſſue, and ſhe took the Tenant for her ſecond Huſband, ſo the 


Raym. 118. 


zdhudged. great Debate, they held the Law to be manifeſtly clear, that every dila- 
tory Plea that receives its Trial by the Country ſhall be peremptory, let 
it be of what Nature ſoever, though this Caſe was a Caſe of as much 
Compaſſion as could be, and the Court would have ſhewn the Infant any 
lawful Favour ; and of the ſame Opinion was the Court of B. R. upon the 


if 


Writ of Errors | 


= 


Fd 


INFANCY an» AGE. 


[If Error is brought on a Judgment, that the Parol ſhall demur, the 
Nonage cannot be pleaded to the Writ of Error, but the Infant ſhall 


anſwer to the Errors aſſigned. 2 L. Raym. 1433. Stra. 861.] 


INFORMATIONS. 


(A) Of the Nature and ſeveral Kinds of Inkoꝛ⸗ 
mations. 164. | 

(B) In what Caſes they lie. 166. 

(C) In what Manner they are to be laid. 169. 

(D) Of filing an Inkozmation, the Proceedings 
thereon, and the Pꝛoviſlons made herein by 
Statute. 169. 6 : 


(A) Df the Nature and ſeveral Kinds of Inkor⸗ 
mations. 


N Information may be defined an Accuſation or Complaint exhi- 
A bited againſt a Perſon for ſome criminal Offence, either imme- 
diately againſt the King, or againſt a private Perſon, which, 
from its Enotmity or dangerous Tendency, the Public Goad requires | 
ſhould be reſtrained and puniſhed, and differs principally ? from an In-*Page 165 
dictment in this, that an Indictment is an Accuſation found by the Oath 
of twelve Men, whereas an Information is only the Allegation of the Of- 
ficer who exhibits it. 
This Difference between Informations and Indictments has made(a) ſome /e) vd Sir 
Men conceive, that this kind of Proceeding was utterly unlawtul, as being Francis Hin. 


not only contrary to the original Frame and Nature of our Laws, but alfon#ngten'sAr- 
contrary to (b) MagnaCharta, and ſeveral other Statutes, which require chats 5. « EP 
* — ®. 


no Man ſhall be put to anſwer, fc. but upon Indictment or Preſeatment, 2, , Shows 
106 Sc. 
And in 2 Hawk. P. C. it is ſaid to have been holden, that the King ſhall put no one to anſwer for a 
Wrong done principally to another, without an Indi ment or Pre ſentment, but that he may do it for 
a Wrong done principally to himielf; for which is cited Theol. b. 1. c. 4. f. 9, 10, Cc. Finch 336. 
Fitz. Action ſur le Caſe, & c. —Alſo from the Abules made of them they have been complained 
of as unlawful, as particularly in the Reign of H 7. when by Force of a Statute made in the 11th 
Year of that Reign, which impowered Jultjces of Aſſiſe and Peace to proceed on all Penal Statutes 
by Information, they were made uſe of by Empſon and Dudley to the great Oppreſſion of the People: 
But this Statute was repealed by 1 H. 8. c. 6. 2 Hal. Hiſt, c. 20. (5) Cap. 29. and g E. 3. c. 9. 


25 E. 3. c. 4. 28 E. 3. c. 3. and 42 E. 3. c. 3. 


But though, as my Lord Hale obſerves, in all Criminal Cauſes the moſt 2 Hal. Hitt. 
regular and fafe Way, and moſt conſonant to the Statute of Magna Charta, F. C. c. 8. 


tc. is by Preſentment or Indictment of twelve {worn Men, yet he admits 
| that 


INFORMATION Ss. 


(teh ;ut nola- that for Crimes (c) inferior to Capital ones, the Proceedings may be by In- 
formation formation; and this, from the (4) long and frequent Practice, is now cer- 
will lie for a tajnly eſtabliſhed as Part of the Law of the Land; and therefore at this 
— o Day the following Kinds of Informations may be exhibited, wherever the 
forMiſpriſon Nature of the Offence deſerves ſuch a Proceeding. 


of Treaſon. | , . 
2 Hawk. P. C. 260. 2 Hal. Hiſt. P. C. c. 20. (d) That Informations were at Common Law. 5 
Mod, 46 3. per Holt C. J. & totam Curiam.— E: vide Show. 106, Cc. 


1/, For an Offence principally and more immediately againſt the King 
2Hawk.P.C. an Information may be exhibited in the Name of the King's Attorney 
— vide General, and ſuch Information may be filed without any Application or 
2 6. Leave of the Court, and the Party ſhall be obliged to anſwer the ſame; 
That no ſuch alſo the Statute 4 & 5 W. & MH. cap. 18. (infra 170,) which requires a 
Information Recognizance for Payment of Coſts from Perſons exhibiting and proſecuting 
can be Informations, does not extend to Informations filed by the King's Attor- 
—_— Sta. ney General, and it is (e) ſaid that the Court will not quaſh ſuch Infor- 
tute. mation on Motion, but will oblige the Party to demur or plead thereto. 
(e Salk. 352. 2dly, On Application, and Leave of the Court, grounded on Motion and 
pl. 13. Ld. Aﬀdavit of foine Miſdemeanor, which if true, doth from its evil Ten- 
* dency merit ſuch Proſecution, the Court allows of the og of an Informa- 
P. C. 261. tion in the Name of the Maſter of the Crown-Office ; and of ſuch Kind of 
. Hal. Hiſt, Informations there are numberleſs Precedents in the Crown - Office x. 

C. c. 20. | 
I See the Statute 4 & 5 W. & M. c. 18. infra 130. 


But for ths 34ly, Where by many Penal Statutes the Proſecution upon them is by the 
28 Ae- Acts themſelves limited to be by Bill, Plaint, Information, or Indictment, 
ns Dut . a 

tam, ot I- there, without Doubt, the Proſecution may be by Information as well as by 

ens en Penal any other of theſe Methods; alſo of common Right ſuch an Information, 

Statuter, & or an Action in the Nature thereof, may be brought for Offences againſt 

ſchra n. Statutes, whether they be mentioned by ſuch Statutes or not, unleſs other 

Methods of Procceding be particularly appointed, by which all others are 
impliedly excluded. 

4thly, Informations in Nature of (f) a Zuo Warrantio may be, and ſte- 
quently are, exhibited, with Leave of the Court, for uſurping Privileges, 

*Page 166 ranchiſes, tc. which in ſome Reſpects is (g) a Civil Suit, as it is uſed 

For the © 292 proper Means to try a Right, though it puniſhes the Miſdemeanor, 
rit of Quo ſuch as the Uſurpation, Oe. | 
arranto, 

aad how it differs from an Information in Nature of a Quo Warrants, vide 2 Inſt. 282, 495, Latch 

45. Sid. 86. Old N. B. 109. Cro. Jac. 259, 260, $28. 3 Bulf, £4. Cro. Car, 311.—Of the Procels 

on fuch Information, Carth. 503, Ld. Raym. 426. Salk, 88. Comb. 19. pl. 4. Salk. 374. pl. 18. 

Por the Judgment thereon, Palm. 1, 2. 2 Rol. Rep. 113. Cro. Jac. 260. Salk. 374. pl. 15- 

4 Mod. 55, 88. Carch. 218, (g) And being a kind of Civil Proceeding, there ought to be no 

great Fine ſet on the Party. | 


Information in Nature of a Quo Warranto in what Manner grantable, 
and where ſeveral Defendants may be put in one Information. See 9 Ann. 
cap. 20. ſet, 4 —What Judgment ſhall be given and Coſts recovered by 
or againſt the Relator, Id. ſeck. 5. —— The Statute of Jeofails extended to 

ſuch Informations. Id. ſet. 7. See infra 171-2.] 


—— _ * — — ———.. 


(B) In what Caſes an Information will lie. 


2Hawk. P. C. L“ ERE we ſhall lay down what hath been collected by Serjeant Haquking, 
3 le- I andis, as he fays, every Day's Practice, agreeable to numberleſs Pre- 
tories Cedents, vis. either in the Name of the King's Attorney General, or of the 


— Maſter 


INFORMATION 8. 


Maſter of the Crown Office, to exhibit Informations for Batteries, Cheats, 
ſeducing a young Man or Woman from their Parents, in order to marry 

them againſt their Conſent, or for any other wicked Purpoſe, (a) ſpiriting (a) Skin. 47. 
away a Child to the Plantations, reſcuing Perſons from legal Arrefts, Per- pi. 1 
juties, and Subornations thereof, Forgeries, Conſpiracies, (whether to ac-> P. 
cuſe an innocent Perſon, or to impoveriſh a certain Set of lawtul I raders, 

Fc. or to procure a Verdict to be unlawfully given, by cauſing Perſons bribed 

for that Purpoſe to be ſworn on a Tales,) and other ſuch like Crimes, done 

princi ally to a private Perſon, as well as for Offences done principally to 

the King; as for Libels, ſeditious Words, Riots, falſe News, Extortions, 
Nuſances, (as in not repairing Highways, or obſtruQting them, or ſtopping 

a common River, Ec.) Contempts, as in departing from the Parliament 
without the King's Licence, diſobeying his Writs, uttering Money without 

his Authority, eſcaping from legal Impriſonment on a Proſecution for a 
Contempt, neglecting to keep Watch and Ward, abuſing the King's Com- 
miſſion to the Oppteſſion of the Subject, making a Return to a Mandamus 

of Matters knwn to be falſe ; and in general any other Offences againſt 

the Public Good, or againſt the firſt and obvious Principles of Juſtice and 


common Honeſty * The Court 
| will grant an 
Information againſt ſeveral Perſons, for taking a young Woman from her Guardian aſſigned in Chan- 
cery, and marrying her, though ſhe went volu#tarily, and though Chancery has committed Defend- 
ants for a Contempt. Stra. 1107. Andr. 310. The Court will grant an Information for tak- 
ing away a Natural Daughter under Sixteen from her putative Father, under Stat. 4& 5 P. CM. 
c. 8. Stra. 1162.— The Court will not grant an Information againſt a — for refuſing to condemn 
an Horſe under Stat. 5 Geo. c. 12, on the Oath of the Perſon ſcifing, and in the Abſence of the 
Owner, Stra. 1181.— If an Attorney, a Commiſſioner to take Affidavits, in B. R. examines on Oath, 
without putting in Writing, upon an Arbitration, the Court will grant an Information, Wilſ. 7.— 
So if a Juſtice commits a Man for Non- 2 of an illegal Fee, as One Shilling for diſchargicg his 
Warrant. Wilſ. 5.—If the Overſeers of the Poor procure a Man (tor Ten Pounds and a ſat Hog) to 
marry an Ideot, chargeable to their Pariſh, whereby ſhe and her Child become chargeable to the 
Man's Pariſh, the Court will grant an Information. Wilſ. 41. The Court never grants an In- 
formation ſ on a Penal Statute) where the Penalty veſts in the Crown only; the Attainey-general muſt 
file it, Stra. 1234 Therefore if the Suit on a Penal St-tute, as on 12 Ann. c. 16. for Uſuy, is 
lapſed by Time to the Crown, the Court will not grant an Information. 15:4.,——The Court will not 
grant an Information againſt a Man for ſending a Challenge, if it appears that the Party applying had 
previouſly ſent Leiters to him, which imported a Challenge; though, it both Parties apply tor Infor- 
mations, the Court will grant them. 1 Bur. 316.— The Court will not grant it on the Applicati- 
on of notorious Cheats, againſt other Cheats, for a Conſpiracy to cheat them at a Race. 1 Bur. 548. 
he Court will not grant an Information againſt a Juſtice of Peace, though he has ated irregu- 
larly, (as by committing a Man without the Proſecutor's Oath and Recognizance) if it appezrs clear- 
ly that he ated without any bad, oppreflive, or injurious Intention, but they will not give him Coils. 
2 Bur. 719, 1162. Nor againſt a Juſtice who hears a Charge and does not proceed on it, becauſe 
he thinks it is not within the Proviſion of any Law; even if ſuch Opinion is erroneous : it it is right, 
they will diſcharge the Rule to ſhew. Cauſe with Coſts, 2 Bur. 585,-The Court will grant an 
Information for detaining a Woman addicted to drinking, and uſing Arts to prevail with her to make 
a Will. 2 Bur. 1099,—— The Court will not grant an Information on the Application of the At- 
torney-general, in Caſes proſecuted by the Crown, for he may exhibit one himlelf, 3 Bur. 1564.— 
An Information lies againſt a Juſtice, without whom a Seffions cannot be held, tor voluntarily ab- 
ſenting himſelf. Stra. 21. For refuſing to put an AQt in Execution. Id. 4:3.—Por bribing 
Perſons to vote at Corporation Elections. 2 Ld. Raym. 1377.— For publiſhing an obſcene Book. 
Stra. 788. For Blaſphemy, Id. 834.—— Againſt Judges of an inferior Court, for unduly dit. 
charging a Debtor. Hardw. 135.——Againſt a Captain of a Man of War, in Harbour, for retuſing 
to let Coroner come on Board to take an Inquiſition, Andr. 231. Stra. 1097. For keeping great 
Quantities of Gunpowder, as for a Nuiſance. Stra. 1167.— With Reipe& to Juſtices, in making 
Orders of Removal, and not ſummoning the Party, Cc. fee Andr. 238.—And in other Cales for not 
ſummoning. Andr. 272.— An Information does not lie for Facts committed on the High Seas; f. 
an Information is local. Stra. 918. See farther on the Subject generally, 6 Com. Dig. 359. Cc. 


An Information was exhibited againſt D. an Attorney of C. B. for ſpeak- Carth. 12, 
ing ſcandalous and reproachful Words of Sir John Kay, Knight of the Shire . x: 
for the County of York, and a Juſtice of Peace, fc. concerning his ſaid Darby 
Office of Juſtice of Peace, and the exercifing thereof; and upon Do: 
murrer to this Information it was argued, that it would not lie for ſcanda- 


lous 
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lous Words ſpoken only of a particular Perſon, becauſe he might have an 
Action on the Caſe to recompence him in Damages; though it was ad- 
mitted, that ſuch a Proceeding might be warranted*for Libels, or for dif. 
perſing defamatory Letters, bècauſe by ſuch Means the public Peace might 
be diſturbed, and Diſcords fomented amongNeighbours, which might at lait 
be a public Injury, but that there was no ſuch Miſchief in the preſent Caſe, 
On the other Side it was inſiſted, that this Information was founded on ſuf. 
ficient Matter, becauſe this Proſecution is not only as it reſpects the Perſon 
of Sir Jabn Kay, but it relates to him as he is a publick Magittrate, and 
one who is ſubordinate to the Government, and therefore ſuch defamatory 
Words are a Reproach to the ſupreme Governor, by whom Magiſtrates are 
intruſted, and from whom they derive their Authority, and it will not be 
denied but that Words reflecting on the public Government are puniſhable 
at the Suit of the King by Information; and for this Reaſon the Court held 
that an Information would lie, and thereupon gave Judgment againſt the 
Defendant, and fined him an hundred Marks. 

An Information was exhibited by the Attorney General for conſpiring 
to deſtroy the King's Revenue of the Exciſe : Ard whereas the King by 
Indenture, &c. prolat', had farmed the Exciſe of London, Middleſex, and 

page 167 * Southwark to A, B. and C. rendering 11 80ol. per Ann. Monthly, Cc. (a) 
Hil. 16 & 16 that the Defendants, and others ignot'. c. illicite, factioſe, & ſedilioſe con- 
Cara. ing. R. ſullaverunt & conſpirayerunt ad deſtruend & depauperand Far marios Ex- 
Rex verſus ciſæ predia', Ic. and many other Facts were laid in the Information tending 
, 157 you to the deſtroying the Exciſeman, depauperating them, deſtroying the King's 
- Revenue of Exciſe, pulling down theExciſe-houſe, raifing a Tumult amongſt 


ers of Lon- 
den. the poor People, Fc. But the Jury that were to try the Iſſue were unwil- 


I. ev. 125. ling to find this Matter, though expreſſy proved, fearing it might be con- 


—_ 3 ſtrued no leſs than Treaſon, and ſo would only find that ſuch and ſuch of the 

% Defendants illicite, factioſe, & ſeditioſe ſe aſſemblaverunt &illicite, fadinſe, 
( a) For a & ſeditioſe conſultaverunt, & conſpiraverunt ad depauerand Far mario Dom 
Challenge Regis Exciſe pra did, prout præ dict Attor nat Gen Dom Regis, Fc. Efquoat 
(io eh. tolam aliam materiam in Informatione contentam find them Not guily, and 
2 J. §. Not guilty generally. It was moved in Atreſt of Judgment, 
cauſe the that here is no Offence at all found; for to conſpire to depauperate the 
Perſon ap- King's Farmers is no Offence, for it may be done by lawful Means; and 
plying was that they are laid to be the King's Farmers is but a Deſcription of their 
thefirſtSend- perſons, not that it was at the King's Revenue of Exciſe the Conſpiracy 


it, and b 8 
3 ſtruck, and the afſemblawerunt is not the Charge, for then it ought to have 
fore to be been laid riotoſe EF routoſe, but only leading to the Conſpiracy ; for they 


left to his muſt aſſemble before they can conſtit and conſpire. It was anſwered by the 
ordinary Re- King'sCounſel, that the illicite aſſemblaverunt is anOffence againſt the Law, 
Ros 3 and as properly and fully laid as could be; for riotoſe is where the Aſſembly 
14.402.Thisis within Intent to commit a Riot, and routo/e for x Rout ; but an Aſſembly 
extraordina- may be illegal and puniſhable, and yet the, Intention of that aſſembling may 
ry Remedy be good, as 21 fl. 7. Bro. Tit. Riots 1. fer Fineux; as if Men meet to 
3 prevent the Breach of the Peace between A. and B. A. going to Market, 
Cheats, a- and B. threatening to beat him there, and to this Aſſembly no properer 
gainſt other Epithet could be given than illicite; but beſides, all Manner of Combinations 
Cheats, 14. andConfederacies are unlawful without Reſpect to theirEnd, 27 4f.44. Moor, 
548, againſt Lord Gray's Caſe, and Cro Fa. the Caſe of the Puritans petitioning ; but 


N ob this Conſpiracy, being to depauperate another Man, is unlawful in its End; 


| — a — and to anſwer the Objection that hath been made, it might be ſaid, that 


grant a Vic- 
tualler's Licence under Stat. 26. Geo, 2. c. 31. denied; but if in ſuch Caſe they act partially, ma- 


liciouſly, or corruptly, an Information ſha]l be granted, Id. 561. See 2 Bur. Rep. 653. for more o 
granting or refuſing Informations againſt Juſtices of Peace, ſee 2 Bur. Rep. 654, 720, 722, 988. 
againſt ſeveral Perſons for publickly ſinging in the High Street beſore a Tradeſman's Door libellcus 


Songs, 2 Bur. Rep. 983. F It 0 
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altho' the depauperating of another Man may be by lawful Means, and the 
Conſequence of a lawful Act, yet that is becauſe it is not in the Intention 
of the Party, but it is Damnum abſque Injuria ; but for a Number of Men 
to deſign and conſpire the depauperating of another, cannot certainly be 
lawful, for there the Damage. to the third Party is their only Aim and End, 
and it is as well againſt the Law of Charity and common Society; and this 
might be ſaid, if there were nothing of the King's Farmers in the Caſe ; 
but here the Inducement to the whole Charge in the Information is, that the 
Defendants, fc. machinantes defraudare & deprivare ditum Dom Regem 
de Redditu ſuo predit', & predides Farmarios, Ic. deſiruere & d paupe- 
rare, did ſo and ſo; now this Inducement in the whole is applicable to every 
Branch of the Charge, and the Jury having found thofe Charges as they are 
laid, ſcilicet Modo & Forma prout, &c. they have found conſequently that 
it was done by the Defendants, machinantes, Wc. which makes it in their 
Intention to ſtrike at the King's Revenue, as well as in Conſequence. It 
was alſo urged for the Defendants, that for a bare Conſpiracy, without any 
Act done in Profecution of it, no Information would lie: But Curia cont. 
for though there muſt be ſome Fact to be as Evidence of the Confpiracy, 
28 9 Co. Poulter'sCaſe, yet it is the Conſpiracy that is the Crime, and that 
being found, it is enough. It was alſo urged by the King's Counſel, that 
the Modo & Forma prout in the Verdict extends to all the Charges of Fat 
that were done in Proſecution of this Conſpiracy, and the Acquittal guoad 
tot” al materiam, (Fc, extends to the diſtin& Charges of Facts that have no 


Relation to this Conſpiracy : * But Windham Juſtice ſaid, the Mods £5 * Page 168 


Forma prout could by no means make the Verdict comprehend other Mat- 
ter of Fact than was expreſly found. It was moved by the King's Coun- 
ſel, that they might inform the Court of the Heinouſneſs of this Conſpi- 
racy, and how it was proved to be upon Evidence to the Jury that tried 
it, to aggravate the Offence, and induce the Diſcretion of the Court to in- 
creaſe the Fine ; and the Caſe of Machin and Tully was cited, where a 


Battery being found by M/ Prius againſt them, the Court informed them- 


ſelves of the Heinouſneſs of it by Affida vit, and thereupon vacated a Fine 
that was ſet in a Judge's Chamber, and ſet a high Fine upon the Defen- 
dants : But the Court refuſed it, faying, that were a Way to let in thoſe 
Matters of which the Jury has acquitted them, by ſuffering Aﬀidavits to be 
made, but in Machin's Caſe the Jury found the Defendants guilty of the 
Whole; and what needs Aggravation of this, which appears ſo foul as it is 
found ? The Court after unanimouſly concurred, that Judgment ought to 
be given for the King: though as to the Offence found there was ſome Va- 
riety of Opinion. Windham diſtinguiſhed betwixt a Confederacy and aCon- 
ſpiracy, that for a Conſpiracy there ought to be ſome Fact done in Execu- 
tion of it; ſo an Indictment cannot be maintained of a Man as a common 
Thief, or Champerter, or Foreſtaller, without laying ſome FaQ of thoſe 
Offences ; and in this he grounded himſelf upon 29 Af. 45. but he held, 
that here the Defendants are found guilty of a Confederacy, which is nat a 
Word of Art, but may be expreſſed in other Terms, ard ſuch an Offence 
will this Matter found amount unto ; he held the Informationas to the unlaw- 
ful Aſſembly not good, becauſe they wanted Vi & Arnis; as to all the ſubſe- 
quent Facts, he held the Defendants acqͥdted; and as to the Intention of 
| defrauding the King of the Rent, Fc. he held the Acquittal did extend, 
becauſe they were acquitted of the Facts to which that was to be applied; 
but as to the Confederacy the Verdict hag found enough, and tho! it were to 
a private End it were unlawful ; but h&& it is more, and that which will 
aggravate it highly; for the Cuftgmers of the King are public Perſons, as 
the King's Revenue is of a public Concern, and it is ſet — in the Infor- 
mation that theſe were Farmers of a very great Value; it is one Thing to 
beat a private Man, and another Thing to beat a public Officer, or the 
King's Servant; if a Man ſhall ſtrike the Sheriff, that has the Character of 
| a pub- 


The *© 


INFORMATION Ss. 


4 public Officer, it would be a high Offence. Twi/den held, that V tg 
Armis was not neceſſary, and that they are found guilty of an unlawful AC. 
ſembly; and in that my Lord Chief Juftice concurred ; as alſo that the In- 
. tention of defrauding and depriving the King of his ſaid Rent is implicitly 
found within the Modo & Forma prout, Oc. for fo ſhall the machinantes, 
c. be applied. Twi/den and Keeling concurred, that for a Confpiracy alone 
without any Proſecution, Information lay; and Twiſden ſaid, aConfederacy 
isa farther Degree of a Conſpiracy ; and they all agreed, that the King's Re. 
venue being concerned did highly aggravate the Offence ; 2 H. 4. J. and 
8 H. 5.6. were cited, that for Maintenance of that a Monk ſhould be able 
to contract, and Probi Homines de Dale ſhould be a Corporation. Lord Chief 
| Juſtice cited old Magna Charta, where there is a Statute againſt ſuch ag 
ſhould undervalue Lands in the King's Hands. So Judgment was given for 
the King; but the ſettling of the Fine was reſpited, becauſe they would 
conſider as well Qualitatem Delinquentis as Quantitatem Delicti. In this 
Caſe were cited, 3 E. 3.19. 43 V pl. 38. Afterwards, the ſame Term, 
_ Starling was fined 300 Marks, and the reſt of the Brewers 100 Marks a- piece, 
but with ſome Apology by the Court for the Smallneſs of the Fine. 
[An Information, by the Attorney-General, lies againſt one for un- 
ſhipping, &c. though another is in Execution on a Judgment for the fame 
Offence. Bunb. 311.] Wh | 7 


beo (0) Jn what Manner they are to be laid. 


Vide Tit. In- D EGULARLY the ſame Certainty that is required in an Indictment 
diftments, ¶N is in like manner required in an Information; but it has been (a) 
(2)58k.375- held not to be neceſſary to repeat the Words dat Cur” hic intelligi & in- 
Rave. 34. formari in the Beginning of every diſtinct Clauſe, if the Want of them may 
2 Hawk. be ſupplied by a natural and eaſy Conſtruction. 
P. C. 261. In an Information againſt Roberts the Ferryman over the River Mercy, 
Carth. 226. which parts Angleſea from Carnarwonſbire in Wales, it was laid generally, 
The King wiz, that this was an antient Ferry Time out of Mind, and that 14. was 
ver. Roberti. the uſual Rate for the Paſſage of a Man and Horſe, 7d. for 20 Catile, 
2d. for 20 Sheep, Ic. that Roberts being the common Ferryman, between 
7 Septembris Anno 2. Ic. and the Day of exhibiting this Information, in- 
Juſte, oppreſſive, & deceptive cepit & extorfit de diverſis Ligeis & Subditis 
Domini Regis ignotis to the Attorney General, paſſing that Way, diver/as 
Denariorum ſummas exceden' antiquam Ratam & Pretium pro Paſſagio & 
Tranſportatione ſuis & Averiorum ſuorum, videlicet, pro Paſſagio & Tran- 
portatione cujuſlibet Perſonæ cum Equo ſuo 24d. & pro quibuſlibet 20 Catal- 
tis 26. ic fecund' Ratam predit pro majori vel minori numero Averio- 
rum, Cc. The Defendant was found guilty, and it was moved in Arreſt of 
Judgment, that the Information was Yoo general and uncertain, becauſe it 
did not alledge that any particular Perſon, or any certain Number of Cattle, 
were ferried over within the Time laid in the Information ; neither did it 
mention any particular Perſon from whom the extotted Rates were taken, 
which it ought to do, that the ſingle Offence might certainly appear to the 
Court; and after great Deliberation the whole Court was of that Opinion; 
and per Holt Ch. Juſtice, in every ſuch Information a fingle Offence ought 
to be laid and aſcertained, becauſe every Extortion from every particular Per- 
ſon is a ſeparate and diſtin& Offence ; and therefore they ought not to be 
accumulated under a general Charge, as it is done in this Cafe, becauſe each 
Offence requires a ſeparate and diſtin Puniſiment, according to the Quan- 
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tity of the Offence ; and it is not poſſible for the Court to proportion the 
Fine or other Puniſhment to it, unleſs it is ſingly and certainly laid. 


„ 


(D) Df filing an Inkozmation, the Proceeding 
thereon, and the Piovillons made herein by 
Statute, __ 


ſeems to be the eſtabliſhed Practice at this Day not to admit of thex Hawk. 
filing of any Information (except thoſe exhibited in the Name of his P. C. 262. 
Majeſty's Attorney General) without firſt making a Rule on the Perſons 
complained of to ſhew Cauſe to the contrary ; which Rule is never grant- 
ed but upon Motion made in open Court, and grounded upon Affidavit of 
ſome Mitdemeanor, which, if true, doth either tor its Enormity or danger- 
| ous Tendency, or other ſuch like Circumftances, ſeem proper for the moſt 
ublic Proſecution ; and if the Perſon, on whom ſuch Rule is made, hay- 
ing been perſonally ſerved with it, do not at the Day given him for that 
Purpoſe give the Court good Satisfaction by Affidavit that there is no rea- 
ſonable Gauſe for the Proſecution, the Court generally grants the Informa- 
tion ; and ſometimes, upon ſpecial Circumſtances, will grant it againſt thoſe 
* who cannot be perſonally ſerved with ſuch Rule; as if they purpoſely *Page 170 
abſent themſelves, tc. | | 2 | 
But if he ſhew good Cauſe to the contrary, as that he has been indicted , Hawk. 
for the ſame Cauſe, and acquitted, or that the Intent is to try a Civil Right P. C. 262-3. 
which has not been yet determined, or that the Complaint is trifling or 
vexatious, c. or where the Motion is for an Information in the Nature of 
a Quo Warranto, if he can ſhew that his Right hath been already. deter- 
mined on a Mandamus, or that it hath been acquieſced in many Years, or 
that it depends upon the Right of his Voters, which hath not been tried, 
or that it doth not concern the Public, but is wholly of a private Nature, 
the Court will not grant the Information without ſome particular Circum- 
ſtances, the Judgment whereof lies in Diſcretion. 
As to the Proviſions made herein by Statute, by the 4 & 5 V. & M. 
cap. 18. reciting, that divers malicious and contentious Perſons had, more of 
late than Times paſt, procured to be exhibited and proſecuted Informations 
in their Majeſties Courts of King's Bench at Weftminfter againſt Perſons in 
all the Counties of England, for Treſpaſſes, Batteries, and other Miſde- 
meanors ; and after the Parties ſo informed againſt had appeared to ſuch 
Informations, and pieaded to Iſſue, the Informers had very ſeldom pro- 
ceeded any farther, whereby the Perſons ſo informed againſt had been put 
to great Charges in their Defence ; and although at the Trials of ſuch In- 
formations Verdicts had been given for them, or a Voli proſequi entered 
againſt them, they had no Remedy for obtaining Coſts againſt ſuch In- 
formers ; it is enacted, That the Clerk of the Crown in the ſaid Court 
of King's Bench for the Time being ſhall not, without expreſs Order to 
* be given by the ſaid Court in open Court, exhibit, receive or file any In- 
formation for any of the Cauſes aforeſaid, or iſſue out any Proceſs 
* thereupon, before he ſhall have taken or ſhall have delivered to him 
a Recognizance from the Perſon or Perſons procuring ſuch Information 
to be exhibited, with the Place of his, her, or their Abode, Title or 
©* Profeſſion, to be entered, to the Perſon or Perſons againſt whom ſuch 
Information or Informations is or are to be exhibited, in the Penalty of 
twenty Pounds, that he, ſhe, or they will effeQually proſecute ſuch In- 
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4 formation, and abide by and obſerve ſuch Orders as the Court hall 
direct; which Recognizance the Clerk of the Crown, and alſo every 
* Juſtice of the Peace of any County, City, Franchiſe, or Town Corporate, 
„(here the Cauſe of any ſuch Information ſhall ariſe, are by the ſaid Sta- 
«*« tute impowered to take; and after the raking thereof by the ſaid Clerk 
«*« ofthe Crown, or the Receipt thereof from any Juſtice of the Peace, 
the ſaid Clerk of the Crown ſhall make an Entry thereof upon Record, 
and ſhall file a Memorandum thereof in ſome publick Place in his Office, 
that all Perſons may reſort theteunto without Fee: And in caſe any 
«« Perſon againſt whom any Information for the Cauſes aforeſaid, or any 
of them, ſhall be exhibited, ſhall appear thereunto, and plead to Iſſue, 
* and that the Proſecutor of ſuch — ſhall not at his and their 
„oven proper Coſts and Charges within one whole Year next after Iſſue 
joined therein procure the ſame to be tried; or if upon ſuch Trial a 
Verdict paſs for the Defendant, or in caſe the ſame Informer procure a 
% Woli proſequi to be entered, then in any of the faid Caſes the faid Court 
„of King's Bench is authorized to award to the ſaid Defendant his 
«« Coſts, unleſs the Judge, before whom ſuch Information ſhall be tried, 
« ſhall at the Trial of ſuch Information in open Court certify upon Re- 
* cord, that there was reaſonable Cauſe for exhibiting ſuch Information; 
« and in caſe the ſaid Informer ſhall not within three Months next after 
the ſaid Coſts taxed, and Demand made thereof, pay to the ſaid De- 

Page 171“ fendant the ſaid Coſts, then “ the Defendant ſhall have the Benefit of 

„ faid Recognizance. 

„ Provided, that nothing herein ſhall extend or be conſtrued to extend 

4 to any other Information than ſuch as ſhall be exhibited in the Name of 

„their Majeſties Coroner, or Attorney in the Court of King's Bench for 

the Time being, commonly called the Maſter of the Crowu- Office.“ 


In the Conſtruction hereof it hath been holden, 
2 Hawk. 1. That if Proceſs be iſſued on ſuch Information before ſuch Recog- 
P. C. 263. nizance is given as the Statute directs, the ſame may be ſet aſide and dit- 
+TheMean- Charged on Motion f. 
ing of this | 
Statute is, that the Clerk of the Crown ſhall not file any Information, without Leave, nor ifſue Pro- 
cels thereupon, without Recognizance, Hardw. 247. 


Carth. 503. 2. That this Statute extends to all Informations except thoſe exhibited 
The — in the Name of his Majeſty's Attorney General, ſo that an Information in 
of Herrfard, Nature of a Que Warranto, though a proper Remedy to try a Right, in 
1 376. reſpect of which it may not in Strictneſs come within the Words Treſpaſſes, 
pl. 19. Sc. yet being alſo intended to puniſh a Miſdemeanor, and as the Fro- 
Ld. Ray. ceedings therein may be as vexatious as in any other, the ſame is within the 
_ Fury Purview of the Statute, which, being a remedial Law, ſhall receive as large 

Janet" a Conſtruttion as the Words will bear. | 
2 Hawk. 3. That no Cofts can be had on this Statute on an Acquittal at a Trial 
F. C. 263. at Bar, not only becauſe the Clauſe that gives Coſts, unleſs the Judge certify 

a reaſonable Cauſe, ſeems only to have a View to Trials at Vu preus, but 
alſo becauſe a Cauſe which is of ſuch Conſequence as to be thought proper 
for a Trial at Bar, cannot well be thought within the Purview of the Sta- 
tute, which was chiefly deſigned againſt trifling and vexatious Proſecutions. 
Salk. 194. 4. That if there be ſeveral Defendants, and ſome of them acquitted, 


Pl. 8. and others convicted, none of them can have Coſts, 
2 Chan. Ca. 5. That wherever a Defendant's Caſe is ſuch as authorizes the Court to 
191. award him his Coſts, he has a Right to them ex Debito Juſtitiæ; ſor it 


2 Hawk. ſeems a general Rule, that where Judges are impowered by Statute to do 


By 


F. C. 263. 4 Matter of Juſtice, they ought to do it of Courſe. 


INFO AF EO NS 


By the ꝙ Anne, cap. 20. it is enacted, That in caſe any Perſon or 
«. Perſons ſhall uſurp, intrude into, or unlawfully hold and execute the 
« Office or Franchiſe of Mayor, Bailiff, Portreeve, or other Office within 
« a City, Town Corporate, Borough or Place in England or Wales, it ſhall 
« and may be lawſul to and for the proper Officer of the Court of Queen's 
« Bench, the Court of Seſſions of Counties Palatine, or the Court of Grand 
« Seſſions in Wales, with the Leave of the ſaid Courts reſpectively, to ex- 
« hibit one-or more Information or Informations in the Nature of a Que 
« J/arran'o, at the Relation of any Perſon or Perſons deſiring to ſue or 
« proſecute the ſame, and who ſhall be mentioned in ſuch Information or 
« Informations to be the Relator or Relators againſt fuch Perſon or Per- 
« ſons ſo uſurping, intruding into, or unlawfully holding and executing any 
« of the faid Offices or Franchiſes, and to proceed therein in fuch Manner 
« as is uſual in Caſes of Informations in the Nature of a Quo Warranto ; 
« and it it ſhall appear to the ſaid reſpective Courts, that the ſeveral 
Rights of divers Perſons to the ſaid Offices or Franchiſes may properly 
be determined on one Information, it ſhall and may be lawful for the 
« ſaid reſpective Courts to give Leave to exhibit one ſuch Information 
« againſt ſeveral Perſons, in order to try their reſpective Rights to ſuch Of- 
« fices or Franchiſes ; and ſuch Perſon or Perſons, againſt which ſuch In- 
formation or Informations in Nature of a Ae Warranto ſhall be ſued or 
« proſecuted, ſhall appear and plead, as of the ſame Term or Seſſions in 
* which the ſaid Information or Informations ſhall be filed, unleſs the 
Court where ſuch Information ſhall be filed ſhall give further Time to 
* ſuch Perſon or Perſons, againſt whom ſuch Information ſhall be exhi- 
* bited, to plead ; and ſuch Perſon or Perſons, who ſhall ſue or proſecute 


- 
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* ſhall proceed thereupon with the moſt convenient Speed that may be.“ 

And it is further enacted. That in caſe any Perſon or Perſons againſt 
« whom any Information or Informations in the Nature of a Que Warrants, 
© ſhall in any of the ſaid Caſes be exhibited in any of the ſaid Courts, ſhall 
* be found or adjudged guilty of an Uſurpation or Intruſion into, or un- 
* lawfully holding and executing of the faid Offices or Franchiſes, it ſhall 
and may be lawful to and for the ſaid Courts reſpectively, as well to give 
* Judgment of Ouſter againſt ſuch Perſon or Perſons of and from any of 
the laid Offices or Franchiſes, as to fine ſuch Perſon or Perſons * 
** tively for his or their uſurping, &c. and alſo to give Judgment that the 
** Relator or Relators in ſuch Information named ſhall recover his or their 
++ Coſts of ſuch Proſecution ; and if Judgment ſhall be given for the De- 
fendant or Defendants in ſuch Information, he or they, for whom ſuch 
Judgment ſhall be given, ſhall recover his or their Coſts therein ex- 
** pended againſt ſuch Relator or Relators; ſuch Coſts to be levied by 
** Capias ad Satisfaciendem, Fieri facias, or Elegit. 

And it is further enacted, ** That the Statute for the Amendment of 
* the Law, and all the Statutes of Jeofails, ſhall be extended to Informa- 
tions in Nature of a Que Warrant, and Proceedings thereon, for any 
the Matters in the faid Act mentioned.” | 
| [For one ſingle Act in uſurping an Office, an Information lies at Com- 
mon Law, for Nm of the Offender, but not on this Statute which 
intitles to Colts, and relates only to Franchiſes affecting Rights between 
Party and Party. 1 Burr. 402. Ds | 
Fo 5 * Form of Proceeding, Cc. on Informations, ſee 6 Com. Dig. 
302, Oc. 
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INJUNCTION. 


(A) The ſeveral Kinds of Jnjuntions, and when 
to be granted, 172. 3 
(B) That ſhall be a Breach thereof, and how 
punithed. 176, ops | | 
(C) Pow diffolved, 177. 
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(A) Df the ſeveral Kinds of Jnjunitions, and 
when to be gzanted. 


(a) An In- \ N Injunction is a prohibitory Writ, reſtraining a Perſon from 
Qa 


Junction to ) committing or doing a Thing which appears to be againſt 
— — uity and Conſcience.” _ | 
Indictment 


of forcible Entry. Moor 820. pl. 1108. njunction to ſtay an Interloper's Trading to the Eaft In- 
dies, till the Validity of the Ea/{-India Company's Patent had been determined. Vern. 127. 2 
Chan. Ca. 165.,—An Injun&tion to ſtay an Action at Law for Money Joſt at Gaming, though all the 
Circumſtances of Fraud were denied by the Anſwer. Vera. 489. 2 Vern. 71. An Injunftion 
denied to injoin a Perſon from over - ſtoeking a Common, where he had granted Common in his Down 
to J. S. for 100 Sheep. 2 Vern. 116. 


*Page 173 * InjunQtions iſſue out of the Courts of Equity in ſeveral Inſtances ; the 

moſt uſual Injunction is, to (5). ſtay Proceedings at Law; as (c) if one 
(5) That the Man brings an Action at Law againſt another, and a Bill is brought to be 
Court of relieved either againſt a Penalty, or to ſtay Proceedings at Law, on ſome 
Chancery equitable Circumſtances, of which the Party cannot have the Benefit at 


3 ; in ſuch Caſe the Plaintiff in Equity may move for an Injunction, 


Junction in Either upon an Attachment, or praying a Dedimus, or praying a further 
a Criminal Time to. anſwer; for it being ſuggeſted in the Bill, that the Suit is againſt 
Matter un- Conſcience, if the Defendant be in Contempt for not anſwering, or pray 


der Exami- Time to anſwer, it is contrary to Conſcience to proceed at Law in the 
nation in B, . . . , -if © 
K. and that mean Time; and therefore an Injunction is granted of Courſe ; but this 
if it did, | 

the Court of B. R. would break it, and protect any that would proceed in Contempt of it. 6 Mod. 
16. per Helt C. J.—But where A. having obtained Judgment in Ejectment in B. R. againſt F. and 
bad Execution awarded, but the Under Sheriff refuſed to execute it; whereupon, by Rule of that 
Court, he was ordered to attend, and for not attending, an Attachment was awarded againſt him; 
and B. after all this Proceeding, having, on his Bill exhibited in Chancery, obtained an InjunQion, 
it was moved in Chancery, that this Injunction might not extend to ſtay Proceedings againſt the Un- 
der-Sheriff for his Contempt to the Court of B. R. for that he was proſecuted for a Contempt at the 
King's Suit, and it was unnatural for the King by his Injunction to ſtay his own Suit in another Court, 
the Offence being committed before the Bill exhibited ; but the Motion was denied. Vern, 25. (e) So 
though the Court will not proceed againſt a Member that has Privilege of Parliament, yet if a Parli- 
ament Man ſues at Law, and a Bill is brought in Chancery to be relieved againſt that Action, the 
Court will make an Order to ſtay Proceedings at Law till Anſwer, or farther Order. Vern. 329. 


Injunction 


' NC 0 EET HER 
Injunction only ſtays (c) Execut'on touching the Matters in queſtion, and (e) if Deela- 


there 1s always 2 Clauſe giving Liberty to call for a Plea to proceed to Tri- ration be de- 

al, for want of it, to obtain Judgment; but Execution is ſtayed till Anſwer, rpm va 

er farther Order. honed 
at Law are 


ſtayed, 2 Kel. 17. pl. 15. in the Exchequer all farther Proceedings are ſtayed, be the Action in what 
Stage it may 7. ö | 


— „ 


6 


Though gu. now, if, on Motion, the Court will not permit Plaintiff to proceed to Trial, with 
ſtay of Execution? Unlels the Defendaut's Anſwer is previoully neceſary. N 


Where Tenant for (4) Life is committing Waſte in cutting down young Hard. 06 
Timber, or (-) breaking up or ploughing antie»t Meadow or Paſture, or Ver 4 4 
doing other Waſte, the Fenantin Tail ſhall have an Injunction, upon a Cer- (% So on a 
tificate of filing of the Bill, and ſhewing an Affidavit of Watte committed, Motion to 


and this till Anſwer and farther Order ; for Timber once cur down cannot my {> oem 


be ſet up again. | in Vail, after 
Pollibility, 

r. from committing Waſte, the Court held, that ſhe being a Jointreſs within the 11 Hf. 7. c. 20. 
ought to be reſtrained, being Part of the Inheritance, which by the Statute ſhe is reſtrained from 
aliening. Abr. Eq. 221. Cet and Winford S where A. being Tenant for Life, Remainder to B. 
for Life, Remainder to the frit and other Sons of F. in Tail Male, Remainder to B. in Tail, and 
E. (before the Birch of any Son) brought a Bill againſt A. to ſtay Waſte, on Demurrer to this Bill, 
becauſe the Plaintiff had no Right to the "trees, and none that had the Inheritance was Party; yet 
the Demurrer was over-ruled, becauſe Watte is to the Damage of the Publick, and BB. is to take 
are of the Inheritance for his Children, if he has any, and has a particular Intereit himſelf, in caſe 
he comes to the Estate. Abr. Eq. 409. Dayrell and Champneſi, But where a Jointrels who had a 
Covenant that her eg ſhould be of tuch a yearly Value which ſell ſhort, though her Eſtate was 
not without Impeachment of Waſte, y-t the Court would not prohibit ker committing Watte fo far 
as to mike up the Defect of her Jointure. Abr. Eq. 400. (e) But where the Plaintiff let a Farm 
to the Defendant at an annual Rent, and Part of it being Paſture Land, the Detendant covenanted, 
among other Things, not to break up or plow any Part of it, and that if he did plow any Part ot it, 
he would pay at the Rate of 20 -, per Ann. for every Acre; and on Motion for an Injunction to ſtay 
Waſte in plowing, per Cur. The Parties themſelves have here agreed the Damage, and have ſet a 
Price for plowing, and therefore will not grant any Injunction ; and declared, if the Defendant was 
Plaintiff againſt paying 20s. per Acre ſor plowing, they would not relieve him. 2 Vern. 11g. 
Woodward and Gyles. 


So if a Man be Tenant for Life without Impeachment of Waſte, with Re» 
mainder to his firft and every Son in Tail, though by virtue of that Clauſe, 
avithout Impeachment 4 Waſte, he may fell Timber, and alter any Rooms of 
the Houſe at his Pleaſure; yet if he ſhould pull down the Houſe or any Part 
of the Buildings thereunto belonging, Equity would injoin him; but not if *p 
he pull down to rebuild; for though the Clauſe,wvithout Impeachment of Waſte, „ 286174 
. ; 4 ide Lord 
gives an (/) abſolute Property in the Timber, that he may do therewith what 2,,,c,9'8 
* he will, yet he is but Tenant for Life of the Lands and Houſes ; and there- Caſe, z Vern. 
fore if he pulls them down in order to vex a Son that has diſobliged him, 339» * 
he acts with an ili Conſcience, and ought to be reſtrained in Equity. pl. wml ne 
| Preced. Chan. 
434. Such a Tenant not only injoined committing Waſte, but decred to put the Houſe, c. in the 
ſame Repair it was before. (/) In Vern. 23 it is ſaid, that the Eſtate bemg without Impeachment 
of Waſte, no Prohibition or Injunction is to be granted —But by Preced. Chan. 454. ſuch a Clauſe 
does not give Leave to fell and cut down the Trees which were for the Ornament or Shelter of a 
Houſe, much leſs to deſtroy or demoliſh the Houſe. 


Alſo it is every Day's Practice to grant an In junction for building on ano- 
ther Man's Ground, and ſuch Injunction ſhall go to ſtay that new Building 
1 Anſwer and farther Order, and ſo in the Caſe of ſtopping up ancient 
ights. 
So Injunctions have frequent!y been granted to ſtay the printing and ſell- 2ghow. 258. 
ing Almanacks, Eibles, and other Books, in behalf of Patentees and Owners pl. 266. 
of ſuch Books ; but the Fatent under Seal is ever produced in open Court. Vern. 120, 
There is alſo an InjunCion granted to ſtay Trial at Law; this is never, C Caf 
granted but upon Notice; as where one files his Bill, and it appears to the 66, ;6, 93. 
Voi. III. R | Court 


3ͤö;—] CT-1:0::N. 
Court thet the Plaintiff's Equity muſt ariſe out of the Defendant's Anſwer, 
in this Caſe the Court will, and often does, grant an InjunRion, and that 
the ſame may extend to ſtay Trial, 
There is an In junction called a perpetual Injunction, for quieting a Man 
in the Poſſeſſion of his Eſtate ; this is generally either upon a plain equitable 
Title, or where one, two, or more Verdicts have gone agairſt a Man; this 
Injunction is to quiet the Plaintiff and his Heirs for ever, and all claiming 
by, from, or under him; and this is very often granted, and in many In- 
fances the Juſtice of the Court calls for it. 
Preced. Alſo it has been attempted in Chancery, after three or four Ejectments, 
2 Bez by a Bill of Peace to eſtabliſh the prevailing Party's Title; but this has been 
e- US cor ſtantly denied, where the Title was merely at Law; and my Lord 
Conufer's Reaſons herein were, that it would be too great Arrogarce in him to 
alter the Courſe of the Law; for that every Termor may have an Eject- 
ment, and every rew Ejectment ſuppoſes a new Demiſe, and the Coſts in 
Ejectment are a Recompence for the 'I rouble and Charges to which the Poſ- 
ſeſſor is put; but where the Suit begins in Chancery, for Relief touching pre- 
tended Incumbrances on the Title of Lands, and the Court hath ordered the 
Plaintiff to purſue an EjeQment at Law, there aiter one or two Ejectments 
tried, and the Right ſettled to the Satisfa &ion of the Court, the Court hath 
ordered a perpetual Injunction againſt the Defendart, becauſe there the Suit 
is firſt attached in that Court, and never began at Law; and ſuch precedert 
Incumbrances appearing to be fraudulent and ir equitable againſt the Poſſeſ- 
ſor, it is within the Compaſs of the Court to relieve againſt it. 
| Vern. 156. A Truſtee having contracted to ſell an Eſtate to one Perſon, and the C:/u; 
_ eine s me Truft having actually ſold it to another, who moved for an Injunction to 
” quiet him in the Poſſeſſion, being diſturbed by the Truſtee, it was held by 
my Lord Keeper, that an Injunction for quieting the Poſſeſhon is only gran- 
table where the Plaintiff has been in Poſſeſſion for the Space of three Years 
before the Bill exhibited, upon a Title vet undetermined, or in caſe the 
Cauſe hath been heard, and Judgments paſſed upon the Merits of the Cauſe 
by the Court. | | 
Vern. 22, There is an Injur con to prevert Multiplicity of Suits ; as where many 
"RK p. C Suits are depending, and are likely to happen, from one and the ſame Thing 
the Court will here interpoſe, and grant an Injur ction; they will dircQ a 
| proper Iſſue to try the whole, and all the reſt ſhall be bound by the Ver- 
dict, or elſe there might be twenty Actions, and as many VerdiQs, where 
28 © one (a) proper Direction or Iſſue ends the Whole, and it is only directing 
nams of one Iflue to prevent many more. 


Manor claim | 
the Profits of a Fair. 1 Vern. 266.—So to ſettle the Boundaries of Lands. Preced. Chan. 251. 


— 


Vern. 269. If a Perſon is ſued at Law for irregularly ſerving the Proceſs of the Court 
of Chancery, it is ſaid that an Injunction will be granted to ſtay the Procecd- 
ings at Law ; for the Irregularity is only puniſhable in that Court. 

Page 175 W here two Courts have a concurrent Juriſdiction ofthe ſame Thing, that 
Court ſhall retain the Cauſe which is firſt poſſeſſed of it; as between the Ex- 
chequer and Chancery, the Counties Palatine ard Chancery ; but if Legacies 
are given to Infart Children by a Stranger, ard their Father,being appointed 
their Guardiaan by the Spiritua] Court, ſues the Executor there for Recovery 
of them, (5) Chancery will grant -an Injunction againſt his proceeding in 

that Court; becauſe the Spiritual "ourt cannot order the Legacies to be put 

(3) That Out at Intereſt for the Children's Benefit, as the Chancery may do, though 

Chancery they may compel the Father to give good Security with good Sureties. $0 

kit at Where a Huſband ſues in the Spiritual Court for a Legacy given his Wife, an 

on to lay | | Injundlion 

Proceedings 

in the Spiritual Court. Preced. Chan. 227, 


EN UNCF* 1 

hjunction will be awarded, becauſe that Court cannot compel him to make 
an adequate Settlement or Proviſion for his Wife; but if the Executor be 
ordered by ſuch a Time to bring in the — which he negleQs to do, 
no Injun ct ion will be granted, becauſe the Bill might have been brought 
only for Delay, and the Executor might at any ime he pleaſed diſmiſs his 
own Bill, 

There are other Inju:@'ons which are never denied; as in an Ejectment, 
where the Party agrees to give Judgment in Ejectment to prevent Trial, to 
give a Releaſe of Errors, and to conſent not to bring a Writ of Error, and 
to this it is ſometimes added to deliver Poſſeſſion, as the Court upon hearing 
thall direct; this forwards the Defendant at Law, and he could have no 
more if he were to proceed to Trial. 

Where a Mortgagee brought a Bill to forecloſe, and, pending the Suit, an * * 
Advowſon appendant to the mortgaged Manor became void, and the Mort- e ng; 

3 . f 8 awling, 

gagee, being hindred from preſenting, brought his Quare Impedit, and (a) 
thouzh the Mortgagor had no Bill filed, yet being ready and offering to 
pay the Principal, intereſt, and Coſts, if the Mortgagee will rot accept his (a) An In- 
Money, Intereſt ſhall ceaſe, and an Injun@Qtion to ſtay Proceedings in the junction is 


Duare Impedit be granted; for the Mortgagee, till a Forecloſure, is but — — — 
nature of a Truſtee for the Mortgagor. fore Eill 
| filed. 


4 Inſt. 92. Vern. 156. S. P. ſaid. 


Where a Cauſe abated by the Death of the Lady Gerard, and the Defend-Abr Eq. 285. 
ant was her Executor, who being ſerved with a Copy of the Bill of Revivor, groan 4 
and my Lord Keeper's Letter, would not appear, being in Privilege; and Iſacclesfeld. 
upon Motion an Injunction was grant, though the Cauſe was not revived ;_ 
and the Caſe of Arm/trmng and Fackſn was cited, where before a Demurrer 
determined the Plaintiff had an InjunQion on Motion. | 

$9 where the Lord arten had an Injunction to quiet him in the Poſſeſ- Abr. Eꝗ. 285. 
fron of the Mines in queſtion, and upon hearing of the Cauſe an Iſſue was 3 and 
directed to try, whether the Mines in queſtion were within the Plaintiff's or 2 8 
Defendant's Manor; the Iſſue was tried at Bar, and found for the Plaintiff; 
then the Plaintiff died, and a Bill of Revivor was brought, and before the 
Time for anſwering was out, or the Cauſe revived, the Plaintiff moved for 
an Injur&an to ſtay the Lord Wharton's working the Mines, having Affida- 
vit that fince the Verdict againſt him he had trebled the Number of Work- 
men, and between that and Candlemas would work out the Mines; and an 
InjunQtion was granted, though the Cauſe was not revived. 

Injunction extended to ſtay Proceedings againſt Bail, as well as againſt 2 Kell 17. 


the Principal. pl. 15. 
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*(B) Qhat Gall be a Beach thereof, and howsragerzs 
puniched. 


i there be a Suit in Equity concerning Title to a Cloſe, and thereupon an I ane 96 
Order is made, that the Defendant thall ſuffer the Flaigtitt to er joy the B. at's Caſe, 
Cloſe till, c. and notwitiiſtanding the Defendant upon a Title of Common 
puts in his Cattle, this is no Breach of the In junction; for the Common was 
not in queſtion by the Bill. | | 

A. obtained ſudgment againſt B. but was hung up from taking out Exes Salk. 322. 


cution for a Year and a Day by Injunction out of Chancery, and the Queſ-P?9, and 


un was, whether he could after take out Execution without a Scire facies, g,,; 
; of HE an 5 


*. 


TNT VN -C: T1: 0-:N. 
6 Mod. 288. and it was held, that he could not: 1½, Becauſe the Common Law Court 
S.C.in B. R. cannot take (a) Notice of Chancery Injun&tions. 24ly, Becauſe it had been 
(a) Thata no (5) Breach of the Injunction to have taken out a Writ of Execution, and 


ommon . > ; 
— Court to have continued it by Vicccomes non mi ſit Breve. 


will not en- 
large the Verm in Ejectment where the Plaintiff has been hung up by an Injunction out of Chancery. 


Salk. 257. pl. 8. (5) That a Perſon may enter ſo as to in itle himſelf to an Action for Recovery of 
the mcſac Profits, notwithitanding an Injunction. 2 Vern. 519. 


* 


Vern. 207. Where a Defendant having taken out Execution in Breach of an Injunction 

Childers ver. of the Court of Chancery, and ſome of the Bailiffs who ſerved the Execution 

. having. as was al edged, found out a Place in a Wall in the Plaintiff's Houſe 
that was made up again with Bricks, wherein was hid 150 J. and having 
taken away the Money, and done great Spoil to the Plaintitt's Goods, ic was 
ordered by the Lord Chancellor, that the Defendant ſhould make good this 
Money to the Plaintif, and thou!d ſatisfy all other Damage which the Plain- 
tiff would ſwear he had ſuſtained ; and this Order was corfirmed by the 
ſucceeding Lord Keeper; though it was objected, that the Order was un- 
reaſonable, in making the Plaintiff Judge of his own Damage; that the 
Defendart came into Poſſeſſion by Courſe of Law, and the Bailiffs were le- 
gal Officers, who, if they did any Thing amis, the Party onght to take his 
Remedy at Law againſt them, and the Defendant ought not to be anſwer- 

able for their liſdemeanors. But the Lord Keeper held the Order to be 
juſt ; and he thought it an idle Practice in the Court to put a Thief to his 
Oath to accuſe himſelf; for he that has ſtolen will nor ſtick to ſorſwear it; 
and therefore in Odium Sgoliataris the Oath of the Party injured ſhould be a 
good Charge upon him that has done rong. 

As concerning the Breach of Injunctions, it hath been of late practiſed to 
commit the Party on Affida vit of the Breach, and perſonal Notice given to 
him, but never on Notice to his Clerk; whereas by the antient Rule where 
2 Man is guilty of the Breach of an InjunQion, upon an Affidavit made 
thereof, the Plaintiff's Clerk in Court iſſues out an Attachment againſt him 
of courſe, he 1s arreſted thereon, gives Bail to the Sheriff, enters hi: Appear- 
ance with the Regiſter; ſo the Court has hold of him; the Plaintift files Inter- 
rogatories in the Examiner's Office to examine him; the Interrogatories are 
Verbatim according to the Affidavit ; and if the Party does neglect to attend 
and be examined, it is a Motion of courſe to examine him in four Days, or 
ſtand committed; if he confeſſes the Contempt, he muſt ſubmit, own his 
Fault, beg Pardon, and pay Coſts ; but if he denies it by his Examination, 
the Plaintiff deſcends to prove it upon him ; then the Plaintiff moves to refer 
it to a Maſter, to ſee whether the Party is guilty of the Contempt laid to his 
Charge, or not ; here again he hath Liberty to be heard, and may except 

*#Page177 * to the Report, and bring it on for the Judgment of the Court; and if the 
Court is of Opinion that he is guilty of the Contempt, he muſt ſtand com- 
mitted, and pay the Coſts ; but if the Court is of a contrary Opinion (as it 
ſometimes happens) he 1s acquitted with Colts. 


F 


(C) Dow dillolved, 


IE Methods of diffolving In junctions are various; when the An- 
iwer comes in, and the Party hath cleared his Contempt by paying 

the Colt, of the Attachment, (if there is one,) he obtains an Order tu dii- 
iolve %%, and ſerves it on the Plaintiff's Clerk in Court; this Order rakes 
| EN 


INJUNCTIqI 0 N: 


notice of the Defendant's having fully anſwered the Bill, and thereby de- 
nied the whole Equity thereof; and being regularly ſerved, the Plaintiff 
muſt ſhew Cauſe at the Day, or the Defendant's Counſel, where there is no 
Probability of ſhewing Cauſe, may move to make the Order abſolute, un- 
Jeſs Cauſe, fitting the Court. 

The Plaintick muſt ſhew Cauſe either on the Merits, or upon filing Ex- 
ceptions ; if upon the Merits, the Court may put what Terms they pleaſe 
on him; as bringing in the Morey, or paying it to the Parties, ſubje& to 
the Order of the Court, or giving Judgment with a Releaſe of Errors, and 
conſenting to bring no V rit of Error, or to give Security to abide the Or- 
der on hearing. or the like; and to this Order is generally added a Clauſe, 
that the Plaintiff ſhall ſpeed his Cauſe to a Hearing. | 

If the Plaintiff ſhews Cauſe upon Exceptions filed, he muſt procure the 
Report in four Days of the Inſufficiency of the Anſwer ; and if the Motion 
js made at either of the laſt Seals after Hilary or Trinity (erm, the Court 
ſometimes puts the Plaintiff upo» opening the Exceptions, and they judge 
whether they are material or not; the Reaſon of this is, becauſe the De- 
fendant, if the Anſwer ſhould be reported ſufficient, hath no Opportunity 
to move the Court till the Seal before the next term, and is thereby very 
greatly delayed; if the Court think the Exceptions material and ne- 
ceſſary, they will grant the Motion; if otherwiſe, they will deny it, 
as the Caſe appears; and to this is ſometimes added a Clauſe to the 
Order, eſpecially when the Motion is made at the laſt Seal, that the Plain- 
tiff ſhall procere the Report in four Days, or his Injunction to ſtand diſ- 
ſolved without further Motion; whereas it is not ſo in open Term, or at 
any of the Seals fave the laſt; and this Clauſe being added, the Court needs 
not to hear the Exceptions opened, which oftentimes take up too much 
Tine. 

If the Maſter reports the Anſwer ſufficient, it is a Motion of Courſe to 
diſſolve the Injunction on the Anſwer's being reported ſufficient; but yet the 
Plaintiff may thew Cauſe on the Merits ; for there are many Inſtances where 
the Plaintiff's Counſel may think the Anſwer not full, and yet may be mil- 
taken, and, notwithſtanding this, the Plaintiff may have good Cauſe en 
the Merits for Continuance of his InjunQion ; and it ſeems reaſonable that 
he have Liberty to do it; but this muſt be done on Notice given to the 
other Side; he cannot do it when the Defendant's Counſel come to move to 
diſſolve the Injunction, on the Anſwer's being reported ſufficient ; becauſe, 
as this is a Mo:ton of Courſe, the Party is not prepared to ſpeak to the Me- 
rits ; but he may have Liberty on Notice given. | 

If the Plaintiff who hath an Injunction dies pending the Suit, in Strict- 
neſs the whole Proceedings are abated, and the Injunftion with them 
but even in this Caſe the Party ſhall not take out Execution “ without 
ſpecial Leave of the Court; he muſt move the Court for the Revival of 
the Suit within a Time limited, or the Injunction to ſtand diſſolved ; and 
as this is never denied, fo if the Suit is not revived, the Party takes out 
Execution. There are ſome Inſtances where a Plaintiff may move to re- 
vive his Injunction; but as that rarely happens, ſo it is rarely granted, eſ- 

| pecially where the Injunction hath been before diffolyed. But where a 
Bill is diſmiſſed, the Injunction and every Thing elſe is gone, and Execu- 
tion may be taken out the next Day. 


[See farther as to Injundons, 6 Cm. Dig. (D. 8.) Fo, 101. c.] 
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Inns and Innkeepers, 


(A) Inns by what Authozity ereted, and How far 
within the Statutes concerning Alehouſes. 178. 
(B) TUho thall be ſaid a common Innkeeper; and 
herein of the Pzivileges allowed him by Law, 


1 | 
(C) Bt the Duties injoined Innkeepers by Law. 


180. And herein, 


1. To what Things the Duty of an Innkeeper ex- 


tends. 180. ; 
2. Of the Offence of ſelling corrupt Commodities, 


or at exorbitant Prices. 181. 
3. Of the Otfence of refuſing to harbour or en- 


tertain a Gueſt. 182. 
4. In what Caſes chargeable for Things ſtolen or 


loſt. 182. 
5. Who 1s ſuch a Gueſt as may charge an Inn- 


keeper. 183. 
6. Of the Manner in which he is to be charged. 184. 


(D) Df the Jnnkeeper's Remedies againſt his 
Gueſts, 185. | | | 


« 
— — * 


(A) Inns by what Authozity ereſted, and how far 
within the Statutes concerning Alehouſes, 


2Rol. Abr FT ſeems to be agreed at this Day, that any Perſon may ſet up a 
1 new Inn, unleſs it be inconvenient to the Public, in reſpect of its 


Bulſ 109. Situation, or to its increaſing the Number of Inns, not only to the 
Godb. 345. Prejudice of the Public, but alſo to the Hindrance and Prejudice 
2Rol. Rep. of other antient and well-goverred Inns ; For the keeping of an Inn is 
343% no Franchiſe, but a lawful Trade, open to every Subject, and there- 
*Pager7d * fore there is no Need of any (a) Licence from the King for that Pur» 


2 Reb. 306. poſe. 


Balk. 45. 
(2) It is iaid that in antient Times Inns were allowed in the Eyre. 2 Rol. Rep. 345.,—But this is 


made a Sucre in Balm. 374. and in Hutton 100. it is ſaid, that there was uo ſuch Thing in the 
Eyres; bur becauſe that Grrangers, whe were Aliens, were abuſed and evilly intreated in Inns, it 
wes, upon Comnmiant thereof, provided that they ſhould be well loiged, aud Irns were aſſigned to 

them by the Juit'c-s in Eyre. {zz Cro. Jac. 548. there is an Initance of one outiawed on à Ce 
Warren for keen ng an itn, : : 


Fro. Car. 549. Eut as Inns from their Number and Situation may become Nuſance), 
ee they may be ſuppreſicd, and the Parties Keeping them may at Common 


theAuthoris Law 
ties pra. 
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Law be (5) indicted and fined, as being guilty of a public Nuſance; J Four Per- 
and in like manner may they be dealt with, if they uſually harbour Thieves, ſons were in- 


or Perſons of ſcandalous Reputation, or ſufter frequent Diſorders in their _— — 
erecting ſou 

Houſes. : ſeveral Inns 
ad commune 


Necumentur ; and it was ruled, that for ſeveral Offences of the ſame Nature ſeveral Perſons may be 
indicted in the ſame Indictment ; but then it muſt be laid /eparaliter erexerunt, and for want of the 


Word /eparaliter the Indictment was quaſhed. 2 Hal. IIIſt. P. C. 194. 


He who has an Inn by Preſcription may lawfully enlarge it upon the + Rol. Abr. 
fame Land which haz been uſed with it, either by erecting new Build-84. 
ings thereon, or turning Stables into Chambers of Entertainment; and he 
ſhall have the ſame Privilege in ſuch new Part, as in any other Part of his 
Houſe. 

Alſo it is agreed, that the Statute of (c) 5 & 6 E. 6. cap. 25. and other Hutton 99. 
Statutes concerning the Licenſing of Alehouſes, c. do not extend to Inns, Salk. 45. 


unleſs an Inn degenerate into an Alehouſe by ſuffering diſorderly Tippling, (e] For the 
&c. in which Cafe it ſhall be deemed as ſuch. , Conſtrudti 


videNod.34. 


Sand. 249. 4 Mod, 144. Carth. 151, 263. Skin. 293. Show. 269. Comb. 40%. 2 Ld. Raym, 
1303. Stra. 497. And note, That as to the Licenſing of Alehouſcs the Juſtices of Peace are the 
ſole Judges, and have a diſcretionary Power of granting or refuiing ſuch Licence, and will not be 


compelled thereto by Mandamus, or otherwile, 


—— 


— 


(B) ho ſhall be ſaid a common Innkeeper; 
Ae of the Pꝛivileges allowed him by 
aw, | 


Perſon who makes it his (7) Buſineſs to entertain Travellers and Paſ- palm. 374. 
ſengers, and provide Lodging and Neceffariez for them and their 2 Rol. Rep. 


Horſes and Attendants, is a commo 1 Iunkerper; and it is no way material IE 2 
whether he have any Sign before his Door or not. | * 
common 


Hoſt be aſſigned per Heſpitatorem Domini Regis to harbour a Man, he is not bound to take charge of 
the Goods of his Gueſt. Rol. Abr. 2. Dyer 258. in Margin.--An Infant Innkeeper not chargea- 


ble. Rol. Abr. 2. ſecus of a Perſon ron Compes. Cro. Eliz. 623. 


But though it be the Entertaining of Paſſengers that makes a Man an Palm. 374. 
Innkeeper, yet it is ſaid, that if a Perſon having put up a Sign before his Godd. 346. 
Door afterwards pull it dowa, he thereby diſcharges himſelf of the Burthen 
of an Innkeeper ; but if after the taking down his Sign he uſes to harbour 
Men, it is as much a common Inn as if he had a Sign. 

It hath been adjudged, that a Perſon liying at Ep/om, and lodging Scran- Carth. 475. 
gers for drinking the Waters in the Seaſon, and ſelling them Victuals and Ld. Raym, 
Beer, and to no other Perſons except ſuch Lodgers, is not an Innkeeper, ſo 1 Nod. 
23 to have Soldiers quartered on him, purſuant to the Statute 4 F 5 V. 3. 254, 266. 
cap. 13. for he is not ſuch an Fþ.tator againſt whom an * Action lies for Salk. 387. 
reſuſing to entertain 2 Gueſt ; alſo in this Caſe the Lodgers have ſuch an aps: 8 
Intereſt in their Rooms, that they may maintain an Action of Treſpaſs againſt a 1 1 


any one who ſhould cater into them againſt their Will. S. C. Park 
| g burſt and 
Fojter ade 
judged. 


A Perſon who receives Cattle to agiſt, on an Agreement to pay ſoCro.Car.211 


much a Week for them, cannot retain them till Payment, as an Inn- Cen. 
| keeper ver. Alles. 
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keeper may the Horſe of his Gueſt, unleſs there be a ſpecial Agreement to 
that Purpoſe. 8 

ce Cu. An Innkeeper is diſtinguiſhed from other Traders, in that he cannot be 

549. a Bankrupt ; for though he buys Proviſions to be ſpent in his Houſe, yet he 
En does not properly ſell them, but utter them at ſuch Rates as he thinks rea-. 

- e ſonable, and the Atten dance of his Servants, Furniture of his Houſe, Ec. 

and Prat. are to be co ſidered ; and the Statutes of Bankruptcy only mention Mer— 

$Lev.309.& chants that uſe to buy and ſell in Groſs, or by Retail, and ſuch as get 

| We 327: their Living by buying and ſelling, fo that their principal Subſiſtence is 

3 Mod. 46, by bnying and ſelling ; but the Contracts with Innkeepers are not for any 


. Commodities in Specie, but they are Contract; for Houſe Room, Trouble, 
159 Attendance, Lodging, and Neceſſaries, and therefore cannot come within 
7 Ray. the Deſigo of ſuch ords, ſince there is no Trade carried on by buying 
TH Raym, and barcering Commodities, | 
85 2. | 


Stra. 514. 2 Stra. 89g. Show. 268. Salk. 109. pl. 2. Skin, 292, Comb. 181. Carth 149. 8. 
P. adjudged between Newton and Trigg, 


For the Security and protection of Travellers, Inns are allowed certain 
- 3Bulf. 250. (a) Privileges, ſuch as that the Horſe and Goods of a Gueſt cannot be diſ- 


Co. Lit. 47 : 
A Vern. 120. trained, Te, 


(a)In 1 Rol. | 
Abr. 6:0, it is ſaid, that, by ſome Opinions, Travellers Horſes depaſtured by an Innkeeper pay no 
Tithes by the Common Law. But the contrary hereof is holden in Hard, 38. 


Hil. 25 W Alfo the Law takes care of the Reputation of an Innkeeper; and there- 
= 3 fore where in Caſe for Words the Plaintiff declared, that he was poſſeſſed 
ce. Allow. of certain Stables in quodam loco woeat” Bell Savage Inn, that he had Ac- 
Raym, 231.commodation ſor Travellers, and that he got his Living by the exerciſing of 
S. C. that Faculty; that the Deſendant was poſſeſſed of another Inn, and that a 
Perſon not known inquiring for the Bell- Savage Inn, (whither he was di- 
rected, to ſet up his Horſe,) he ſaid theſe Words, This is Bell-Sawage Inn; 
and at another Time he ſaid to another Perſon, Jeu have nuthing to do there, 
he is broke and run away, there is ns Entertainment for Man or Horſe; by ea- 
fon of which Words he lot his Cuſtomers ; and on Not guilty pleaded, the 
Jury having ſound for the Defendant as to the firſt Words, and as to the laſt 
for the Plaintiff, it was adjudged clearly for the Plaintiff; and Hale C. J. 
held farther, that if a Man keeps an inn, and arother that lives juſt by 
him, deſizning to get away his Cuſtomers, tells a Perfon who inquires for 
ſuch Inn, that no one lives there, this is actionable; alſo it was ſaid by 
Hale to have been adjudged actionable to diſſuade a Perſon from going to 
an Inn, by telling him the Small-Pox was there. 


7— — 


(C) Of the Duties injoined Jnnkeepers by Law, 


And herein, 


1. To what Things their Duty extends, 


3 87. HE Duty of Innkeepers extends chieſſy to the entertaining and 

| — * harbouring of Travellers, finding them Victuals and Lodgings, and 

ro. Ackion : e a . 1 
| fur Cafe 15, ſecuring the Coods ard Effects of their Gueſts; and therefore if oue 
| 92. who keeps a comnon Inn refuſe either to receive a Traveller as a Gueſ in- 
| age isi to bis Houſe, or to find him Victual or Lodging, upon his tendering him a 

8 rcaſchable Price for the fame, he is not only liable to render Damages * 
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the Injury in an Action on the Caſe, at the Suit of the Party grieved, but 
alſo way be indicted and fined at the Suit of the King. 

tor he who takes upon himſclf a public Employment, muſt ſerve the Salk. 13. 
Public as far as his Employment goes; therefore an In:-keeper thall not 
only anſwer for his own Neglects, but allo for the Negleets of thoſe who 
act under him, though he thyu!ld expreſsly caution againſt it. 

But- che Duty of an Iankreper does not extend to the finding of his Gueſt 2 Rol. Rep. 
with Cloaths or earing ppatel. | 79 

Alſo if the Cueſt be alſauited and beat within the Inn, he ſhall have no g Co. 32. in 
Action againſt his Hoft ; for the Charge of the Hoſt extends to the Move- Calye's Caſe, 
ables only, and nut the Perion of the Gueſt. 

If a Wlan comes to a common Inn to harbour, and defires that his 
Horſe be put to Graſo, and the Hoſt put him to Graſs accordi-gly, and the g Co. 32. b. 
Horſe is ſtolen, the Hoſt ſhall not be charged; becauſe by Law the Hoſt is Catye's Caſe, 


not bound to anſwer for any Thing out of his Inn, but only for thoſe Things — 
that are infra Hoſpitium, 2 of 510 
judged, 


2 Brownl. 255. S. P. per Cr. 


But if the Owner does not require the Hoſt to put his Horſe to Graſs, 8 Co. 3a. b. 
but the Holt does it of his own He-d, if the Horſe be ſtolen, he ſhall a. 4500 IG 
ſwer for it. 5 

Alſo if the Hoſt upon the Command of the Gueſt puts the Horſe to Graſs, S.P.perCur*, 
and by the voluntary and wiltul Negligence of the Hoſt the Horſe is ſtolen, Rol. Abr. 4. 
as if the Hoſt voluntarily leave. open tne Gates of the Cloſe, by which Kis Age and 
the Horſe ſtrays out, and ſo is ſtolen or loſt, an Action (a) on the Caſe lies © 7 : 
againſt the Hoſt. 07 


| cems, mult 

be intended 
x ſpecial Action on the Caſe, and not on the Cuſtom of the Realm; for which vids Rob. Ent. 23, 
24. Hern's Plead. 250, 


2. Of the Offence of ſelling corrupt Commodities, or at exorbitant 
Prices. 


Innholders are reſtrained from ſelling at exorbitant Prices, and may be 


indicted if they extort any greater or larger Suns than thoſe Rates and Prices Carth. 150, 
Skin. 291. 


that are (5) impoſed on their Commodities. pl. 2. 
Anlnnk 


er indicted for taking too great a Price for Oats, Cro. Jac, 609. (5) Proclamation was made in 
Court for the County of Midaleſeæ tor the Rates and Prices of Hoſtlers, viz. Hay for a Night and 
a Day for one Horſe 9 d. with Litter, Hay for one Day 44. for one Horle, without Hay 24. Oats 
84. by the Peck, and not more. Raym. 162. | 


And to this Purpoſe it is enacted by 21 Fac. 1. cap. 21. © That all Z! Fide 23. 
& Hoſtlers or Innholders ſhall ſell their Horſe-bread, and their Hay, Oats, — Foote 
Beans, Peas, Provender, and all kind of Victual, both for Man and Beaſt, p. C. 1 
« for rea ſonable Gain, having reſpect to the Gain for which ny ſhall be 
« ſold in che Markets adjoining, without taking any Thing for Litter. 
And it is further enacted by the ſaid Stature, That every Hoſtler, 
and Innkeeper dwelling in any Town or Village being a Thorough- 
e fare, and no City, Town Corporate, or Market Town, wherein any 
common Baker, having been an Apprentice to the "Trade for ſeven 
« Years, is dwelling, may make withia his Houſe Horſe-bread, ſuffi- 
& cient, lawful, and of due Aſſiſe according to the Price of Grain and 
« Corn, And it is further enacted, That if the Harſe-bread which 
6e any of the ſaid Hoſtlers or Innholders ſhall make be not ſufficient, 
„ lawful, and of due Aſſiſe according to the Price of Grain and * as 

5 | above- 
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Page 182“ * aboveſaid, or that if any of them ſhall offend in any Thing contra 

\ « to this Act, the Juſtices of Aſſiſe, Juſtices of Oyer and Terminer, Juſtices 
« of Peace in every Shire, Liberty or Franchiſe within this Realm, Sherif; 
4% in their Turns, and Stewards in their Leets, may inquire, hear, and de. 
* termine the ſaid Odtences of the ſaid Hoſtiers and Innholders, who ſhall 
be fined for the firſt Offence according to the Quantity of the Offence, and 
« for the ſecoad Offence ſhall be imprifoned for one Month, and for the 
third Offence ſhall ſtand upon the Pilory.” 

5H. 6. 3. If an Innkeeper fell corrupt Wine or ViQuals, an Action lies againſt him; 

Rol. Abr. 95. alſo if his Servant ſell ſuch corrupt Wine or Victuals, an Action on the 
Caſe lies ag1ioſt the Maſter, though he did not order the Servant to ſell it 


to any particular Perſon. 
3. Of the Offence of refuſing to harbour or entertain a Gueſt, 


Dyer 158. Tt has been already obſerved, that if one who keeps a common Inn () 
Pl. 33- TY refuſe either to receive a Traveller as a Gueſt into his Houſe, or to fi:d him 
454. Victuals or Lodging, upon his (6) tendering him a reaſonable Price for the 
2 Rol. Rep. ſame, he is not only liable to render Damages for the Injury in an Action on 
345+ the Caſe, at the Suit of the Party grieved, but may alſo be indicted and 


Palm. 6. fined at the Suit of the King. 


Godb. 346. : 
Salk. 388. Carth. 160. S. P. admitted. (a) Without a reafonable Excuſe ; and therefore if he refuſe 


under Pretence that his Houle is already full of Gueſts, if this be falſe, an Action an the Caſe lies, 
Dyer 158. Rol. Abr, 3. (4) That he is not bound to let him have Meat unleſs paid before-hand ; far 
the Holſt is not baund to truſt. Bro. Action ſur Caſe 76. Bro. Contract 43. 9 Co. 87. b. 


5E. 4. 2. b. Alſo it is ſaid, that an Innkeeper may be compelled by the Conſtable of 
Dalt. c 7. the Town to receive and entertain a Perſon as his Gueſt, 


| — roma Alſo an Innkeeper, or a Perſon keeping a Livery Stable, is obliged to 


| pl. 1229, Teceive a Horſe, thongh the Owner does not lodge in his Houſe ; for by 
a2Brown!. taking upon him a public Employment, he is obliged to ſerve the Public 
264.Ftis ſaid far as his Employment extends, | 


by Ce C.]. 


that an Inn- | | 
kceper is not bound to receive a Horſe, unleſs the Maſter be lodged there.—And herewith in 1 Salk, 


433. my Lord C. J Halt agrees; but the other three Judges differ from him, becauſe by the keeping 
e the Horſe the Innkecper has Gain, though it would be otherwiſe of a Trunk, or other dead I hing. 


4. In what Caſes chargeable for Things ſtolen or loſt. 


Dyer 266: Tnnkeepers are clearly chargeable for the Goods of Gueſts ſtolen or loſt 
oy % a2 ” 1 . * . . 
Ca 52. a. out of their Inns, and this without any Contract or Agreement for that 


pda Purpoſe ; for the Law makes them liable in Reſp: & of the Reward, as alio 
Latch 479. in refp2& of their being Places appointed and allowed of by Law, for the 


| Benefit and Security of Traders and Travellers. 
Fitz, HToſtler And this Duty and Burthen enjoined Innkeepers by Law, they cannot 
5 diſcharge themſelves of, under Pretence of (c) Sickneſs, Want of Under- 


Pro. #959 \ - 

Rob - ar Randing, (4) Abſence from their Houſes, Oc. 

* Therefore 

it an lonkeer be ſo diſtempered that he is not of a found Memory, and a Gueſt knowing thereof 
Uns there, where his Goods are ſtolen, an Action on the Cafe lies againſt the Innkeeper; for he 
cannot diſable himfelf by ſaying he was not then of a. fopnd Memory. Cro. Eliz. 622, Cr 
and Azdrorvs, adindged. Rol. Abr. 2 S. C.—hBut an Infant Innkeeper ſhall not be charged, for 
is Privilege ſnail be preferred and take place of the Cuſtom. Rol. Abr. 2. Vit Head of Zyfancy 
en Ave, (d) If the Innkeeper goes abroad, he muit anſwer for the Goods of his Gueft ; tor 
bought to have a Servant to take care of them in his Abſence. 1ir H. 4, 45. Rol. Ahr. 4. 
Hur if an Inn is brake open; and the Goods ol Gueſts taken away by the Kiag's Enemies, 


the Inukceper is not andwerable. Pio. 9. b. 


But 


INNS ano INNKEEPERS. 


/ ® But if a Perſon comes to an Innkeeper, and defires to be entertained by *Paget 83 
kim. which the nnkeeper refuſes, becauſe his Houſe is already full, where- Bendl. 69. 


upon the Party ſays, he will ih'ft among the reſt of the Gueſts, and there he Þ CONS” 
is robb-d, the Hoſt hall not be charged. N 4 8 
adjudged. 


It is aid in Dyer, that if the Hoſt require his Gueſt ro put hig Goods in Dyer 258 
ſuch a Chamber, under Lock and Key, and that then he will warrant their Spencer's 
Safety, or elſe not, and notwithſtanding the Gueit ſuffers them to lie in an Caſe. 


outer Court, Where they are to en, no Action lies againſt the Hoſt ; for they 3 in 
were not loſt through the Neglect of the Hoſt, but of the Gueſt. pl. 207, 158. 


| 1. 299. the 
8. P. ſeems to be holden otherwiſe, and that the Hoſt cannot diſcharge himſelf of KY 2 4 


his Duty by ſuch a Declaration as this. 


If the Hoſt delivers the Key of the Chamber where the Goods are to the 8 Co. 33. 2. 
Gueſt, and he leaves the Door open, and che Goods are ſtolen, yet an Action in, Cages 
lies againſt the Hott ; for at his Peri] he ought to keep ſafely the Goods of © * 
his Gueſts. 

If the Gueſt is robbed by his Servant, or by one who comes with him, or 8 Co. 33. n. 
by one who defires to be lo1ged with him, he ſhall have no Action againſt in C98 
the Hoſt; for it was the Folly of the Gurſt to keep ſuch a Servant or Com- Gur Eliz. 


pany ; and there is no Default of good Cuſto ly in the Hoſt, 285. 
Fitz. Hoſt» 
os 3 
It ſeems the Hoſt is anſwerable, though the Gueſt does not acquaint him g co 33. 4. 
what Goods, Cc. he has. ow * ſaid, 
at if an 


Hoſt demands of his Gueſt what Money or Goods he has, and he tells him none, or leſs in Truth 
than he has, if afterwards they are lolt, the Holt is not auſwerable. Moor 158. pl. 299. per 
Anderſon, But Windbam Periam cont. 


5. Who is ſuch a Gueſt as may charge an Innkeeper. 


If an Hot invites one to Supper, and, the Night being far ſpent, invites 
him to ſtay all Night, if he is after robbed, yet thall not the Hoſt be charged; 2 Brownl. 
for this Gueſt was no (a) I raveller. 57 EN 
Rol. Abr. 3. 


S. P. Skin. 276. S. P. (a) By the ancient Law the firſt Day he was called a Traveller, the fe» 
cond Day a Hogenbind, and the third Day a menia! Servant, whom the Holt ſhould anſwer in the 


Leet for, as his Servant, per Latch 88. See Forteſc. Rep. 


If a Man comes to an Inn with a Hamper, in which he hath ſevera! Goods, 1 
and goes away, leaving this with the Hoſt, and (5) two Days after comes 5 - g 
again, but in the '| ime of his Abſence this is ſtolen, he ſhall have no Action Crs, Jac. 188. 
againſt the Holt ; for at the Time of the Stealing he was not his Gueſt, and Noy. 126. 


by the keeping the En the Hoit had no Benefit, and therefore hall * 
de charged with the Loſs of it in his Abſence. 3: — 
; lerk, 


(5) Otherwiſe if he had returned the ſame Night. Moor 877. Poph. 179. 


But if A. comes with Goods to an Inn in London, and ſtays there for a Latch 125. 
Week, Month, or lo ger, and is there robbed of them, he ſhall have an ber co 1 
Action againſt his Hoſt; though perhaps, being at the End of his Journey, Is Mongo. 
he cannot then be ſaid trarſeuns, according to the Writ in the Regiſter. 

But if an Attorney hires a Chamber in an inn for the whole Term, he is Moor 877. 
grafi a Leſſee, and if robbed, the Hoſt is not anſwerable. 

80 if a Man upon a fpecial Agreement boards or ſojouras in an Jun, and Latch 124. 


is robbed, the Hoſt ſnall not anſwer for it, Hetley 49. 
Sa 


INNSaxd INNKEEPERS. 


Page 184 ® So if the Gueſt (c) deliver the Goods to the Hoſt upon another Ae. 
Rol. Abr. z. count, he ſhall not be charged if loſt or ſtolen. 


4) But how 


ar a Man ſhall be charged with the ſafe Cuſtody of Goods by a general Acceptance, wide Co. Lit, 
39. Rol. Abr. 338, and Tit. Bailment. 


NE; 3. If a Man comes to an Inn with a Horſe which he rides, and leaves it 
Ney i 7. with the Hoſt, and goes away from the Inn for ſeveral Days, and in his 
Salk. 388. Abſence the Horſe is ſtolen, yet ſhall the Hoſt be charged for it, becauſe 
pl.2. he had Benefit by the Co'tinuance of the Horſe with him, inaſmuch as he 
is to he paid for it, and ſo the Owner is a ſufficient Gueſt to maintain an 
+ Videante Action. 
192. Pv. 3. If a Man's (4) Servant, travelling on his Maſter's Bufineſs, comes to an 
— $7 me Inn with his Maiter's Horſe, wluch is there ſtolen, the Maſter may have an 
Doors 50 in Action againſt the Holt, becauſe the (c) abſolute Property is in him. 
Margin. 
Noy 79. Rol. Abr. 3. (5) But if a Perſon takes another's Horſe and rides him to an Inn, where 
he is ſtolen, the Owner ſhall not have an Action againſt the Holt, but muſt purſue his Remedy againſt 
the Taker. Rol. Abr. 2. (c) It is ſaid, that if a common Carrier is robbed in his Inn, the Owner, 
and not the Carrier, ſhall have the Action. Dali, 8. But this, it ſeems, is not Law, being founded 
on Suppoſition that the Carrier is not aniwerable to the Owner. | 


Yelv. 162. So if A. ſends Money by bis Friend, and he is robbed in his Inn, A. ſhall 
have the Action. | 

Latch 123. If one Joint-tenant of Goods is robbed, both may have the Action. 

Poph. 179. 


6. Of the Manner in which he is to be charged. 


The (4) Form of the Writ is thus, Cum ſecundum Legem & e) Cunſuetu- 
dinem Regni No/iri Angliz Hoſpitatores, qui Hoſpitia communia tenent ad hof- 


* 


3 Co. 32. b. 
(4) For this |, - 23 5 
vide Reg. iog. hilund Homines, Sc. tranſeuntes, in eiſdem Hoſpitantes, eorum Nona, Sc 
4. 10f. a. abſque Sub ſiractione ſeu Ami ſſione cuſtoclire tenentur, (f) quidam Male fuckores 


EAR 94 h. quend.um Equum (g) ipſius A. Cc. (h) infra (i) Haſpitium ejuſdem B. &c, 
(e) Courſe, invent” Fro Defectu ip us B. ce perunt, Oc. 

ſor it is not 

à Cuſtom confined to a particular Place, but it is ſuch as is extenſive to all the King's People. 3 
Mod. 227. Fitz. Hottler 2. Fro. Actien fur Caſe 41. (/) He need not name them, beeaulſe by 
Preſumption of Law he hath no Knowledge of them, Plow. 129 a. (g) Per Hetlcy 49. it ought to 
be fhewn that the Gue!t tranſeurs boſpitavit ; yet guære; for perhaps he was at the End of his Jour- 
ney. Latch 127. Poph. 179. and all the Entries are otherwiſe. {+} The Writ was, 100 J. of the 
Plaintiff i= Foſpitic of the Defendant Heſpitati ceperunt, &c. and tho' objected in Heſpitio referred 
to the Perſon, and not to the Money, and that he might harbour in the Houſe of the Defendant, and 
his Money be ſtolen elewhere, aud that it ſhould have been jbid:m invent” ceperunt, yet the Writ 
was adjudged good. Vitz. Hoſtler 2, Bro, Action y le Caſe 58, (i) And this is well enough, 
tough not ſuc wn by what Authority or Licence held, 2 Rol. Rep. 346. Palm, 374. Godb. 346. 


2 Co. 32 a The Merit need not mention that the Defendant (4) keeps commune Hoſ 
(1) In the Pitium, for it mult be ſo intended; for the Recital of the Writ is, Hz/pita- 
Vrit hemay tores qui eommuyia Hoſpitia tenent, ©c. and the latter Words depend upon 
— roy former; (/) but the Plaintiff ought to count that he kept commune 
in theVecta {9/PHteum. | 
ration it 

muſt be ſhewn that he is a common Hoſltler, Bro. General Bri-f 16. Bro. Aftion fur Caſe 58. Fitz. 
Hoſcler 2. (/) Vid Dyer 266. pl. 9. Hob. 245. 2 Leon. 162, 


hs If in ſuch Action brought () by the Maſter for Goods ſtolen from his 
Beedis and Servant, the Plaigtiff lays the Cuſtom that Innkeepers ought ſafely to 
Morris, ad- kep the Gcods of their Gueſts, - and all other Goods brought into 
| ese 5 their Inns, the Cuſtom is ſufficiently alledged to maintain the Action, 
"ev. 162. l 

S. C. (In notwith- 
tEis Caie oy : 

there is no direct Writ in the Regiſter; but by the Statute of Hm. 2. the Clerks ſhall agree to 
make a frecial Writ, Dau. 8, y. 


INNS any INNKEEPERS. | 
#* notwithſtanding it was objected, (a) that there was no ſuch Cuſtom to®Pager8g 


keep the Goods of others ſaſely. = ; (a)That the 


Miſrecital 
thereof is immaterial, for it is the Common Law. Latch 127, per Jener and Dod. I Sid. 245. 


Hob. 18. 3 Mod. 227. 


and then lays that he was Hoſpitat'rs in Fſpitio, Sc. this is well enough, g. 

for it mult be intended that it was commune, elſe, it is Domus, & non II Rob. Ent 42. 
itium. | 
The Declaration agamſt an Innkeeper was thus, Fred D. com Flaſpitat 6Nod. 223. 
adturc © ibidem exi/len in Stabulum deliberavit a certain Gelding, to be Stanyon and 
by him ſafely kept at a reaſonable Rate, and to be by him ſafęly re- deli- balk woe 
yered to the Plaintiff ; and after Verdict for the Plaintiff, it was objected, pl. 1. 

that for aught appears the Horſe was put into the Defendant's Stable without S. Q but not 
his Privity, in which Caſe he is not bound to take any Care of it; for the 
Words being pred” D. cm. Hoſpital” cxi/len', may as well be taken in an 

Ablative as Dative Cafe : But the Court held, that the Words being indiſ- 

ferent to an Ablative or Dative Caſe, thev ouglt to be taken in that Caſe 

which makes the Declaration good, and therefore gave Judgment for the 

Plaintiff, 


— — 


(D) Df dhe Innkeeper's Remedics againſt his 
Gueſts. 


NNKEEPERS may detain the (4) Perſon of the Gueſt who eats, 29 H. C. 18. 


or the Horſe which eats, till Payment, and this he may do without any H. 7. 15. 
Agreement for that Purpoſe ; for Men, that get their Livelihood by Enter- 2 Kol. Abr. 


tainment of others, canaot annex ſuch diſobliging Conditions that they thall s. 
- : . . Cro. Car. 277. 
retain the Party's Property in Caſe of Non- payment, nor make ſo diſad- Garth 10. 


vanta geous and impudent a Suppoſition, that they ſhall not be paid; and Salk. 388. 
therefore the Law annexes ſuch a Condition without the expreſs Agreement g A F 

| | May de- 
of the Parties. tain the Por. 
3 fon of his 
Gueſt, Show. 269. For it would be hard to oblige him to ſue for every little Debt, and a greater 
Hardſhip that he might not be able to find him who was his Gueſt. But if a Perſon goes into 
an Inn or Tavern, and calls for Wine, and goes away without paying for it, no Action of Treſ- 
paſs lies againſt him; for the going into the Inn or Tavern was lawful, and therefore the Vintner 
muſt purſue his Remedy by Action of Debt. & Co. 147. or on the Cale. | 


If A. in juriouſſy take away the Horſe of B. and put him into an Inn to Yelv. 67. 
be kept, B. comes and demands him, he ſhall not have him until he hath 3 Bull. 269, 
ſatisfied the Innkeeper for his Meat ; for when an Innkeeper takes a Horſe, RI 7 
into his Keeping he is not bound to inquire who is the Owner of the Horſe s;. . 
which he is obliged to keep, let him belong to whom it will, and therefore Poph. 128, 
no Reaſon that the Innkeeper ſhould be obliged to deliver him till he is ©79- 
ſatisfied. 

If 4. deliver a Horſe to an Innkeeper, and B. promiſes, that in con- Hutton 101. 
ſideration that the Innkeeper will deliver over the Horſe to A. that he, z 
viz. B. will ſatisfy him for his Meat; this is a good Promiſe, for here is a 
good Confideration, inaſmuch as the Innkeeper loſes the Detainer, which is 
a Damage, and 4. regains his Horſe, that is to his Advantage. 

An Innkeeper that detains a Horſe for his Meat cannot uſe him, becauſe Moor 877. 
he detains him as in the Cuſtody of the Law, and by conſequence the De-2 Rol. Rep. 
tention mult be in the Nature of a Diſtreſs, which cannot be uſed by the 138. 
Diſtrainer. 

But 
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opage 186 ® But by the Cuſtoni of London and Freter, if a Man commit an Horte 
Stra. 556. to an Hoſtler, and he eat out the Price of his Head, the Ho ler may take 
— him as hi- own, upon the reaſonable Appruiſt ment of four of hi. Neigh. 
Felr. 6 baur: z which was, it ſeems, a Cuſtom arifing from the Abundance of 
Rol. Rep. | roffic with Strangers, that could not be krown, to charge them with the 
Action, (-) but the Innkeeper hath rq Power to ſell the Horſe, by the 


449. 
_ ent. 77. ceneral Cuſtom of the whale Kingdom. 


2 Rol. Abr. But if 4. commit the Horſe of B. to an Hoſtler i Dndin, and he eat 
85. out his Head, yet cannot the Hoſtler ſell him: For all Cuſtoms being ge- 
rugatory to the Common Law, are to be taken ſtrictly; and there is no 
Cuſtom of London that hath gore ſo far as this Caſe, to authorize one Man 
to ſell and convey the Property of another. 
2 Rol. Abr. If a Man commit hi Hor'e to an In: keeper, and he put him to Paſture, 
85 he may detain the Horſe until he be ſatisfied for the Meat; for the Paſture 
of ſuch Perſons ſet up by the Law for Entertainment, hath the ſame Pri. 
vilege with the Stables. | 
2Rol. Rep. If , orſe be committed to an Inrkeeper, it may be detained for the 
e Meat of the Horſe, but not for Me t of the Gueſt; or the Chattels are 
only in the Cuſtody of the Law for the Debt that ariſes from the Thing 
itſelf, and not from any other Debt due from the ſame Party; for the Law 
is open for all ſuch Debr;, and doth not admit private Perſons to take 


Reprifals. 

2 Rol. Rep. Fe an Horſe be committed to an Innkeeper, ard be detain-d by him for 

638. his. Meat, and the Owner take him away, the innkeeper muſt make freſh 
Pur uit after him, and retake him; otherwiſe the Cuſtody of him is loſt ; 
for he cannot retake him at any other Time; for if a Diſtreſs be reſcued, 
and the Party upon freih Purſuit do not terake it, the Diſtireſ, is loſt ; for 
no Man that has only a naked Cuſtody can make a Reprifal, when the Thing 
is out of his Cuſtody ; for it is in the Power of an Owner and Proprietor, 
and of him only, to retake ſuch his Prop-rty, wherever he finds it. 

2Rol. Rep. gut if an Horſe be committed to an Hofiler, 2nd he detain him for his 

* Meat, and after the Owner come to an Agreement that the Hoſtler ſhall 
retain him till he is ſati fied, here he hath not o ly the Cuſtody of him as 
a Diſtreſs, but al o the Property in him as a Pledge ; and if the Owner take 
it from him, he ſhall not only vetake it upon freſh Purſuit, but wherever he 
meets it, becauſe he had a Property by ſuch Contra and a Man that hath 
a Property may retake his own where he meets with it. 


_ * Upon Evidence the Caſe was, a Man had a Horſe in an Inn, and cawe 
Biber verſusthither and directed that the InnFeeper ſthou'd not gige him any moe Food, 


Berkley. for he would not be reſponſible for it; aud the Queſtion was, whether for 
the Food after thi: Direction given by the Innkeeper to the Horſe, he who 
brought the Horſe thither thail be charged, or not; and Ht C. I. at firſt 
inclined that this is a Diſcharge, and that the Horſe (though he might be 
retained by the Innkeeper) yet is out in the Nature of a Diſtreſ, and it be- 
ing in the Cuſtody of the Inrkeeper in his Ion, this is a Pound Covert, and 

the Horſe afterwards ought to be found and maintained at the Peril of the 
Innkeeper ; but after, aut Opivione, he directed, that this was not a Diſ- 
charge; for then any Innkeeper might be deceived, and it is the leflening 
of the Security of an innkeeper, who may detain, and, by the Cuſtom of 

London, fell the Horfe for his Keeping. 
[If the Horſe is once out, the Innkeeper cannot detain him for what was 


due before, on his coming in a gain. Stra. 556.] 


Joint- 


* Toint-tenants and Tenants in com- 


mon. 


(A) Ok the Nature of their Eſtates; and herein of 
the Difference between Joint⸗tenants and Te- 
nants in common. 188. | | 

) Chat Perſons may be Joint-tenants oz Te- 
nants in common, 18g. fs 

(Cc) Of what Things there may be a Joint-tenancp 
oz Tenancy in common, 192. | 

D) How a Foint-tenancy is created. 193. 

EH) How a Tenancy in common is created. 1 94. 

F) That Moꝛds create a Joint-tenancy, and not 
a Tenancy in common, & e converſo. 195. 

(6) Df the Duration and-Continuance of the Eſ- 
tate, whether given jointip, oꝛ in common; and 
herein where the Inheritance ſhall be ſaid to be 

joint oꝛ ſeveral, 200. | 

(H) Of the joint and diftint Intereſt of Joint⸗te⸗ 
nants and Tenants in common, as to Acts done 
by oꝛ to them, 201. 


And herein, 


1. In what Acts they muſt all join. 201. 

2. Where the Acis of one will be equally advan- 
tageous as if done by both. 202. 

3. Where the Acts of one will bind the .other, 
whether to his Advantage or Prejudice. 203. 


(1) Ok Severance and Survivozſhip. 204. 


And herein, 


1. Of the Right of Survivorſhip, and what Things 
will ſurvive. 204. 

2. At what Time the Right of Survivorſhip is to 
take place. 20g. | 

3. What Diſpoſition will work a Severance, and 
defeat the Right of Survivorſhip. 206. 


And herein, 


1. What Diſpoſition with a Stranger will wark a Seve- 
rance. 206. 
2. What 
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2. What Diſpoſition or Conveyance by one Joint. tenant gr 
Terant in common, with his Companion, will work 4 
Severance, 206. 
3. At what Time ſuch Diſpofition muſt be made to take 
effect. 207. 
4. What ſhall be a total Severance, or but for a 
limited Time. 209. 
®Page188 *- How far the Charges or Incumbrances of one 
Joint-tenant ſhall atfte-t the Survivor. 209. 
6. Of Severance by Operation of Law. 210. 
7. Of Severance by Compulſion of Law; and 
therein of the Writ de Partitione faciende. 211. 


(K) Joint-tenants and Tenants in common how to 
ſue, and be ſurd; and herein of Suminons and 
Severance, 215. | | 

Ot the Remedies which Joint-tenants and 
Tenants in common have againft each other, 


219. 


— 


(A) Of the Nature of their Eſtates; and herein 
of the Ditterence between Joint-tenants and 
Tenants in common, | 


(2) Or may or a Leaſe is made to them for Term of their (4) Lives, they 
i wing main are Joint-tenants; for being jointly infeotied, c. they ſhall 
veyances, jointly hold per mie N per tout, and thall jointly implead and be impleaded, 
ſuch as Fine, which Property 1s common between them and Coparceners ; but Joint-te- 
Recovery, nants have a ſole Quality of Survivorſhip which neither Coparceners nor 


Bargain,and l 
Sale Releaſe, Tenants in common have. 


Confirmati- 

on, c. Co. Lit. 190. b. (Z) Or by other Limitations, as if a Rent-charge of 107. be granted to 
2. and N. to have and to hold to them two, viz. to A. until he be married, and upto B. till he be 
advanced to a Beneſice, they are ſoint-tenants in the mean Time, notwithſtanding the ſeveral Limi- 
tations, and if A. die before Marriage, the Rent ſhall turvive ; but if A. Lad married, the Rent ſnould 


3 


have ceaſed for a Moicty; c e conve;ſo on the other Side. Co. Lat. 180. b. 


Lit. f. 277. Wärst (a) a Feoffment i; made to two or more, and their Heirs, 


Lit. f. 292. Tenants in common are thoſe that come to the Land by ſeveral Titles, 
— ow, or by one Title and ſeveral Rights ; as if there be three Joint-tenants, and 
one alien his Part, the other two are Joint-tenants of their Parts that re- 
main, and hold them in common with the Alienee; fo if Joint-tenants 
make ſeveral Feo*ments or Gifts in Tail, or Leaſes for Life, che Feoffees, 
Donee or Lefiees are Tenants in common. 
Co. Lit. 189. And as the eſſe tial Difference between Joint-tenants and Tenants in 
1 common i, that Jo'-r-renants have the Lands by one joint Title, and in 
one Right, and Jenants in common by ſeveral Titles, or by one Title and 
by ſeveral Rights; this is the Reaſon, ſys my Lord Orte, that Joint-tenants 
have one joint Freehold, and Tenants in common have ſeveral Freehold, 
though this Property is common to them both, . that their Occupation 
is undivided, and neither at them knoweth his Part in ſeveral. 
2 Co. 27. Hence it appears, that the Wife of a Joint-tenant cannot be endowed ; 
Co.Lit.30-2-24 if Lands are given to two Men and their Heirs, or the Heirs of their 


RS two Bodies, and one of them dies, his Wife ſhall not be endowed, but - 
| | ſha 


Derbe 4.84. 


| 
, 
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ſhall go to the Survivor, who then is in from the firſt F eoffor or Donor, Cro. Eliz. 
and may plead it as an original Feoffment or Gift to himſelf, and ſo is 83. Perk, 
ramount her Title of Dower, which is not complete till her Huſband's ' 
Death; and one Book ſays, it was the antient Courle in Mortgages to make 
the Eſtate to two, in order to prevent the Mortgagee's Wife of Dower. 
* Put the Wife of a Tenant in common ſhall be endowed ; for there *Pagei 89 
no Survivorſhip takes place, but each Moiety (a) deſcends to the reſpec- 
tive Heirs of the reſpeQive Tenant in common, and in ſuch Caſe the Lit. . 44, 
Dower ſhall be aſſigned in (b) common too; for ſhe cannot have it other 8 5 
wiſe than her Huſband had. 5 
(a) And it 
hath been adjudged that a Writ of Dower will lie againſt the Heir of the Tenant in common before 
Partition made. 3 Lev. 84. Sutton and Rolf, (b) And not by Metes and Bounds; for which wide 
Brownl. 127. Rol. Abr. 682. Perk. ſ. 413. | 


Alſo if there be two Joint-tenants, and one releaſeth to the other, this Co. Lit. 9. 

geth a Fee without the Word Heirs, becauſe it refers to the whole Fee, 200. b. 
which they jointly took, and are poſſeſſed of by force of the firſt Con- 
veyance ; but Tenants in common Cannot releaſe to each other; for a 
Releaſe ſuppoſeth the Party to have the Thing in Demand ; but Tenants in 
common have ſeveral diſtin& Freeholds, which they cannot transfer other- 
wiſe than as Perſons who are ſole ſeiſed. 

If Lands be given to A. and B. and the Heirs of 4. B. who is only 22 H. C. ge. 
Joint-tenant for Life, cannot ſurrender his Eſtate to A. for he is ſeiſed with 2 Rol. Abr. 
him fer mie & per tout. 86. 

If Land be given jointly to two, upon Condition that they ſhall not Winch 3. 


alien, and one of them releaſe to the other, it is no Breach of the Con- Raym. 413. 


dition. | 
If there be two Joint-tenants of Land holden by Heriot Service, andowen. 152. 
one dies, the other ſha!! rot pay Heriot Service; for there is no Change of Butler and 
the Tenant, the Survivor continuing Tenant of the whole Land. N 
And although Tenants in common have ſeveral Freeholds, yet one Salk. 392. 


| Tenant in common cannot diſſeiſe the other, otherwiſe than by an actual Pl. 4. 


Diſſeiſin, as turning him out, and hindering him to enter; but a bare Per- 6:78 


ception of the Protit is not enough. 


1 — 


(B) That Perſons map be Joint-tenants oz 
Tenants in common, 


N Alien and Subject may be Joint-tenants, & nullum tempus occurrit Co. Lit. 8d. 
Regi; therefore if an Alien and Subject born purchaſe Lands to themb. 
and their Heirs, the Survivorſhip ſhall take place till Office found; but the 
Office found intitles the King, and ſevers the Joint-cenancy. | | 
If a Villein and another Perſon purchaſe Lands to them and their Heirs, co. Lit. 186. 
the Lord of the Villein may enter into a Moiety. RIES © 
Bodies Politic or Corporate cannot be Joint-tenants with each other, co. Lit.19g. 
neither can a Corporation, whether ſole or aggregate, be Joint-tenant withb. 190. a. 
a natural Perſon; and therefore if Land be given to two Biſhops, or Moor 202. 
Abbots, or Parſons, and their Succeflors, they are Tenants in common * 313. 
firſt, and have no joint Eſtate for Life; for they take in their politick 
Capacities in Right of their Churches or Houſes; ſo if Land be given to 


the King and a SubjeQ, and their Heirs, or if the Crown deſcend to a 


Jaint-tenant, or if Lands be given to a Layman and a Parſon, and to the 
Vor. III. 8 Heirs 
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Heirs of one, and Succeſſors of the other, they are Tenants in common, 

for the Fee veſts in them, in ſeveral Capacities. 

co. Lit. 190. But if a Leaſe for Years or other perſonal Thing be given to a Layman 

a. and Biſhop, Ec. they are not Tenants in common, but Joint-tenants ; for 
as no Chattel perſonal can go in Succeſſion, they muſt both take in their 
natural Capacities. | 

*Page190 ® Diſſeiſors may be Joint-tenants, and upon the Death of one of them 

— 3-50Þ-rhe Survivor ſhall have the Whole ; for the Right, ſuch as it was, continued 

$7. Jointly in them. : 

2rE. 3. ob. Infants may be Joint-tenants, and if there be two Infants Joint. 

2 Rol. Abr. tenants, who alien in Fez, and one of them dies, the Survivor ſhall have 

87. the Whole; for notwithitanding the Alienation the Joint-tenancy is not 
ſevered, by reaſon of the Poſſibility of defeating it by Writ Dum fuit infra 
Atatem. N 

Lit. f. 291 Baron and Feme may be Joint-tenants ; but herein it is to-be obſerved, 
that Huſband and Wife being conſidered but as one Perſon in Law, if 
an Eftate be made to Huſband and Wife, and a third Perſon, and their 

(a) A. pur-Heirs, the Huſband and Wife take but one (43) Moiety, the third Perſon 


chaſed a the other. 
Copyhold 


Eſtate, and | : | 
took Surrender thereof in the Nanies of himſelf, his Wife, and Daughter, and their” Heirs, which 


he afterwards, as viſible Owner thereof, mortgaged to J. S. On a Bill brought by the Mortgage 
againſt the Mother and Daughter, to diſcover their Title and to ſet aſide their Eſtates as fraudulent 
againſt the Mortgagee, who was a Purchaſer ; it was held by the Court not to he fraudulent, and 
that the Huſband and Wife took one Moi-ty by Intireties, which the Huſband could not alien, nor 
diſpoſe of ſo as to bind the Wife, and that the other Moiety was well veſted in the Daughter. 2 
Vern, 120. Buck verius Andrews, 


Co. Lit. 187. Alſo Baron and Feme being one Perſon in Law, there can he no 

85 Moieties between them of an Eſtate given to them jointly during Cover- 
ture; and therefore if Lands be given to Huſband and Wiſe, and their 
Heirs, the Huſband cannot during the Wife's Life diſpoſe of any Part of it, 
but the Whole muſt go to the Survivor of them. 

Co. Lit. 197. But if an Eſtate be made to a Man and a Woman, and their Heirs, be- 

b. fore Marriage, and after they marry, the Hutband and Wife have Moieties 
between them. | 

Co. Lit. 125, And as there can be no Moities between Huſband and Wife of an Eſtate 
given to them during Marriage, it hath been holden, that if the Huſband 
be attainted and executed, the Wife thall by her Petition regain all ſuch 

: Lands conveyed jointly to her and her Huſband. 

Co. Lit 187. 80 if the Lord enter on the Huſband being his Villein, and having made 

a ſuch Purchaſe, the Wife ſurviving ſhall recover the Whole. 

Co. Lit. 187. It is faid, that if a Deed of Feoffment or Grant of a Reverſion be 
made to them whilſt ſole, and then they intermarry before Livery or 
Attornment, that they take no Mojeties; but if they had been ſeiſed 
of an Uſe by Moicties before 27 H. 8. cap. 10, and ſuch Uſe had been 
executed, by the Statute, they ſhould have had the Eftate of the Land 
by — "4 ; for they ſhould have the Eſtate in ſuch Plight as they had 
the Uſe. 

Co. Lit. 187. If Huſband and Wife vouch and recover by Force of a Warranty 
made to them when ſole, yet they ſhall have no Moieties in the Eſtate re- 
covered, | 

Co. Lit. 188. If A. make a Feoffment to the Uſe of himſelf and ſuch Wife as he fhall 

Co. 101. marry, and afterwards take a Wife, he and his Wife are Joint-tenants, 

Dyer 340. though he were ſeiſed of a qualified Fee before the Marriage, and the Wife 
had nothing; for by the Marriage the contingent Eſtate veſted in them 
both at the ſame Tune by the ſaid LInlitation. 


if 


JOINT-TENANTS axp TENANTS IN COMMON, 
If A purchaſe a Walk in a Chaſe, and take the Patent thus, To himſelfz Vern. 67. 


is Wife, and one J. §. for their Lives, and the Life of the lon geſt decreed be- 
wy of them, and . A. dies indebted, this Purchaſe is not „s 1 
Aſſets; for it thall be preſumed to be intended an (+) Advancement and Bridges. 
Proviſion for the Wife ; for ſhe cannot be a Truſtee for her Huſband, 
and therefore the ſhall enjoy the Benefit of it during her Life; but after 


* her Deceaſe in caſe J. S. ſhould ſurvive her, then to be a Truſt for the“ Page it 


Executor of the Huſband, and applied towards the Payment of his Debts. (3) Father 
on 


join in Purchaſe of Lands on a valuable Conſideration, and the Father afterwards deviſes thoſe 
Lands, the Court of Chancery will not ſuppoſe the Concurrence of the Son was only in Truſt for 
the Father, but that he was made Joint-tenant for his own Advantage; and this, it is ſaid, was 
the antieut Way of Purchaſing to avoid Wardſhips. Chan. Ca. 28. Scroope verſus Scroope, 


A Leaſe is made to , and to Huſband and Wife, wiz. to A. for Life, Co. Lit. 187 
Huſband in Tail, Wife for Years; in this Cafe each of the three has ab · 
ſeveral Eſtate. 

If an Eſtate be limited to Huſband and Wife and the Heirs of the, co 6r. 
Body of the Huſband, they are Joint-tenants for Life, and the Inherit- Cro. Eliz. 
ance is ſo executed in him, that if he makes a Feoffment, this will be a 479, 48r. 
Diſcontinuance to his Ifſue ; but if he ſuffers a common Recovery with — on 
ſingle Voucher, this will bind neither the Ifſue nor any Remainders, 22. Ay 
becauſe his Wife was ſeiſed of the Whole jointly with him, and not of Cro. Car. 
Part, and there are no Moieties between them, and therefore it cannot 370. 
be good for any Part; but the Feoftment deals with the Poſſeſſion, and FL J 8 
gives it away by ſolemn Livery; and therefore to preſerve the Warranty, Velv. 131. 
this amounts to a Diſcontinuance, and the Iſſue ſhall be put to his r- Lev. 37. 
medon in Deſcender, and thoſe in Remainder to their Formedon in Re- Sid. 83, 
mainder ; and if the Huſband levies a Fine, this will bind the Iſſue, by the 
Starutes 4 H. 7. cap. 24. and 32 H. 8. cap. 36. | 

And as the Huſband, being jointly ſeiſed with his Wife of the Lands, Rol. Abr. 
cannot alien them; ſo neither can he charge ſuch Lands; and therefore 346. 
where the Huſband in ſuch Caſe acknowledged a Recognizance, and died, 
it was held, that the Wife ſhould hold the Lands diſcharged. 

Huſband and Wife may be Joint-tenants of a Leaſe for Years, or other 43 E. 3. 10. 
Chattel (c) real, as well as of a Freehold or Eſtate of Inheritance. Rol. Abr. 

349. 
{c) But if Goods are given to a Huſband and Wife, the Wife ſhall not have them by Survivorſhip, 
but the Executor of the Huſband. 43 E. 3. 10. Rol. Abr. 349. 


So if (4) a Statute be acknowledged to Baron and Feme, they are Joint- 48 E. 3-12. 
tenants of this, and the Feme ſhall have all by Survivorſhip. 9 — 


and Feme 
24. Rol. Abr. 342, 889. S. C. (4) So if an Obligation be made to Baron and Feme. Rol. Abr. 342. 


Alſo it hath been ruled in Chancery, that where the Huſband lends out 2 Vern. 683. 
Money in the Names of himſelf and his Wife, upon Mortgages and Bonds, 
and dies, that the Wife is intitled to the Money by Survivorſhip, if there 
are Aſſets ſufficient to pay the Huſband's Debts. | 
But where the Huſband is jointly poſſeſſed of a Leaſehold Intereſt, or Rol. Abr, 
other perſonal Thing, he may diſpoſe of it in his Life-time without the 343- 
Conſent or Concurrence of his Wife. | 
But if a Leaſe be made to Baron and Feme for Years, the Baron cannot Co Lit 361. 
deviſe the Term; for the Feme is in by Survivorſhip before the Deviſe Rol. Abr. 
takes effect. s 334. 
Alſo if a Leaſe be made to Baron and Feme for their Lives, Remainder ., co. 51; 
to the Survivor, or to the Executors of the Survivor of them, and the Godb. i 39. 
Baron grants the Term, and dies, this will not bar the Wife ſurviving ; Leon. 185. 


becauſe the Wife had but a Poſſibility, and no Intereſt. 4 2 
| 48. pl. 3. 
Poph. 5. Cro. Eliz. 841, Co. Lit, 46. b. 1 * "RN 


\ 2 41 


JOINT-TENANTS any TENANTS 1x common. 


8 Co. Lit. If the Baron be indebted to the King, and purchaſes Lands for Years, 
Ns to him and his Wiſe, and dies, this Land ſhall be put in execution for 


I Rol. Abr. the ſaid Debt, becauſe the Baron hath Power to diſpoſe of the ſaid 
34. this is Term. | 


made a If a (c) Rent-charge be granted to a Man and a Woman for Years 
Ruere. who af ſter A d aft 

Rol. Abr. Who afterwards intermarry, and after Arrearages incur, and after the 
350. Baron dies, the Feme thall have the Reſidue of the Rent, and alſo the 


5 


* * Arrearages in a Writ of Annuity, becauſe they participate of the Nature of 
Page 192 be Princial 

(c) So if Ba- © rincipa . 

ron and 

Feme are ſciſed of a Rent-Service for their Lives, the Rent incurs, and aſter the Baron dies, the Feme 


ſhall have the Arrearages incurred during the Coverture. 29 E. 3. 140. Moor 887.pl. 1248, Hob, 
208. Cro. Eliz, 791. | 


Rol. Abr. If there be a Baron and Feme Joint-tenants for Life, and the Baron ſows 
727. the Land, and dies before Severance, his Executor ſhall have the Emble- 
Co. Lit. 85. ments, and not the Feme ; and it is ſaid, there is no Diverſity between this 
and where the Baron is ſeiſed in Right of the Feme. 


— — — 


(Cc) Df what Things there may be a Joint⸗ 
tenancy oꝛ Tenancy in common. 


Co. Lit. HERE may be a Joint-terancy not only of Lands and Tenements 
_. but alſo of Chattels perſoral, as well as real, ſuch as Leaſes for 


Years, a Horſe, &c. for where two come to theſe by a joint Gift or 
- Purchaſe they ſhall ſurvive, and not go to the Executors of the Party. 
Co. Lit. But an Exception 1s to be made of two Joint-Merchants ; for the Wares, 
182. a. Merchandizes, Debts, or Duties that they have as Joint-Merchants or Par- 
ceners ſhall not ſurvive, but ſhall go to the Executors of the Deceaſed, and 
this per Legem Mercatoriam, which is Part of the Laws of this Realm, for 
the Advancement and Continuance of Trade and Commerce; which being 
fro bono Publico, the Rule is, that Jus accreſcendi inter Mercatores pro Bene- 
ficio Commercii Locum non habet. | 
Carth. But though there 1s no Survivorſhip between Merchants; yet if there are 
170-1. two Joint-Merchants, or two who are jointly poſſeſſed of Goods in the 
1 4 ccang Way of Trade, who caſually loſe them, and afterwards one of them 
Show. 188. dies, the Survivor alone may, it ſeems, bring Trover for them; for the 
Comb. 474. Action muſt neceſſarily ſurvive, though the Intereſt doth not, otherwiſe 
: * 290. there would be a Failure of Juſtice; becauſe the Survivor and the Exe- 
a cutor of him who is dead cannot join in the Action, for that their Rights 
are of ſeveral Natures, and there muſt be ſeveral Judgments ; but it 
being held clearly, that if this was any Plea, it muſt have been in Abate- 
ment, for this Reaſon the Books ſay the principal Point was not determined. 
Lit. f. 3209. Alſo there may be Tenants in common of Chattels real or perſonal, in- 
Co. Lit. tire or ſeveral, as Leaſes for Years, Wards, Horſes, Ec. as when any of 
"99: * thoſe whowere Joint-tenants of them grant over their Intereſt to a Stranger, 
cke Grantce and the other are Tenants in common. . 
Co. Lit. 1g). Allo if there be two Tenants in common of a Seignory, and a Ward 
a, fa!l, they are Tenants in common of the Wardſhip as well of the Body 45 
and; and fo it is if the Land eſcheat to them, they ſhall be Tenants in 
commen thereof, , 


87. 


JOINT-TENANTS any TENANTS in counon; 


If a Corody be granted to two Men and their Heirs, in this Caſe, y:. „ 
becauſe the 1 and cannot be ſevered, it ſhall amount 8 
a ſeveral Grant, to each of them one Corody; for the Perſons be ſeveral, 
and the Corody is perſonal. | 

If two take a Leaſe jointly of a Farm, the Leaſe ſhall ſurvive ; but the vern. 277. 
Stock on the Farm, though occupied jointly, ſhall not ſurvwe; neither 
# thall a Stock uſed in a joint Undertaking in the way of Trade ſurvive;“ Page 193 
and therefore it 1s {aid not to be neceſſary in Articles of Copartnerſhip to 
provide againſt it. 


(D) How a Joint-tenancy is created. 


Joiat-tenancy may be created by (a) Fine, Recovery, Bargain and. .. „ 
. | Co. Lit. 180. 
Sale, Releaſe, Confirmation, Cc. We 

(a) But it is 
ſaid, that a Fine fir Conuzance de Droit come geo, Cc. cannot be leyied to two, and their Heirs ; 
for the End of Fines being not only to ſettle the Poſſeſſion for the prefent, but for ever, the Ad- 
mittance of ſuch Fine would not anſwer that End; for beſides the Uncertainty which of the Co- 
nuzees ſhould ſurvive and enjoy the Land, the Fine itſelf cannot operate — * to the Limita- 
tion; for the Survivor, by the Privilege of Joint-tenancy, ſhail enjoy the Whole, and for ever 
exclude the Heirs of the other Conulee ; beſides, the Eine, being equivalent to a Judgmeus, 
ought to decide and ſettle the Right of the Fee. 2 Rol. Abr. 19. Co. Reading on Fines, 5, 9. 


Alſo a Joint-tenancy may be created by (5) a Diſſeiſin; as if two or more Lit. f. 278. 
diſſeiſe another of Lands, c., to their own Ufe, they are Joint-tenants, Co. Lit. 180. 
but if to the Uſe of one of them, he to whoſe Uſe is ſole Tenant, and the ( ES 
others Coadjutors. there may 
; | be ſoint- 
tenants by Diſſeiſin, ſo there may be Joint-tenants by Abatement, Intruſion, or Uſurpation. Co. 
Lit. 181. a, & wide Vaugh. 189. 


If a Diſſeiſin be made to the Uſe of two, and ane agrees at one Time, and Co.Lit.188, 
another at another I ime, yet they are Joint-tenants ; for every ſubſequent 8 
Aﬀent is equal to a Command precedent, and if both had commanded the 2 Lon. 223. 
Diſſeiſin, the firſt Act had been the Act of both, and therefore from that 
Act done they are now eſteemed as Joint-Diſſeiſors. 

Vet it is laid down as a general Rule, that Joint-Eſtates muſt veſt at Co. Lit. 188. 

once, and that therefore if a Leaſe for Life be made to 4. Remainder to the a. 
Heirs of J. S. and J. V. then living, the Heirs cannot he Joint-tenants; 
but it ſeems that in this Caſe they are Terants in common; for when J. S. 
dies, his Heir hath either a ſole Property of the Fee, or hath it with others, 
becauſe there is none in Being to take it with him, and if he had a ſole Pro- 
perty of the Fee, it cannat alter without ſome Act of his own; but he can» 
not have a ſole Property in the whole Remainder, for that were expreſly 
contrary to the Conveyance; he muſt therefore have a ſole Property of the 
Fee in a Moiety, which is a Tenancy in common, 

But in caſe of an Uſe, Perſons may be Joint-tenants that do not take at co Lit. 188. 
the ſame Time; as if a Man enfeaff; fuch à one to the Uſe of himſelf for: 

Life, and of ſuch a Wife as he thall afterwards take, they are Joint- tenants; 13 Cc. 56. 
for here the Huſband has no Property in the Land, neither Tus in Re nor c "4 
ad Rem, but the Feoffee has the whole Property, at firſt to the Huſband ** 1 
only, and upon the Contingency of the Marriage, to them both intirely; 

and this is the only Rule in Equity to ſupport the Truſt in the ſame Manner 

the Parties have limited it; and now by the Statute of Uſes i: 3s executed 


in the ſame Form it was governed in Equity, 
| If 


JOINT-TENANTS ax TENANTS iv common. 


Rol. Abr. If a Man enfeoffs or levies a Fine to J. in Fee, to the Uſe of himſelf 

791. and B. and their Heirs, they are at Common Law Joint-tenants of the 

15 Co. 55. Tſe ; for the Eſtate in a Uſe veſts according to the Intent of the Parties, 

utton 113. bich was to place the intire Uſe in them, and the Poſſeſſion only in 4. 

and ſince the Statute executes the Poſſeſſion in the ſame Manner as the 

5 Uſe was, they are ot Tenants in common, as one in by the Common 

page 194 Law, and the other by the Statute, but Joint- tenants by the Words of the 
Statute. | 

2Rol. Abr. If a Man infeoffs A. to the Uſe of A. and B. they are Joint-tenants, 

791. on gh B. gave no Conſideration, becauſe the Uſe is diſpoſed of expreſsly to 


13 Co. $4. If a Charter of Feoffment be made between A. of the one Part, and B. 
Poph. 126, and C. of the other Part, and 4. gives Lands to B. Habendum to B. and 
C. and their Heirs, C. takes nothing by the Habendum, becauſe all the Lands 
| were given to B. and conſequently C. cannot hold thoſe Lands which are 
iven before to another; but in this Caſe if the Habendum had been to B. 
and C. and their Heirs, to the Uſe of B. and C. this had been a good Limi- 
tation of the Uſe, and conſequently the Statute would carry the Poſſeſſion 
to the Uſe, and B. and C. thereby become Joint-tenants. 
2 Rol. Abr. If Lands are given to a Woman and the Heirs of the Body of her Huſ- 
416. band who is then dead, it is ſaid that the Wife and the Iſſue of the Huſ- 
5 Co. 17. band are Joint-tenants for Life, with Remainder to the Ifſue in Tail; for 
ſince they are named to take in Poſſeſſion with the Wife, if they ſhould 
only take an Eſtate for Life, the Donor would have the Land again, tho 
there were ſtill Heirs of the Body of the Huſband; and whoever anſwers 
that Deſcription is compriſed within the Words of the Gift, therefore they 
ſhall alſo have a Remainder in Tail. 
Cro. Fiiz, If 2 Man has Iſſue only two Daughters, and deviſes his Lands to them 
431. and their Heirs, this, though it be a Devite to the Heir at Law, (for ſo 
2 Sid. 53- are the Daughters,) makes them Joinc-tenants, in which Survivorſhip {hall 
3 Lev. 127. take place; for by the Will the Quality of the Eſtate is altered. 
Co. Lit. 188. If Lands be deviſed to two, to have and to hold to one for Life, and the 
a. other for Years, they are not Joint-tenants ; for an Eſtate of Freehold can- 
not ſtand in Jointure with a Term for Years ; nor can a Reverſion upon a 
Freehold, ſtand in Jointure with a Freehold and Inheritance in Poſſeſſion. 


lth — 


— 


* 


(E) How a Tenancy in common is created, 


Co. Lit. 139, JPENANTS in common, as hath been ſaid, are thoſe that come to 
KEE: the Land by ſeveral (a) Titles, or by one Title and ſeveral Rights, 
(% Asif che and they have the Poſſeſſion in common, though Jeveral Rights, and it 
One and his L be d Pu h { D { P i, CIV F 
Ancettors, a7 Jy © UTCNale, VEICENT or Freicription. 4 

or they | | q 

whole Eſtate he hath in one Moiety, have holden in common the ſame Moiety with the other Te- 


nant, which hath the other Moiety, and with his Anceſtors, or with thoſe whoſe Eſtate he hath, 
undivided, Time out of Mind. Lit. ſ. 310. Co. Lit. 195. 


Co.Lit.189. If there be three Joint-tenants, and one alien his Part, the other two are 
Joint-tenants of their Parts that remain, and hold them in common with 
the Alienee. | 8 
Lit. . 309. So if there be two Coparceners, and one of them alien her Part, the 
: Altence and other Coparcener are 'Tenants in common. 
—— 189. Alſo if Joint-tenants make ſevera]l Feoffments or Gifts in Tail, or Leaſes 
* for Life, the Fepfſees, Donees, or Leſſees are Tenants in common. i 


JOINT-TENANTS vp TENANTS in couuox. 


If Land be given to two, Hſabend' the one Moiety to one and his Heirs, Co. Lit. 190. 
and tlie other Moiety to the other and his Heirs, they are Tenants in“ 
common. N | . SS 

* So if a Man ſeiſed in Fee infeoff another of a Moiety, or third or fourth *Paver 
Part, without any Aſſignment of it in Seyeralty, the Feoffee and Feoffor co. * IS 
are Tenants in common. 4 


If there be two Joint-Leſſees for Life, and one grant all that belongs to Co. Lit. 191. 
him to ancther, the Grantee and the other Leſſee are Tenants in common 
as long as both Leſſees are alive, and the Leſſor ſhall enter into a Moiety by 
the Death of either of them; becauſe by ſuch Grant the Jointure was ſe- 
vered, and it makes no Difference in this Caſe, if the ſoint-Leaſe was made 
by theſe Words, Habend to them two for their Lives, and to the Survivor; 
for Expreſſio eorum que tacite inſunt nihil operatur. 

If there are three Joint-tenants, and one of them releaſe to one of the 1 

3 1 .C. 304. 

other two ali his Right, as to this third Part, he to whom the Releaſe was Co. Lit. 193. 
made and the other Joint-tenant are Tenants in common; but as to the a. 
other two Thirds they continue Joint-tenans as before. 


— — _ . 


— 
” 


F) What Wozds create a Joint-tenancy, and not 
a Tenancy in common, & e converſo. 


S to the Words which create a Joint-tenancy, and not a Tenancy inz Rol. Abr. 

common, we mult diſtinguiſh between the Operations Words have in 99: 3 Co. 39. 

a Conveyance, and in a laſt Will or Teſtament, in which the Intention of hangs 
the Teſtator is chiefly to govern ; if therefore an Eſtate be given to two there is no 
equally divided, or equally (a) to be divided, theſe Words in (4) a Convey- Difference 
ance do not make them Tenant: in common, or ſever the Joint-renancy, where it is 
hich was at firſt jointly conveyed to the | 1 
WHICN WAS A Jointly COnVey 0 m. qually divi 

ded, aud 


where to two equally to be divided. 2 Vent. 36g, 366. Show. Par. Caſes 210, (5) Copyhold 
Lands were ſurrendered to the Uſe of i. B. and C. and their Heirs, equally to be divided between 
them and their Heirs reſpectively; and Gold and Turton, Juſtices, held it a Tenancy in common, 
by reaſon of the apparent Intent of the Parties; but t Ch. Juſtice held it a Joint-tenancy, and 
that the Word equraily imported no more than to have alike, and as to the Word divided he held, 
that did not import a "Tenancy in common, for their Poſſeſſion muſt be intire & pro indiviſo, to di- 
vide would be to deſtroy it; and it ia ſtrauge to create an Eſtate from a Word which implies only 
what would deſtroy it. Salk: 391. pl. 3. Ld. Raym. 622. Comyn. Kep. 88. pl. 58. 3 Salk. 206. 
pl. 13. Sce 12 Mod. 296. But clus Cale being cited Nick. 1730. in Can. in the Caſe of Stringer and 
Phillips, was ſaid to have been reveried, according to Lord Halt's Opinion, 


Therefore it hath been holden; that in cafe of a Conveyance there are Stringer ver. 
but two Ways of making a Tenancy in common: 1/, Either by limiting 7 yes 
the Eſtate to them to take expreſly as Tenanrs in comman: Or 2dly, By at the Rolls, 
limiting a Motety, or a Third, or other undivided Part to one, and the 
other Moiety or a Third to another, &c. and that the Words egually divided 
or equally ta be divided, would not create a Tenancy in common in a Deed ;; 
but they ſhould be Joint-tenants where the Chance of Survivorthip is equal, 
and that Chance is the Meaning of the Words equally to be divided, or an 
equal Perception of the Profits. 

Alſo if a Man make a Feoftment in Fee of 20 Acres to f. and B. Ha- Co. Lit. 138. 
v-nidum one Vloiety ta A. and the other Moiety to B. this Hubendum makes b. 190. b. 
them Tenants in common; far tho' the Premiſſes be joint, and therefore of lob. 173. 
themiclves would operate to give 2 joint Eftate and Poſſeſſion, yet the Ha- 
bendim explaining the Manner of Poſtetling, is not inconſiſtent or repugnant, 
becauſe it makes no Diviſion of that undivided Poſſeilion which was grven in 
the Premilles, | | 

But 


JOINT-TENANTS ax TENANTS In common. 


aVern. uz. But if a Man conveys his Houſe and four Farms to Truſtees, upon Truſt 
Clerk verlus that his two Siſters might cohabit in the capital Houſe, and equally divide 


erer 9othe Rents and Profits of the four Farms betwixt them and the Whole to 
5 the Survivor of them, this ſhall be a Joint-tenancy ; for although the 
Words equally to be divided betwwixt them do ſometimes in a Will make a 
Tenancy in common, yet it is only by way of Conſtruction, and in com- 

| pliance with the Intent of the Teſtator. ; 
Moor 558. A: a Deviſe to two equally, and their Heirs, this was held to make them 
pl. 759. Tenants in common; for in a Will the Intention of the Teſtator is to govern, 
Lewin and and no Words which have a Meaning and tend to illuſtrate his Intention can 
ud be rejected, ana therefore the Word equally muſt be conſtrued to have been 
Exchequer- inſerted to make them Tenants in common, elſe it can have no Meaning at 
Chamber by all; and in this Caſe it was ſaid by one of the Judges, that if the Word 
five Judges egually had come after the Deviſe to the two and their Heirs, it had been 


againſt two; I a 
& vide Dyer more ſtrong to make them Joint-tenants than Tenants in common. 


28. a. in 


Margin, and 2 Rol. Abr. 89. ſeveral Caſes to this Purpoſe. 


So a Deviſe of ſeveral Houſes to Five, their Heirs and Aſſigns, all of them 
Lit. Rep. 46. to have Part and Part alike, the one of them to have as much as the other, 


— was held a Tenancy in common. 


geod ver. ; | 
Collins, Cro. Car, 75. S. C. adjudged. 


So where a Man deviſe to his Wife for Life, and aſter her Deceaſe to his 
2 three Daughters, equally to be divided, and if any of them die before the 
Zum bat. other, then the Survivors to be her Heirs, equally to be divided; and if 
Rol. Abr. they all die without Iſſue, then to others, &c. and it was held, that the 


* — c. Daughters were not Joint-tenants, but that they had ſeveral Inheritanes in 
> Tail. 


89. S. C. 
3 Co. 39. 1 
S. P. reſolved. 3 Mod. 210. S. C. cited, and like Point reſolved. 


3 Lev. 373. So if a Man deviſe Lands to his two Sons and their Heirs for ever, and 

— = the longer Liver of them, ,to be equally divided between them after his 

" Wife's Death, this ſhall be a Tenancy in common in the Sons; adjudged 

by three Judges againſt one, and that the latter Words being in a Wall 
ſhall controul the former. 

Hill. ts. A Man having three Sons, William, John, and Daniel, and Lands in 
N D. S. and E. deviſed his Lands in D. to his Son 7% n, and his Heirs, and 
Nil verſus bis Lands in S. to his Son Daniel and his Heirs, and deviſed that his Wife 
Atwick, ſhould have all his Freehold Lands for five Years, paying 10. a Year to 
Keb. 632, Jun, and 6. a Year to Daniel; and if either of his three Sons died before 
ap; 773. the five Years expired, then to be divided equally by them that ſhall be liv- 
ing: William and Jon both died during the five Years; and it was held, 

that William's Part, who died firſt, thould be divided betwixt 7% and 
Daniel, and they to be Tenants in common thereof ; but it was likewiſe 
held, that when Hilliam was dead, and his Part divided, that that Clauſe 
was executed, ſo that upon the Death of the ſecond the Will would not car- 

ry his Part to the third. | | 
Trin. G Ame In Treſpaſs for breaking and entering the Plaintill 's Cloſe, it was found 
A on by ſpecial Verdict, that A. was feiſed in Fee of ſuch a Place, whereof the 
and #-#-rie; Cloſe in queſtian was Parcel, and being fo ſeiſed, made his Will in Writing, 
- 11 Mod.108. wherein, inter alia, he gave to Fane the Waite of B. and to Elizabeth the 
8.C. Wiſe of C. all his Eſtate, &c. to be equally divided between them, during 
$09, 379. their natural Lives, and after the Deceaſes of the ſaid Jane and Elizabeth to 
the right Heirs of Jane for ever; and found further, that the ſaid Fane and 
El:zabeth were Heirs at Law to the ſaid A. and that aſter the Death of A. 
their Huſbands entered ia their Rights; that Fare died before the Treſpaſs, 
| one 
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one of the Defendants being her Iſſue and Heir, and that C. entered into the 
whole in Right of Elizabeth his Wife, and let to the Plaintiff, and thereupon 
the Defendant entered ; and the only Queſtion was, whether this Devife made 

ane and Elizabeth Joint-tenants for Life, ſo as upon the Death of Fane the 


* Whole ſurvived to Elizabeth for Life, or whether upon the Words equally Page 197 


jo be divided between them, they were "Tenants in common, ſo as a Croſ:-Re- 

mainder of the Moiety was not to go to the Heirs of June till aſter the Death 

of El:zaberh ; and it was argued for the Plaintiff, that though the Words 
equally to be drwvided do often in a Will make a Tenancy in common, yet it 

ij not ſo much the M ords themſelves, as the Intention of the Teſtator, that 

makes ſuch an Eftate ; for they have no Force of themſelves to make ſuch 

an Eſtate, but according to the Intent of the 'Teltator ; for a Joint-Eftate is 

equally liable to be divided with an Eſtate in common, 1 In 186. and one 

Joint-tenant has no more than a Moiety to grant, to charge or to diſpoſe 

of; and therefore the Words equally to be divided are no more than what the 

Law implies ; and the only Difference between Joint-tenants and Tenants 

in common is the Conveyance by which they claim. Lit. ſedt. 292, 298. 

And in this Caſe being in a Will, if it had gone no farther thaa to be 

equally divided between them, it was agreed it would have been a Tenancy 
in commo'. Styl. 211. 2 Roll. Ar. 89, go. But here was a manifeſt In- 

tent that it hould go to the Survivor; for it is limited after the Deceaſes of 
the ſaid Jane and ELzabeth to the right Heirs of Jane; which is as if he 

had faid, to them and the Survivor of them, for their Lives ; for the right 
Heirs of Jane are to take nothing till Jane and Elizabet/*s Death, and they 
are to take the whole Eſtate at the ſame "i'ime, and not one Moiry at one 
Time, and another at another; and if his Intent had been ſo, he would 
have ſaid fo, viz. And after the Deceaſe of them, or either of them; for 
in ſuch Caſe if the Deviſees ſliould take as Tenants in common, the Re- 
mainder in the one Mioĩety muſt be contingent ; fo that if the Tenant in 
common in Fee thould ſurvive the other Tenant in common for Life, the 
Remainder to the right Heirs of Jane will be void as to the other Moicty, 
and there is no other way to make the whole Deviſe good, but by making 
them Joint-tenants for Life; and admitting they were Tenants in common, 
yet the Defendant has no Ile but to the Moiety till after both their 
Deaths, which has not happened, Elizabeth being ſtill living; and to this 
Purpoſe were cited Moor 7. 4 Leun. 14. 2 Tones 172. Raym. 452. 
Holmes and Meynel. | | 

On the other Side it vas argued, that they were Tenants in common, 
and that in a Will the Words equally to be divided between them have been 
alwavs conſtrued to make a Tenancy in common, becauſe of the Intent of 
the Teſtator, which in a Will is chiefly to be regarded; as if one deviſe 
Lands to one and his Aſſigns for ever, this paes a good Eſtate in Fee; 
beſides, in this Caſe there was no Intent to make them Joint-tenants ; For, 
1//, There are no Words of Survivorſhip; for the Words after the Deceajes 
of the ſuid Jane and Elizabetli, are no more than what the Law would 
have implied, for it could not take effect otherwiſe for the Whole, as it 
will do when it is limited to a Stranger, and his Heirs, and if he die with- 
out Iſſue, then to B. and theſe Words in the principal Cafe do not carry a 
neceſſary Implication that they ſhould be Joint-tenants; for in the mean 
Time it may deſcend to the Heir at Law, as to a Moiety; and the Reaſon 
why equally to be divided makes a Tenancy in common in a Will is becauſe 
otherwiſe thoſe Words would be idle, for they iinport a Diviſion in the In- 
tereſt, 3 Lev. 373. Styl. 434. Bendl. and Daliſ. 77. 

Holt C. J. pronounced the Opinion of the Court, that they were Joint- 
tenants, notwithſtanding the Words equally to be divided between them, and 
the Lands ought to ſurvive to E/:24%e7: + 1, For thongh upon ſuch Words 
generally they are 'Tenants in common, yet if it flould be fo in this Caſe it 
would 
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would be expreſly againſt the Intent of the Teſtator, and would defeat the 

Heirs of Jane of Part; for they are to take all together, and not by Moie- 

ties, one at a Time, and one at another, but all at once; and if they ſhould 

be Tenants in common, they muſt take by Moieties at ſeveral Times, 
®Pager98 2dly, It is expreſs that the Heirs of Jane are not to take till after - both 
their Deceaſes. 3dly, If they ſhould be Tenants in common, then the 

Heirs of Fane would be in danger to loſe a Moiety; for as to that one 

Moiety, it muſt be a contingent Remainder ; ſo that if Elizaberh ſhould die 

during the Life of Fane, the Contingency for that Moiety not happening, it 

muſt deſcend to the Heirs at Law of the Teſtator, who are Elizabeth and 

the Iſſue of Fane, as Coparceners. 4% ly, Fane and Elizabeth are Heirs at 

Law to the Teftator, and as ſuch the Whole would have deſcended to them 

in Coparcenary, if no Will had been made; but here by this Will it i; 

plain the Teſtator intended to prefer the Heirs of Jane to the Whole; and 

If I ſeiſedĩt was adjudged for the Plaintiff f. 


in Fee, con- 
veys to J ruſtees to Uſes, to the Uſe of his Children and their Heirs, equally to be divided among 


them, it is a Tenancy in common, as well as in a Will, 1 Wilf 341. 


2Vern. 430 A. deviſed Lands to Truſtees, and their Heirs in Truſt that the Profs 
Phillips and ſhould be equally divided between his Wife and Daughter during the W ife's 
— Life, and after her Death he deviſed the ſame to the Uſe of his Daughter in 
Chan. 167. Tail, with Remainders over; the Daughter died during the Mother's Life; 
S.C. and it was held in (a) Chancery, that this was a Tenancy in common, and 
(id jhould go to the Adminittrator of the Daughter during the Mother's Life, 
3 and ſhould not be a reſulting Truſt for the Benefit of the Heir. 
eld, that | 
— muſt take place as well in Equity as at aw, Vid. peſt 199. 


Vern. 353. F. S. deviſed a Term for Years, and all her Intereſt therein to her two 
— ny Daughters, they paying yearly to her Son 25 . by Quarterly Payments, 
viz. each of them 12/7. 105. ycarly out of the Rents of the Premiſſes du- 
ring his Life, if tze Term fo long continued; and my Lord Chancellor held 
it clearly a Tenancy in common, the 25 J. being to be paid by the two 
| Daughters equally in Moieties. 

Abr.Fq.292 A Man haying a Mortgage for Years makes his Will, and thereby de- 
Z wards viſes all his perſonal Eſtate, of what Nature ſoever, to his Executors, in 
nd 2220 Truſt tor tae Payment of his Debts, and afterward: deviſes the Reſidue and 
Chan. 332. Overplus of his perſonal Eſtate to his two Daughters, equally to be divided 
2 between them, and dies; the Debts being fati-ned, the Daughters contract 
with the Mortgagor for the Purchaſe of the Equity of Redemption to them 
and their Heirs; one of the Daughters deviſes her Share and Intereſt to the 
Plaintiff, and dies; and it was held, that this Purehaſe of the Equity af 
Redemption and Inheritance was a Tenancy in common, the Mortgage de- 
viſed to the Daughters being ſo, and this Purchaſe being founded on the 

laid Mortgage. | 
Abr. Fa FJ. F. deviſed his Leaſehold Houſe to his Wife for Life, and after her 
* ver Death he deviſed it to 4. and her three Sons equally amongſt them; and 
+ it was decreed, that they took it as 'T'enants in common, though there was 

no Mention of any Diviſion ta be made. 

Pyoced, A Man afſizns a Term ta Truſtees, in Truſt to permit himſelf to receive 
nee the Profits thereof during his Life, and aſter his Death, in 1rift to permit 
n Ver. Ji, two Daughters H. and C. their Executors and Adminiftrators to receive 
the Profits during the Reſi ſue of the Term, equally to be diviced between 
them, they paying fo much within two Years to his two other Daughters; 
and it was held, that this being a Truft of a perſonal Thing, they were 
'Terants in common, the Fathers Intention appearing to | e to make ſeveral 
and diſtinct Proviſions for his two Davghters and the pay ng the Sums ap- 
pointed io the viſters makes them Purchaſcrs, | On 
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One deviſes 200). to be laid out in the Purchaſe of Lands, and ſettled Carth. 1: 
by Truſtees to the Uſe of her Daughter, and the Heirs of her Body, and if“ Cn 
the died without Iſſue, then to the Uſe of the Children of 4. (who then 
had lſſue B. and C.) the Daughter died without Iſſue before the Money was 
laid out, after whoſe Death the Truſtees laid out the Money in a Purchaſe 
of Lands, and ſettled the ſame on B. and C. jointly in Fee according to 
the Will, who accordingly enjoyed the ſame for ſome Time; and one of 
them dying, it was held, that this was a Joint-tenancy, which went to the 
* Survivor : But it is ſaid to have been holden by the Court, that if the *Pagergg 
Money had not been actually laid out in a Purchaſe, the Survivor would Vd. Head 
have been intitled but to a Moiety only. of Trufte. 

Alſo it is ſaid, that if 500. a- piece 1; deviſed to two Legatees, who take Carth. 16. 
2 Mortgage jointly to them both, for ſecuring the Payment of their Lega- 
cies with Intereſt, and one of them dies, the other ſhall have nothing by 
Survivorſhip, becauſe in this Caſe the Mortgagees were Truſtees for each 
other, and the Mortgage, which is only as a Security, makes no Alteration 
in the Caſe. 

One deviſed 100l. to five, equally to be divided between them and the Abr. Eq. 
Survivors and Survivor of them, and if A. (one of the five) died before 292-3. 
Marriage, her Share to go over to another Perſon ; and it was decreed, that _— - 
they took this 100. as Jenants in common, and that the Words and the 2 Rolls 
Survivors or Survivor of them to make them Joint-tenants would be a 
Contradiction to the firſt Words, whereby they were made Tenants in 
common, and that they ſhould be conftrued to extend only to ſuch as were 
Survivors at the Death of the Teſtator, and thereby inſerted to prevent a 
Lapſe ; and this is the ſtronger by the Limitation over of .4.*s Share upon a 
Contingency, by which it is plain, the Teſtator did not intend her to be a 
Joint-tenant with the reſt, and as the Deviſe was to all five, they muſt all 
take alike, and not 4. be Tenant in common, and the other four Joint- 
tenants. 

It ſeems to be the Doctrine of the Courts of Equity, that where two or n Vern. 
more purchaſe Lands, and advance the Money in equal Proportions, and 33, 217, 
take a Conveyance to them and their Heirs, that this is a Joint-tenancy, 364+ 
that is, a Purchaſe by them jointly of the Chance of Survivorſhip, which 
may happen to the one of them as well as to the other ; but where the Pro- 
portions of the Money are not equal, and this appears in the Deed itſelf, 
this makes them in the Nature of Partners, and however the legal Eſtate 
may ſuryive, yet the Survivor ſhall be conſidered but as a Truſtee for the 
others in proportion to the Sums advanced by each of them; ſo if two or 
more make a Joint-purchaſe, and afterwards one of them lays out a con- 
ſiderable Sum of Money in Repairs or Improvements, and dies, this ſhall 
be a Lien upon the Land, and a Truft for the Repreſentative of him that 
advanced it, and that in all other Cafes of a Joint Undertaking or Partner- 
ſhip, either in Trade, or any other Dealing, they were to he conſidered as 
Tenants in common, and the Survivors as Truſtees for thoſe who were dead. 

As where the Commiſſioners of Sewers had ſold and conveyed Lands to Abr. Eq. 
five Perſons, and their Heirs, who afterwards, in order to improve and 26 Lake 
cultivate thoſe Lands, entered into Articles, whereby they agreed to be 88 
equally concerned as to Profit and Loſs, and to advance each of them ſuch 
a Sum to be laid out in the Manurance and Improvement of the Land ; 
and it was held. that they were "Tenants in common, and not Joint-tenants, 
as to the beneficial Intereſt or Right ia thoſe Lands, and that the Survivor 

ould not go away with the Whole; for then it might happen that ſome 
Might have paid or laid out their Share of the Money, and others, who had 
laid out nothing, go away with the whole Eſtate. | 

[If a Joint-eſlate is aſſigned in Truſt, and one of the Cefui que Truſts 
dies, the Truſt ſurvives for the Benefit of the ſurviving Ceftti que Truſt, 
againſt the Creditor: of the Deccaſed, in Equity as well as Law. Bunb. 342.] 


(G) Oc 


JOINT-TENANTS and TENANTS In counon.” 


*Page200 (G) Df the Duration and Continuance of the 
Eſtate, whether given jointly or in common; 
and therein where the Inheritance chall be ſaid 
to be joint oz ſeveral, 


5 Co. 9. F an Eſtate is limited to Huſband and Wife during their joint Lives, 
Sid. 247. this is no abſolute Eſtate for their Lives, ſo as to go to the Survivor; 
Raym. 126. but the Death of either of them determines that Eftate. 

200. 23, 24. If a Man covenants, grants, demiſes and to Farm lets Land to A. and 
Baldwin's B. and the Heirs of B. habendum to A. and B. for 300 Years, this is but 


_ 223. 2 Term for Years in A. and B. though there be Words of Inheritance ; for 


"at . 


Owen 48. it was plainly the Intention of the Leſſor to create a Term only by his uſing 
the common Words of Demiſe ; beſides, the Leſſees by the Premiſſes could 
have but an Eſtate at Will, becauſe the Words of Inheritance in the Pre- 
miſſe, of the Deed were not ſutficier to carry the Freehold without Livery 

which was not made in this Caſe. 

2 Rol. Abr. If a Leaſe be made to A. and B. for their Lives, and the Life of the 

150. longeſt Liver of them, and they make Partition, and then 4. dies, the 

Leenor ſhall enter into his Part, and there can be no Occupancy, for B. has 
no Title to it, becauſe the Right of Survivor ſhip was laſt by the Partition, 
which deſtroyed the Joint-tenaney; nor will the Words 1 tie lunge ſi Liver 
be of any Uſe to B. becauſe they were void at firſt, being no more than 
the Law implied in the Joint-Eftate ; nor can there be any Occupancy, 
becauſe after the Partition each of the Leſſees hath but an Eſtate for his 
own Late in his reſpective Moiety, and conſequently the Reverſion, which 
1s to commence when the particular Eftate determines, mult neceſſarily 
take place. 

Lit. L 285. If a Leaſe be made to two, and to the Heirs of one of them, they ar: 
Joint-tenants for Life, and one has a Freehold, and the other a Fee; and 
it he that has the Fee die, the Survivor ſhall hold the Whole during his 
Life. | 

Lit. . 283. If Lands be given to two Men and the Heirs of their Bodies begotten, 
they have but a ſoint-Eſtate for Lite, and ſeveral Inheritances ; for ee 
the Gift be limited to the Deſcendants of their Bodies, yet it being im- 
poſſible there thould be one Deſcendant of both their Bodies, they cannot 
have a Joint Eſtate-tail. 

So if Lands be given to one Man and two Women, and the Heirs of 
their Body begotten, they have a Joint-Effate for Life, and ſeveral In- 
heritances, becauſe there can be no one Iſiue of both the Womens Bodies; 
and if the Man ſhould marry one of them, yet it is not limited in the Do- 
nation which of them, in caſe of ſuch Iptermarriage, ſhould firſt take. 
low. 35.2. So if Land be given to two Men and their Wives, and the Heirs of 

Co. Lit. 183. their Bodies begotten, they have a Joint-Eftate for Life, and ſeveral 

_ Inheritances, but no Joire-Eftate in Tail; becauſe though the Huſband and 
the Wiſe of the other may die, and the Survivors may marry, yet the Gift 
being made to them all, and the Heirs of their Bodies, it is impoſlible 
that there ſhould be ove Heir or Deſcendant of all their Bodies, and 

therefore it can be no Joint-Eſtate in them all, but they all four take 
Juutly for Life, and each Huſband and his Wife have a ſeycral Inheritance 
in 2 Moiety. | 

Co. Lit. 2s. But if Land be given to a Man and a Woman unmarried, and the 

U, Heirs of their Bodies, this iz a Tail ſpecial, for the Poſſibility that they 

Bro, Eftate x 

* may marry, and then the Deſcendarts of that Marriage only can in- 

Tan 16. herit; So if the Glit be made to a Mau that hath a Wile, and to a Woman 

: | tuat 
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# that hath an Huſband, and the Heirs of their Bodies, this is a Tail fpecial Page act 

reſently in them, for the Poſſibility that they may marry, and the 
Deſcendants of ſuch Marriage may inherit according to the Limitation of 

Gift. 1 

11 an Eſtate be limited to Huſband and Wife, and the Heirs of their; H. 6. 48. 
Podies, and they are divorced a Vinculo Matrimoni, they are only Tenants; H. 7 16. 
for Life, becauſe they ſhall not be (a) preſumed to intermarry after they () 3 
are once legally divorced by Church Cenſures. | f 


grven to a 
Man and 


his Mother and the Heirs of their Bodies begotten, they have but a 22 for Lite; but in 
this Caſe, the Mother and Son have ſeveral Inheritances. Co. Lit. 184. a. 


And in all the Caſes above-mentioned where the Inheritances are ſeveral, Co. Lit. 183. 
the Reverſion depending thereon is ſeveral allo; and if any of the Donees® 
die without Iſſue, the Donor thall after the Death of all the Donees enter 
into a Moiety, or a third Part, c. | | 

If Lands be given to two Men, and the Heirs of their Bodies begot- Co. Lit. 183. 
een, Remainder to them two and their Heirs, they are Joint-tenants 4. 
for Life, Tenants in commoa of the Eſtate-Tail, and Joint-tenants of the 


Fee. 


— * 


(I) Ot the joint and diſtint Intereſts of Joint- 
tenants and Tenants in common, as to Acts 
done by oz to them: And herein, 


1. In what Ads they muſt all join. 


Fa Feoffment be made to two or more jointly, they ſhall all do Ho- Co. Lit. 67. 
mage and Fealty; but if a Feoffment be made by them, Homage and®- 
Fealty done to any one of them is ſufficient. | 
Joint-tenants or Tenants in common of an Advowſon are regularly to G Lt. 86. 
join in Preſentation ; and therefore if one Joint-tenant or Tenant in com- b. 
mon preſent, or if they preſent ſeverally, the Ordinary may either admit Where 


or refuſe to admit ſuch a Preſentee, unleſs they join in Preſentation, and Joint- + 
after the fix Months he may in that Caſe preſent by Lapſe. how ts wo 


fon made 


Partition by Deed of Covenant to preſent by Turns, and held good. Carth. 505. Ld. Raym. 535. 
17 Mod. 321, Salk, 43.pl.1. | 


If one Tenant in common of an Advowſon doth preſent alone, this doth 2 Rol. Abr. 
not put the other out of Poſſeſſion, for at the next Avoidance they may join 302. 
: Aud. 63. 
in Preſentment. | 
Or if there be two Joint-tenants ſeiſed of an Advowſon, and the one , . 83 
RT Se wth * . © / 11. 
doth preſent without the other, this is no (4) Uſurpation upon his Com- b. 
panion, but he may alledge this Preſentment in a Quare Impedit as a Title Co. Lit. 186. 
for himſelf to the next Avoidance, and this by reaſon of the Privity there 905 8 
is betwixt them. | | there be two 
: | Joint-te- 
nants, and the one doth preſent the other, this doth not gain any Poſſeſſion; for that it is not ſtrictly 
and properly a Preſentation, but rather a Prayer to be admitted. 14. H. 8. 2. b. 


Joint-tenants and Tenants in common may, according to the IntereſtsCo. Lit 168. 
they have, join or ſever in making Leaſes, and ſuch Leaſes hall bind Bro. Tit. 


- Grants 1; 
whether made to commence in fpre/enti or futuro. Rol. preg 
But 845 
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JOINT-TENANTS and TENANTS Ix common, 


„ pagezao: But if there be two Joint-tenants, and they make a Leaſe by Paro 
2 Rol. Abr. or Deed Pool, reſerving Rent to one only, yet it ſhall enure to both; 
ff but if the Leaſe had been by Deed indented, the Reſervation ſhould have 
o. Lit. 47. , 
Vent. 161. been good to him only to whom it was made, and the other ſhould have 
162-3. taken nothing. The Reaſon of the Differerce is this: Where the Leaſe is 
buy Deed Pall or Parol, the Rent ſhall follow the Reverfion, which i; 
jointly in both Leſſors, and the rather, becauſe the Rent being ſomething 
in Retribution for the Land given, the Joint-tenant to whom it is reſerved 
ought to be ſeiſed of it in the ſame Manner he was of the Land deiniſed, 
which was equally for the Benefit of his Companion as himſelf; but where 
the Leaſe is by Deed indented, they are eftopped to claim the Rent in any 
other Manner than is reſerved by the Deed, becauſe the Indenture is the 
Deed of each Party, and no Man ſhall be allowed to recede from or vary 
his own ſolemn Act. 
Rol. Abr. If two Tenants in common of Lands join in a Leaſe for Years by 
877. Indenture of their ſeveral Lands, this ſhall be the Leaſe of each for their 
reſpective Parts, and the Crols Confirmation of each for the Part of the 
other, and no Eftoppel on either Part, becauſe an actual Intereſt paſſes 
from each reſpectively, and that excludes the Neceſſity of an Eſtoppel, 
which is never admitted if by any Conſtruction it can be avoided, as bein 
one of thoſe Things which the Law looks upon as odious, becauſe it chokes 
and diſguiſes the Truth. | 


2. Where the Acts of one will be equally advantageous as if done 
by both. | 


co tie „o. Tf there be two Joint-tenants who hold by Knight's Service, and one 

d. 2 Init. 34. of them performs the Service by going with the King to War, Sc. this 
ſhall ſuffice for both; for though they be two "Tenants, yet they hold only 
by one Tenure. 

Owen 182. If there be two Joint-tenants of Land holden by Heriot-Service, and-one 

Butler ver- dies, the other ſhall not pay Heriot-Service ; for there is no Change of 

ſus Archer. Tenant, the Survivor continuing Tenant of the whole Land. 

Salk. 283. It hath been ho'den, that the Poſſeſſion of one Joint-tenant is the 

pl. 17) Poſſeſſion of the other, ſo far as to (a) prevent the Statute of Linu- 


6 Mod. 44. : 
14. Rayin. tations. 


41, 840. 
1 Mod. 657. (a) So if two TJoint-tenants be diſſciſed, and one enters, this is in Law the 


Entry of both, and fo it ſhall be pleaded. Eridgm. 129. 


Co. Lit. Alſo, if two Joint-tenants be of an Advowſon, and the one preſenteth 
186. b. to the Church, and his Clerk is admitted and inſtituted, this in reſpeQ of 
the Privity ſhall not put the other out of Poſſeſſion ; but that if that Joint- 
tenant who preſenteth dieth, it ſhall ſerve for a Title in a Quare inpedit 
brought by the Survivor. 
Lit. £ 306. If there be two Joint-tenants by Diſſeiſin, Abatement, or Intruſion, 
Co. Lit. and the Diſſeiſee or Owner of the Land releaſe to one of them, this ſhall * 
194. # enure only for the Benefit of him to whom the Releaſe was made, who 
being ſeiſed per mie et per tout is capable of ſuch a Releaſe, and by the 
Delivery of the Releaſe the whole Freehold and Inheritance by Operation of 
Law veſting in him, the Intereſt of his Companion being by Wrong 1s 
immediately deveſted and vaniſhed. . | 
But if two Men uſurp by a wrongful Preſentation to a Church, and their 
Clerk is adinitted. imtituted and inducted, and the rightful Patron releaſeth 
to one of them, this {hill enure to them both, for that the Uſurpers come 
not in merely by Wrong, but their Clerk is in by Admiſſion and Inſtitution, 
which are judicial Acts, o 


Co. Lit. 
194. 


JOINT-TENANTS axp TENANTS I con. 
& if a Man be difleiſed, and the Diſſeiſor makes a Feoffment to two ILK. ſ. 257, 


Men in Fee, if the Ditleiſee releaſe by his Deed to one of the Feoftees, ge. Lit. 194. 


*:his Releaſe ſhall enure to both the Feoffees, becauſe they come in by Title *Page 203 
and Purchaſe, and not by Wrong, and are preſumed to have a Warranty | 
: annexed to their Eſtate, which is greatly favoured in Law. 
If a Feoffment be made to A. and B. by Deed, and Livery is made Co. Lit. 49. 
to J. in the Abſence of B. in the Name of both, the Livery is good to ba 359. 
pals the Eſtate to both; but if the Feoffment had been without Deed, : £ nc. 
and the Livery given to one in the Name of both, it ſhould operate to; Co. gs. a. 
him only; becauſe the Parties are united in a Deed, they all take as one; 2 Rol. Abr. 
therefore Livery to one in the Name of the reſt, is an actual Delive 21 
to them all; but without Deed they are not ſo united; and therefore the 1 
Delivery to one in the Name of ſcveral, is no actual Delivery to the reſt, Caſe. 
hut the whole Eſtate muit reſide in him to whom it is delivered, and 
a ſubſequent Aſſent cannot take it out of him, ſuch Aſſent being not ſo 
ſolemn as the Feoftmenty beſides, in the Cafe of the Feoffment by Deed 
A. may be looked upon as the Attorney of B. to receive Livery, and 
therefore the Eſtate thall immediately veſt in B. becauſe every Man is 
preſumed to aſſent to a Grant for his Advantage; but the Feoffment 
without Deed will admit of no ſuch Conſtruction, becauſe no Man can 
receive Livery as Attorney to another without an Appointment by 
Deed. 

So if a Feoffment be made to A. and B. and the Feoffor gives a Letter oo. It. 49 
of Attorney to deliver Seiſin, and the Attorney give Livery to A. in the Kol, Abr. 
Abſence of B. in the Name of both, this is a good Livery ; for though thes. 
intire Poſſeſſion be delivered to one only, yet they being Joint-tenants by 
the Deed of Feoffment, ſuch Livery to one makes no Alteration or Change 
of the Potleſſion, becauſe if the Livery had been made to both, each had 
been placed in the Poſleſſion. 

So if a Leaſe for Vears to A. and B. the Remainder to C. in Fee, and Co. Lit. 49. 
Livery is made to 4. in the Abſence of B. whether the Conveyance bes Co. 94. 
by Deed or without, the Livery is good, and veſts the Remainder in C. LION 
becauſe by the bare Demiſe A. and B. have an Intereſt, each being equally 
intitled to the whole Poſſeſſion, either may inveſt himſelf in the whole 
Poſſeſſion by Entry, or receive the Poſſeſſion from the Leſſor by the So- 
lemnity of Livery ; and therefore when the whole Poſſeſſion is delivered 
by the Leflor, and Livery is inade to A. in the Abſence of B. in the Name 
of both, chis Livery 1s ſufficient to veft the Remainder in C. becauſe A. 
had as much Power to receive the Poſſeſſion of the Whole, as if the Leaſe 
for Years had been made to him only, he and B. being Joint-tenants by 
the Demiſe, and thereby ſeiſed per mie & per tout. | 

If a Surrender be made of a Copyhold Eſtate to A. and B. and their le. 1. t 
Heirs and A. comes in within the Time of the Proclamations, but H. vide Tit. 


does not, whether A. ſhall have the Whole, or a Moiety ſhall be forfeited, Copybeld. 
dubitatur. | 


3. Where the Acts of one will bind the other, whether to his Advantage 
or Prejudice. 


Herein we muſt obſerve, that regularly every Act done by one Joint- Bridgm. 
tenant for the Benefit of him and his Companion ſhall bind the other; 129. 


bl 


but no injurious Act of one Joint-tenant alone ſhall prejudice his Com- 883 


panion. 


Therefore if there be two Joint-tenants of a Seignory, and one diſſeiſes Co. Lit. 148 


the Tenant, this thall ſuſpend but a Moiety of the Seignory ; for his Com- b. 
panion thall not be prejudiced by his injurious Act, to which he was no9 Co. 135-b. 
Party, 
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JOINT-TENANTS ann TENANTS IN common. 


Party, and therefore after ſuch Diſſeiſin the Diſſeiſor is liable to the Diſtreſ, 
of his Companion for his Motery of the Seignory. N | 

#Page204 If there be two Joint-tenants, and one of them levies a Fine, this does 
2 Inſt. $16. not bar hi; Companion, unleſs he omits to make his Claun within five Year; 


after his Title accrued. . 


Co. Lt. 197. If there be two Tenants in common of an Advowſon, and the bring a 

b. Duare Impedit, and the one doth releaſe, yet the other ſhall ſue for and re- 
cover the whole Preſentment. 

Dalf. 44. If two Joint-tenants make a Feoffment on Condition that if they pay 


Pl. 33. ſuch a Sum before a certain Day they may re-enter, and before the Da 
one of them releaſes this Condition to the Feoffee, this ſhall not bind his 
Companion. 

Co. Lit. 197. If two Tenants in Common be of the Wardſhip of the Body, and a 

b. Stranger doth raviſh the Ward, and the one Tenant in common releaſe; 
to the Raviſher, this ſhall go in Benefit of the other Tenant in common 
and he ſhall recover the Whole, and this Releaſe ſhall not be any Bar to 

him. | 

Co. Lit. 80. But if two Joint-tenants be of a Ward, and the one diſparageth the 

* 1 Heir, both ſhall loſe the Wardſhip; for thoſe Words of the Statutes are, 

_— & omne commodum, fc, | 

2 Int. 302, Iwo Joint-tevants for Years, or for Life, one of them doth Waſte, 
this is the Waſte of them both as to the Place waſted ; yet the Words of 
the Statute of Glouceſter are, Home que tient; but treble Damages ſhall be 
recovered againſt him who did the Waſte only. 

co lit. 36. a. If there be two or more Joint tenants of Land whereof a Woman is 

2 Co. 67. dowable, and one of them aſſign her Dower thereout, this is good, and 

Perk. 397. ſhall bind the others, becauſe they were compellable to affign it in ſuch 
Manner; but if one of them had aſſigned her a Rent thereout, in lieu of 
Dower, this ſhall not bind the reſt, becauſe they could not have been com- 
pelled to it by Suit. | 


* ——— 


(1) Ot Severance and Survivozſhip: And 


herein, 


1. Of the Right of Survivorſhip, and what Things will ſurvive, 
Co. Lit. 181.“ b HE Jus accreſcendi, or Right of Survivorſhip, takes place only be- 


tween Joint tenants; as where Lands are given to two Men and 
their Heirs, the Survivor ſhall have the Whole; for being limited to 
them and their Heirs, the Feoſſor or Donor hath thereby transferred 
the abſolute Property to them; but how the Word Heirs came to ſignify 
the Heirs of one of them, ſo as to exclude the Heirs of him who dicd 
firſt, 1s not eaſy to be determined, and can be accounted for no other- 
wile than that both Joint-tenants being intitled to the Whole during 
their reſpective Lives, the Survivor having continued Jongeſt in Poſſeſſion 
was therefore preſumed to have done moſt Service to the Feud, and 
upon that Account was allowed to tranſinit it to his Heirs; alſo, ſays my 
Salk. 392. Lord Chief Juſtice Holt, the Common Law does not love to multiply 
Tenures. 
Co. Lit. 181. So if Land be given to two Men for Life or Years, they are Joint- 
5 tenants, and the Survivor ſail hold the Whole for his Life, or according 
to the Number of Years liuited in the Conveyance, 


But 


if 


JOINT-TENANTS axp TENANTS 13 como. 


But if a Man letteth Lands to A. and B. during the Life of A. if B. Co. Lit. 181. 
die, 4. ſhall have all by Survivorthip ; but if A. die, B. ſhall have no-b- 


hing. ; 
t 128 A naked Truſt or Authority cannot ſurvive; but a Truſt coupled with Page 205g 
an Intereſt ſhall ſurvive together with it. RE, On. Lit. 181. 


But for this vide Head of Truſt, 


If a Leaſe be made to 4. and R. for their Lives, and the Life of the co. Lit. 191. 
longeſt Liver of them, and they make Partition, and then A. dies, the a. 
Letior thall enter into his Part; for B. has no Title to it, becauſe the 2 Rol. Abr, 
Right of Survivorihip was loft by the Partition, which deſtroyed the Joint- * 
tenancy; nor will the Words to tie longeſt Liver be of any Uſe to B. be- 
cauſe they were void at firſt, being no more than the Law implied in the 
Joint-Eſtate. | | 

Two Joint-tenants of a Rent-Charge or Rent-Service, and one of them 33H.6.20.b. 
dies, the Survivor thall recover all the Arrearages which incurred and 15. E. 3. 
became due in the Life-time of his Companion. . 

Two Joint-tenants ſow their I and with Cern, and one of them dies, the 86. 
Corn ſown ſhall go to the Survivor, and the Moiety ſhall not be to the Rol. Abr. 
Executors of the Perſon deceaſed ; for they are ſuppoſed to carry on the 727. 
Cultivation of the Soil by (4) Joint-Stock. (o) So it two 

Joint- te- 


zants ſow their Land, and one of them lets his Moicty for Years, and he who did not let dies, 
the other ſhall have the Corn as Survivor, Owen 102, 


But if Huſband and Wiſe are Joint-tenants, and the Huſband ſows the pol. Abr. 
Land with Corn, and dies, the Crop ſhall go to the Executors of the Hul- 527. & vide 
band, as it ſeems ; for this Land is not cultivated by a Joint-Stock, but i. Letter 
cotally the Corn of the Huſband, and the Property of it ſeems not to be (B) and the 


1 * . . N Authorities 
loft by committing it to the Joint-Polſeſſion, no more than if it had been there cited. 


fown in the Land of the Wife only. 
So if there be two "Tenants in common, and one of them ſow the Land, Perk. . 523. 
and die, his Executors ſhall have the Corn; becauſe they have different In- 
tereſts, and ave ſuppoſed to cultivate by ditterent Stocks, and not by a joint 
one. 


2. At what Time the Right of Survivorſhip is to take Place. 


This Right is to take place immediately upon the Death of the Joint- Co Lit 181 
tenant, whether it be a natural or civil Death; as if there be two Joint- b. 
8 and one of them enters into Religion, the Survivor ſhall have the 

NOle. 

Alſo it is laid down as a Rule, that there ſhall be no Right of Survixor- Co. Lit. 188. 
ſhip, unleſs the Thing be in jointure at the Inſtant of the Death of himb. 

s rſt dieth ; Ml de re accreſcit ei qui nihil in re quando Jus accreſceret 

abet. 

Therefore if there be two Joint-tenants of a Rent, and one of them Co. Lit. 188 
diſſeiſe the Tenant of the Land, this is a Severance of the Jointure for ab. 

Time; for the Motery of the Rent is ſuſpended by Unity of Poſſeſſion, 

and therefore cannot-ſtand a Jointure with the other Moiety in Poſſeſſion, 

lo that if during ſuch Suſpenſion one Joint-tenant dies, there can be no 
ourvivorſhip. 

Two Femes Joint-renants of a Leaſe for Years, one of them taketh Co. Lit. 18: 
Huſband, and dieth, yet the Term thall ſurvive, for though all Chattels b. | 
real are given to the Huſband, if he ſurvive, yet the Survivor between the 
Joint-tenants is the elder Title, and after the Marriage the Feme continued 
ſole poflefled ; for if the Huſband dieth, the Feme ſhall have it, and not 
the Executors of the Huſband ; but otherwiſe it is of perſonal Goods. 

Vo. III. T 3. What 
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page 206* 3. What Diſpoſition will work a Severance, and defeat the Right of 
Survivorſhip: And herein, 


1. What Diſpoſition 9505 a Stranger will work a Severance, 


Co. Lit. 186. Although Joint-tenants are ſeiſed per mie & per tout, yet to divers Pur. 

4 poſes each of them hath but a Right to a Moiety ; as to infeoff, give or 
demiſe, or to forfeit or loſe by Default in a Precipe ; and therefore where 
there are two or more Joint-tenants, and they all join in a Feoffment, each 
of them in Judgment of Law gives but his Part. 

Co. Lit. 186. So if there be two Joint-tenants, and they both make a Feoffment in 

a. Fee, a Gift in Tail, or Leaſe for Life, c. upon Condition, and that for 
Breach thereof one of them ſhall enter into the Whole, yet he ſhall enter 

(o) But eve- but into (a) a Moiety, becauſe no more in Judgment of Law paſſed from 


ry Joint-te-MIM. 


nant may 
warrant the Whole, becauſe a Man may warrant more than paſſeth from him. Co. Lit. 186, a, 


Co. Lit. 136. If one Joint-tenant bargains and ſells his Motety, and dies before the 

” Deed is inrolled, yet the Deed being afterwards inrolled ſhall work a Se- 
verance ab initio, and ſupport by Relation the Intereſt of the Bargainee. 

Cro. Jac. 53. But if one Joint-tenant bargains and ſells all the Lands, and before 

Co.Lit. 186. Inrolment the other dies, his Part ſhall ſurvive ; for the Freehold not being 

Bulſ. 3. out of him, the Jointure remains, and though afterwards the Deed is in- 
rolled, yet only a Moiety ſhall paſs ; for the Inrollment by relation cannot 
make the Grant of any better Effect than it would have been if it had taken 
Effect immediately. 

Co. Lit. 185. If a Recovery be had againſt one Joint- tenant, who dies before Fxecu- 
tion, the Survivor ſhall not avoid this Recovery, becauſe that the Right of 
the Moiety is bound by it. 

« Vern. 63. If one Joint-tenant agree to alien, and does it not, but dies, this will 

That ſuch not ſever the Joint-tenancy, nor bind the Survivor. 


an Agree- 
ment does not hind at Law. Co. Lit. 184. b. 185. a. 


Preced. Two Joint-tenants of a Church Leaſe, one whereof being taken ſick in x 
24 _ Journey, to ſever the Jointure and provide for his Wiſe ſends for the Schoo!- 
Gil. maſter of the Town, (who was the only Perſon he could get to come at 
2 Vern, 385.him) and acquainted him with his Intentions, and defired him to prepare 
S. C. an Inſtrument for that Purpoſe ; the Schoolmaſter drew a kind of Deed of 
Gift of the Leaſe from the ſick Man to the Wife, which he executed, 
and died ; and this being to the Wife, and void in Law, ſhe would have 
made it good in Equity, but was diſmiſſed, being voluntary and without 


Conſideration. 


2. What Diſpoſition or Conveyance by one Pint-tenant or Tenant in common, 
with his Comparion, will work a Severance. 


*P, The proper Conveyance by one Joint-tenant to another, and what 
| desc will molt effectually fever the Joint- tenancy, is a Releaſe ; but one Joint- 
be tenant cannot enfeoff his Companion, becauſe they are both already 


Perk. l. 193, e mat 5 
hos: '95s ſeiſed (b) per mie & per tout ; and this Manner of Conveyance paſſing by 


Co. Lit. 193. 
b. 200. b. 2 Rol. Abr. 86. (4) And therefore if there be two Joint-tenants, and one releaſe to 
the other, this paſieth a Fee without the Word ZTeirs, becauſe it refers to the whole Fee, which 


ti. ey jointly teck, aud are puſſeſſed ot by Force of the ſirſt Conveyance, Co. Lit. 9, 200. 


Livery 


JOINT-TENANTS AND TENANTS IN common. 


very, cannot operate ſo as to give him what he already hath; but Te- 
= common Cane releaſe to each other, for a Releaſe ſuppoſeth the 
Party to have the Thing in Demand, but Tenants in common have ſeveral 
diſtinct Freeholds, which one cannot transfer to the other without the 
Solemnity of Livery. : 

But though a Releaſe be the proper Conveyance from one Joint-tenant tovent. „g. 
another, yet if the Jury find that the one Joint-tenant did grant or convey Sid. 452. 
to another, this amounts to a Releaſe; for they having found the ſubſtantial 2 Sand. 96. 
part, the Court is to apply the Words according to the Operation they have, — 6 r. 
in Law ; but every ſuch Conveyance muſt be pleaded as a Releaſe. 8. 2 Chefs 

ver. Wilkins. 


4 Mod. 151. S. P. 8 Mod. 240. Fitzgib. 275. 


do if there be two Joint-tenants for Life, and one is a Feme Covert, and 2 Rol. Abr. 
the Baron and Feme levy a Fine to the other Joint-tenant, and thereby £6, 403. 

nt totum & guicquid in the Land for the Life of the Wife, upon the g — ac. 
Death of the other Joint-tenant the Leſſor may enter, for the Fine enured Z./a ver. 
by Way of Releaſe, and then the other Joint-tenant muſt have claimed the Scawen; & 
Whole from the firſt Feoffment, ſo could have bad the Whole but for N 
own Life. e 

An Agreement between Joint-tenants of an Advowſon, that they ſhould 3 
be Tenants in common, and that each of them ſhould preſent, amounts to Salk 7 oh 
a Severance and Releaſe. CO 

Ld. Raym. 535. 12 Mod. 327. 


If there be two Joint-tenants of a Rent, the one may releaſe to the other; Leon. 167. 
but if the Rent be behind, the one cannot releaſe his Intereſt in the Arrear- 1 
ages to another. | f 
One Joint-tenant or Tenant in common may let his Part for (5) Vears Co. Lit. 186: 
or at Will to his Companion; for this only gives him a Right of taking thea. 
whole Profits, when before he had but a Right to the Molety thereof, and Owen 102. 


he may contract with his Companion for that Purpoſe, as well as he may b Jac. 83, 
with any Stranger. Moor pl. 


194. 
(5) If Father and Son be Joint-tenants for 100 Years, and the Son takes a Leaſe from the Father 
of Lands for 15 Years to begin, Cc. the ſame ſhall conclude the Son to claim the whole Term or 
Parcel of it by Survivorſhip. 2 Leon. 159. ſaid by ZPlowwden, and agreed to by the Court. 


A Partition or Severance between Joint-tenants of a (c) Freehold muſt Rol. Abr 
de by Deed, becauſe by the Notoriety of Inveſtiture they take it jointly 125 = 8 
and to alter that a Matter of Solemnity is required, which is a Deed ; but Co. Lit. 169. 
Tenants in common may make a Partition without Deed ; becauſe that isa. 
only a ſetting out by Metes and Bounds, according to the firſt Inveſtiture 4 


; . yp VE * tenants for 
which gave each of them diſtinct Moieties. Vears might 


. make Parti- 
tion without Deed before the Statute 29 Car. 2. C. 3. of Frauds and Perjuries. Co. Lit. 187. a. 


3. At what Time ſuch Di/pofition muſi be made to take Effe@. 


| Regularly every Diſpoſition by one Joint-tenant to bind kis Compa=(, Lit. 169 
mon muſt be (4) an immediate Diſpoſition ; for the ſurviving Joint-Rol. Abr. 
| 848. 
(2) That if one Joint-tenant covenants to ſtand ſeiſed to the Uſe, 7c. of the Moiety of his Com- 
ponies alter his Death, no Uſe ſhall ariſe, becauſe but a bare Poſũbility. Noy 14. And though 
e ſurvivèe his Companion. Moor 756. — If two Jeint-tenants be of a Term, and the one of 
them grant to J. S. that if he pay to him 10/7. before Michaelmas, that then he ſhall have his 
erm; the Grantor dieth before the Day, J. S. pays the Sun: to his Executors at the Day, yet 
be ſhall not have the Term, but the Survivor ſhall hold place; for it was in Nature of a Commu- 
nication, Co. Lit. 184-5.— That an Agreement by one Jeint-tenaut to alien will not be de- 
cced in Equity. 2 Vern. 63. | 
"E-0 tenant 
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page zo“ tenant cjaiming the Whole by the original Inveſtiture, the Whole muſt 
deſcend to him, unleſs his Companion hath diſpoſed of it from him in lis 
Life- time. 
Co. Lit. 185. But if two Joint-tenants are in Fee, and one lets his Moiety to J. . for 
a. _ Years, to begin after his Death, this is good, and ſhall bind the other, if 
_ : pb a he ſurviyes, becauſe this is a preſent Diſpoſition, and binds the Land from 
h the Time of the Leaſe made, ſo that he cannot after avoid it. 
Lit. f. 289. But a Deviſe for Years in ſuch Manner by one Joint-tenant will not bind 
2 Rol. Abr. the other ſurviving, becauſe that is no preſent Diſpoſition, nor binding on 
$48. the Deviſor himfelf, inaſmuch as he may revoke or cancel his Will, and { 
deſtroy that Deviſe. 
Lit. . 2839, Alſo if there be two Joint-tenants of Lands, and one of them deviſes 
Perk. ſ. $59. away that which belongs to him, and dies, this is a void Deviſe, and the 
Fes Deviſee takes nothing, becauſe the Deviſe does not take Effect till after the 
dor 776- Death of the Deviſor, and then the ſurvivi Joint-tenant takes the Wh 
pl. 1074. eat ot t e * , en viving foln enan akes e 0 ole 
| by a prior Title, viz. from the firſt Feotiment ; but in this Caſe if the 
Deviſor ſurvives the other Joint-tenant, then the Deviſe is good for the 
Whole, becauſe he being the ſurviving Joint-tenant, has the Whole by 
Survivorſhip, and then the Words of the Will are ſufficient to carry the 
Whole Eſtate ; beſides, at the Time of making the Will though he was not 
ſole Tenant, yet he was ſeiſed per mie per tout, and it is impoſſible to 
fix upon any particular Part which he meant to deviſe, becauſe he could 
not then call one Part of the Land more his own than another, and the 
moſt genuine Conſtruction ſeems to give the whole Land, ſince he was ſciſed 
ger tout of it at the 'Time of the Deviſe. 
Co Lit. eg. b. Alſo, if there are two Joint-Tenants, and one of them ſurrender his 
Rol. Abr. Mojety to the Uſe of his laſt Will, and dies before the Surrender is pre- 
. ſented, having made his Will, this is a Severance of the Jointure; for being 
preſented it relates to the ime of the firſt Surrender. 
Porh. 96. If two Joint-renants for Life are, and one of them makes a Leaſe for 
Moer pl. Years of his Motety, either to begin preſently, or after his Death, ard 
514. dies, this Leaſe is good, and binding againſt the Survivor; the Realon 
2 Js. whereof is, that notwithſtanding the Leaſe for Years, the Joint-tenancy 
bd Bits: - « g s . P 
01. in the Freehold ſtill continues, and in that they have a mutual Intere!t 
Dyer 18). a in each other's Life, ſo that the Eſtate in the Whole, or in any Part, 1 
Flow. 263. not to determine or revert to the Leſſor till both are dead; for the 
— . Iac. 91, Life of the one, as well as of the other, was at firſt made the Meaſure of 
0. Lit. 184 5 8 x | 
b.135.a. 86. the Eſtate granted out by the Leſſor, and therefore ſo long as either of 
2. them lives, if the ]o'nt-ternancy continues, he is not to come into Po- 
3 Bull. 13T.ſeffion ; now theſe Joint-tenants having a reciprocal Intereſt in each other 
＋ 200 1 Life, when one of them makes a Leaſe for Years of his Moiety, this does 
ern. 323. 3 x * 
nat depend for its Contiauance on his Life only, but on his Life and the 
Life of the other Joint-tenant, whichſoever of them ſhall live longell, 
according to the Nature and Continuance of the Eſtate whereour it was 
derived; and then ſo long as that continues, ſo long the Leaſe holds good, 
and by conſequence ſuch Leſſce thall hold out the ſurviving Joini-tenant 
and the Reverſioner till the Eſtute whereout his Leaſe was derived be fu. 
deterinined. : 
Co. 96. But if a Rent were reſerved on ſuch Leaſe, this is determined and 
Moor 139. gone by the Death of the Leffor ; for the Survivor cannot have it, be- 
Co Lit. IB;. cauſe he comes in by Title paramount the Leaſe, and the Heirs of tic 
0 3 „„ Leſſor have no Title to it, becauſe they have no (a) Re verſion or Interet 
ifrheExecu- in the Land. 
tors or A- 
miniſtraters cannot maintain an Action of Debt or Covenant, cither upon the Covenant in Law, 
er _cxprets Corcnant, ior Payment of the Rent, if there be auy. 


A. and 


IV, 


1d 
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#* 4. and B. Joint-tenants for their Lives, A. by Indenture leates the "Fagnzey 
Moiety which he holds in Jointure with B. to C. for ſixty Years from the Cro Jac. 91. 
Death of B. if he the ſaid A. ſhall ſo long live, and demiſes the other —_ pl. 
Moicty to C. for ſixty Years from his own Death, if B. ſhall ſo long live; W 
then A. dies, and B. ſurvives; and it was adjudged that this Leaſe was void ver. Heros. 
for both Moieries ; for by the firſt Words it was a good Leaſe from A. of 
his Part upon the Contingency of his ſurviving B. but that never happened, 
and as to B's Part, A. had not Power to leaſe or contract ſor it during the 
Life of B. though he had happened after to ſurvive him, for that was but 
4 bare Poſſibility, which could not be leaſed or contracted for, and there- 
fore the Leaſe was void in the Whole. f 

A. ard B. Joint-tenants for their Lives, . leaſes his Part for ſixty Years, Cro. Jac. 
ic he and B. ſo long live, then B. ſurrerders his Part, and takes back a 337. 
nzw Eſtate; then 4. dies, living B. and it was adjudged, that this Leaſe Rol. Rep. 
made by A. was determined by his Death; for the Joint=tenancy, which 28 3 
would have given them or their Leſſees an Intereſt in each other's Life, is 2 Rol it 
by the Surrender of B. determined and gone, and then the Leaſe of A. ſtood 131. Daniel 
fagle upon his own Life, and conſeque tly by his Death is determined. and Fade 
89 it would be if after ſuch Leaſe for Years by ove Joint- ten ant they had“ Een. 
made Partition of the Joint-Eſtate, and then the | effor had died, his Leaſe 
would be at an End, becauſe the Joirt-tenancy, which thould have ſup- 
ported it after his Death, is by the Partition defeated and gone, 


4. What ſhall be a total Seyerance, or but for a limited Time. 


It hath been holden in Equity, that if three Perſons are jointly intereſted «a, 158. 
in the Truft of a Term for Years, and one of them mortgages his third Yez4 verſus 
Part, chat hereby the Joint-tenancy is wholly ſevered, and that it was not Sue. 
like the Caſe where a Perſon makes lis Will, and afterwards mortgages 
his Eſtate, in which it was agreed to be no total Reyocotion ; for my Lord 
Corper held, that a Jvint-tenancy was odious in Equity, and not like the 
Caſe of a Will, which might have been for the Benefit of the Mortgagor, 
and not have been revoked ; but that it was to the Diſadvantage of the 
Vortgagor that the Jaint-renancy ihould continue; for thereby, if he hap- 
pen to die firſt, all his Eftate and Intereſt goes from his Repreſentatives to 
the Survivor. 

If there be two Joint: tenants of a Rent, and one of them diſſeiſe the C | ;, 188 

n . , & Lit. 188. 
Tenant of the Land, this fevers the Joint tenancy for a Time, the Moiety a 
of the Rent being ſuſpended by Unity of Poſſeſſion, and therefore cannot 
ſtand in Jointure with the other Motety in Poſſeſſion. 

If two Joint-tenants be of a Term, and the one grants Parcel of the cro Elis. 33. 
Term to a Stranger, by this the Joiature of all is ſeverel. Syms's Cale,” 


5. How far the Charges or Incumbrances of one Joint-tenant ſhall aſſect 
the Survivor. 


Regularly all Grants or Charges by one Joint-tenant out of the Land fall Lit. f. 286. 
eff with his Life, and cannot affect the Survivor, becauſe there being no Co. Lit. 184. 
immediate Diſpoſicion of the Land itſelf, that comes whole and intire to the Bridem 
Survivor under the firſt Title, and by conſequence over-reaches al] interme- G2 ID 
diate Charges or Grants thereout by the other Joint-tenant who is dead. 

Therefore if one Joint-tenant acknowledge a Recognizance, or a Statute, *Page21 0 
or ſufereth Judgment in an Action of Debt, Oc. and dieth before Execu- S. 

tiou“ 
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_ tion had, it ſhall not be executed (a) afterwards ; but if Execution be ſued 
(0) Tears, the Life-time of the Conuſor, it ſhall bind the Survivor; alſo in all theſe 


in Fee-ſim- Caſes, if he that charges ſurvive, it ſhall bind for ever. 


le be in- 


ebted to the King, and dieth, after his Deceaſe no Extent ſhall be made upon the Land in the 
Hands of the Survivor. Co. Lit. 18s. a. 


Co. Lit. 186. But if one Joint-tenant grant Feſturam, or Herbagium terre, for Years, 
i and dies, this ſhall bind the Survivor. So if two Joint-tenants are of a 
Water, and one grants a ſeparate Piſcary for Years, and dies, this ſhall bind 
the Survivor; becauſe in theſe Caſes, the Grant of the one Joint-tenanr gives 
an immediate Intereſt in the Thing itſelf whereof they are Joint-tenants. 
Co. Lit. 184. Alſo, tho a Statute or Recognizance acknowledged by one Joint-tenany 
ſhall not bind his Companion, unleſs Execution was taken out in the Life. 
3 _ Abr time of him who acknowledged it; yet if after ſuch Acknowledgment, the 
6 Co. . Joint-tenant who acknawledged it had releaſed to his Companion, the Land 
Lord Aber- would be chargeable with the Statute, tho he who ackrowledged it had 
goveny s died before Execution, becanſe his Acceptance of the Releaſe prevents his 
os. claiming by Survivorſhip. 
2 Sand. 28, So if one Joint-tenant in Fee acknowledges a Recognizance, and aſter- 
wards both Joint-tenants bargain and ſell the Lands to a Stranger, who re- 
conveys It to them, and then he who acknowledged the Recognizance dies, 


the Molety of the Land ſhall be charged with the Recagnizance notwith- 
ſtanding the Survivorſhip. 


6. Of Severance by Operation of Law. 


2 Ard. 202, If a Man hath Iſſue three Sons, and he deviſes to his two youngeſt Sons 
Lands to them jointly for their Lives, and the eldeſt Son, who hath the Re- 
verſion in Fee, dies, by which it deſcends to the ſecond Son, this by Opera- 
tion of Law is a Severance of the Joint-tenancy. 
So if there be three Joint-tenants for Life, and the Reverfion is granted 
* b. o one of them, the Jointure is ſevered as ta the third Part of him to whom 
Cate. the Reverſion is ſo granted. 


Co.Lit. 132. | 
b. S. P. Cro. Eliz. 481, 570. S. P. 2 Sand. 386. S. C. cited. 2 Co. 58. 


2 Co. 58. If two Joint-tenants levy a Fine and declare no Uſes, they are ſeized as 
beſare. | 
If Land be given ta two jointly with Warranty, and one of them makes 
a Feofiment of his Part, the Warranty is loft as to him, but the other may 
Hob. 26. vouch for his Motety ; but if they make Partition, the Warranty is loft a 
(5) But if to both by the (5) Common Law. 


hey make 
+ Partition purſuant to the Statute 31 H. 8. c. 1. t& 42 H. 8. c. 32. the Warranty remains, becauſe 
they do it by Compulſion, Co. Lit. 187. 6 Co. 12. b. 


Co Lit. 185. If one Joint-tenant in Fee take a Leaſe for Years of a Stranger, by 
8 Deed indented, and dieth, the Surveyor ſhall not be bound by the Con- 
cluſion, becauſe he claims above it, and not under it. 


5 


#Pageati * 7. Of Severance by Compulſon of Law; and therein of the Writ 
de Partitione facienda. 


Lit. f. 290. At Common Law Joint-tenants and Tenants in common were not 
Co lit. 187. compellable to make Partition, except by the Cuſtom of ſome Cities and 


Boroughs, 
| But 
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But now by the 31 H. 8. cap. 1. reciting the Inconventencies which | 
oint· tenants and Tenants in common lay under, from one Joint-renant's or | 
Tenants in common occupying the whole Land, or receiving the whole 
Profits, it is ena cted. Seck. 2. Thar all Joint-tenants and Tenants in 
« common that now be, or hereafter ſhall be of any Eſtate or Eftates of 
« (a) Inheritance in their own Rights, or in Right of their Wives, of any (a) The sta- 
« .Manors, Lands, Tenemerts or Hereditaments within the Realm oftutezzH.s. 
© England, Wales, or the Marches of the ſame, ſhall and may be coacded in SH 
« and compelled by virtue of this preſent Act, to make Partitions between — = & 1 
them of all ſuch Manors, Lands, Tenements and Hereditaments, as they Ioint- te- | 
« now hold, or hereafter ſhall hold as Joint-tenents or Tenants 1a common nants and 
by Writ de Partition? fucien de, in that Cafe, to be deviſed in the King — 
« our Sovereign Lord's Court of Chancery, in like Manner and Form as Life or 
„ Coparceners by the common Laws of this Realm have been and are ears. 

« compelled to do, and the ſame Writ to be purine at the common Law. 

Provided that every of the ſaid Joint- tenants or Tenants in common, 
« and their Heirs, after ſuch Partition made, ſnall and may have Aid of the 
« gther, or of their Hers, to the Intent to dereign the Warranty Paramount, 
« and to recover for the Rate as is uled between Caparceners after Partition 
„ made by the Order of the Common Law.” 

Before theſe Statutes the Writ of Partition was confined to Coparceners ; C Hit ___ 
alſo it lay againſt the Alienee of a Coparcener, for a Coparcener cannot by a. 167. a 
her Alienation deveſt the Right of her Siſter to divide the Eſtate, nor can ſhe Dyer 98. b. 
deſtroy her Writ of Partition; but the Alienee had no ſuch Writ of Parti- 
tion, becauſe ſuch Alienee took an undivided Moiety ; nor was the Alienee 
under the Reaſons on which the Law had founded ſuch Right of Diviſion, 
which was, that the Inheritance might be ſeparated after Marriage into di- 
ſtint Families; and for the fame Reaſons the Tenant by the Curteſy, tho? 
he came in by the Act of Law, could not have this Writ, tho' it lay againſt 
him by the ſurviving Coparceners. 

But now by Force of theſe Statutes, the Alienee of one Parcener mayCo. Lit. 175. 
have a Writ of Partition againſt the other Parcener, becauſe they are Le-a. 
nants in common. 

So Tenant by Curteſy ſhall have a Writ of Partition upon the Statute, | ., 
32 H. 8. cap. 32. for though he is neither Joint-tenant nor Tenant in com- B. 
mon, yet being in equel Miſchief with thoſe to whom the Statute gives this 
Remedy, he is within the Equity thereof. 

But if three Coparceners are, and a Stranger purchaſe the Part cf one of And. 30. pl. 
them, he cannot join with either of the two Coparceners in a Writ of Par- 22. 
tition, either at common Law or by Force of the Statute ; for the Words Co. Lit. 175. 
of the Preamble of the Statute are, Aud none of them by the Lazy doth or Keilw. 208. 
may know their jeveral Parts, &c. and cannot by the Lanvs of dis Realm male Dyer 128. 
Partition without their mutual Aſſents: Now in this Caſe one of them, viz. Bendl. 42, 
the Parcener may have a Writ of Partition at common Law, and therefore Pl. 75: 
cannot come within the Preamble and Intent of the AQ, and ta cannot join 
with the Purchaſer in a Writ of Partition brought upon it. 

* It hath been hoiden, that a general Writ by Joint-tenants or 'Tenants Pagez 12 
in common grounded on this Statute, and concluding contra formam Statut. Cro. Eliz. 
is ſufficient, without reciting the Cale particularly, ſo as to bring it within 3 


the Statute ; for the framing of the Writ is left to the Clerks in Chancery, Cro. Eliz. 
and muſt be according to the Form which they have deviſed. 759. 


2Lutw. 1018. 
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In this Writ Partition may be demanded of the View of Frank-pledge, Fro. Ein, 
together with the Manor; for though it be not ſeverable of itſelf, nor partible, 739. 
yet the Profits thereof may be divided, or it may be divided thus . that the — 9 
ene thall have it at ont Time, aud the other at another; alſo being demanded g, un ver. 


with Oe. 
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with the Manor, it may well be entirely allotted to one, and the Land in 
Recompence to another. | 
Booth 245. In this Action there are two Judgments ; the firſt is Quod Partitio fiat inter 
333 partes prediaas de tenementis predia” cum pertinen. and upon this there 
0 17 goes out a judicial Writ to the Sheriff to make Partition, which recites firſt 
the Writ of Partition and Judgment, and then commands the Sheriff, tg. 
(eyrhe She- gether with twelve Men of the Vicinage, Cc. to go in (a) Perſon to the 
riff muſt go 1 enements to be divided, and there in the Preſence of the Parties, (if they 
in Parſon, appear on Summons to be made) by the Oaths of thoſe twelve Men, to make 
otherwiſe an equal and fair Partition, and allot to each Party their full and juſt Share, and 
N then return the Inquiſition of the Partition annexed to the Writ, under the 
thereof the Seals of the Sheriff, and the Jurors, whoſe Names are likewiſe to be returned. 


Court will 
ſtay the filing of the Return, and award a new Writ, for the Writ _— his Commiſſion, he can- 


not deviate from it; but if the Sheriff returns that he was there in Perſon, and this Return is re- 
ceived and filed, then any Information to the contrary comes too late; becauſe by the filing it is 
become Matter of Record, againſt which no Averment in Pais lies; neither can the Party have 


Error upon the Return. Cro. Eliz. 9, 10. Clay's Caſe. 


Co. Lit. 169. When the Inquiſition is thus returned, upon Motion made to the Court, 
the ſecond Judgment is given in this Manner: Ides conſiderat eft fer Cur 
guod Partitio fir ma 2. ſtabilis in perpetuum teneut ur. 

Rol. Abr. In a Writ of Partition, if the judgment be given quod Partitio fiat, and 

7:9. Lord thereupon a Writ is directed to the Sheriff to make Partition, no- Writ of 

3 2, 7 Error lies hereupon, for the Judgment is not compleat till the Sheriff's Re- 

' Warwick, turn, and the ſecond Judgment which the Law requires hereupon, v.. god 

Cro. Eliz. Partitio, Cc. for before that the Plaintiff may be nonſuit, or he may, upon 


Cro. Jac. | 
324. 2 Bull. 104 like Caſe adjudged, & vide 2 Rol. Rep. 125. 2 Bull. 119. 


Cro. Eliz. 65. If the Writ be brought bv one Joint-tenant againſt ſeveral, and there 
happens to be Error in the Execution of it, and one of the Defendants 
releaſes all Errors to the Plaintiff, this ſhall not bar the others; for each 
having a diſtinct Intereft {hill not be prejadiced by the Releaſe of his 
Companion. 

Dyer265.pi. A. and B. Tenants in common of a Manor, A. purchaſes ſeveral Free- 

S, ' Dalion'sholds that lay fo mixed with the Demeſne Lands of the Manor that they 

Sher 265- could hardly be diſtinguiſhed from them; B. brings a Writ of Partition 
of the Manor only; and it was adjudged that Partition ſhould be made, 
and a Writ awarded accordingly ; upon the Execution of which Writ 
A. comes to the Sheriff and Inqueſt, and informs them with the Pur- 
chaſe of the Freeholds, that are not Parcel of the Manor, and bids 
them take care how they make Partition of all the Lands within ſuch 
a Compaſs, left they offer Violence to their Conſciences ; but does not 
ſhew them the Freeeholds diftinaly, nor the Limits of the Manor, 
which obliged the Sheriff to adjourn to a certain Day, on which one 
of the Inqueſt made Default ; and thereupon the Sheriff rerurns a Fine 

*Page21 z* of 40 s. with an Account of the Dithculties they met with, & witerins 
frofter Brevitatem teniporis Breve illud exequi non potuit, it was held, that A. 
ought to ſhew the Bounds of the ſeveral Freeholds that he purchaſed, or the 
Number of the Acres; but if no Light or Evidence is given by either 
Party to the Inqueſt, and they make Yartition de tanto guat, reſumitur N 
dignoſcitur per Fraſumptiones, it is good N for they are under an Obligation 
to execute the Commands of the Court at their Peril. 


i If 
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If after the Awarding of the judicial V rit, and before the Return of it, Daliſon 59. 
the Defendant dies, yet the Partition is good, and the V\ rit ſhall nor abate, 
becauſe before the Death of the Defendant Judgment was given that Par- 
tition ſhould be made; and though upon the Return of the judicial Writ 
there is another Judgment given, yet that 1+ given in Confirmation of the 
firſt Judgment; it ſeems likewiſe, that upon the Return of the judicial 
Writ no Exception can be taken to it; therefore it is not material whether 
the Defendant be dead or alive, ſuice he can have no Advantage by any Plea 


on the Return of the Writ. 

The Proceſs in this Writ is Summons, Attachment, and Diſtreſs in- F. N. B. 62. 
finite. ; Booth 2.45. 
A. and B. were Joint-tenants for Years, B. ſuffers C. to occupy his. Tac.218. 
Moiety with him, and A. bring a Writ of Partition againſt R. and C. ſup- gee verſus 
poſing that B. had granted a Motery of his Part to C. C. thews that he was Clert. 
but "Tenant at Will to B. whereupon the W rit abated ; whether A. might 
have another Writ of Partition againſt B. by Journeys Accounts, was the 
Queſtion ; and reſolved, that he might; for the Poſſeſſion of C. was good 
Colour for bringing the Writ of Partition, and A. could not take notice what 
Eſtate C. had. 

By the (a) 8 H 9g V. 3. cap. 31. intitled an AQ for the eaſier obtain-() And 
ing Partitions of Lands in Coparcenary, Joint-tenancy and Tenanc "paar {pe a 
common, reciting, That whereas the Proceedings upon W rits of Partition , 4 Aare, 
between Coparceners by the common Law or Cuftom, Joint-tenants and c. 18. . 2. 
Tenants in common are found by Experience to be tedious, chargea- 
ble, and ofrentimes ineffeCtual, by Reaſon of the Difficulty of diſco- 
vering the Perſons and Iiſtates of the Tenants of the Manors, Meſſuages, 

Lands Tenements, and Hereditaments to be divided, and the defective 
or dilatory executing and returning of the Proceſs of Summons, At- 
tachment and Diſtreſs, and other Impediments in making and eſtabliſh- 
ing of Partitio's, by reaſon of which divers Perſons having undivided 
Parts or Purparts, are greatly oppreſſed and prejudiced, and the Pre- 
miſſes are frequently waſted and deſtroved, and lie uncultivated and 
unmanured, ſo that the Profits of the ſame are totally or in a great 
Meaſure loſt; for Remedy whereof it is enacted, That aſter Proceſs 
« of Pone, or Attachment returned upon a Writ of Partition, Afſidavit 
being made by any credible, Perſon of due Notice given of the ſaid 
«* Writ of Partition to the Tenart or Tenants to the Action, and a Copy 
thereof left with the Occnpier, or Tenant or Tenants, or, if they can- 
not be found, to the Wife, Son, or Daughter, (being of the Age of 
A twentv-one Years, or upwards,) of the Tenant or Tenants, or to the 
* Tenant in actual Pofleſſion by Virtue of any Eſtate of Freehold or for 
* Term for Years, or uncertain Intereſt, or at Will, of the Nianors, 
“Lands, Tenements or Hereditaments whereof the Partition is de- 
* manded, (unleſs the fard Tenant in actual Poſſeſſion be Demandant in 
* the Action.) at leait forty Days before the Day of Retwn of the fait 
* Pare ot Attachment, if the 'Tenart or Tenai:ts of ſuch Writ, or ary 
* of them, or the true Tenavt to the Meſſuages, Lands, Tenements, 
and Herediraments as aforeſaid, ſhall rot in ſuch Caſe within fifteen 
Pays aſter Return of ſuch V\ rit of Pine or Attachment cauſe an Ap- 
** pararice to be entred in ſuch: Ceurt where ſuch Writ of Fore or 
Attachment ſhall be returnable, then ip Default of ſuch Appearance, 
* the Demandant having entered bis Declaration, the Court” may pro- 
** #ceed to examine the Demandanr's "title, and Quantity of his Part and Page 214 
* Purpart, and zccordingly as they ihail find his Right, Part and Pur- 
„part to be, they ſhall for fo much give Judgment by Default, and 
award a Writ to make Partition, whereby ſuch Proportion, Part and 
Purpart may be ſe: out feyeraily ; which \\ rit beivg execured, after 
** eight 
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eight Days Notice given to the Occupier, or Tenant or Tenants of the 
Premifſes, and returned, and thereupon final Judgment entered, the 
ſame ſhall be good, and conclude all Perſons whatloever, after Notice 
as aforeſaid, whatever Right or Title they have, or may at any Time 
claim to have, in any of the Manors, Meſſuages, Lands, Tenements 
and Hereditaments mentioned in the ſaid Judgment and Writ of Parti. 
tion, although all Perſons concerned are not named in any of the Pro- 
ceedings, nor the Title of the Tenants truly ſet forth. 
„Provided always, That if ſuch Tenant or Perſon concerned, or 
either of them, againſt whom or their Right or Title ſuch Judgment 
by Default is given, ſhall within the Space of one Year after the firſt 
Judgment entered, or in caſe of Infancy, Coverture, non ſane Me- 
moriar, or Abſence out of the Kingdom, within one Year after his, her 
or their Return, or the Determination of ſuch Inability, apply them- 
ſelves to the Court by Motion where ſuch Judgment is entered, and 
ſhew a good and probable Matter in Bar of ſuch Partition, or that tho 
Demandant hath not Title to ſo much as he hath recovered, then in 
ſuch Caſe the Court may ſuſpend or ſet aſide ſuch Judgment, and ad- 
mit the Tenant and Tenants to appear and plead, and the Cauſe 
ſhall proceed according to due Courſe of Law, as if no ſuch Judgment 
had been given; and if the Court upon hearing thereof ſhall adjudge 
for the firſt Demandant, then the ſaid firſt Judgment ſhall ſtand con- 
firmed and be good againſt all Perſons whatſoever, except ſuch other 
Perſons as ſhall be abſent or diſabled as aforeſaid ; and the Perſon or 
Perſons fo appealing ſhall be awarded thereupon to pay Cofts ; or if 
within ſuch Time or Times aforeſaid the Tenants or Perſons concerned, 
admitting the Demandant's Title, Parts and Purparts, ſhall ſhew to 
the Court any Inequality in the Partition the Court may award a new 
Partition to be made in Preſence of all Parties concerned, (if they 
will appear,) notwithſtanding the Return and filing upon Record the 
former, which ſaid ſecond Partition returned and filed ſhall be good 
and firm for ever againſt all Perſons whatſoever, except as before ex- 
cepted. 
40 ud it is further enacted, That no Plea in Abatement ſhall be ad- 
mitted or received in any Suit for Partition, nor ſhall the ſame be abated 
by reaſon of the Death of any Tenant. 
And it is further enacted, That when the High Sheriff by reaſon 
of Diſtance, Infirmity, or any other Hindrance, cannot conveniently 
be preſent at the Execution of any Judgment in Partition, in ſuch Caſe 
the Under Sheriff, in Preſence of two Juſtices of the Peace of the 
County where the Lands, Tenements, or Hereditaments to be divided 
do lie, ſhall and may proceed to Execution of any Writ of Partition 
by Inquiſition in due Form of Law, as if the High Sheriff were then 
perſonally preſent ; and the High Sheriff thereupon ſhall, and is hereby 
enabled and required to make the ſame Return as if he were perſonally 
reſent ar ſuch Execution; and in caſe ſuch Partition be made, re- 
turned and filed, he or they, that were Tenant or Tenants of any of 
the ſaid Meſſuages; Lands, Tenements, and Hereditaments, or any 
Part or Purpart thereof, before they were divided, ſhall be Tenant or 
"Tenants for ſuch Part ſet out ſeverally to the reſpective Landlords or 
Owners thereof, by and under the ſame Conditions, Rents, Covenants, 
and Reſervations where they are or ſhall be ſo divided: and the Land- 
lords and Owners of the ſeveral Parts and Purparts ſo divided and 
alloted, as aforeſaid, ſhall warrant and make good unto their reſpective 
* "Tenants the ſaid ſeveral Parts ſeverally after ſuch Partition, as they 
are or were bound to do by any Copy, Leaſes, or Grants of their re- 
ſpective Parts before any Partition made; and in caſe any Demandant 
be Tenant in actual Poſſeſſion to the Tenant to the Action for his Part 


and Proportion, or any Part thereof, in the Meſſuages, Lands, 'Tene- 
: „ ments, 
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ments, and Hereditaments to be divided by Virtue of a Writ of Partition 

« as aforeſaid, for any Term of Life, Lives or Years, or uncertain Intereſt, 

« the ſaid Tenant ſhall ſtand and be poſſeſſed of the ſaid Purparts and Pro- 

« portions for the like Term, and under the ſame Conditions and Cove- 

« nants, when it is ſet out ſeverally in purſuance of this, or any other Act, 

« Statute or Law, for that Purpoſe. 

« And it is further enacted, That the reſpeQive Sheriffs, their Under- 

« Sheriffs and Deputies, and, in caſe of Sickneſs or Diſability in the 

« High Sheriff, all Juſtices of the Peace, within their reſpective Divi- 

« ſions, ſhall give due Attendance to the executing ſuch Writ of Parti- 

tion, unleſs reaſonable Cauſe be ſhewn to the Court upon Oath, and 

« there allawed of, or otherwiſe be liable every of them to pay unto the 

« Demandant ſuch Coſts and Damages as ſhall be awarded by the Court, 

« not exceeding five Pounds, for which the Demandant or Plaintiff may 

« bring his Action in any of his Majeſty's Courts of Record at Meſimin- 

« fer, wherein no Effoign, Protection, Privilege, or Wager of Law ſhall 

« be allowed, nor any more than one Imparlance ; and in caſe the De- 

« mandant doth not agree to pay to the Sheritts or Under-Sheriffs, Juſtices, 
' 4 and Jurors ſuch Fees as they ſhall reſpectively demand for their Pains 

« and Attendance in the Execution of the fame, and returning thereof, 

« then the Court thall award what each Perſon ſhall receive, having reſpect 

to the Diſtance of the Place from their reſpective Habitations, and the 

« Time they mult neceflarily ſpend about the fame, for which they may 

« ſeverally bring their Actions.“ | 

By the 7 Anne, cap. 18. it is enatted, © That if Coparceners, or Joint- » Aung, 4. 

te tenants or Tenants in common be ſeiſed of any Eſtate of Inheritance in 18. 

« the Advowſan of any Church or Vicarage, or other Ecclefiaftical Pro- 

motion, and a Partition is or ſhall be made between them to preſent 

« by Turns, that thereupon every one ſhall be taken and adjudged to be 

e ſeiſed of his or her ſeparate Part of the Advowſon to preſent in his or 

« her Turn; as if there be two, and they make ſuch Partition, each ſhall 

* be ſaid to be ſeiſed, the oe of the one Moiety to preſent in the firſt 

* Turn, the other of the other Moiety to preſent in the ſecond Turn; 

* in like Manner if there be three, four or more, every one ſhall be ſaid to 

* be ſciſed of his or her Part, and to preſent in his or her Turn.“ 


K) Joint-tenants and Tenants in common how 
to fue and be fucd; and herein of Summons 
and Severance, | 


OINT-TENANTS being ſeiſed per mie & per tout, and deriving Co. Lit. 
by one and the ſame 'litle, muſt jointly implead and be jointly im- 180. b. 
pleaded with others. 

So though one Joint-tenant may diſtrain for Rent, yet he cannot bring an | 
Action of Debt, ror (a) avow for Rent-Arrear without making himſelf Carth. 328. 
Bailiſf to his Companions, that they may be privy to the Suit, and be in- - ow and 
titled to their Shares upon his Recovery thereof in their Right. p Mod. 72. 


150. S. C. 
(2) That Joint-Feaſants muſt join in Avowry for Damage -Feaſant. Thompſ. Ent. 264. 5 Mod. 15 1. 


If A. and B. Joint-tenants and to the Heirs of B. join in a Leaſe *Pagez16 
for Life, A. has a Reverfion, and thall join in Action of Waſte; but Co. Lit. 42. 
the Writ muſt be ad £xharedi:ationem of B. becauſe he only hath. then. 
Inheritance, | | 


But 
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Noy 1. Far- But if two Joint-tenants acknowledge a Statute, and their ſ&veral Lands 
— 8 4. are taken in Execution, and after, upon the Invalidity of the Statute, they 
judged. jointly bring an Audita Querela, the Writ ſhall abate ; for they ought to 
have ſeveral Writs; for the Wrong done to one by the Execution of his 
Land is no Tor: to the other. 

Show. Rep. And although regularly Joint-tenants are to join and be joined in an Ae. 
— 3 tion, yet it is otherwiſe with Tenants in common; and therefore if in EjeQ. 
3 5 ment the Plaintiff declares on a Leaſe made by A. and B. and on the 
Carth, 224. Trial it appears that they are Tenants in common, the Plaintiff cannot re- 
Mod. 102. cover; but if A. and B. had been Joint- tenants, a Joint-teafe to the Plain- 
22 tiff had been good, and he might have declared quad demiſerunt; and the 
any dg Reaſon of the Difference is, that Tenants in common are of ſeveral Titles, 
d. Raym. and therefore the Freehold is ſeveral ; and if they are diſſeiſed, they ſhall 
$12, 341. be put to their ſeveral Actions; as therefore the Lands of Tenants in 
3 Fan common are to be conſidered as different Eſtates depending on different Ti- 
many. Meg, tles, the Plaintit ſhall not recover, becauſe that were to allow the Plain- 
3. R. Mich. tiff to try two ſeveral and different Titles in one Iſſue at the ſame Time, 
15 Gee. 2. and therefore the Plaintiff to make out his Title muſt ſhew and prove that 
each demiſed the Whole to him, or elſe he doth not prove the Declaration; 

«vhereas the Diſcovery ef the Tenancy in common proves the contrary ; 

and as they have different Titles ro a Moiety only, fo they could not each 

of them demiſe the Whole; but Joint-tenants are ſeiſed per mie £5 

per tout, and they derive by one and the ſame '[itle, and therefore each 

may be ſaid to demiſe the Whole; and as they muſt join in an Action 

for any Violation of their Poſteſſion, fo for the ſame (a) Reaſon too their 


| (a) Bot - Leſſee on their joint Demiſe +. 


void an 


Difficulty in thoſe Caſes, the bet Way ſeems to be for them to join in a Leaſe to a third Perſon, 
and that Leſſce to make a Leaic to try the Title. Noy 13t. 


+ Tenants in common cannot make a Joint-leaſe, 2 Wilf, 232. 


— 


t The Plaintiff may declare on a Demiſe of one undivided Moicty by one Tenant in common, and in 
Bis fecond Count, of a Demiſe of the other undivided Moicty, by the other Tenant in common, Sc. 


15. f 314. But though Tenants in common having (4) ſeveral and diſtinct Rights can- 


Co. Lit. 197. hot join in an Action, ver where the Thing is (e) invite, as a Horſe, Hawk, 
33 they muſt join, theſe being in their Nature nor ſeverable, and therefore 
(5) Cannot from the Neceſſity of the Caſe the Law aduwits them to join. 
join, though 


they come 
in by one Feoffmertt, Mod. 11. (e) And therefore "Tenants in common ſhall join in a Sure im- 


prdit, becavſe the Preſentation to the Advorvion is intire. Co. Lit. 197. b And for this Rea» 
ſon Tenants in commion of a Seigrory ſhall join in a Writ of Right of Ward, and Raviſhment of 
Ward for the Pady, Co. Tit. 197. b. Alſo "Tenants in common ſhall join in D-tinne of Char- 
ters, and it the ce be noniun, the other ſhall recover. Co. Lit. 197. b.— And ſhall join in a 
WWrrrentia Char te, but fever in Voucher. Co. Lit. 197. b. 


Co. Lit. 197. So if there be two 'Fenants in common, and they make a Leaſe ſor Life, 

- WE 5 rendering Rent, this Reſeryation, though made by joint Words, ſhall-fol- 
low the Nature of the Reverſion, which is ſeveral in the Leflors ; therefore 

they ihall be put to their ſeveral Aſſiſes if they be dilletſed, as if there had 

been diſtinct Reſervations f. 

if Or May li 

bring + ject - 

ment, declaring as mentioned in the Note above. 


Lit. C 375. Alſo Tenavts in common ſhall join in Actions perſonal, as Treſpaſs 
Co. Lit.195.jn breaking into their Houſe, breaking their Ireloſure or Fences, feeding, 
4 wiſting, or defou'ing their Graſs, cutting down their Timber, fiſhing in 
chen Fiſcary, Cc and thall recover jointly their Damages z becauſe " 

8c 
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thoſe Actions though their Eſtates are ſeveral, yet the Damages ſurvive to 
ll; and it would be unreaſonable to bring ſeveral Actions tor one fingle 
Treſ paſs. . | 

So if there be two Tenants in common of a Manor, and they make Co Lit. 192, 
2 Bailiff thereof, and one of them die, the Survivor ſhall have an Action a. 
* of Account, for the Action given unto them for the Arrearages upon the page 217 
Account was joint. | 

So if two Tenants in common ſow their Land, and a Stranger eateth the Co. Lat 192. 
Corn wich his Cattle, though they have the Corn in common, yet the Action *- 
given to them for the Treſpaſs is joint, and {hall ſurvive. 

Tenants in common may join or ſever in (a) Debt or Covenant for Rent; 
but if they ſever, the Demand mult be de una M-dictate of the whole Rent, Co 259. 
and not of a certain Sum, which amounts to a Xloiety. — . 4 
Lord Lade- 
lace. (a) But in an Avowry they ought to ſever, Co. Lit. 188. b. 


And as in Treſpaſs Tenants in common ſhall join, ſo they ſhall for a Cro. Jac. 
Nuſance done to their Land, for it is Perſonal, and concerns the Profits of 8 MY 
. } One 
the Land; but for Forging of falſe Deeds they thall ſever, for that con- Bar uit. 
cerns the Inheritance of the Land; as to Nuſance if it be continued aſter 
the Death of one of the Tenants in common, his Deviiee ſhall join in Ac- 
tion with the Survivor, for the Continuance thereof is as the new erecting of 
ſuch a Nuſance. | 
A. makes a Leaſe, in which the Leſſee covenants with the Leſſor, &c. Mich. 19 
to repair; Leſſor grants his Reverſion by ſeveral Moieties to ſeveral Per- mac 2. * 
ſons, and Leſſee aſſigns to J. S. In an Attion of Covenant by the Gran- Aeg ver 
tees of the Reverſion for not repairing, the Queſtion was, If two Tenants z,&. 
in common of a Reverſion could join in bringing an Action of Covenant Sid. 157. 
againſt the Aſſignee? And it was held, that they could and oughr to join — 2 
in this Caſe, being a mere Perſonal Action, according to Littletons Rule, 52. 28 
which was held to be general, without Relation to any Privity of Con- Raym. 80. 
tract; and that the Covenant being indivifible, the Wrong and Damages S. C. & vid? 
coul. iſtributed becauſl * to this Pur- 
could not be diſtributed becauſe uncertain, —_— 
pule NKeilw. 
; LI i4. 18H 6. 
6, 7. 28 E. 3, 90. Moor 40. Godb. 90, 283. Bro. Finder in Aion Tog. Bendl. 89. 


Joint-tenants and Tenants in common are to join in a Quare impedit ; 
the firſt, becauſe they are jointly ſeiſed, and claim by a joint Title; the Co. on 
FA - n 1 . . * . 0 197. K 
) latter out of Neceſſity, becauſe the Thing is intire. 1 Adi 6s: 


, 63. 
Comp. Incumb. 253. vide /up. 7 Ann. c. 18. (6) If two Tenants in common be of an Ad- 
vowſon, and they bring a Pure impedit, and the oue doth releate, yet the other ſhall ſue for and 
recover the whole Preientment. Co. Lit. 197 b. 


If Joint-tenants or Tenants in common refuſe to ſet out their Tithes, Hut. rar. 
the Action mutt be brought againſt them both; but if one of them only 8 Be, 
occupy the Land, the Action is to be brought againſt him ; or if one Joint- 30. 
tenant or Tenant in comman fets out the Tithes, and the other takes them 
away, the Action mult be brought againſt the Wrong-doer. 

If a Leaſe for Years le made to R. and C. rendring Rent, and C. Palm. 284. 
aligns his Moiety to D. and after the Rent is in Arrear, the Leſſor may 
bring an Action of Debt for the Rent againſt B. and D. for the Reverſion 
remains intire. 

If two Joint-tenants bring Treſpaſs, pending the Action one of them 
dies, the Writ ſhall abate ; ſecus if brought againſt them, for in the latter Oro. Jae. 19. 
Caſe, the Action is both joint and ſeveral r. 3 

Er 8859 
N.. 3. c. 11. f. 7. the Death of one Plaintiff, or Defendant, where there is another ſurviving, net 
w abate the Suit. 


Alfa 


— 
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Cro.Jac. 19. Alſo where a Quare impedit is brought by two Joint-tenants, and pend- 
ing the Action one of them dies, the Writ ſhall not abate; and this out 
of Neceſſity, leſt the fix Months ſhould elapſe, and thereby the Action be 
loſt. i 8 
Co. Lit. 188. If one Joint-tenant refuſes to join in Action, he may be ſummoned and 
ſevered ; but herein it is to be obſerved, that if the Perſon ſevered dies, 
the Writ abates, becauſe the Survivor then goes for the Whole, which 
he cannot do on that Writ, where on the Summons and Severance he 
went only for a Moiety before, for the Writ cannot have a double Ef. 
* page 218 fect, to wit, for a Moiety in caſe of Summons and Severance, and for * the 
Whole in caſe of Survivorſhip ; and the Law is the ſame if ſuch Joint- 
tenants proceed without Summons and Severance, for ſince both by the 
Writ might by Poſſibility recover their Moteties, they ſhall not go on for 
the Whole in caſe of Survivorthip, becanſe the Words and Effect of the 
Writ at the Time of its firſt Purchaſing was that each might recover his 
4 See the Moiety, and therefore a new Writ muſt be purchaſed to enable one to pro- 
preceding ceed for the Whole F. | 

Note, ante 

217. | 

Co. Lit. 197. But in perſonal and mixed Actions where there is Summons and Seyer- 
ance, and yet after ſuch Summons and Severance the Plaintiff goes on 
for the Whole, there if one of them dies, yet the Writ ſhall not abate, 
becauſe they go on for the Whole after Summons and Severance ; and if 
they were to , bo a new Writ, it would only give the Court Authority to 
go on for the Whole. 

Co. Lit. 197. So if two Joint-tenants bring a Writ of Ward, and they are ſummoned 
and ſevered, and the ſevered Perſon dies, the Writ ſhall not abate, becauſe 
after ſuch Severance he went on for the Whole; and ſo he does in this Caſe, 
after the Death uf his Companion, 

Co. Lit. 197. So in a Quare impedit by two Joint-tenants, and one is ſummoned and 
b ſevered, and the ſevered Perſon dies, the Writ thall not abate, becauſe the 
Advowſon is an entire Thing ; and he proceeded for the Whole after the 
Severance, and ſo he may after the Death, Cc. 

If two Joint-tenants bring an Aſſiſe, and the one is ſevered, if it be 
571. found that the other had Goods taken upon the Land, he ſhall recover 
Moor 466. ſole Damage for them. 

Cro. Eliz, Wherever Tenants in common ought to join in an Action, and one 
554. alone brings the Action, the Defendant ought to plead the Tenancy in 
SxIn. 12. pl. common in Abatement, which is a Defence the Law allows him, that he 
— 4. pl. may not be twice charged; but if he plead in chief, and it be found 
10, 32. Againſt him, the Plaintiff ſhall have Judgment, becauſe he loſes the 
Mod. 102. Opportunity of pleading in Abatement by pleading to the Right of the 


12 Mod. 96, Action. 

301, 657. 

Ld. Raym. - | 

312, 341. 2 Stra. 820. S. P. in Heaſman ver. Moon, X. B. Mich. 15 Geo. 2. 2 Lev. 113. Carth, 63. 


Dyer 279. 


II H. 4. 17. 
Rol. Abr. 


2 Inſt, $23, If Joint-tenancy be pleaded by Fine or Deed in Abatement of the 
* Demandant's Action, he cannot take a general Averment that the Te- 
nant is ſole ſeiſed, for that were directly to contradict them, and ſet them 
aſide by a Matter of lefs Force and Solemnity than they are; but he 
may confeſs the Joint-tenancy which the Tenant pleads after the Fine levied, 
bur that the Joint-tenanr not named releaſed to the Tenant before the Writ 
brought, or that both the Conuzees infeoffed one who infeoffed the Te- 
nant ; but at this Day, if the Tenant had been infeoffed by Deed, and had 
pleaded Joinr-tenancy, to abate the Demandant's Writ, the Demandant 
might have averred generally, that the Tenant is ſole ſeiſed, for the Statute 
of 34 E. 1. de Cunjuuctim Feoffeatis extends to Joint-tenancy by Deed tho 
not by Fine, but by the common Law the Demandant was not _—— 

| that 
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that Plea, where the Tenant claimed under a Deed, no more than when 
he claimed under a Fine; but if the Tenant claims by Feoffment in Pais, 
and plead that in Abatement of the Demandant's Action, the Demandant 
may aver ſole Tenancy, becauſe the Feoffment is to be proved viv voce 
per Pares, whoſe Credit is not more regarded by the Court than the De- 


mandant's. 


E 


(L) Of the Remedies which Joint-tenants and Te- 


nants in common have againſt each other, 219 


the Common Law Joint-tenants and Tenants in common had no Co. Lit. 192. 
Remedy againſt each other, where one alone received the whole a. 186. a. 
Profits of the Eſtate, for he could not be charged as Bailiff or Receiver 3 an. FE 

to his Companion, unleſs he actually made him ſo; but now by the So iftwo had 
485 Ann. cap. 16. it is provided, that they and their Executors and a Ward in 


Adminiſtrators may have an Account againſt the others as Bailifis, for re-<2 mon, 


ceiving more than their Proportion, and againſt their Executors and Ad- . e 
miniſtrators. 2 
F. N. B. 118. 


But if one Joint-tenant or Tenant in common had ejected or (a) with⸗- 
held the Poſſeſſion from his Companion, ſuch Joint-tenant or Tenant in "24 Lat. 199. 
common ſo ejected might have maintained an Ejectione firme againſt ſuch * 
Ejector, Cc. +. (a) But tho 
one Tenant 
in common m2y diſſeiſe the other, yet it muſt be by actual Diſſeiſin, as turning him out, hindering 
him to enter, Cc. but a bare Perception of Profits is not enough. Salk. 392 pl. 4. 7 Mod. 3g. 
See Ld. Raym. 404, 737, 750, 830. 8 Mod. 109. Comyns 113. pl. 74. Ld. Raym. 716. Stra. 531. 
2 Stru. 960, 1180. Confellion of Leaſe, Entry, and Ouſter, is ſufficient on an Ejectment, in the 
Calc of a Tenant in common, without Proof of actual Ouſter. P. 6 Geo. 3. 3 Bur. 1895. 


Alſo one Joint-tenant or Tenant in common may offend againſt the Sta- latch zar. 
tutes againtt forcible Entries, either by forcibly ejecting, or forcibly hold- Palm 41g. 
ing out his Companions ; for though the Entry of ſuch a Tenant be 
lawful per mie & per tout, fo that he cannot in any Caſe be puniſhed in an 
Action of Treſpaſs at the Common Law]; yet the Lawfulneſs of his Entry 
no way excuſes the Violence, or leflens the Injury done to his Companion, 
and conſequently an Indictment of forcible Entry into a Moiety of a Ma- 
nor, tc. is good. 

But though Joint-tenants and Tenants in common being actually ejected Lit. ſ. 323. 
had theſe Remedies at common Law, yet ſuch Remedies were only extend- 
ed to Things real; and there was no Remedy where a Horſe, Hawk, c. 
were ſeiſed by one Joint-tenant or Tenant in common, but by reſeizing it 
again when a proper Opportunity ſerved. | | 

if there be two Tenants in common of a Manor to which Waif and Ce. Lit. 200. 
Stray belong, a Stray doth happen, they are Tenants in common of thea. 
ſame ; and if the one doth take the Stray, the other hath no Remedy by 
Action but to take him again; but if by Preſcription the one is to have the 
hr{t Beaſt happening as a Stray, and the other the ſecond, there an Action 
lieth, if the one take that which pertains to the other. 

So if there be two Tenants in common of a Park or Dove-Houſe, and co. Lit. 200 
one of them deſtroy all the Deer, or take all the old Doves, and deftroya. b. 
the Flight; or if two have Land and Mere-Stones in common, and one 
of them carry them away ; or if they have a Folding in common, and 
one diſturb the other to erect Hurdles, in all theſe Cates Treſpaſs Quare 
Vi & Armis lies, | 

If 
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Co. Lit. 20. If two ſeveral Owners of Houſes have a River in common, and one of 
b. them corrupt it, the other ſhall have an Action on the Caſe. 
co. Lit. 200. If one be willing to repair a Houle or Mill which he holds in common, 
or jointly with another, he may have a Writ de Damo reparanda againſt 
him. 
Co. Lit 200. If Land be given to two for Life, and to the Heirs of one of them, 
r and Tenant for Life do Waſte, he that hath the Fee cannot have an Ac 
zInſt. 43. tion of Waſte on the Statute of Cloceſter, but he may have one on In, 
2. cap. 22. which enacts, that if there be two Tenants in common of a 
Wood, Turbary, Piſcary, &c. and one do waſte, the other ſhall have 3 
®*Pagez2o VV rit of Waſte, and the Waſter ſhall have Election before“ Judgment, ei- 
ther to have his Part in certain aſſigned to him by the Oath of twelve Men, 
(and then the Place waſted ſhall be aſſigned for Part thereof,) or to grant 
that he will take no more for the future than his Companion ſhall approye 
of; and this Act by Conſtruction has been held to extend to Foint-tenant;, 
but not to Parceners, becauſe they might have the Writ 4e Partitione 
facienda at Common-Law. 
Pie. Tit. One Tenant in common cannot bring Trover againſt his Companion, 


on ung becauſe they are both equally intitled to the Poſſeſſion. 


rr Un E. 


Co. Lit. 36. Jointure is a competent Livelihood of Freehold for the Wife, 
b. of Lands, c. to take Effect preſently in Poſſeſſion or Profit 
300. 2. b. after the Death of the Huſband, for the Liſe of the Wife at 


leaſt, if ſhe herſelf be not the Cauſe of the Determination or For- 
feiture thereof, 


Under this Definition we Nall conſider, 


(J) The Oziginal and ürſt Introduction of this 
Dioviſton. 221. | 

(B) Ot its being a Bar of Dower ; and herein 
of the 27 H. 8. c. 10. and the Rules to be ob- 
ſerved in making a good Jointure, and ſuch a 
one as will be an eſfectkual Var of Dower, 222. 


And herein, 


1. That the Eſtate muſt take Effect immediately at- 
ter the Death of the Huiband. 222. 

2. That it muſt be for Term of the Wife's Liſe or 
greater Eſtate. 224. 

That it muſt be made to herſelf, and not to 
others, in Truſt for her. 224. 


Thy 


4. That 


JOINTU RE. 

4. That it muſt be in Satisfaction of her whole 
Dower. 224. | : 

g. That it muſt be expreſſed to be in Satisfaction of 
her Dower; and therein how far a collateral Re- 

compence ſhall be a Bar of Dower or Jointure. 
224. Ko 

6. That it muſt not be made during Coverture. 
226. 


(Cc) How far her own oz her Husband's Ads may 
defeat her of this Pꝛoviſton. 228. 

O) How far a Jointreſs is intitled to the Aid and 

Alliſtance of a Court of Equity. wr 

IE ot other Statutes relative to Dower, &c. 

230. 3 

Of Diſcontinuances by Women of their Huſbands 
Eſtates, vide Tit. Diſcontinuance. 


_ | 


„ Df the Original and firſt Introduſtion of -ragezz: 
this J2oviſion, | 


T having been determined that at Common Law a Woman could not ;-., Tit. 
be endowed of an Uſe ; and moſt Lands before the 27 H. 8. cap. 10. Dower and 

being put in Uſe, ſo that there was no Confidence to be had in the Dower Tit. Carte 
at the Common Law; this obliged the Wife, or her Friends, either before Y Elana. 
or after the Marriage, to procure the Huſband to take the legal Eſtate 
from the Feoffees, and ſettle it to the Uſe of him and his Wife for Life, 
or in Tail, with what Remainders over he pleaſed ; and this ſeems to have 
been the Original of Jointures. 
hut though this Method was an effeQual Security to the Wife, yet was it 4 Co. 2. Ner- 
of no Service to the Huſband, or his Heirs, in barring her of her Dower n0n's Cale. 
before the 27 H, 8. cap. 10. for by the common Law a Woman could not be 8 — 
barred of her Dower by any Aſſignment or Aſſurance to her, of other Lands 7 3 4 
whereof ſhe was not dowable, (except in the Caſe of Dower ad Oſium Ec- Bro. Tit. 
cleſiæ, or ex aſlenſu Putris, which were allowed to be Dowers or Jointures of Dower 95. 
themſelves, and were a good Bar of any other Dower) were ſuch an Aſſign-2 Brown 
ment or Aſſurance made by the Huſband before Marriage or after, or by 1 8 
the Heir aſter his Death; and though they were 5 ſaid to be in full 
Bar and Recompence of her Dower, yet might the recover her Dower not- 
withſtanding ; for ſhe having a Right to be endowed of the third Part of 
all her Huſband's Lands, veſted and fixed in her immediately upon the 
Marriage and the Huſband's Seifin thereof ; this Right, like all others, 
could not be transferred or extinguiſhed but by a Releaſe thereof; and if 
no ſuch Releaſe was made, it continued till in Being, for want of the 
proper Means to deſtroy it; and if it ſtill exiſted, her Remedy was open to 
recover and reduce it into Poſſeſſion; and of this there can be no Doubt 
as to any Eſtate or Purchaſe procured by the Huſband ro be made to his 
Wife after Marriage, in Lieu and Satisfaction of Dower, for ſhe is not at 
this Day bound in ſuch Caſe ; and if it were made before Marriage, it was 
at common Law no Bar, for two Reaſons; 1. Becauſe at the "Time of 
making thereof ſhe had no Title ro Dower, and therefore an Eſtate made 
to her then could be no Bar to a Right which accrued to her after. 2. Be- 
cauſe immediately upon the Marriage the Right firſt veſted in her, an 

Vol. III. 1 could 
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could not be extinguiſhed or barred but by a Releaſe thereof; ſo if ſuch 
Aifiznment or Aſſurauce were by the Heir in Pais, this was no Bar neither, 
(4) 4 Co. 5. but (a) if it were by Indenture or Fine, then it ſhould ſeem an Eſtoppel to 
ber to Demand any other Dower, becauſe her Title to Dower was then 
compleat and certain; and ſhe has by this Aeceptance concluded herſelf to 
demand any Thing more. | 


ht —_— — . m...... 


*Page2224 (B) Of its becoming a Bar t of Dower; and 


Jointure is 


not 2 Bar to herein of the 27 H. 8. cap. I'O. and the Rules 
ver. to be obſerved in making a good Jointure, and 
original a- ſuch a one as will be an effectual Bar of 
Dower. EN 

ing, or if the 

Huſband is 

an Infar:t. Bern. v. Bern. M. 8 Geo. 2. Caſes in B. R. Temp. Ld, Hardwicke. 


Co Lit 36. b. HE Maxims of the Common Law, that no Right could be barred 

4 Co. 1. before it accrued ; that a Right or Title to a Freehold could not be 

barred by Acceptance of a collateral Satisfaction; and the Reaſons aforeſaid 

allowing the Wife to claim her Dower, and alſo the Benefit of ſuch Settle- 

ment as was made on her, which being contrary to Juſtice, 

By the 27 II. 8. cap. 10. par. 6. it is enacted, That where divers 

« Perſons have purchaſed, or have Eſtates made and conveyed of and in 

« divers Lands, Tenements, and Hereditaments, unto them and their 

„Wives, and to the Heirs of the Huſband, or to the Huſband and the 

% Wife, and to the Heirs of their two Bodies begotten, or to the Heirs of 

e one of their Bodies begotten, or to the Huſband and to the Wife for 

«© Term of their Lives, or for Term of the Life of the ſaid Wife; or 

* where any ſuch Eſtate or Purchaſe of any Lands, Tenements, or Heredi- 

taments, hath been or hereaſter ſnall be made to any Hnſoand and to his 

Wife in Manner and Form above expreſſed, or to any other Perfon or 

« Perſons, and to their Heirs and Aſſigns, to the Uſe and Behoof cf the 

* ſaid Huſband and Wife, or to the Uſe of the Wife, as is before re- 

* hearſed, for the Jointure of the Wiſe, that then in every ſuch Caſe 

every Woman married having ſuch Jointure made, or hereafter to be 

made, ſhall nor claim nor have Title ty have any Dower of the Reſidue 

(a) A Join-** of the (2) Lands, Tenements, or Hereditaments, that at any Time were 

ture made © her ſaid Huſband's, by whom ſhe had any ſuch Jointure, nor ſhall de- 

hay any * mand nor claim her Dower of and againſt them that have the Lands and 

Bar of Dom- Inheritances of her ſaid Huſband ; bur if the have no ſuch Jointure, then 

er within © ſhe ſhall be admitted and enabled to purſue, have and demand her 

_ x © Dower by Writ of Dower, after, the due Courſe and Order of the com- 

4 Kod. 85. „ mon Law of this Realm ; this Act or any Law or Proviſion made to the 

* contrary thereof notwithſtanding. 

Par. 7. Provided, © That if any ſuch Woman be lawſully expulſed or 

evicted from her ſaid Jointure, or from any Part thereof, without any 

Fraud or Covin, by lawful Entry, Action, or by Diſcontinuance of her 

Huſband. then every ſuch Woman ſhall be endowed of as much of the 

Reſidue of her Huſhand's Tenements or Hereditaments whereof jhe was 

before dowable, as the ſame Lands and "Tenements ſo evicted anda&x- 
pulted ſhall amount or extend vnto. | | 

Per. 9. Provided alſo, « That if ary Wife have, or hereafter ſhall have, 

ary Manors, Lands, Tene ments, or Hereditamcats unto her given * 

„ allure⸗ 


cc 
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« aſſured after Marriage for Term of her Life or otherwiſe, in Jointure, 
« except the ame Aſſurance be to her made by Act of Parliament, and 
« the faid Wife after that Fortune to overlive the ſame her Huſband in 
« whoſe I ĩme the (aid Jointure was made or afſured unto her, that then the 
« ſame Wife ſo overliving ſhall and may be at her Liberty after the Death 
« of her ſaid Huſband to refuſe to have and take the Lands and Tenements 
« ſo to her given, appointed or aſſured during the Coverture, for Term of 
« her Life or otherwiſe, in Jointure, except the ſame Aſſurance be to her 
made by AQ of Parliament as is aforeſaid, and thereupon to have, aſk, de- 
« mand and take her Dower by Writ of Dower or otherwiſe, according to 
« the Common Law, of and in all ſuch Lands, Tenements, and Heredita- | 
« * ments, as her Huſband was and ſtood ſeiſed of any Eſtate of Inheritance *Page22 3 
« any Time during the Coverture ; any Thing, Cc. 
To make a good Jointure within this Statute, the fix following Things 

are to be regarded, | 


1. That the Eftate muſt take effect immediately from the Death of 
the Huſbaud. 


Therefore if an Eſtate be made to the Huſband for Life, the Remainder 4 Co. 3. 
to J. S. for Life, Remainder to the Wiſe for her Jointure, this is no good Hutton 51. 
Jointure, for it is not within the Words or Intent of the Statute ; for the 
Statute deſigned nothing as a Satisfaction for Dower, but that which came 
in the ſame Place, and is of the ſame Uſe to the Wife, and though J. S. 
dies during the Life of the Huſband, yet this is not good; for every In- 
tereſt not equivalent to Dower, being not within the Statute, is a void Limi- 
tation to deprive the Wife of her Dower. 
So if an Eſtate be made to the Uſe of A. for Life, the Remainder to the 4 Co. 2. 
Wife for Life, this is not good, though A. dies, living the Hutband. Hob. 151. 
Zo if an Eſtate be made to the Huſband for Life, the Remainder to 3 SES 
for Years, the Remainder to the Wife for her Jointure, this is not good, _ 
though the Years are expired in the Life-time of the Huſband. 
But if an Eltate be made to the Huſband for Life, the Remainder to 1 Co. z. 
J. S. for the Life of the Huſband, to ſupport contingent Remainders, 
Remainder to the Wife for Life, this is a good Jointure, though not within 
the expreſs Words of the Statute, for it is within the Equity and Deſign of 
it. 
If a Man makes a Feoffment to the Uſe of himſelf for Life, Remainder winch 23. 
to the Son and his Wife, and the Heirs of the Body of the Son, this is no 
good Jointure, though the Wife hath an immediate Freehold ; for to be 
within the Caſes of the Statute whereby Dower is barred, the Wiſe muſt 
have (a) a ſole Property after the Death of her Huſband. (0) That a 


J inture 
8 5 Ne within this 
AQ by the firſt Limitation muſt take eſſect for Life in Poſſeſſion or Profit preſently after the Death 
of the Huſband, laid down in Co. Lit. 36. b. 4 Co. 2. a. Cro. Jac. 489. Hutt. 51, Winch 33. 


A Feoffment in Fee to the Uſe of the Feoffee for Life, the Remainder did. 2, 4 ber 
to the Uſe of his ſecond Son for Life, Remainder to the Uſe of ſuch Wife Pi. 
as the Son ſhall take, Remainder to the Heirs of the Son; the Father dies, 
the Son marries, and dies; the Wife is not by this Settlement barred of her 
Dower ; for this at the Time of the Creation was no certain Proviſion for 
the Wife's Life, for the Son might have married and died in the Life o 

the Father. 3 

A Jointure limited to take effect immediately on the Death uf the Huſ- co. 1.54 1 ++, 
band ſhall take effect as well on a civil as a natural Death; therefore if the Moor 8:1. 
Huſband enters into Religion, is baniſhed, or abjures the Realm, the Wife 3 Bull. 188. 
ſhall have her Jointure. | e We e 

- 400. 
U 2 2. That, Vern. 104 


a, * * . 
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2. That it muſt be for Term of the Wife's Life or greater Eſtate, 


Co.Lit.36.b. Therefore if an Eſtate be made to the Wife for the Life or Lives of 

4 Co. a. b. many others, this is no good Jointure ; for if the ſurvives ſuch Lives, a 
the may, then it would be no competent Proviſion during her Life, as every 
Jointure within the Statute ought to be. | 

Co. Lit. 36. So if a Term for 100 Years be limited to the Wife, if the to long live, 

| or abſolutely, this is no good Jointure ; for the Statute provides, that when 

*Page224 * the Wife hath an Eſtate for Life by Settlement, ſhe ſhali be tirred of her 
Dower at Common Law; if the hath any greater Ettate, ſhe hath an Eſtate 
for her own Life included in it; but if ſhe hath any leſs Eftate, it is out 
of the Statute. 

4 Co. 3. a. Tf an Eſtate be limited to the Wife upon Condition, her Acceptance of 
ſuch a conditional Jointure makes it good ; for this Eſtate ſupports the Wife 
well enough, and it is in her Power to continue it during her Life ; there- 
fore an Eitate limited to the Wife (a) durante Viduitate is a good Jointure ; 


82 0% for it cannot determine but by her Act. 


if limited to | 
Her upon Condition that ſhe ſhall perform the Will of her Huſband, c. this is à good Jointure within 
the Words and Intention of the AR, for that her Eſtate cannot determine without her Default, 4 Co, 


3. b. 3. 2. But for this vide Moor 31. pl. 103. Leon. 311. N. Bendl. pl. 247. 


3. That it muſt be made to herſelf, and not to others, in Truſt for 
her. 


Co. Lit. 36.b. This Rule, my Lord Cote ſays, is ſo neceſſary to be obſerved, that though 
the Wife ſhoul4 aſſent to a Jointure made in Truft for her, yet it would 
not be good; for the Statute only bars the Dower when by it the Poſſeſſion 
(which was formerly a Uſe) is executed in her. 

But as the Intention of the Statute was to ſecure the Wife a competent 

Proviſion, and alſo to exclude her from claiming Dower, and likewiſe her 

Settlement, it ſeems that a Proviſion or Settlement on the Wife, though by 

way of Truſt, if in other Reſpects it anſwers the Intention of the Statute, 
$A Corivey- will be inforced in a Court of Equity +. 


ance muſt he | | 
to the Wife herſelf, and not to Truſtees, in order to make the Proviſion a Jointure in point of Law. 


Hervey v. Hervey, M. 1739. 1 Atkyns, 561. 


4. That it muft be in Satisfaction of her whole Dower. 


Co.Lit.36.b. The Reaſon hereof is, that if it be in Satisfaction of Part only, it is 
uncertain for what Part it is in Satisfaction of her Dower, and thereſore void 
in the Whole. 

4 Co. 5. If an Eſtate be made to the Wife in Satisfaction of Part of her Dower 
before Marriage, and after Marriage other Lands are conveyed, wherein it 
is faid to be in full Satisfaction of all her Dower, if ſhe waives the Lands 
conveyed to her after Marriage, ſhe ſhall have Dower of all the Lands of 
her Huſband, no:withſtanding the Settlement is in Satisfaction of Part. 


5. That 


[0-18 T2 


5. That it muſt be expreſſed to be in Satisfaction of her Dower ; and 
therein how far a collateral Recompence ſhall be a Bar of Dower or 
Jointure. 


My Lord Che ſays, that it muſt be expreſſed or averred to be in Satiſ- Co. Lit. 36. 
faction of her Dower; but quere ; for this does not ſeem requiſite, either b. 
within the Words or Intention of the Statute. 

Therefore where an Aſſurance was made to a Woman to the Intent it 
ſhould be for her Jointure, but it was not ſo expreſſed in the Deed, the Owen 33. 
Opinion of the Court was, that it might be averred that it was for a Join- and there 

ſaid, that it 

ture, and that ſuch Averment was not traverſable, | had tows fo 


likewiſe rul- 
- ed between the Queen and Dame Beaumont. 


But a Deviſe of an Eſtate to a Wife for Life cannot be averred to be in Co. Lit. 36. 
datisfaction of Dower or Jointure, unleſs it be expreſſed to be ſo in the 4 Co. 4. 
Will; for there can be no Averment contrary to the Will, and conſe- gp, _. a 
* quently there can be no Averment contrary to the Conſideration implied 85225 
in every Deviſe, which is the K indneſs of the Teſtator. 

So where one deviſed Lands to his Wife during her Widowhood, and Moor, pl. 
died, and ſhe married again and brought Dower, and this Deviſe being 103. 

leaded in Bar, it was held no Bar: 1/7, Becauſe a Will imports a Con- 

deration in itſelf, and cannot be averred to be in Bar of Dower, unleſs it 
be ſo expreſſed. 24ly, Dower cannot be of leſs Eftate than for Life of the 
Wife. And a third Reaſon may be, that her Right to Dower cannot be 
barred by a collateral Recompence, fince ſuch collateral Recompence is no 
proper Conveyance of ſuch Right. 

A Man deviſed his Lands to his Wife till his Daughter M. ſhould ar- Cro. Eliz. 
rive to the Age of nineteen Years, and after to M. in Tail, Remainder over 128. 
in Fee; and deviſes further, that M. ſhould pay after her Age of nineteen G and 
Years to his Wife 12 J. per Annum in Recompence of her Dower, and if the * 
failed in Payment, that then his Wife ſhould have the Land for her Life; 
the Wife before her Daughter came to nineteen brought her Writ of Dow- 
er, and recovered a third Part; and after the Daughter came to nineteen, 
and for Non- payment of the 121. the Mother entered; and the Queſtion 
was, if her Entry were lawful; and argued that it was, and that by 
bringing of her Writ of Dower ſhe had not waved the Benefit to have the 
Lands by the Deviſe, becauſe then ſhe had no Title to it, but her Title ae- 
crued after, for Non-payment of the 12 /. But it was adjudged, that ſhe, 
having recovered a third Part in Dower, ſhould not have the Rent by the 
Will; for it is againſt the Intention of the Will that ſhe ſhould have both, 
and the Acceptance of one is a Waver of the other. 

One ſeiſed in Fee of Lands held in Socage, and of other Lands in Pyer 220. 
Tail held in Capite, deviſes by Will in Writing the third Part of all his 4 Co. 4. 
Lands to his Wiſe in Recompence of her Dower, and dies; ſhe enters into 
the third Part of the Fee-fimple Lands without bringing her Writ of Dower, 
and therefore ſhe was barred to have any more by 27 H. 8. cap. 10. of Join- 
tures ; which ſhews that ſhe took this by the Deviſe, as a Jointure within 
that Statute, and that taking by the Deviſe ſhe could have no more than the 
Deviſor had Power to diſpoſe of, which was only his Fee-ſimple Lands 
and the by entering into a third Part thereof ſhews her Intention to have it 
25 a Jointure, (for otherwiſe ſhe could not enter till Aſſignment by the Heir 
or Sheriff ;) but in this Caſe ſhe being barred only by Reaſon of che Statute, 
as the Book ſays, it appears that, before that Statute, ſhe would not have 
been barred of her Dower by ſuck Devite, 

A Man 


10.1 N-T.U-R£ 


2 Vent. 349. A Man marries an Orphan of London, who had a great Portion in the 
_ on. Chamber of London, the Huſband dies before taking of it out, but makes his 
Pherſant's Will, and deviſes this Money to his Wife, provided that the ſhould not 
Caſe. claim her Dower ; and yet after his Death ſhe brought her Writ of Dower, 
and thereupon a Bill was brought in Chancery to have her releaſe her Dow. 
er, or renounce the Deviſe, and for an Injunction in the mean Time, but 
could not prevail, the Money belonging to her in her own- Right by the Cuſ. 
tom, for want of the Huſband's altering the Property thereof ; and though 
be had, yet it was admitted it would have been no Bar of Dower, being to- 
tally collateral thereto ; though it ſhould ſeem ſhe would in ſuch Caſe haye 
forfeited the Money by ſuing for Dower. 
2 Chan. Ca. On this Diſtinction it hath been often ruled in Chancery, that if Land;, 
4 ml 36% Money, Goods, fc. are deviſed to a Woman, without ſaying in Lieu or 
er gatisſaction of Dower, Cc. yet the Wiſe ſhall have both; becauſe a Deviſe 
Chan. 133. is ſaid to be conſidered as a Bounty, and implies a Conſideration in itſelf; but 
if it be in Lieu or Recompence of Dower, there the Wife cannot have both, 


charges but may (a) wave which ſhe pleaſes. 


Lan in D. 
with a Portion for a Daughter by a firſt Venter, and then marries, and ſettles Part of thoſe Lands as 


4 gp on a ſecond Wife, who has no Notice of the Charge, and A. believing that the Portion would 
take Place of the Jointure, by Will gives other Lands to the Wife in lieu thereof, and the Wife by 
Combination with the Heir refuſes to accept of the Deviſe; the Daughter ſhall hold the other Lands 
which deſcended to the Heir till ſatisfied her Portion, Vern. 219. Kceve and Reeve, 


*Pagez26 F. S. deviſed Legacies to his Wife out of his perſonal Eſtate, and de- 
2Vern. 365. viſed to her Part of his real Eſtate during her Widowhood, and deviſed 
1 the Reſidue of his Eſtate to Truſtees, for twenty-one Years, for Payment 
3 of Debts and Legacies, and the Remainder o{the whole Eſtate he deviſed 
Abr. Eq. to the Plaintiff, (who was his Godſon, and ff his Name, but a remote 
Sg: Relation,) for Life, and to his firſt and other Sons in Tail; and my Lord 
—3- Led Chancellor Somers decreed, that though it was not declared in the Will 
%. to be in Lieu and Satisfaction of Dower, yet as it may be plainly col- 
lected to be ſo intended, (he having made a Diſpoſition of his whole Ef- 
tate,) and as a collateral Satisfaction, may be a good Bar to Dower in 
Equity, though not at Law, that the muſt either take her Dower and wave 
the Deviſe, or accept the Deviſe and wave the Dower ; but this Decree 
was reverſed by Wrig/t Lord Keeper, and the Decree of Reverſal affirmed 

in Parliament. | | 
Nich 6. J. S. ſeiſed of Copyhald Lands belonging to the Manor of Whitechrrch, 
e er in which Manor there is the following Cuſtom, wis. that the firſt Wife of 
©. cvery Tenant thou!d have her Free Bench in all tze Lands whereof her 
5 Huſband was ever ſeiſed during the Coverture ; the ſecond Wife a Motery, 
and the third a third Part ſo long as the kept her Huſband above Ground; 
J. S. in Conſideration of a Marriage and Marriage Portion covenants 
with Truftees, that within two Months after the Marriage he would 
ſettle all his Lands to the following Uſes, wiz. as to Part of the Lands, 
to the Uſes of himſelf and his Wite for their Lives, Remainder to the 
frſt Son, Wc. in Lale Mac ; and as to the other Motety to the Uſe of 
limfelf for Life, Remainder to his firtt Son, Sc. with a Proviſo that the 
Lands fo ſettled on the Wiſe ſhould be in lieu of her cuſtomary Eſtate; 
and one of the Points in this Caſe was, whether tliis Jointure not being made 
expreſly in lieu of her Dower, but only ſaid fo in the Proviſo, and ſhe 
being an Infant at the Time of making the Articles, and not a Party to 
them, ſhe ſhou}d be excluded from claiming her Free Beuch; and it 
was held, that ſhe ſhould be obliged to abide by her Jointure, and the 
Caſe of Viet and Lorgdon was cited, where a Sum of Money was ſet— 
ted upon a Woman before Marriage for her Provifion and Maintenance; 
end the Maſter of the Rolls was of Opinion ſhe ſhould have both that and 
ler Dower ; but the Chancellur reverſed the Decree, and confined her to 


hoy Settlement. 
6. That 


INN 
6. That it muſt not be made during the Coverture. 


This the very Words of the Ad of Parliament require ; and therefore if Co. Lit. 36. 
a Jointure be made to a Woman during Coverture in Satisfaction of Dower, 4 Co. 3. 
ſhe may wave it after her Huſband's Deach ; but if ſhe enters and agrees 
thereto, ſhe is concluded; for though a Woman is not bound by any AQ 
when ſhe is not at her own Diſpoſal, yet if ſhie (4) agrees to it when ſhe Is) What 


at Liberty, it is her own Act, and the cannot avoid it. naldegad 
| an Agree» 


ment or Refuſal, 3 Co. 26. 2. 3 Leon. 272. And. 352. Poph. 88. GCoull. 4, 64, 65. 


If a Joirture be made to the Wife before Coverture, and the Huſband Co. Lt. 36. b. 
and Wiſe alien by Fine, the Wife ſhall not afterwards be endowed of any® 163. 
Lands of her Huſband's; for ſince ſhe quitted her Dower when ſhe was 
at her own Diſpoſal, the can claim nothing but the Jointure, and that the 
has paſſed away by the Fine levied ; but if the Jointure was made dufling 
the Coverture, and then ſhe relinquithed it by Fine, yet ſhe ſhall have 
her Dower of the other Lands; for the Acceptance of a Jointure du- 
ring tie Coverture is no Bar of her Dower, and ſhe paſſing of it by 
Fine cannot be conſtrued an Acceptance of Property in them, “ ſince *Pagez2z7 
that is capable of another Conſtruction, wiz. to bar her ci her Dower in 
thoſe Lands. 

The Huſband after Marriage ſettled Lands to the Uſe of himſelf and ; 
Wife in (5) Tail, for her Jointure, and during the Coverture Part of they, 51 
Lands were evicted, and rhe Huſband died, and the \: ife entred into er park 
the Reſidue ; and upon a Reference out of the Court of Wards to the (5)But whe- 


two Chief Juſtices, it was reſolved, that ſhe ſhould have a Recompence for _ _— 
: * 4 C C 
the Part evicted. — 
ſhould be in 


Tail, or fer Liſe on'y, quere; & vide 4 Co. 3. b. 


A Seignory was granted to the Huſband and Wife, and their Heirs, the 3 Leon. 272. 
Tenant atturas, the Huſband dies, ard the Seignory ſurvives to the Wife, 5 Co. 27. 
and ſhe brought her Writ of Dower, in bar of which the Heir pleads Ac- 
ceptance of Homage from the Tenant; and this was held a goud Bar ; 
for though ſhe might have diſagreed to ſuch Eſtate made during the Co- 
verture, yet by the Acceptance of Homage ſhe hath concluded herſelf; and 
this Caſe difers from the Aſſignment by the Heir in Pais and her Accep- 
tance ; becauſe if he gives her a wrong Eſtate, and ſhe accept thereof, this 
is no Bar of her rightful Eſtate ; but here ſhe having two Titles, either as 
2 Purchaſer to have the Whole, or as a Wife to have the third Part, her 
Acceptance of the one is a Waver of the other, becauſe ihe cannot have boch 
out of the ſame Land, 

If Lands are given to the Huſband and Wife, and the Heirs of the Huſ- P WIS 2-3, 
band, who dies, the Wife may diſagree to this Eſtate made during the Co- oy 
verture, and then it will be an Eftate to the Huſband and his Heirs ab initis, 
and ſo the thall have her Dower thereof; but if an Lſtate be made to the 
Huſband and Wife for the Life of the Huſband, Remainder to the right 
Heirs of the Huſband, it ouid ſeem ſhe cannot in this Caſe diſagree, be- 
cauſe the Eſtate upon the Euſband's Death is determined and gone; though 
by this Contrivance all Women may be defeated of their Dower as to Eftates 
purchaſed after the Marriage. | | 

If an Eſtate be made to the Wife for her Jointure during the Cover- Co. At. 29. b 
ture, the Remainder to J. S. in Fee, and the Wiſe waves this Jointure, ; 
7. S. ſhall have the Remainder ; ſor here was a pirticular tate at the 

une of creating the Remainder, ſo that it had the Circumſtances of a 


Remainder, being the Reſidue of a particular Estate then in Beirg ; and 
ſince 


. 
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ſince the particular Eſtate was defeaſible by an Act that could not hurt the 
Remainder, the Remainder upon ſuch DeſtruQion of the particular Eſtate 
comes in Being. 

Co. Lit. A Man covenants to ſtand ſeiſed to the Uſe of himſelf in Tail, the Re- 

348. a. mainder to his Wife ſor Life, the Remainder to B. in Tail, and then he makes 
a Feoftment in Fee to the Uſe of himſelf and his Wife for their Lives, as a 
Jointure, the Remainder to C. and dies without Iſſue; the Wife is remitted; 
for where a later and defeaſible, and a former and indefeaſible Title concur 
in the ſame Perſon, there muſt be a Remitter. 

Co. Lit. But in this Caſe the Wife hath two Title:, both waveable by her; the 

348. a. firſt indefeaſible by any third Perſon, the latter defeaſible by a third Perſon 
for upon her claiming by the ſecond Title ſhe waves the firſt, and conſe- 
quently the Remainder in B. commences, and he ſhall have his Action, and 
therefore ſhe muſt be in of her former Title, to ſave the Contention and Trou- 
ble of the Action. | 

Co. Lit. 35. But if an Eſtate be made to the Huſband in Tail, the Remainder to the 

Dyer 351. Wife for Life the Remainder to the right Heirs of the Huſband, the Huf: 
band afterwards makes a Feoffment in Fee to the Uſe of the i'uſband and 
Wife for their Lives, the Remainder to the right Heirs of the Huſbard; 
the Huſband dies without Iſſue ; the Wife may claim by which the pleaſ- 
es, and is not remitted nolens wolens, becauſe here are not two | itles 
the one indeſeaſible, and the other defeaſible by a third Perſon, but both 

*Pagez28<qually firm; for the right Heir of the Huſband upon the * Waver of 
the firſt Eftate by the Wife can claim nothing in the Land contrary to 
the Feoffment of his Anceſtor; and therefore that Eſtate which the 
Wife claims is indefeaſible, and no Stranger is prejudiced by being put to 

| his Action. | 
2 Rol. Abr. But if ſhe makes no Election, ſhe ſhall be ſuppoſed to be in of her 


91 elder Eſtate, becauſe every one is preſumed to chuſe what is moſt for his 
Benet. 

Cro. Tac. If the Wife has an old Right before the Coverture, and afterwards takes 

499 a Jointure ofthe ſame Lands, {he ſhall be remitted. 


Hob. 92. An Eſtate ſettled to the Huſband for Life, Remainder to the Wife for a 
Jointure, except ſuch of the Lands as the Huſband ſhould deviſe, this Ex- 
ceptian Is repugnant to the Grant, becauſe the Settlement might be avoided 
by the. Huſband deviſing the Whole. 5 | 


— 


— — — 


(C) How far her own oꝛ her Husband's &ts may 
dekeat her of this Pꝛoviſlon. 


1 has been already obſerved, that if a Man make a Jointure on his Wife 
90: Lit- 26. | either before or aſter Marriage, and they both join in a (a) Fine, 
{a} Soc Re- that The is fo far bound thereby, that if the 3 was made before 
covery as Marriage ſhe is barred to claim Dower in any other Lands of the Huſ- 
well a a band's; but if the Jointure was made during Coverture, ſhe may claim 


Fine by a BAY yoo 
. Dower in the other Lands. 


vert is ſuſſi- 

cient to bar her, becauſe the Precipe in the Recovery anſwers the Writ of Covenant in the Fine to 
bring her into Court, where the Examination of the Judges deſtroys the Preſumption of Law, that 
this is Gone by the Cocrcion of the Huſband, for then t is to be preſumed they would have re- 
tuſed her. 10 Co. 43. 2 Rol. Abr. 395. © „ 


: Inft. 673, But if a Wiſe joins wah her Hufband in a Bargain and Sale of the 
Loh. 225. Lands by Deed indented and inrolled, yet it thall not bind her; for a Wife 
| | EN: =P | cannot 


10 1 Nr u 


cannot be examined by any Court without Writ, and there 1s no Writ al- 
lowed in this Caſe. __— ; 

But if a Feme Covert joins with her Huſband in levying a Fine to Chan, Ca, 
raiſe a Sum of Money by way of Mortgage, this ſhall bind her; yet in 163. 
this Caſe ſhe doth not abſolutely depart with her Eſtate for Life, but there 
reſults a Truſt to the Wife to (6) redeem, and to reinſtate herſelf in her 3) And the 
Jointure. * Money ſhall 
a be paid out 
of the perſonal Eſtate of the Huſband, Vern. 41, 213. 2 Vern. 436. So if a Jointure be made 


of Lands which are in Mortgage, the Wife may redeem, and her Executor ſhall hold over till re- 
paid with Intereſt. Chan. Ca. 271. 2 Vent. 343. S. P. decreed, 


If Tenant in Tail of a Truſt makes a Mortgage, or acknowledges a Chan. Ca. 
Judgment or Statute, and then levies a Fine, and ſettles a Jointure, the 119, 120. 
Jointreſs thall hold it ſubject to the Mortgage or Judgment, in the ſame 
Manner as if the Mortgagor or Conuſor had been Tenant in Tail of the 
legal Eſtate, and after the Mortgage or Judgment, had levied a Fine, and 
made a Jointure, becauſe the ſubſequent Declaration of the Uſe of the 
Fine is merely the Act of the Tenant in Tail, and he cannot by any Act 
of his own make a ſubſequent Conveyance take place of a precedent, and 
the rather, becauſe the Feme claims under that Fee which Tenant in Tail 
got by the Recovery or Fine, and that Fee was ſubject to all the Charges 
he had laid upon it. | 


—— 
—_ 
— — 


(D) How far a Jointreſs is intitled to the Aid and »yage229 
Alltſtance of a Court of Equity. 


F a Man before Marriage articles to ſettle a Jointure on his intended 2 Vere. 343. 
Wife, and the Marriage is conſummated, and the Huſband dies before 
any Settlement made, an Execution af the Articles will be decreed in 


(a) Equity. | (-) That a 

ointreſs in 
Equity is conſidered as a Purchaſer for valuable Conſideration, who may ſet aſide a prior voluntary 
Conveyance as fraudulent agzin!t her. Chan. Ca. 100.—But where by a Marriage Agreement the 
Son's intended Wife was to have more than would have been left for the Father, (though indebted) 
bis Wiſe and two Daughters unpreferred, the Court of Chancery would not decree it principally, 
dy reaſon of the Extrexuty of it, but left the Party to her Remedy by Law. 2 Chan. Ca. 17. 


So where A. gave a voluntary Bond after Marriage to make a Jointure Vern. 27 
to his Wife, and he made a Jointure accordingly, and then the Wife deli- 2 
vered up the Bond, and the Jointure being evicted, the Court held that it 
ſhould be made good out of the perſonal Eſtate, eſpecially as there were 

no Creditors affected by it; fqr the Delivery of the Bond by a Feme Co- 

vert could no way bind her, 

So if a Jointreſs brings her Bill to have an Account of the real and per- Abr. Equ,' 
{anal Eſtate of her late Huſband, and to have Satisfaction thereout, for a 18. 
Defect of Value af her Jointure Lands, which he had covenanted to be and 
to (5) continue of ſuch Value, and the Defendant infilts that this is a Co- (J) If a Man 
yenant which (c) ſounds only in Damages, and properly determinable at covenants ta 
Law, though it be admitted that a Court of Equity cannot regularly Mr marie an 
Damages, yet in this Caſe a Maſter in Chancery may properly inquire into jue as aJoin- 


ture,and this 
Covenant is omitted in the Settlement, yet it ſubſiſts in Equity; but the Value of the Land is not 
io be eſtimated according to the preſent Value, but as they were at the Lime of the Jointure ſettled, 
unleſs the Covenant be ſa. Vern. 217. Speale ver. Spcake, () An Adlon on the Caſe brought at 
Law for not making a Jointure. 2 Rol. Rep. 488. f SORE | 

| x 1 the 


iner on 


the Value of the Defect of the Lands, and report it to the Court, which 
may decree ſuch Defe& to be made good, or ſend it to be tried at Lay 
upon a Quantum Damnificat”. | 
Abr. Eg. If there be a Jointreſs, and a Covenant that her Jointure ſhall be of ſuch 
221-2. a yearly Value, and it falls ſhort, though her Eftate be not without Im. 
2 me peachment of Waſte, yet the may commit Waſte ſo far as to make up the 
4) But on a Defect of the Jointure, and Equity will not (4) prohibit, 


otion to | 
ſtay a Jointreſs Tenant in Tail after Poſſibility, e. the Court held, that ſhe being Jointreſs within 
the 11 H. 7. c. 20. ought to be reſtrained, being Part of the Inheritance which by the Statute ſhe 
is reſtrained from aliening, and therefore granted an Injunction againſt wilful Waſte, Abr. Eg. 
221, Cook and in. 


Abr. Eq S. made a Settlement on his eldeſt Son for Life, with Remainder to 
222 © his firſt and other Sons in Tail, Remainder over, with Power to his Son to 
Fil. 1701. appoint any of the Lands not exceeding 100 J. per Annum to any Wife he 
Fether7il! ſhould afterwards marry, for a Jointure, (the Father being under an Ap. 
_ Fotter- rehenfion that he was then married to a Woman which the Father diſ- 
mw liked, and had no Intention his Son thould provide for ;) the Father died, 
and the Son married that very Woman, (though there was ftrong pre- 
ſumptive Proof that he was married to her before,) and after Marriage ap- 
pointed certain Lands to "Truſtees in Truſt for her, for a Jointure, and co- 
venants that if they were not of 100 J. per Annum Value, that upon Re- 
queſt made to him any Time during his Life, he would make them up fo 
much out of other Lands in his Power, He lived ſeveral Years, and no 
Complaint was made that the Lands were not of that Value, nor Requeſt to 
*Page2 30 make it up, and ? died; upon Iffue on a Bill brought by the Widow to have 
the Jointure made up 100 J. my Lord Keeper ſaid, that a Proviſion for the 
Wife or Children was not to be conſidered as a voluntary Covenant, and 
therefore decreed the Deticiency to be made up, notwithſtanding the Cir. 
cumſtances of the Cafe, and her Neglect in not requeſting it during Co- 
verture; for the Lache; of a Feme Covert cannot be imputed to her. 
2Vern. 51. If a Bill is brought by an Heir at Law, or any other Perſon againſt a 
Vern. 479. Jointreſs, whereby the Party would avoid the ſointure, under Pretence that 
8 F. chougb lis Anceſtor was only Tenant for Life, fc. and he ſceks ſor a Diſcovery 
cou! cps of Deeds and W . whereby he would avoid the Title of the Jointreſ, 
after Mar. be ſhall never have ſuch a Diſcovery, unleſs he by his Bill ſubmits to con- 
riage. firm her Title, and then he hall. 
do if a Jointreſs prays a Diſcovery againſt an Heir at Law of Deeds and 
Writings, if the Heir ſubmits by Anſwer to confirm the Joiatreſs's Title, 
ſhe ſhall have no ſuch Dilcovery. 


[(E) Of other Statutes relative to Dower, Kc. 


Woman ſhall be endowed without Delay. AM. C. g H. z. cap. 1.— 
Women ſhall recover Damages for their Dower or Quarentine de- 
forced, where their Huſbands die fciſed. 20 H. 3. cop. 1. Days to be 
iven in Plea of Dower. Dies commune in date. 5 1 H. 3. flat. 3. Four 
Bars mall be given in the Year, at leaſt. Sr. Marleb. 52 H. 3. cop. 12. 
—— "The Tenant pleading that the Demandant hath received her Dower, 
muſt ſhew that ſhe hath received part of himſelf in the ſame Ville. &,. 


We/im. 1. 3 Ed. 1. cap. 49. If Tenant in Dower alien, the Heir ſhall 


have a Writ of Entry in caſu fro. St. Clouc. 6 Ed. 1. cap. 7.— 
Power ſhall be recovered notwithſtanding a feigned Recovery againſt the 
Livſband by Default. /. Nm. 2. 13 Ed. 1. cap. 4. A Wite * 

| wit 
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with her Adulterer ſhall loſe her Dower. St. Weſim. 2. 13 Ed. 1. cap. 34. 


f Tenant in Dower alien, he in Reverſion may enter. 11 H. 7. 

cap. 20.— The Wife ſhall loſe her Dower, where the Huſband is at- 

tainted of Treaſon f. 5& 6 Ed. 6. cap. 11. ſed 13. But a Wifet Whether 

ſhall not loſe any Title of Dower which to her was accrued, by the At- 2 

tainder of her Huſband by any Manner of Murder or other Felony what-Q, L. 37.8. 

ſoever. Co. Lit. 37. a. A Popith Recuſant ſhall not be endowed. : 
Fac. 1. cap. 5. ſed. 1 3.—-—The Widow of a Mortgagor rot barred of 

her Dower, if ſhe did not join in the Mortgage. 4 . M. cap. 16. 

24. 5,——As to Proclamation in Dower, fee 31 El. cap. 3.——\Vidows 


diabled from aliening or diſcontinuing their Jointures. 11 HF. 7. cap. 20. 


32 H. 8. cap. 36. ſed. 2.] 


J K FEM 


HE Trial per Pais, or by a Jury of one's Country, is juſtly eſ- 
11 teeme d one of the chiefeſt Excellencies of our Conſtitution; . de 

what greater Security can any Perſon have in his Life, Liberty or 3 
Eſt ite, than to be ſure of not being diveſted of, or injured in any of theſe, Co. Lit. 155. 
without the Senſe and Verdict of twelve honeſt and impartial Men of his Ce. Preface 
Neighbourhood ? F And bence we find the common Law herein confirm- _ 846 
ed by Magna Clarta, cup. 29. Nullus Liler Homs capiatur, vel imfri- : 99k De 
ſonetur, aut d:ſſeiſtetur de libero Tenemento ſus, vel Libertatibus, wel Lib-risLolme on the 
Conſuetudinibus ſuis, aut utlagetur, aut exuletur, aut aliguo modo deſiruatur, £n21i/h Con- 
nec ſup.r eum ibimus, nec ſuper eum mittemus niſi per legale jud.cium Pariun 2 ho 8. 


ſuorum, wel per legem terre. Liberty, or 
the Liberty of Individuals, and c. 9. of Criminal Juftice. 


been taken notice of, as Matters which reflect Honour on our Conſtitution -verbo Furates 
for though there were antiently feveral other Methods of Trial, ſuch as by Cn. ib. 2. 
Battle, Ordeal, Ec. yet hare they, from the Inconveniencies attending“ 7. 

them, been laid aſide, and this alone cultizated and improved, as the beſt 

Method of inveſtigating I' ruth. 


Likewiſe the Antiquity of this Trial, and its being peculiar to us, have g, G. 1 


We ſhall conſider this Head under the following Diviſions, 


(A) Df the ſeveral Kinds of Juries and particular 
Inqueſts; and herein of the Number {uch Ju⸗ 
ries mult conſiſt of, 222. | 

B) Of the Jury Pꝛoceſs and Manner of conven- 
ing the Jury. 235. 


And herein, 


* x. Of the Neceſſity of ſuch Proceſs, and where a -pagea 31 
Panel may be returned by a bare Award without 
any Precept. 235. 


2, Of 


02.12: 


2. Of the ſeveral Kinds of Jury Proceſs, and Man- 
ner of compelling a Jury to appear. 235. 

3. By whom ſuch Proceſſes are to be executed, and 
the Jury convened. 237. N 

4. In what Time ſuch Proceſſes are returnable. 242. 

5. Where the Jury muſt appear. 243. 

6. What Number are to be returned. 245, 

7. Of awarding Proceſs by Proviſo. 246, 

8. Neceſſity of returning a Panel into Court, and 
wherea Prifoner may demand a Copy of it. 247, 

9. Of the Trials going off pro Defectu Furatorum ; 
and therein of drawing a Juror, 247. 


(C) Jn what Caſes and in what Manner a Tales 
is grantable. 248. 

(D) In what Caſes and in what Manner ſpecial 
Juries are appointed. 250. N 

E) Who are to be returned; and herein of the 
Qualifications and ſeveral Cauſes foz which 
they may be challenged, 251. 


And herein, 


Of Challenges to the Array or to the Polls; and 
herein where the Inſufficiency or Partiality of the 
Sheriff or Returning Officer is a principal Cauſe of 
Challenge, or to the Favour. 251. 

Where Inſufficiency and not being Liber Homo is 
a good Cauſe of Challenge to the Polls. 252. 

. Where the Want of Freehold or a competent 
Eſtate is a good Cauſe of Challenge. 254. 

4. Where the Jury's not being convened from a 
right Place 1s a good Cauſe of Challenge. 257. 

5. Where Partiality in the Juror is a good Cauſe of 
Challenge; and therein where it ſhall be ſaid a 
principal Cauſe of Challenge, or to the Favour. 
258. 

6. Where the Quality of the Juror is a good Cauſe 
of Challenge; and herein who are exempt from 
ſerving on Juries. 260. | 

„. Where from the Quality of either Party it is a 
good Cauic of Challenge, that a Knight is not re- 
turned. 261. 

8. Of Trials per Medietatem Linguæ, where an Alien 
is Party. 262. 

9. Of peremptory Challenges. 269. 

10. Ot Challenges by the Crown. 265. 


Ln 


d 


(SS) 


11. At 


7 n I 4K 


11. At what Time a Challenge is to be taken. 265. 
12. How ſuch a Challenge is to be tried. 266. 
(F) How Jurozs are to be impanelled and woꝛn. 


267. 


(G) How to be kept and diſcharged. 269. 

(H) In what Caſes and in what Manner to have 
a Uiew. 270. : 

*(I) Uhat Jrregularities and Defetts in conven: *Pagez 34 
ing, oꝛ in the Qualitications of the Jurozs, are 
amendable, and aided by Conſent, 277. 

K) Chat Jrregularities oz Defetts in conven⸗ 
ing, q boy the Qualifications of the Jurozs, are 
aided by Conſent, 277. | | 

C) CUhen and by whom to be paid. 277. 

(W) Fo: what PMildemeanozs puniſhable, 278. 


And herein, 


1. Where puniſhable by Attaint. 248. 

2. How otherwiſe puniſhable. 282. 

3. Where Abuſes by others in relation to them are 
puniſhable; and therein of the Offence of Em- 
bracery. 284. 


PR a. — 8 — 11 
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(A) Df the ſeveral Kinds of Juries and particular 
Inqueſts; and herein of the Number ſuch Jury 
muſt con{ilt of, 


URIES are diſtinguiſhed into Grand and Petit Juries; the Grand Jury ss 


may (a) conſiſt of thirteen, or any greater Number; for theſe being 3 luſt 30. 
the Grand Inquiſitors of the County, every Indictment and Preſentment 2 Inſt. —* 
2 2 Fal. . 

by them muſt be found by twelve at leaſt ; but it is not neceſſary that ally © 5 
above that Number ſhould concur in ſuch Preſentment or Indictment. (a) That in 

Middieſeæ 
three Grand Juries are returned every Term to ſerve in B. N. every Jury conſiſting of ſixteen, ſe- 
venteen, or mare, to inquire of Offences criminal committed in the ſeveral Parts of the County 
of Middl;ſzx through the whole County; the Reaſon hereof is, that in Adiddleſex there are three 
hundreds, and for every {cvcral Hundred there is a particular Jury returned to ſerve for that Hun- 
dred only. 2 Lil. Reg. 124.— That in ſome Counties which conſiſt of Guildable, and ſuch Fran- 
ehiſe where antiently ſeveral Juſtices of Gaol Delivery fat, as ih Sai, there are two Grand Juries, 
one for the Guildable, another for the Franchiſe, becauſe there are two ſeveral Commiſſions of 

Gaol-Delivery. 2 Hal. Hiſt. P. C. 26, 154. | 


Upon the Summons of any Seflion of the Peace, and in Caſes of Com- Hat. Tft. 
miſſions of Oyer and Terminer and Goal-Delivery, there goes out a Pre-P. C. 154. 
cept either in the Name of the King, or of two or more Juſtices, directed 
the Sheriff, upon which he is to return twenty-four, or more, out of the 
whole County, namely, a conſiderable Number out of every Hundred, out 
of which the Grand Inqueſt at the Seſſions of the Peace, Oyer and Ter- 
miner or Goal-Delivery, are taken, and {worn ad !ngu:rendum pro Damine 


Rege & Corpore Comitatus, ' Thole 


—_— 
— —— — - i, 


5. MR: © . 
Thoſe returned to ſerve on the Grand Jury muſt be (5) Prob; & Lyal:, 


Homines, and ought to be of the ſame County where the Crime was com. 
mitted ; and therefore it is a good Exception at Common Law to one 
returned on a Grand Jury, that he-ts an Alien or Villein, or that he is 
*Pagee 33 outlawed for a Crime, or that he was not retured by the proper 
* Officer, or that he was returned at the Inſta ce of the Proſecutor ; but 


. Ebz. : - 

_—_ 3 thele Exceptions muſt be taken before the Indictment found. 
Inſt. 30. 

0 Co. * 2 Rol 8 82. 2 Hal. Hiſt. P. C. 154-5. (5) Where Indictments found in inſerict 


Courts have been quaſhed for want of the Words Proderum ꝙ Legalium Hominum in the Caption, 


Cro. Eliz. 751. Cro. Jac. 635. Palm. 282. 2 Rol. Rep. 400. 2 Rol. Abr 82. Poph. 202. 
Keb. 629. 2 Keb. 471. 3 Mod. 122. Ld. Raym. 392, 609. Lev. 208. But this Exception has 
been often overruled, becauſe Prima Facie all Men ſhall be intended honeſt and lawful, Kch 
co. 2 Keb. 135, 284. Cro. Jac. 41. Sid. 196, 367. (c) Though in a perſonal Action. 2 Hy, 
Hiſt. P. C. 135. But for this vide 3 Inſt. 32. 21 H. 6. 30. pl. 17. Fitz. Tit. Preceſe 108, 


Cro. Car. 1 34, 147. Jones 198. 12 Co. gg. 


2 Hal. Hiſt, 


P. A 15 FE every 
8 leaſt, and that the Statute of 2 H. 5. cap. 3. that requires Juror: that Pals 


vide Hawk. 


Tt is laid down by my Lord Chief Juſtice Hale, that at Common Law 
Perſon returned on the Grand Jury ought to be a Free older at 


P. C. 216. upon the Trial of a Man's Life to have 40 s. fer Annum Freeh Id, hath 
been the Meaſure by which the Freehold of Grand Jurymen hath been 
meaſured in Precepts of Summons of Seſſions. 


(d) Vis. 


Alſo by ſeveral (4) Acts of Parliament it is provided, that thoſe who 


. 9 _ 15 ſerve on the Grand Jury be ſuch as are duly qualified, the principal ones 
2 of which are the 11 H. 4. cap. 9. and 3. H. 8. cap. 12. the firſt whereof 


Men above 


the Age of is as followeth : © Becauſe that now of late Enqueſts are taken at ei. 


ſeventy ſhaj] «6 
not he put « 
on Juries. 
Fy nige 2 6 

2 38. ſhall“ 
not have jeſs « 


31 F.r.com- 
monly called“ 
the Statute « 
Ae hrs i fe- (6 
21 fart in 
Lilie, thall 
have Pence. © 
ments to the « 
Value of 10-. ,, 
veariy.-- By 

- b HE 
28 E. I. com- 


cc 


monly called“ 


the Statute 40 
ot Articuli 
ſuper Char- 
tas, none are 
to be put on « 
Inqueits and 
2 but 
uch as be 
next Neigh- 


nin ler of Perſons named to the Juſtices, without due Return of the 
Sheriff, of which Perſons ſome were outlawed before the ſaid Juſtice; 
of Record, and ſome fled to Sanctuary for Treaſon, and ſome for 
Felony, there to have Refuge, by whom as well many Offender; were 
indicted. as other lawful liege People of our Lord the 1 *g. not gritty, 
by Conſpiracy, Abettment, and falſe Imagination of other Perſons, for 
their ſpecial Advantage and ſingular Lucre, againſt the Courſe of the 
common Law uſed and accuitomed before this Time ; our ſaid Lord 
the King, for the greater Eaſe an. Quietneſs of his People, wills and 
granteth, that the ſame Indictment ſo made, with all the Dependance 
thereof, be revoked, annulled, void, and holden for none fo ever; 
and that from henceforth no Indictment be made by any ſuch Perſons, 
but by Inqueſts of the King's lawſul liege People, in the Manner it was 
uſed in the Lime of his noble Progenitors, returned by the Sheriffs or 


* Bailifs of Franchiſes, without any Denomination to the Sheriffs or 


Bailiffs of Franchiſes before made by any Perſon of the Names which 
by him ſhould be impanelled, except it be by the Officers of the faid 


© Sheriffs or Bailiffs of Franchiſes ſworn and known to make the ſame, 


and other Officers to whom 1t pertaineth to make the ſame, according 
to the Law of England; and if any IndiQtment be made hereafter in 
any Point to the contrary, that the ſame IndiQtment be alſo void, re- 


© voked, and for ever holden for none.“ 


hours, moſt ſufficient, and leaſt ſuſpiciovs; and the like is enacted by 42 E. 3. c. 11. And to the 


ſame Purpoſe are the 23 E. 3. c. 6. and 34. E. }. c. 4. 


Leaſcholders where the improved 


Rents amount to cod. per Annum, liable to ſerve as Jurors, per 4 Geo. 2. c. 7. ſ. 3.] 


12 Co. 99. 
3 Ivf: 33 


In the Coypſtruction of this Statute the following Points have been 


reſolved; 
That if a Perſin not returned on a Grand Jury procure his Name to be 


read among tho'e tat are returned. whereupon he is ſworn, fc, he may 
be indicted for a Contempt of thts Statute, 


That 


LEY 23-15 


That Indictments before (a) Juſtices of the Peace are clearly within this 
Statute. | 


12 Co. 98. 
3 Inſt. 33. 
Cro. Car, 
134. (a) But it ſeems doubtful whether a Coroner's Inqueſt be within it. Jones 198, 


That a Perſon arraigned on an Indictment taken contrary to the Statute 3 Inſt. 34. 

may plead _ Matter in Avoidance of the Indictment, and alſo plead rl Car, 
the Felony. ; 

_ 3 he, Dk outlawed on an Indictment without any Trial, may A 
clearly thew in Avoidance of ſuch Outlawry, that the Indictment vas taken 3 8 
contrary to the Statute ; but the Court need not admit of the Plea of the 147, 
Outlawry of an Indictor in Avoidance of any ſuch IndiQment unleſs he 
who pleads it have the Record ready, unleſs it be an Outlawry of the ſame 
Court wherein the Indictment is depending; in which Caſe it is ſaid, that 
any one as Amicus Curie may inform the Court of it; alſo it ſeems the 
better Opinion, that no Exception againſt an Indictor is allowable, unleſs 
the Party takes it before Trial. 

* That if one of the Grand Jury, who find an Indictment, be within *Page2 34 
any of the Exceptions 1n the Statute, he vitiates the Whole, though neverT! * 41, 


ſo many unexceptionable Perfons joined with him in finding it. Ke 90 
That if a Priſoner indicted of Felony offer to take any ſuch Exception. Inft. 33. 


be ſhall, upon his Prayer, have Counſel aſſigned him for his Aſſiſtance, Co. Cer, 
, | 134, 147. 
1 283 « Pact 198. 
- By the 3 II. 8. cap. 12. it is enacted, That all Panels to be returned, 
« which be not at the Suit of any Party, that ſhall be made, and put in by 
« every Sheritt and their Miniſters, before any Juſtice of Goal-Delivery, 
or Juſtices of Peace, whereof one to be of the Quorum, in their open 
« Seffions, to inquire for the King, ſhall be reformed by putting to and 
„taking out of the Names of the Perſons which ſo be impanelled by 
every Sheriff and their Miniſters, by the Diſcretion of the ſame Juſtices 
before whom ſuch Panels ſhall be returned, and that the ſame Juſtice 
4 and Juſtices ſhall command every Sheriff, and their Miniſters in his 
* Abſence, to put other Perſons in the ſame Parel by their Diſeretions, 
and that the ſame Panels ſo reformed by the ſaid Juſtices be good and 
« lawful, and that if any Sheriff, or any other Miniſter, at any Time do 
© not return the fame Panels ſo reformed, that then every ſuch Sheriff 
and Miniſter 1o offending thall forfeit for every ſuch Offence twenty 
% Pounds, c. | 

This AQ extends rot only to Panels of Grand Inqueſts returned, but 2 Tal. In. 
alſo to Panels of the Petty Jury, commonly called the Petty Jury of Life, C. 156, 
and Death, which may be reformed by the Juſtices according to this Act, 5. 
and the Sheriff is bound to return the Panel ſo reformed, 

It hath been holden, that this Statute doth not take away the Force of 37nft. 23 
11 H. 4. cap. 9. as to any Point wherein both may conſiſt together; and 1 Hawk. 
therefore if any IndiQor be outlawed, or returned at the Nomination of P. C. 219. 
any Perſon, contrary to 11 H. 4. cap. g. except of the Juſtices authoriſed 
as abovementioned to reform the Panel, the Indictment may be avoided in 
the ſame Manner as before. 

The Grand Jury, as has been already obſerved, muſt conſiſt of twelve ie per 
at (J) leaſt, the Petty Jury of twelve, aud can neither be more nor leſs ; Pair 80. 
but it is faid, that particular (c) Inqueſts may conſiſt of a more or leſs + *:*:B-197- 


FinchofL 
tas backer. 3 


A Writ of 

Inquiry of Waſte by thirteen was holden . Cro. Car. 414. (5) That to make a Jury in a 
Writ of Right, which is called the Grand Afiſe, there muſt be ſixteen, viz. four Knights, and 
twelve others, Trials per Pais 82. Or it may conſiſt of a greater Number. 2 Rol. Abr. 67.4. 
The Jury in Attaint, called the Grand Jury, muſt be twenty-four ; but if the iſſue he upon a Mat- 
ter out of the Point of the Attaint, as upon a Plea of Non-tenure, the Trial ſhall be by twelve, 
Trials per Pais 82. (c) That a Juror can be excepted againſt on an Inqueſt of Office, 6 Mod, 43.— 
That a Jury caunct be attainted on an Inqueſt of Office, Carth. 362. + See infra. 


Bur 


CY 
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But on a Writ of Error a Judgment out of an inferior Court was re 
verſed, becauſe being by Default, the Inquiry of Damages was only wh 
two Jurors ; and though a Cuſtom was alledged to warrant it, yet it _ 
reſolved that there could not be leſs than twelve, though the Writ of In. 
quiry faith only fer Sacramentum Proborum & Legalium Hominum, and not 
duodecim as in a Venire. - 

Cro. Car, Alſo it hath been frequently held, that a Cuſtom in an inferior Court to 
2<9. try by fix Jurors is void; and that though ſuch Cuſtom is uſed in ales 
Sid. 233. yet that that is by Force of the Statute 34 œ 35 H. 8. cop. 26. fee. 74. 
3 Keb. 326. yhich appoints that ſuch Trials may be by ſix only where the Cuſtom hath 


been ſo. 


Vent. x 13. 


—w_—_—_ 
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*Pagez 35 (B) Df the Jury Proceſs, and Manner of conven: 
ing the Jurp: And herein, 


1. Of the Neceſſity of ſuch Proceſs, and where a Panel may be returned 
by a bare Award without any Precept, | 


March 81. TT ſeems agreed, that a Perſon not duly ſummoned and returned is not 
1 obliged to ſerve on a Jury ; as it hath been held, that if a Stranger 
cauſe himſelf to be ſworn in the Name of one who was of the Jury, it it 
ſuch a Miſdemeanor for which he may be indifted, and for which alſo an 
Action on the Caſe lies at the Suit of the Party injured. 
2 Inſt. 668, But Juſtices of Goal- Delivery may have a Panel returned by the Sheriff 
3 _ 168. without any Precept or Writ; and the Reaſon given for it is, that before 
Þ 2 their coming they may make a general Precept to the Sheriff in Parchment, 
Ander their Seals, to bring before them at the Day of their Seſſions twenty- 
four out of every Hundred, fc. to do thoſe Things which ſhall be enjoin- 
ed them on the Part of the King, Oc. and therefore it is ſaid, that they need 
not make any other Precept for the Return of a Jury for the Trial of any 
Iſſue joined before them, but that their bare Award that the Jury ſhall 
come is ſufficient, becauſe there are enough for that Purpoſe, ſuppoſed to 
be preſent in Court, whom the Sheriff may return immediately, whenever 
the Court ſhall demand their Service. 
2 Inſt. 3868. Alſo it is ſaid that a Jury may be ſo returned before Juſtices of Peace 
Sid. 364. at their Seſſions, becaule the Precept for the Summons of the Seſſions 
Hath a Clauſe to the ſame Effect, for the Summons of twenty-four out 
6 of every Hundred: But it is (a) doubted whether this Matter does not 
C. 406. rather depend on Practice, and the conſtant Courſe of Precedents, than 
any Argument from the Reaſon of the Thing; and even in the Caſe of 
Juſtices of Goal-Delivery, the Law is otherwiſe, if they have a ſpecial 
Commiſſion. | 
2 Hal. Hin, Alſo the Precept to the Sheriff from Juſtices of Oyer and Terminer, in 
P. C. 260-1, order for the holding of their Seſſions, hath in effect the very ſame Clauſe 
2 Hawk. for the bringing of twenty-four before them out of each Hundred, at the 
N Day of their Seſſions, Ic. and yet it ſeems agreed, that they cannot have 
a Jury rerured for the Trial of an Iflue joined before them by force of 
a bare ward, but ought to make a particular Precept to the Sheriff for 
that Pu-poſe under their Seals. | 
Dyer 113. By the Courſe of the King's Bench no Jury can be returned into it from 
2 Hal. Hiſt. a foreign County, without Proceſs under the Seal of the Chief-Juſtice ; but 


838 Quære if it may not be returned for a Trial in the County where it fits by 
p. C. 406. a bare Preceptum eff ? 1 
| | 5 


{622% 


2. Of the ſeveral Kinds of Jury Proceſs, and the Manner of compelling 
„ a Jury to appear. 


The firſt Proceſs for convening the Jury is the Venire Facias, which . , 
muſt be awarded on the Roll, and thereupon in the Common Pleas there p,;, = Tt 
"ſues the Habeas Corpora, and Diſtringas Furatores ; but in the King's Bench 
and Exchequer after the Venire they proceed on the Diftringas ; for the Ve- 
nire being in the Nature of a Summons, if the Jury did not appear thereon 
in thoſe Courts in which the King has a more immediate Concern, they 

rocced on the ſtrongeſt Proceſs, vis. the Diftringas, 

if all the Jury did not attend on the Habeas Corpora or Diſtringas, 
which was to bring them into Court, there was an undecim, decem, or 
* 1 Tales, according as the Number was deficient, to force others to the *Page236 
King's Court to try the Iſſue ; this was without (a) a new Summons or (a) But if 
Lenire, becauſe it was ſuppoſed that the firſt Habeas Corpora and Diſftringasthe whole 
had given Notice to the Vicinity that they ought to appear; and there-Jurybechal- 


fore the Supplement of a Jury were forced in without a particular Sum- fuse — 


mons to them. Venire Faci- 
as, and if 
none of the Jury appear, then a Dir ingas Furatores ſhall iſſue, and no Tales, 2 Hal. Hiſt. P. C. 265. 


There muſt be an Award on the Roll to warrant the Iſſuing the Venire 2 Hawk. 
or Diftringas, and ſuch Proceſs muſt be continued from Time to Time - © 298-9. 
againſt the Jurors, returnable on the ſame Days to which the Suit is con- 
tinued on the Roll againſt the Parties. a 

And therefore where a Venire Facias was made returnable on the 2 3d — 2 
of January, and the Diſtringas teſted on the 24th, this was held a Diſ-pl. 14. 
continuance, and being in a criminal Caſe, not aided by any of the Sta- 2 Ld. Raym. 
tutes of Teofails. 1061. 

So where the Venire omits Part of the Iſſne or Iſſues to be tried, or where of ny Eliz, 

22 


Venir: omits any of the Parties, theſe are Diſcontinuances. — 


3 Bulſ. 311. Winch 73. 


So where a Juror is named in the Habeas Corpora by a Name different gig. 66. 
from that in the Panel returned on the Venire, or where a Juror returned Keb. 182, 
on ſuch a Panel is wholly omitted in the Habeas Corpora; but in theſe Caſes, 191,198,215. 
if the Juror ſo miſnamed or omitted be not ſworn at the Trial of the Cauſe, ? mage op . 


d- ; . a 6. b. 
it is queſtionable whether there be any Diſcontinuance at all. Cro. Elie. 


586. 
Vide Pofica Letter (I). 


Where there are ſeveral Defendants who plead ſeveral Pleas, the Plain- Jones 425. 
tiff may chuſe either to have one Venire Facias for all, or ſeveral for Trials per 
(3) every one of the Defendants ; ſo where ſeveral Perſons are arraigned Gun p 
upon the ſame IndiAment or Appeal, and ſeverally plead Not guilty, that where 
it is in the Election of the Proſecutor either to take out joint Venite's againſt there are 
them all, or ſeveral againſt each of them; but in an Appeal if one plead three Defen- 
Not guilty, and the other plead a Releaſe made at A. it ſeems that there "ap 
| may join 


muſt be ſeveral Yenires. 
two of them 


in one Venire, and take out another againſt the third. Cro. Eliz. 541, But for this vide 2 Rol. 
abr. c96, 620, 667. Hob. 36. Cro. Eliz. 866. Cro. Jac. 550. 


Put where a joint Venire is firſt awarded for the Trial of all the Defend-, Hawk 
ants together, and afterwards ſeveral Verire's for the Trial of euch of them, P. C. 298. 
this is a Diſcontinuance. 


Vor, III. X | And 


TT 7:n EE. 


2 Hawk. And where the ſame Jury is returned on joint Proceſs againſt ſeveral 
P. C. 407. Defendants, if a Juror be challenged by any one of them, and thereupon 
and ſeveral drawn, he is by neceſſary Conſequence drawn as to all, becauſe there 


Authorities 


3 being but one Panel, the ſame Perſon cannot at the ſame Time be taken 


from it, and continue in it; and to prevent this Inconventence, where 
one Jury is jointly returned before Juſtices of Gaol-Delivery, they may 
ſever the Panel; but after an Appellant has taken out a joint enire 
againſt all the Appellees, he cannot afterwards take out ſeveral ones, 
though the firſt be never returned, becauſe it would cauſe a Diſconti- 
nuance. 
« Hawk: Jurors being duly ſerved with Proceſs are compellable to appear ; ang 
P. C. 146. therefore where more than one appear, but not enough to take the 
and ſeveral Inqueſt, but ſome of the others come within View, or into the Town 
mage where the Court is holden, but refuſe to come into Court; in theſe 
Trials per Caſes the Court may order thoſe who appear to enquire of the yearly 
Pais 200. Value of ſuch Defaulters Lands; which being done, the Court may 
either ſummon them to appear, on pain of the Sum found, or ſome 
leſſer Sum, or may fine them in like Sum without more ado ; but ſuch 
*Page237* Juror ſhall only loſe his Iſſues, and not the yearly Value of his Lands, un- 
leſs the Party pray it; but one who makes default after Appearance is liable 
to ſuch Forfeiture without any Prayer; yet the Court in diſcretion will 
ſometimes only impoſe a {ſmall Fine; alſo a Juror, who comes not to Town 
where the Court is holden, ſhall only loſe his Iffues, or be amerced, but not 
fined ; and it is ſaid, that a juror is not amerceable at all at the Return of 
the firſt Venire, except before Juſtices of Oyer and Termincy. 
Alſo by the 27 Eliz. cap. 6. ſect. 2. it is enaQted, * That upon every 
« firft Writ of Habeas Curpora or Diftringas with a Miſi Prius delivered of 
« Record by the Sheriff, or other Miniſter or Miniſters to whom the 
making of the Return ſhall appertain, ſhall return in Iſſues, upon every 
« Perſon impanelled and returned upon any ſuch Writ, at leaft ten Shil- 
lings; and at the ſecond Writ of Haheas Cirpora or Dijtringas with a 
« Nifs Prius upon every Perſon impanelled and returned upon any Writ 
„twenty Shillings at the leaſt ; and at the third Writ of Haheas Corpora 
« or Diftringas with a N Prius, that ſhall be further awarded, upon every 
“ Perſon impanelled and returned upon ſuch Writ thirty Shillings ; and 
pon every Writ that ſhall be further awarded to try any Iſſues, to 
double the Iſſues laſt before ſpecified, until a full Jury be ſworn, cr the 
&« Proceſs otherwiſe ceaſed or determined, upon pain to forfeit for every 
Return of Hiues contra y to the Form aforeſaid five Pounds.“ 
And now by the 3 Ceo. 2. cap. 25. ſed. 1 3. it is enatted, © That every 
« Perſon or Perſons whoſe Name or Names ſhall be drawn, (as by the Act 
* 1s directed) and who ſhall not appear after being openly called three 
* Times, upon Oath made by ſome credible Perſon, that ſuch Perſon fo 
making default had been lawfully ſummoned, ſhall forfeit and pay for 
every Default in not appearing upon Call as aforeſaid, (unleſs ſome 
* reaſonable Cauſe of his Abſence be proved by Oath or Affidavit to the 
Satisfaction of the Judge who fits to try the ſaid Cauſe) ſuch Fine or 
«* Fines not exceeding the Sum of Five Pounds, and not leſs than Forty 
“ Shillings, as the ſaid Judge ſhall think reaſonable to infli& or aſſeſs for 
+ Perſons ſuch Default.“ 


 Jummoned | : 
on Juries in Courts of Record, in Cities, Corporations, and Franchiſes, and not attending, may be 
lined, 29 Geo. 2. c. 19. 5 5 
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3. By whom ſuch Proceſſes are to be executed, and the Jury con- 
a vened. 


The Sheriff is the proper Officer by whom the Jury Proceſs is to be exe- Co. Lit. 158. 
cuted, unleſs he be partial, that is, ſuch a one, as from his Conſanguinity a- Bro Chal- 
or Affinity, his being under the Power of either Party, &c. cannot be pre- ge 153» x 
ſumed to be an indifferent Perſon, as every Officer who hath any way to do Letter (E). 
with the Adminiſtration of Juſtice ought to he; and in every ſuch Caſe the 
Proceſs ſhall be directed to the Coroners, if they are imparrial, or to thoſe 
of them who are ſo, in caſe ſome of them lie unter the afore-megtioned 
Prejudices ; and in caſe all the Coroners are partial, or not indifferent, then 
the Venire ſhall be directed to two Elizors named hy the Court, and againſt 
whom, for that Reaſon, no Challenge can be taken. 

When Proceſs is once awarded to the Coroners, c. for the Sheriff's co. Lit. 158: 
actual Partiality, the Entry is Vicecomes jc non intromittat, and in ſuch Caſe 2 Rol. Abr. 
Proceſs ſhall not afterwards be awarded to any new Sheriff: But where it 570. 
was awarded to the Coroners, for that the Sheriff is Tenant, Ic. it may be 
awarded to a new Sheriff. 

80 if a Venire Facias is awarded to the Coroner for Partiality in the : 
Sheriff, and afterwards a Tales is awarded, which 1s returned by the Sheriff — 


7 . 
this has been held Error. $74 


> 


Morgan ver. 
Wye; vide Cro. Eliz. 586. 


gut if the Verire be awarded to the Coroners for Default in the Sheriff,“ Pagea 38 
and they do Wr upon the Writ, upon a Default diſcovered in the Trial. 2 
Coroner de Puiſne Temps the Party may ſhew this to the Court, and have T4 46. 

a Venire awarded to the Sheriff, if there be an indifferent one, made in the 
mean Time; or elſe to Elizors; & fic e converſo. 

And therefore in Error of a Judgment in Clefter, the Parties being at Cro. Eliz. 
Iſſue, a Venire was awarded to the Sheriff, and at the Day of the Return 853. 
it was entered, quod Hicecomes non mifit Breve, and then the Plaintiff prayed 
a Venire facias to the Coroners for Coſinage betwixt him and the Sheriff, 
which was awarded accordingly ; and at the Day of Trial the Defendant 
made default, and there being Judgment thereon, it was aſſigned for Error, 
that after the Plaintiff had admitted the Sheriff to execute the Writ, he 
could not pray a Venire facias to the Coroners without ſome Cauſe de Puiſrie 
Temps ; ſed non allocatur, hecauſe there was nothing done upon the firſt 
Writ, and the Defendant having made default, it was not material. 

Upon the Surmiſe of the Plaintiff that the Sheriff is his Couſin, and co. Lit. 155. 
_ Prayer that the Yenire be directed to the Coroners for Avoidance ofb. 158. a. 
his own Delay, that might happen by the Challenge of the Array, the Cro. Jac. 
Defendant thall be examined whether it be true or rot; and if he confeſs 5 1 
it, then the Venire ſhall be awarded to the Coroners; for then it appears to Pais 41. 
the Court by the Defendant's Confeſſion, that the Sheriff is not indifferent; Jenk. 115. 
but if the Defendant denies it, then the Proceſs ſhall be awarded to the 
Sheriff, becauſe the Sheriff's Authority and Profit ſhall not be taken away 
without Cauſe apparent to the Court; but if the Defendant will alledge any 
ſuch Matter, and pray a Venire facias to the Coroners, there the Plaintiff 
ſhall not be examined, neither ſhall ſuch Allegations be allowed, becauſe 
Delays are for the Defendant's Advantage, and the Defendant may chal- 
lenge the Jury for this Cauſe, and fo is at no Prejudice 

If there be two Sheriffs of a County, and one of them is partial, the carth. ,, 4 
Venire may be directed to the other, and not to the Coroners; for the The Xing 
Coroner is not the proper Perſon to execute the Proceſs of the Court, but ver. Mar- 
in ſuch Caſes where the proper Officer is wanting; which cannot be ſaid fr, one 
| . . . of the She- 
where there is one impartial Sheriff, riffs of Ch 


ter. 


4Mod, 65. S. C. Skin 104. pl. 3.S.P. n Rich, Sheriff of London, and Sir Thomas Player 
2 80 
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Trials per So if the Under Sheriff be a Party, yet the Venire may be directed to 
Pair 41. the High Sheriff, with this Proviſo, quod Sub-Vic. tuus in nullo ſe intromittat 


—— * cum Executione iſtius Brevis. 


Fitz. Tit. After a Challenge to the Array, and allowed for the Partiality of the 


3 Sheriff, the Coroner may return the very ſame Jury. 


Dyer 177. b. If the Sheriff return on the Venire Facias, quod Breve iſtud fic executum *5 
Pl. 34 Sindorſatum per A. B. nuper Vicecomitem Pradeceſſorem ſuum cum Panelly, ul; 
in facto Panellum illud factum & arraiatum fuit per ipſum nunc Vicecumitem, 
the Party may challenge the Array afterwards for Conſanguinity or Affinity 
of the Sheriff; and this ſhall be tried by two Triers, notwithſtanding this 
falſe Return. 
Hob. 70. Upon a Surmiſe the Yenire Facias was awarded to the Coroners, and the 
Venire was returned by two Coroners only, and the Diſiringas by three 
Coroners ; and there being at the Lime of the Award and Return of the 
Venire Facias and Diſtringas four Coroners, it was agreed that this was at 
Common Law plain Error ; for that Coroners as Miniſters muſt all join, 
but as Judges they may divide; but that it was aided by the Statute of 
 Ferfails, which cures the imperfect and inſufficient Returns of Proceſs by 
Sheriffs or other Officers. | 
Raym. 484. If upon a Suggeſtion on the Roll the Yenire is directed to the Coroner, 
DominusRex ho are two in Number, and both the Coroners are mentioned on the 
daes Record to have returned the Panel, and in reality one only returned it; 
286239 yet this cannot be excepted againſt, becauſe an Objection contrary to what 
appears on the Face of the Record. 
Cro. Car, Error of a Judgment in Northampton, becauſe in Northampton the Court 
138. being held before the Mayor and two Bailiffs, the Fenire fac. upon the Iſſue 
1 was awarded to the two Bailiffs to return a Jury before the Mayor and 
* Barliffs ſecundum conſuetudinem, which being returned, and Judgment given, 
the Error aſſigned was, becauſe the Bailiffs being Judges of the Court, could 
not alſo be Officers, to whom Proceſs ſhould be directed, there being no 
Cuſtom thar can maintain any to be both Officer and Judge ; but all the 
Court (abſent Hide) conceived it might be good by Cuſtom, and that it i 
not any Error; for the Judges be not the Bailiff, only, but the Mayor and 
Bailiffs; and it is a common Courſe in many of the ancient Corporations 
where the Bailifts are Judges, or the Mayor and they be Judges, yet in 
reſpect of executing Proceſs they be the Officers only, and one may be Judge 
and Officer diverfis reſpectibus; as in Rediſſeiſin the Sheriff is Judge and 
Officer, whereupon the Judgment was affirmed. 
Co. Lit. 156. If the Array of a Panel is returned by a Bailiff of a Franchiſe, and the 
2, Sheriff return it as of himſelf, this ſhall be quaſhed ; but if the Sheriff re- 
turn a Jury within a Liberty, this is good, and the Lord of the Franchiſe 
is driven to his Remedy againſt him. 
co. Lit. 157. If the Sheriff returns a Panel of Jurors, ſtruck by two Strangers, that 
4. favour neither of the Parties, this is a good Array, and ſhall not be quaſhed; 
Keb. 357, and therefore it is common for the Officers of the Court, by the Direction 
687. of the Judges, to give a Panel to the Sheriff, which he returns ; but the 
Court ſeems not io have Power to compel the Sheriff to make this Return, 
but they ean fine him, if a ſufficient Jury does not appear according to the 
Precept of the Writ. ; 
Made per- By the 3 Geo. 2. cap. 25. for the better Regulation of Juries, it is 
petual by enacted, That the Perſon or Perſons required by the 7th and 8th of 
6 Geo. 2, & King William, and the 3d and 4th of Queen Anne, to give in, or who 
. are, by Virtue of this Act, to make up true Liſts in Writing of the 
Names of Perſons qualified to ſerve on Juries, in order to aſſiſt them to 
* compleat ſuch Liſts, (ſhall upon requeſt to any Pariſh Officer, who 
* ſhall have in his Cuſtody any of the Rates for the Poor, or Land-Tax) 


have free Liberty to inſpect ſuch Rates, and take from 3 the 
N Name; 


* " . 1 via. "4p 
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« Names of ſuch Freeholders, Copyholders, or other Perſons qualified to 
« ſerye on Juries, dwelling within their reſpective Pariſhes, c. for which 
« ſuch Liſt is to be given in and returned, and ſhall yearly, twenty Days 
at leaſt before the Feaſt of St. Michael the Archangel, upon two or 
more Sundays, fix upon the Door of the Church, &c. within their re- 
« ſpective Precincts, a true and exact Liſt of all ſuch Perſons intended 
to be returned to the Quarter Seſſions, as qualified to ſerve on Juries, 
and leave at the ſame Iime a Duplicate of ſuch Liſt with a Church- 
« warden, Chapel-warden, or Overſeer of the Poor, to be peruſed by the 
« Pariſhioners without Fee or Reward, to the end that Notice may be 
given of Perſous ſo qualified who are omitted, or of Perſons inſerted 
«Miſtake, who ought to be omitted out of ſuch Liſts ; and if any Perſon *Page240 
not being qualified to ſerve on Juries, ſhall find his Name mentioned 
jn ſuch Liſt, and the Perſon required to make ſuch Liſt ſhall refuſe to 
« omit him, or think it doubtful whether he ought to be omitted, it ſhall 
« he lawful for the Juſtices of the Peace, at their reſpeQive General 
Quarter Seſſions, to which the ſaid Liſts ſhall be ſo returned, upon 
« Satisfaction from the Oath of the Party complaining, or other Proof, 
that he is not qualified to ſerve, to order his Name to be ſtruck out, 
* when the ſame thall be entered in the Book, to be kept by the Clerk of 
© the Peace ſor that Purpoſe. 
$-8. 2. It is further enacted, © That if any Perſon required to return 
« or give in, or to make up any ſuch Liſt, or concerned therein, ſhall 
« wilfully omit any Perſon who Name ought to be inſerted, or ſhall wil- 
fully inſert any Perſon who ought to be omitted, or ſhall take any Mo- 
« ney, or other Reward, for omitting or inſerting any Perſon, he ſhall, 
« for every Perſon ſo omitted or inſerted, forfeit twenty Shillings for 
« every Offence, upon Conviction, before one or more Juſtice, where 
„ ſuch Offender ſhall dwell, upon the Confeſſion of the Offender, or Pyoof 
„upon Oath ; one Half to the Informer, and the other Half to the Poor 
* of ſuch Pariſh; and in caſe ſuch Penalty ſhall not be paid within five 
« Days after Conviction, the ſame ſhall be levied by Diſtreſs and Sale of 
the Offender's Goods, by Warrant, returning the Overplus, if any; and 
« the Juſtice or Juſtices, before whom ſuch Perſon ſhall be convicted, 
« ſhall, in Writing, certify the ſame to the Juſtices at their next General 
« Quarter-Setlions ; which Juſtices ſhall direct the Clerk of the Peace, to 
« inſert or ſtrike out the Name of ſuch Perſon as ſhall by ſuch Certificate 
« appear to have been omitted or inſerted in ſuch Liſts, and Duplicates 
« of the Liſts, when delivered in at the Quarter-Seſſions, and entered in 
* ſuch Book, ſhall during the Continuance of ſuch Quarter-Seſſions, or 
« within ten Days aſter, be delivered or tranſmitted by the Clerk of the 
% Peace to the Sheriff of each reſpective County, or his Under-Sheriff, in 
order for his returning of Juries out of the ſaid Liſts; and ſuch Sheriff, 
* or Under-Sherift, ſha!l immediately take care that the Names of the 
« Perſons contained in fuch Duplicates ſhall be fairhfully entered alpha- 
« betically, with their Additions and Places of Abode, in ſome Book or 
« Books to be kept by him or them for that Purpoſe ; and that every 
Clerk of the Peace, neglecting his Duty therein, ſhall forfeit 20%. to 
« ſuch Perſon as ſhall inform or proſecute, until the Party be thereof con- 
victed upon an IndiQment before the Juſtices at any General Quarter- 
« Seſſions of the Peace to be holden for the ſame County, &c. 
And Se. 3. it is further enacted, ©* That in caſe any Sheriff, Under- 
„ Sheriff, Bailiff, or other Officer, to whom the Return of juries ſhall 
belong, ſhall ſummon and return any Perſon to ſerve on any Jury in 
* any Cauſe to be tried before the Juſtices of Aſſiſe or N“ Prius, or“ Page 241 | 
Judges of the Great Scilions, or the Judge or Judges of the Seſſions 
for the Counties Palatine, whoſe Name is not inſerted in the Duplicates 
cx ſo 
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ſo delivered or tranſmitted, if any ſuch Duplicate ſhall be delivered or 
tranſmitted ; or if any Clerk of Aſſiſe, Judge's Aſſociate, or other Of. 
ficer, ſhall record the Appearance of any Perſon ſo ſummoned and re- 
turned as aforeſaid, who did not really and truly appear, then, and in 
ſuch Caſe, any ſuch Judge, Ec. ſhall, upon Examination in a ſummary 
Way, ſet ſuch Fine or Fines upon ſuch Sheriff, or Under-Sheritt, Clerk 
of the Aſſiſe, Judge's Aſſociate, or other Officer, for every ſuch Perſon 
ſo ſummoned or returned as aforeſaid ; and for every Perſon whoſe A 
pearance ſhall be ſo falſely recorded, as the ſail Judge, &c. ſhall think 
meet, not exceeding 10 J. and not leſs than yo s. 

Se. 4. And for preventing Abuſes by Sheriffs, Under-Sheriffs, Bail, fs, 
or other Officers concerned in the Summoning or Returning of Furors, it is 
further enacted, That no Perſons ſhall be returned as Jurors to ſerve 
on Trials at any Aſſiſes or M/ Prius, or at any the ſaid Great Seſſions, 


© or at the Seſſions for the ſaid Counties Palatine, who have ſerved within 


the Space of one Year before in the County of Rutland, or for four 
Years in the County of York, or for two Years before in any other County, 
not being a County of a City or Town ; and if any ſuch Sheriff ſhall wil- 
fully tranſgreſs therein, any ſuch Judge, tc. is required, on Examina- 
tion and Proof of ſuch Offence in a ſummary Way, to fer a Fine or 
Fines upon every ſuch Offender, as he ihall think meet, not exceeding 
5 J. for any one Offence. 

Sea. 5. © It is further enacted, That the Sheriff, Under-Sheriff, or 
other Officer, to whom the Return of Juries ſhall belong, thall from 
Time to Time enter, or regiſter, in a Book, the Names of ſuch Per- 
ſons as ſhall be ſummoned, and ſhall ſerve as Jurors on Trials at any 
Aſſiſes or M/ Fins, or in the ſaid Courts of Great Seſſions, or Sei- 
fions for the {aid Counties Palatine, together with their Additions and 
Races of Abode alphabetically, and alſo the Times of their Services; 
and every Perion ſo ſummoned and attending or ſerving as aforeſaid, 
ſhall (upon Application by him made to ſuch Sheriff, Under-Sherift, or 
other Officer,) have a Certificate teſtifying ſuch his Attendance or Ser- 
vice done, which Certificate the ſaid Sheriff, Under-Sheriff, or other 
Officer, is hereby directed and required to give without Fee or Reward ; 
and the ſaid Book ſhall be tranſmitted by ſuch Sheriff, Under-Sheritf, 
or other Officer, to his or their Succeſſor or Succeſſors from Time to 


Time. 


Sec. 6. © It is further enacted, That no Sheriff, Under-Sheriff, Bailiff, 
or other Officer, or Perſon whatſoever, ſhall directly or indirectly take 
or receive any Money, or other Reward, to excuſe any Perſon from 
ſerving or being ſummoned to ſerve on Juries, or under that Colour or 
Prerence ; and that no Bailiff, or other Officer, appointed by «ny 
Sheriff, or Under-Sheriff, to ſummon Juries, thall ſummon any Perſon 
to ſerve thereon, other than ſuch whoſe Name is ſpecified in a Mancate 
ſigned by ſach Sheriff, or Under-Sheriff, and directed to ſuch Baitif, or 
other Othcer, and if any Sheriff, Under-Sheriff, Bailiff, or other Oticer, - 
ſhall wilfully tranſgreſs in any of the Caſes aforeſaid, any ſuch Judge, 
c. is required, on Examination and Proof of ſuch Offence in 
* a ſummary Way, to ſet a Fine or Fines upon any Perſon or Perſons 
ſo offending, as he ſhall think meet, not exceeding 10 J. according to 
the Nature of the Offence. 

Sed. 7. And whereas by the ſaid Ad of 5 & 8 W. z. ana by the 
3 & 4 Ann, all Conflables, Tythingmen and Headbwoughs, arc obliged to 


« give in true Lifts at the reſpective Quarter Seſſiuns of the Peace holden 
* for each County, Riding, or Diviſion, of the Name and Places of all Hr 
* ſons within their reſpectime Frecinds or Places, qualified to jerwe an Furies, 
** ta the Juſtices of the Peace in open Court, which hath by E;perience heen 


66 feund 


hn 


& found inconvenient and expenſrve to ſeveral Conflables, Tythingmen, and 
«  Headboroughs, ſuch Quarter-Seſſions being often held at a great Diſtance 
« from their Abode ; for Remedy whereof it is enacted, That it ſhall be 
« Jawful and ſufficient for all or any Canſtables, &c. after cy ſhall 
« have made and compleated ſuch Lifts of Perſons qualified to ſerve on 
« ſuries, for their reſpective Pariſhes or Precin&s, and to ſubſcribe the 
« ſame in the Preſence of one or more Juftice or Juſtices of the Peace, 
« fyr each reſpeQive County or Place, and alſo at the ſame Time to 
« atteſt the Truth of ſuch Liſts upon Oath, to the beſt of their Knowledge 
« gr Belief, which Oath ſuch Juſtice or Juſtices reſpectively are required 
« to adminiſter ; and the ſaid Liſts ſhall (being firſt ſigned by the ſaid 
« Juſtices reſpectively, before whom the ſame ſhall be atteſted on Oath, 
« and ſubſcribed as aforeſaid) be delivered by the ſaid Conſtables, c. 
to the Chief or High Conſtables of the Hundreds or Diviſions whereunto 
the ſame ſhall reſpectively belong, who are required to deliver in ſuch 
« Liſts to the Juſtices of the Peace for the County, c. at their reſpective 
„General Quarter-Seſſions in open Court, atteſting at the ſame Time, 
« upon Oath, their Receipt of ſuch Liſts from the Conſtables, Wc. reſpec- 
« tively, and that no Alteration hath been therein made fince their Receipt 
« thereof, and the ſaid Liſts ſo delivered in and atteſted, ſhall be deemed 
« az effectual as if they had been delivered in by the Couſtables, Tc. 
« for their reſpective Parithes or Precincts. Tree 24 


Geo. 2. c. 18. 
allows Fees to Jurymen, and ſpecifies what Coſts ſhall be paid, for praying a Special Jury. 


4. In what Time ſuch Proceſſes are returnable. 


Proceſs againſt Jurors may be returnable immediately into the King's, Rol Abr 
Bench for the Trial of an Indictment found in the (a) County where 626 
it fit, whether for a Crime in ſuch County, or for a Treaton beyond Sea ;9 Co. 118. b. 
but for the Trial of an Indictment removed by Certiorari from a different 2 Inſt. 568. 


County, there muſt be fifteen Days between the "Teſte and Return of every 4 2 _ 
Proceſs. (a) Whether 
ſuch Indict- 


ment were originally taken in the King's Bench, or taken beſore Juſtices of the Peace of the ſame 
Ccunty, and removed into the King's Bench by Certiorari. 2 Hal. Hiſt, P. C. 260. 


Juſtices in Fyre, or of Goal-Delivery, may order a Jury to be re- 
turned immediately for the Trial of a Priſoner; alſo it hath been ad- 
judged, that Juſtices of (5) Qyer and Terminer, or of the Peace, might *Page243 
for the Trial of an Ifſue joined before them award a Venire returnable * 
the ſame Day on which the Party is arraigned ; but it is faid, that there? Hawk. 


. 8 . . Go 06. 
are ſtrong Authorities to the contrary, unleſs the Prifoner content, or the 1 Ne, 1 
Crime amount to Ielony. ; Authorities 


| there cited. 

(5) That as to the Commiſſion of Oyer and Torminer, though there goes out a general Precept in 
the Names of three or more of the Commiliioaers, and under their Seals, fifteen Days before the 
Seſſions, directed to the Sheriff to return I'wenty-tfour Jurors to try the Iſſue heeween the King and 
the Pritancrs to he arraigned ; yet this is but preparatory, aud to have à Jury in Readineſs; for af- 
ter the Priſoners are Arraigned, and have pleaded to the County, a Precept ought to iſſue to the 
Sheriff in Nature of a Nute fac, which may bear "Teſte the fame Day that the Priſoners plead, com- 
manding the Sherifl to return {wenry=four, Se. to try the Iffue upon ſuch a Day, 2 Hal. Hiſt. P. C. 
261,——Or they may make the Precept returnable the fame Day that che Pritouers plead, viz. Ag- 
Voran Privium pa eue, fc, tor Juſtices of Oy er and Terminer ADay tak e their lndictment and 
arraign the Prifoners, and try the Ame Day. Il. And it is there alio ſaid, that the Juſtices 
of the Peace, as to the Pom of their Precepts of Fenty? fac. agree with Jultices of Oyer and Ter- 
minor; for they are, as to this Purpoſe, Commiiſioners of Oyer and Terminer, and may indict, ar- 
raign, ard try the lame Day, in Cages of Eclony. 2 Hal, Hiſt. J. C. 201-2. 


A Venre 


F 1 8 
Hal. Hit, A Venire before Tuſtices of Oyer and Terminer, returnable at a Day cer- 


P. C. 261. tain, is erroneous, unleſs the Seſſions appear to be adjourned to the ſame 
2 Hawk. Day, becauſe otherwiſe it ſhall not be intended that their Commiſſion con- 
P. C. 406. tinued fo long; but fuch Venire may be returnable at the next Aſſiſes, and 


then tried by Virtue of 1 E. 6. cap. 7. 

Here it may be proper to take notice, that the Statutes of 4 C 5 . 
M. cap. 24. and 5 & 8 V. and M. cap. 32. require that Jurors ſhall 
be ſummoned ſix Days before they appear, which ſeems to make it neceſ- 
ſary that whenever a Venire fac. or particular Precept is required, there 
ſhould be ſix Days between its Tefte and Return; and to this Purpoſe it is 
enacted, by the 7 © 8 V. 3. cap. 32. © That every Summons of any Per. 
« ſon qualified, c. ſhall be made by the Sheriff, his Officer, or lawful 
« Deputy, fix Days before, at the leaſt, ſhewing to every Perſon fo ſun- 
« moned the Warrant under the Seal of the Office, wherein they are ro- 
« minated and appointed to ſerve; and in cafe any Juror, ſo to be ſum- 
« moned, be abſent ſrom the uſual Place of bis Habitation at the Time 
4e of ſuch Summons, in ſuch Caſe Notice of ſuch Summons ſhall be given, 
„ by leaving a Note in Writing, under the Hand of ſuch Officer, contain- 
« ing the Contents thereof, at the Dwelling-houſe of ſuch Juror, with ſome 
« Perſon there inhabiting the ſame. | | 

Provided that thoſe Acts ſhall not extend to give or require any longer 
&« Time for the ſummoning of any Juries, that are to try any Iſſues joined 
« in any of the ſaid Courts that are triable by Jurors of the City of London 
« or County of Middleſex, than was by Law required before the making of 
4 the Act, nor ſhall extend or be conſtrued to give any longer Time, or 
ce other Day, for the Return of any Writ, Precept, or Proceſs of Venire 
“fac ias, Eabeas Corpora or Diſtringas, for the ſummoning, attaching or 
« diſtraining of any Jury to appear, than was by Law required before the 
* making of the AQ; but that where there ſhall not be fix Days between 
„ the Awarding of ſuch Writ, Precept or Proceſs, and Return therrof, 
every Juror may be ſummoned, attached or diſtrained to appear at the 
« Day and Time therein mentioned or appointed, as he might have been 
before the Making of the AQ.” 


5. Where the Jury muſt appear. 


alnſt. 421-2. At Common Law, the Jurors and Parties were to appear at the Court 
c. (a) where the Suit or Proſecution was depending, which occaſioned a 
4 loſt. 159. great Expence, and a great Conflux of People to the ſuperior Courts; 
Cro Car BY pe 5 . . . P , 
do Remedy which Inconveniency, it was ordained by Weſtm, 2. cap. 30. 
(a) The A- that all Pleas in either Bench, which require only an eaſy Examination, 
ward ofa ſhall be determined in the Country, before the Juſtices of Aſſiſe, by virtue 
= If the Writ preſcribed by that Statute, commonly called the Writ of 
certain Day NM Prius, 
before Juſti- 3 
ces of Oyer, Me. needs not expreſs before what Juſtices it ſhall be returnable, for it cannot but be 
oats, ei it ought to be returned before the Court that awards it, 29 E. 3. 30. b. Dyer 315. 
pl. 99. 2 Keb. 855. . 


page 244 The Manyer of contriving it was to direct the Venire to return the 
2 Inſt. 423. Jury at ſome Day the next J erm, unleſs the Juſtices prius tali Die, & 
Trials per [poco Venerint; and thus the Nifi Prius was at firſt on the Venire, and con- 
Pais 63-4. tinued in that Manner from Ed. 1. to Ed. 3. for though there were no Iſſues 
returned on the Venire to make them appear at M/ Prius; yet it was fo 
much a greater Difficulty on them to appear afterwards at Weſtminſter ; 
which if they did not, the Diftringas iſſued, that it had its Effect to 
bring them in their proper Counties; the Writ was contrived to com- 
IS | | 3 | mand 
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mand them to come into Court, becauſe it would have been improper for 
the Court to have commanded them to come into any other Place; fo 
that their Appearance before the Juſtices of Aſſiſe is an Excuſe for their 
Non-Appearance in Bank; but if they did not appear at the Afliſe, nor 
at Weſtminſter, then ſued a Habeas Corpus and Diſtringas to bring them 


pe antient Practice of the Defendant's being eſſoĩnable on the Venire Trials per 
was 2 great Miſchief in this Proceſs, becauſe if he did not appear, the Pais 65. 
ſury were afterwards obliged to appear in Bank ; and there was another 
Miſchief in this Proceſs as it then ſtood, that the Parties not ſeeing the Panel 
beforehand, they could not be prepared to make their Challenge ; and the 

frſt of theſe Miſchiefs was pretty well remedied by laying the Coſts on the 
Defendant when the Plaintiff prevailed ; but the ſecond Miſchief had no 
Remedy till 42 F. 3. cap. 11. whereby 1t 1s ordained, that no Inqueſts but 

Aſſiſes and Delivery of Gaols be taken by Writ of N:f Prius, or other 
Manner, at the Suit of Great or Small, betore that the Names of all of them 

that ſhall paſs in the Inqueſt be returned into the Court; and this ſer the 
Proceſs on the ſame Foot it now ſtands. 

From heneeforward they could not place the M/ Prius in the Venire, Trials pe 
as was directed by the Statnte of Z'e/tminſler 2. becauſe it is directed that Pais 63. 
ro Inqueſt be taken at N Prius until the Inqueſt be returned in Court, and 
n the Clauſe of M/ Prius was taken out of the Venire and placed to 
the Habeas Corpus and Di/lringas, which was ſo awarded on the Roll in 
the Jura“; this had many good Effects; 1/f. For that the Plaintiff and 
Defendant knew the Names of the Jury, in order to their Challenges. 
2dly, The Venire being returned, the Defendant had no Efloin on the Ha- 
heas Corpus and Diſtringas, but was obliged to appear, or elſe by Weſt- 
uinſter 2. cap. 27. the Inqueſt was taken by Default as if he had appeared. 

Another Advantage was, that the Jury on the M/ Prius were fined if th 
did not appear; and therefore the Clauſe in the Diftringas is quad Habeas 
Corpora eorum coram nobis atud Mefim' Die Lune prox" poſt wel 
corum Tuft. crarits noftris ad Aſſijas in Com tuo tenend' aſſign, fi prius Die, 
if. and ſince they could fine them on this Proceſs according to their Of- 
fence, they granted M/ Prius in the enſuing Diftringas, and did not com- 
pel them to try it at Bar, which was more convenient that the antient Way, 
where the appearing Juror was obliged by his Companions Default to come 
up to Weſtminſter ; but now every one has Iſſues returned on him for his 
own Default. 

The Day at V/ Prius and in Bank are in Conſideration of Law thes Med. 9. 
ſame, becauſe the Writ of M/, Prius, which gives Authority to the Judge 
to try the Cauſe in the Country, is inſtead of the Court, and therefore the 
Fiſtea certified by him on the Day of Bank is the ſame as if the Jury had 
come vp to the Court, and the Lrial had been had in open Court; and this, 
as has been ſaid, is for the Eaſe of the Subject, that the Jury and Witneſſes 
may not come out of the proper County. 

It ſeems agreed, that an Iſſue joined in the King's Bench upon an TndiQ-Cro. Car. 
ment or Appeal, whether for Treaſon or Felony, or a Crime of an inferiorz 189 
Nature, committed in a different County from that wherein the Court fits, 5 
may be tried in the proper County by Writ of M/ Prius, by Virtue of the 4 Inſt. 160. 
Statute of Weſtm. 2. cap. 30. Raym. 367. 

Vet inaſmuch as the King is not expreſly named in this Statute, and N . 
is a general Rule that he ſhall not be bound by a Statute which doth not age 245 
expreſly name him, it ſcems to have been generally holden, that wherever g Ned 3 
the King is a Party it is irregular to grant a Trial by % Prius without FINE 


a ſpecial N or the (a) Aſſent of his Attorney; but it te) 3 
dictment ot 


; Barretry, 
which ſeems to require great Fxamination, the Court refuſed to grant a Trial by Ni Prius at the 
Motion of the Attorney General, till the King by bis Letters had lignified his Pleaſure that it 
thould be ſo tried. Cro, Car. 348. 8 | 


r 


Court may grant it in an (a) Appeal in the ſame Manner as in any other 


(a) But not 8 
where the Action. 


ury is to be 
m two Counties. Dyer 46. p'. 6. 


6. What Number are to be returned. 


Oo. Lit. 15%. Although by the Words of the Writ of Venire facias the Sheriff is only to 
85 return twelve, yet by antient Courſe he was obliged to return twenty-four 
and this, ſays my Lord Cole, is for Expedition of Juftice ; for if twelve 
ſhould only be returned, no Man thould have a full Jury appear or be 
ſworn in reſpect of Challenges without a Tales, which would be a great 
Delay of Trials. 
4 Co. 36. But though the Sheriff return a leſſer Number, as where the Sheriff re. 
= Elia. turned only twenty-three, and a ſufficient Number appear, and try the Iflue 
3 z this will be aided by the Statures of Feofail as a Miſreturn. ; 
e The Precept that iſſues before a Seſſions of Goal-Delivery, Oyer and 
P. C. 263. Terminer, and of the Peace, is to return twenty- four, and commonly the 
Sheriff returns upon that Precept forty-eight. 
; But the Award or Precept to try the Priſoner after be hath pleaded, is 
2 Hal. Hiſt. only Venire facias twelve, and (y) twenty-four are returned by the Sheriff 


F. C. 263. 
£5) But it has 0N that Panel. 


been held 
that in Trials on the Crown Side for Criminals the Sheriff may he commanded to return any Number 


the Court picaſe, and accordingly in Sir H. Yane's Trial the Sheriff returned lixty. Keling 16. 


Godb. 370. At Common Law in Civil Cauſes, it ſeems the Sheriff might have re- 
Gru = turned above twenty-four if he pleaſed ; and therefore by the Statute of 
bare extends (c) Meſiminſter 2. cap. 38. it is recited, That whereas the Sheriffs were uſed 
not to Jurorsto ſummon an unreaſonable Multitude of Jurors, to the Grievance of the 
returned for People, it is ordained, that from thenceforth in one Atliſe no more thall be 


Trial oferi- returned than twenty-four, 
minal Per- 


ſons. Kel. 16. | 
Before this And now by the 3 Geo. 2. cap. 25. ſect. 8. it is enaQed, © Thar every 
. = Sheriff or other Officer to whom the Return of the Venire fucias Furu- 
ns ug tors, or other Proceſs, for the Trial of Cauſes before Juſtices of Aſſiſe 
ſeparate Ju-“ or Nife Prius, in any County in England, doth or thall beiong, ſhall 
ry in every © upon his Return of every ſuch Writ of Venire facias, (unleſs in Cauſes 
_ Fa intended to be tried at Bar, or in Cafe; where a ſpecial Jury ſhall be 
vs this © {truck by Order or Rule of Court) annex a Panel to the ſaid Writ, con- 
Statute, the ©© taining the Chriſtian and (1) Surnames, Additions, and Places of Abode of 
Number in ( a competent Number of Jurors named in ſuch Lifts as qualified to ſerve 
— aon Juries, the Name: of the Perſons to be inſerted in the Panel annexed to 
Seffionenat every Venire facias for the Trial of all Iſſues at the ſame Aſſiſe; in cach 
to be leſs © reſpeRive County, which Number of Jurors thall not be leſs than forty- 
—— « eight in any County, nor more than ſeventy- tu o, without Direction of 
—— * the J udges appointed to go the Circuit and fit as jud ges of Aﬀiſe or 
every Hun- Nije Prins in ſuch County or one of them, who are reſpectively hereby 
dred, and to“ 1mpowered and required, if he or they ſee Cauſe, by Order under his or 
be 1 reſpective Hand or Hands, to direct a greater or leſſer Number; and 
3 aY*«« then ſuch Number, as thall be ſo directed, ſhall be the Number to ſerve 
eds 6 on ſuch Jury, and that the Writs of Habeas Corpora Furatorum or Di/Iringas 
* ſubſequent to ſuch Writ of Venire facias, need not have inſerted in the 
Ov os 194 Bodies of ſuch reſpective Writs the Names of all the Perſons contained 
Num ber in * 
the Counties 
Palatine the ſ-me as in other Parts of Exgland, and to be ſummoned fourteen Days before. (1) Theſe 


Natucs are to be put in a Box, and drawu in the Manner we daily fce. 
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« jn ſuch Panel; but it ſhall be ſufficient to inſert in the mandatory Part 
« of ſuch Writs, reſpectively, Corpora ſeparalium Perſonarum in Panello ſiuic 
% Brevi annexs nominatorum, or Words to the like Import, and to annex 
to ſuch Writs reſpectively Panels containing the ſame Names as were re- 
turned in the Panel to ſuch FYenire facias, with their Additions and Places 
« of Abode, that the Parties concerned in any ſuch Trials may have timely 
« Notice of the Jurors who are to ſerve at the next Aſſiſes, in order to 
« make their Challenges to them, if there be Cauſe ; and that for the 
« making the Returns and Panels aforeſaid, and annexing the ſame to the 
« reſpective Writs, no other Fee or Fees thall be taken than what are now 
« allowed by Law to be taken for the Return of the like Writs and Panels 
« annexed to the ſame, and that the Perſons named in ſuch Panels thall 
« be ſummoned to ſerve on Juries at the then next Aſſiſes or Seſſions of 
M/ Prius for the reſpective Counties ro be named in ſuch Writs, and 
« no other.” 


7. Of awarding Proceſs by Proviſe. 


If the Plaintiff after Iſſue joined negleQs to try his Cauſe the firſt Aſſiſes . per 
in the Country, or the firſt Jerm in Middleſex or London, the Defendant is Pais 60,61. 
at liberty to bring down the Cauſe by Prowiſo, ſo called by the Claule in the 
Venire facias, which ſays, Proviſo ſemper quod fi duo Brevia inde tibi perve- 
nerint, unum eorundem tantum retorn” & exequaris ; for both Plaintiff and De- 
fendant having put themſelves upon their Country, the Plaintiff's Laches 
ſhall not prevent the Defendant's diſcharging himſelf from the AQtion, and 
therefore the Proceſs is as well open for him as for the Plaintiff. 

This Proceſs by Prowijo, (i. e. with a Clauſe that if two Writs come Dyer 215. 
to the Sheriff, he ſhall execute one of them only) may be taken out Pl: 51, 284 
not only when the Plaintiff negleQs to take out the Venire the fame Term, 8 
but alſo upon his Neglect to get it returned; and in like Manner if 484. 
the Plaintiff makes the like Default in ſuing out an Habeas Corpora, or * Rol. Abr. 
other ſubſequent Proceſs, the Defendant may ſue out the like Proceſs by 2 of 
Proviſh. pl. ins : 

But where the Defendant hath ſued out any Proceſs by Proviſs, there are 2 Jon. 34. 
Authorities that the Plaintiff is to ſue out the proper ſubſequent Proceſs Dyer 193. 
upon it in the ſame Manner as if he had ſued out the firſt, and that it is ir- Pl. 28, 284. 
regular for a Defendant to take out any ſuch ſubſequent Proceſs till the f Se. - 
Plaintiit has made a Default in reſpect of the ſaine Kind of Proceſs, except 2 Sand 36. 
only in ſuch Actions wherein the Defendant is an Actor as well as the Plain- 6 Mod. 246. 
tiff, as in Replevin or Error, or Quare Impedit againſt a Patron only, or 
Prohibition, Ec. in which Actions the Defendant may either take out Pro- 
cels by Prowiſo, without any Default in the Plainrift, or may, if he think 
55 _ it out in the ſame Manner, as the Plaintiff, without any Cauſe of 

roVi/o. 

It ſeems agreed, that neither in Actions wherein the King is ſole Party, 2I.eon. 170. 
nor in Indictments, there can be any Proceſs taken out by Provo, becauſe Feb. 198. 
no Lache: are imputable to the King; alſo it hath been queſtioned whether el * 
there can be any ſuch Proceſs in Informations Q tam, becauſe the King is Sid. 316. 
in ſome ſort a Party. 

Bur it ſeems agreed, that it may be ſo awarded in any Appeal, whether Keilw. 176. 
Capital or not Capital, in the ſame Manner as in other Actions, after the Ap- Pl. 70. 
el ant hath made Default in relation to the very ſame Kind of Proceſs. 

By the 7 8 N. z. cap. 32. which gives a Venire facias de Nawo, where 

the Cauſe is not tried 3. bett Alli ſes, > is enacted, 40 That if any Defen- Page 247 
dant or Tenant in any Action depending in any of the Courts of Weſt- 
* minfler ſhall be minded to bring to I rial any tflue joined againſt him, 
« when 


| 
| 
| 


nnn 


« when by the Courſe in any of the ſaid Courts he may lawfully do the 
« ſame by Proviſo, ſuch Defendant or Tenant ſhall or may, of the iſſuable 
Term next preceding ſuch intended Trial to be had at the next Aſſiſes, 
« ſue out a new _—_— to the Sheriff by Nvviſo, and proſecute the 
* ſame by Writ of Habeas Corpora or Diſtringas, with a M/ Prius, as 
though there had not been any former Venire facias ſued our or returned 
in that Cauſe ; and ſo toties quoties as the Matter ſhall require,” 


8. Of the Neceſſity of returning a Panel into Court, and where a Pri. 
| ſoner may demand a Copy of it. 


By the 42 E. 3. cap. 11. it is recited, that divers Miſchiefs had happen. 
ed, becauſe that the Panels of Inqueſts, which had been taken before Juſtices 
by Writ of Scire facias and other Writs, had not been returned before the 
Seſſions of the Juſtices at the N Prius, and otherwiſe, ſo that the Parties 
could not have Knowledge of the Names of the Perſons which ſhould paſs in 
the Inqueſt ; whereby divers of the People have been diſinherited and oppreſ- 

(a)The sta- ſed; and thereupon it is ordained, © That no Inqueſt but (a) Aſſiſes and De- 
tute of 6 H. 4 Jiyerances of Gaols be taken by Writ of NV Prius, nor in any other Man- 
. ner, at the Suit of the Great or Small, before the Names of all of them 
Aﬀiſes, © that ſhall paſs in the Inqueſt be returned in the Court.“ 

3 Inſt, 175. 

1 This Statute extends as well to Writs of Ni Prius in Criminal Caſes as 
P. C. 410. in Civil, and to Jurors returned upon a Tales as well as to thoſe returned 

upon a principal Panel. 

But it ſeems that in Trials before the Juſtices of Goal-Deiivery the Pri- 
ſoner has no Right to a Copy of the Panel before the Time of his Tri- 
al, except only in Cafes within the Purview of 7 & 8 V. 3. cap. z. 
which enacts, That every Perſon indicted and tried for High Treaſon, or 
« Miſpriſion thereof, (except it be for counterfeiting the Coin, c.) ſhall 
have a Copy of the Panel of the Jurors who are to try him duly returned 
by the Sheriff, and delivered unto him two Days at leaſt before he ſhall 
be tried.“ | 

2 Hawk. lt hath been adjudged to be ſufficient within the Intent of this AQ, to de- 
P. C. 410. liver to the Priſoner a Copy of a Panel arrayed by the Sheriff before it is 
returned to Court, if the very ſame Panel be afterwards returned. 


9. Of the Trials going off pro Defectu Juratorum; and therein of draw- 
| 5 ing a Juror. 


FidetheStas If 2Venire is awarded, and the Parties do not go to Trial the next Aſ- 
tute g fiſes; but it lies for ſeveral Terms, the Continuance may be made by a Vic 
* — non miſit Breve; but if a M/ Prius be awarded, and ſome of the Jury 
5 fa appear, and the Panel be not full, ſo that the Trial is not carried on, they 
cias de noh, enter thoſe of the Jury that appeared, and alii non venerunt, ideo reſpedlu- 
in caſe the entur to the next Term pro Defectu Jurat, and at the Day in the next Term 
e they award an Alias Diftringas to the next Aſſiſes, with a MI. Prius until 
Aſſiſes. the next Term. | 
Vent. 28. It is held by the Opinion of ſome, that in a Criminal Caſe not Capital, 
Raym. 84, after a Jury ſworn and impanelled, and all the Evidence given, the King's 
*Page248 *Counſel may, without the Party's Conſent, withdraw a Juror, and have 
the Cauſe tried over. again. | 
Carth. 465. But herein the better Opinion ſeems to be; 1/7, That in capital Caſes a 
Juror cannot be withdrawn, though all Parties conſent to it. 2490, J. bop 
| Crimin 


CVE 10S: 


Criminal Caſes not Capital a Juror may be with4rawn, if both Parties con- 
ſent, but nor otherwiſe. 3dly, That in all (2) Civil Cauſes, a Juror cannot 


be withdrawn, but by Conſent of all Parties. (a) Where 


the Jurors 
lying all 
Night could not agree, a Juror by Conſent was drawn. Cro. Car. 484. 


It hath been held, that a Juror withdrawn from the Panel by Conſent Ca. Lare ard 
of both Parties, to the Intent the Trial might for that Time go off pro De- 2 
fedu Juratorum, it being neceſſary for the Jury to have a View, may be of gainard. 
che Jury, When the Cauſe comes to be tried at a ſubſequent Time, and 
that this being neither a principal Cauſe of Challenge, nor to the Favour, 


cannot be Error. 


— — 


(Cc) Jn what Caſes and in what Manner, a Tales 
is grantable. 


INCE the (5) 3 Geo. 2. for the Regulation of Juries, and by which (5) It hath 
the Sheriff cannot return leſs than forty-eight Jurors, the Uſe of a Tales been held 
ſeems to be taken away; but as the Statute herein extends only to Civil ſince this 
Cauſes, it will ſtill be neceſſary to conſider the Manner of awarding a 7 ales, acne, that 
eſpecially in criminal Caſes. Circumf wh, 
| tibus Was al- 
lowable upon ſpecial Juries, by Raymond, C. J. in the Caſe of The Xing verſus Franklin, Trin. 
5 Geo. 2. 2 Kel. 77. pl. (39). 2 Sell. Caf. 333. pl. 189. 21. Vin. Abr. 313. pl. 12 f. 


— 


+ In Special Jury Cauſes, and in common, a Tales is allowable.—It is the conſtant Practice. 


If all the Jury did not attend on the Habeas Corpus or Diſfringas, whether 10 Co. 104. 
by reaſon of the Death of ſome of the Perſons returned, or for any other Dyer 359. 
Cauſe; or if ſo many be challenged and drawn, that there do not remain a Pl. 2. 
ſufficient Number to make a Jury; or if after the Jury is charged one eren A 
more of them die, there are at Common Law the Writs of Undecim, Decem, plow. 100. 
or Odo Tales, according as the Number was deficient, to force others into 2 Hal. Hiſt. 
Court to try the Iſſue, or by (c) Statute the Plaintiff may pray a Tales de C. 9 
Circumſtantibus to prevent the Delay of the Decem Tales. <0 
vide the _. 
Statutes. 35 H. 8. c. 6. made perpetual by 2 & 3 E. 6. c. 32. » &5 Ph. & Mar. c. 7. 5 Eliz. 
c. 25. 14 Eliz. c. 9. 7 & 8 W. 3. c. 32. | 


A Tales may be granted as well on the Application of the Defendant asCro. Car. 


Plaintiff ; but it ſeems that a Defendant cannot regularly pray it till there 484. 


hes been a Default in the Plain; 2 


67. and in 
Dyer 359. pl. 2. it is ſaid, that if a full Jury do not appear, and the Plaintiff prays a Diffringar 
without praying any Tales, the Court ought to grant it at the Prayer of the Defendant. * 


In Capital Caſes the Tales may be granted for a larger Number than the Bulſ. 127. 
firſt Proceſs; as for ſixty, or forty, or any other even Number, in order to Eh 
prevent Delays from peremptory Challenges; and in this Reſpect a Tales inf.“ 
Capital Caſes is different from what it is in any other Caſe; it being an al- 
lowed Rule, that in all (4) other Caſes the Tales muſt be for a leſs Number / gut a 


than the firit Proceſs, Tales deCir- 


cumſluntibus 
may be of any uncertain Number. To Co. 105. a. 


Every 


| 


| 


Uni 


*Page249. * Every ſubſequent Tales in Capital, as well as i all other Cafes, muſt be 
70 Co. 105. 4. ſor a leſs Number than the former, except the former were quaſhed, in 
Keilw. 176. hich Caſe the next may be for the ſame Number. : 
r0Co. 104. The quaſhing the Array of the principal Panel doth not quaſh that of 
. Pl the Tales, but the Inqueſt ſhall be taken by thoſe returned on the Tale, if 
: there be a ſufficient Number, otherwiſe more ſhall be added to them hy 2 
new Tales; but if all the Perſons returned on a Habeas Copora be chial. 
lenged and drawn, there ſhall not be a Tales awarded but a new Venjre . 
for the Word Tales plainly refers to ſome others, to whom the Perſon; re. 
turned are to be like; alſo if the firſt Habeas Cirpora be quaſhed. the 
ſecond with a Tales cannot be quaſhed with it, and che Party muſt go 
on as if the Venire had only been returned, and nothing done upon it; for 
where a Proceſs is quaſhed, all that follows and depends upon it falls 
with it. 
Cro. Eliz. It ſeems, that a Tales is not grantable on the Return of a Venire, but only 
ay Abr. on the Return of a Habeas Curpora or Difiringas, becauſe it appears not be- 
671. fore ſuch Return, but that a full Jury may appear. 
Rol. Abr. A Diftringas or Habeas Crrpora, with a Cominand to add ſo many more 
798. to thoſe ſummoned on the Venire, is the firſt Proceſs againſt the Tales, 
Cro.Jac.677. If a Juror be withdrawn after a Trial commenced, whereon a Tal:s de 
Circumftantibus was awarded, and afterwards a new Habeas Corpora be taken 
out with a Tales, it ſhall appoint the Tales to be added to the Jurors firſt re- 
| turned, and alſo to thoſe returned on the Tales de Circumflantibus. 
Lev. 223. The Statutes, which authorize Juſtices of M Prius to award a Tales de 
Raym. 367. Circumſtantibus, extend as well to all Capital Cafes as to others; but it ſeems 
514526. that ſuch a Tales cannot be prayed for the King upon an Indictment, or 
Criminal Information, without a Warrant from the Attorney General, vr 
an expreſs Aſſignment from the Court, before which the Inqueſt is taken. 
It ſeems not to be clear, that a Tales is grantable by Juſtices of Oyer, Oc. 
Reilw. 176. or of (a) Goal-delivery ; but if a Trial be put off before Juſtices of Goal- 
pl. 10. delivery for want of a full Jury, they may, without douht, order a larger 
—— br. * Panel, whereon the former Jurors ſhould be returned in the ſame Order as 
" Jenk; 340. before, and called to be ſworn as they ſtand, without any more Regard to 
(a) That be- thoſe who were {worn before, than to the others; and the like Method is to 


eie obſerved as to a Jury returned with a Tales. 

livery this 

2 of Tales is not of much Uſe, becauſe there is no particular Precept to the Sheriff to return 
either Jury or Tales, but the general Precept before the Seſſions, and the Award or Command of the 


Court upon the Plea of the Prifoncr. 2 Hal. Hiſt. P. C. 266. 


Mich.6Geo. On a Writ of Error of a Judgment given in the Court of Briftol it was 
2. in B. R. ſolemnly adjudged, that a Cuſtom in an inferior Court to try by a Tales de 
Hell ver. ; : . . . N 
Knicbt, vide Circumflantibus was void, as it breaks down that important Rule, that Trials 
2Rol. Abr. muſt be per Pures, and admits an unlimited Latitude of gleaning together any 
G72. Set of Men for Jurors, however profligate and unfit for the Office, and in- 
877i. 16. tirely deprives the Parties of their Challenges. i | 

Sel. Caſ. It was agreed to be common Practice in the Circuits, that if but one Ju- 


Evid. 110. Tor appears and he is challenged, there may be twelve Taleſmen ſworn. 
who may try the Cauſe. 


. D) In 


E BE 9 GP 3 > © 


„O) Jn what Cates and in what Manner ſpe-*Pagez5o 
| cial Juries are appointed, 


PECIAL juries are appointed on Motion and Application to the Court 2 Lit. Regiſt. 

for that Purpoſe, on which, if the Court think it reaſonable, the Sheriff zan the 

is to attend the Secondary or Maſter with his Book of Freeholders, who, in order a Jory 
the Preſence of tlie Attornies on both Sides, names Forty-eight Freeholders, of Mer- 
and then each Party ſtrikes out twelve, by one at a "Time, the Plaintiff or chants if 


W E they think it 
his Attorney beginning firſt, and the remaining Twenty-four are returned onenient 


by the Secondary, as the Jury, to try the Cauſe. zLil.Regilt. 
If the Rule was entered into by Conſent, it is ſaid to be a Contempt in 122. 
the Attorney not to be preſent; but to remedy any Inconveniency, from Lil. Reg. 
hence, a Rule was made, that when a Maſter is to ſtrike a Jury, viz.127. 
Forty-eight out of the Freeholders Book; he ſhall give Notice to the At- alk. 405. 
tornies of both Sides to be preſent ; and if the one comes, and the other pl. I. 
does not, he that appears ſhall, according to the antient Courſe, ſtrike out 
twelve, and the Maſter ſhall ſtrike out other twelve for him that is ab- 
ſent. 
And it is ſaid, that if by Rule of Court the Maſter is ordered to ſtrike gak. 405. 
a Jury, in caſe it be nat expreſſed in ſuch Rule that the Maſter thallpl. 1. 
ſtrike Forty-eight, and each of the Parties ſhall ſtrike out twelve, the Maſ- 
ter ſhall ſtrike Twenty-four, and the Parties have no Liberty to ſtrike out 
any. 

I is ſaid that a Special Jury may be granted to try a Cauſe at Bar with- Aiod RY 
out the Conſent of the Parties, but never at N Prius, , unleſs for good Law and 
Cauſe ſhewn, ſuch as Partiality of the Sheriff, &c. Eg. 248. 

Alſo it is ſaid to be contrary to the Courſe of the Court of B. R. in 2 Jon. 222. 
Capital Cafes, to order the Clerk of the Crown to ſtrike a Special Jury as | 
is done by the Secondary in Civil Cauſes upon Trials at Bar +. + See — 

; next Clauſe. 


By the 3 Geo. 2. cap. 25. ſe#. 15. reciting, that whereas ſome Doubt There can 
had been conceived touching the Power of his Majeſty's Courts of Law at be no ſpecial 
Weftmin/er, to appoint Juries to be ſtruck before the Clerk of the C rown, Jury in = 
Maſter of the Office of Prothonotaries, or other proper Officer of ſuch Felony. 
reſpective Courts, for the Trials of Iſſues depending in the ſaid Courts, 21 Vin. Abr. 
without the Conſent of the Proſecutor or Parties concerned in the Proſecu- 301. pl. F. 
tion or Suit then depending, unleſs ſuch Iſſue; are to be tried at the Bar 9 
the ſame Courts, it is enacted, That it ſhall and may be lawful to and ſor this A& it 
his Majeſty's Courts of King's Bench, Common Pleas and Exchequer atappears to 
* Weſtminſter, reſpectively, upon Motion made on behalf of his Majeſty extendonly 
or on the Motion of any Proſecutor or Defendant in any Indictment or of any [ae 
Information for any Miſdemeanor or Information in Nature of a Quo joined. 

* Warranto, depending or to be brought or proſecuted in the ſaid Court oftherefore 

* Exchequer, or on the Motion of any Plaintiff or Plaintiffs, Defendant pr 29 Cone 
* Defendants, in any Action, Cauſe or Suit whatſoever depending, or tw Spe 
be brought and carried on in the faid Courts of King's Bench, Sc. or incialJury up- 
any of them; and the ſaid Courts are hereby reſpectively authorized and on à Writ 


* required upon Motion aforeſaid, in any of the Caſes afore-mentioned, Tort 
Geo. 2. Sy- 

monds v. Parminter f. No Special Jury after common Jury Proceſs returned. 2 Barnes, 377, 28c. 

Jpecial Jury ſtruck and returned by Elizors of the Court. 2 Barnes 382. 3 


ä 


} But the Court ſometinies, on Motion, makes a Rule for the Sheriff to ſummon a good Jury, 
m*an:ng thereby Men ol a ſuperior Rank or Station to thoſe commonly ſummoned. 


«c to 


\ * 


nne 


t to order and appoint a Jury to be ſtruck before the proper Officer of each 
c reſpeQive Court, for the Trial of any Iſſue joined in any of the ſaid Caf... 
and triable by a Jury of twelve Men, in ſuch Manner as Special Juries 
4 have been and are uſually ſtruck in ſuch Courts 1%. geg upon Trialz 
„at Bar had in the ſaid Courts, which ſaid Jury, ſo ſtruck as aſoreſaid 
&* ſhall be the Jury returned for the Trial of the ſaid Iflue. ; 
®Pagez5: And by Sec. 16. of the ſaid Statute it is further enacted, ** Thar the 
See Andr. ©. Perſon or Party, who ſhall apply for ſuch Jury to be ſtruck as aforeſaid, 
$85, 5 „ 1 ſhall bear and pay the Fees for the Striking ſuch Jury, and ſhall not have 
Soppl.to Lil any Allowance for the ſame upon Taxation of Coſts. 
„ | 
whe 97 Sed. 17. Provided, © That where any Special Jury ſhall be ordered, by 
Fract. Reg. Rule of any of the ſaid Courts, to be ſtruck by the proper Officer of ſuch 
83888 „ Court, in the Manner aforeſaid, in any Cauſe ariſing in any City or 
C. P. 138. County of a City or Town, the Sheriff or Sheriffs, or Under-Sheriif of 
* ſuch City, or County of a City or Town, ſhall be ordered by ſuch Rule 
eto bring, or cauſe to be brought before the ſaid Om̃cer, the Books or 
« Liſts of Perſons qualified to ſerve on Juries within the ſame ; out of 
« which Jurĩes ought to be returned by ſuch Sheriff or Sheritts, in like 
Manner as the Freeholders Book hath been uſually ordered to be brought, 
in order to the Striking of Juries for Trials at the Bar in Cauſes ariſing 
* in Counties at large; and in every ſuch Caſe the Jury thall be taken and 
* ſtruck out of ſuch Books or Liſt; reſpectively.” 
Mod. Ca. A Rule was made for a Special Jury, which was entred into by Conſent; 
ks and afterwards, when the Parties attended the Maſter, the Defendant ſtruck 
King ver. out ſome Hundredors, and at the Trial challenged the Array for want of 
Burridge. Hundredors, which the Judge of Aſſiſe allowed a good Challenge; and this 


3 Will Rep. vas held ſuch a Breach and Contempt of the Rule, that an Attachment was 


439. 
Stra. 1010. granted for it. 
— 5 But where in the Trial of a 2:9 Warrants, the Defendant challenged the 


ver. Fobnſen, Array of a Special Jury, that had been ſtruck at his Requeſt, for Partiality 

Mich. Geo. in the Sheriff; and an Attachment being moved for, and the Cafe next aboye 

* R. relied on, it was denied; and ſaid per Curiam, that the Attachment in the 

2Kel. 110, Caſe ſupra was granted by reaſon of the Abuſe of the Rule; hut here the 
only Foundation is the Jury's being fo ſtruck at hi; Requeſt, which is not 
alone ſufficient ; for he had a Right to challenge the Array on the Procels's 
being directed to a wrong Officer; and the Rule might have been fulfilled 
another Way, wiz. as the Sheriff was partial, a proper Entry might have 
been made, and Proceſs directed to the Coroner. 


— 


8 


) Who are to be returned; and herein of the 
Qualifications and ſeveral Cauſes foz which they 
may be challenged : And herein, 


1. Of Challenges to the Array or to the Polls; and herein where the In. 
ſufficiency or Partiality of the Sheriff or Returning Officer is a principal 
Cauſe of Challenge, or to the Favour. 


Co. Lit. 156. Challenge (a) to Jurors is twofold ; either to the Array, or to the 
(a) For the Polls, i. e. to the particular Jurors ; to the Array of the principal 
leveral Sig- Panel, and to the Array of the Tales; and herein my Lord Ce obſerves, 


nifications that the Jurors Names are ranked in the Panel one under another, which 
of the Wor d Order 
Challenge, 

wide 


n 


Order or Ranking the Jury is called the Array; as in common Speech we Co. Lit. 
ſay Battail Array for the Order of Battle; fo as to challenge the Array 155: b. 
of the Panel, is at once to challenge or except againſt all the Perſons ſo 
arrayed or unpanelled, in reſpect of the Partiality or Default of the Sheriff, 
Coroner, or other Officer who made the Return. 

* This Kind of Challenge is twofold, either a principal Cauſe of Chal-- Page 252 
enge, or to the Favour, like that to the Polls or particular Jurors z for they Co. Lit, 
thought there could be no better Rule to aſcertain what ſhould be a proper156. 
Challenge to their Officer, than what was a proper Challenge to each Juror's 
Partiality ; for they did not ſuppoſe that they had a Jury per quos rei veri- 
tas melius ſciri poterit, unleſs they were ſettled by a Perſon abſolutely in- 
different. | 

A Principal is grounded on ſuch a manifeſt Preſumption of Partiality, Co. Lit. 156, 
that if it be found true it unqueſtionably ſets aſide the Array or the Juror, 
but a Challenge to the Favour leaves it to the Diſcretion of the Triers. 

There are many principal Cauſes of Challenge to the Array; as if the Co. Lit. 156, 
Officer return any Juror at the Party's Denomination, or that he may be 
more favourable to one Party than the other ; or if the Array be returned 
by a Bailiff of a Franchiſe, and the Sheriff return it as of himſelf ; in 
which Cafe the Party ſtiould loſe his Challenges in a Default in the Pai- 
lift, becauſe the Return on Record is in the Sheriff's Name; bur if the 
Sheriff return one within a Liberty, this is good, and the Lord of the 
Franchiſe is put to his Action againft him. | 

If the Sheriff be liable to the Diſtreſs of either of the Parties mediately Co. Lit. 156, 
or immediately, or if he be his Servant or Officer in Fee, or of Robes, or Trin. per Pais 
his (2) Counſellor or Attorney, or have Part of the Land depending on ng _ 
the ſame Title; or if he has been Godfather to a Child of either of the ©, ow 
Parties, or either of them to his; or if either of them have an Action 402. theſe 
- Debt againſt him; or if an Action of Battery, or ſuch like, which im- = Ch. 

- N | | gt enges to 
o _—_ are depending between them, theſe are principal Challenges to os — 

But if either of the Parties be ſubject to the Diſtreſs of the Sheriff, c. Co. Lit. 156, 
or if the Sheriff, c. have an Action of Debt againſt either of the Parties, 
theſe are Cauſes of Challenge to the Favour only; for the Sheriff, Cc. 
thereby is not under the Party's Iufluence, but the Party under his ; 

Conſanguinity, how remote ſoever, between the Sheriff or Juror and prey wth 
either of the Parties, or Afﬀinity by Marriage of either Party himſelf with . 
the Couſin of the Sheriff or the Juror, or e converſo, are principal Cauſes of 
Challenge to the Array, or to the Polls; but if the Marriage be between 
the Son of the one and Daughter of the other, it is a Cauſe of Challenge to 
the Favour only; and he, that challenges the Array or a Juror for a 
Couſinage, muſt ſhew how the Party is Couſin; but if it be found that he 
1s Couſin it is (5) ſufficient, whether it be found in the Manner alledged or (4) That he- 


not ; and here my Lord Coke notes, that a Baſtard can have no Kindred, ing Coufin, 

though in 
3th or gth Degree, is ſufficient. Dyer 319. a, pl. 14, —The Array of a Panel, becauſe the 
Sheriff was Coufin to the Plaintiff; and upon a Traverſe it was found that they were Coutins, 
but not in ſuch Manner as the Defendant had alledged ; and per Cur. the Array was quaſhed, tor 
the Manner is not material, but whether Couſin or not, Owen 44. 


That the Sheriff and one of the Parties are Fellow Servants, not a prin-Dyer 367. 
eipal Cauſe of Challenge, but only to the Favour. | Pa. 4. 


It has been doubted, whether the (e) Leſſor in Ejectment, being of Rcl. * 
Z 328. utt. 
25. Cro. Jac. 21. Moor 894, Eyre ver, Baniſter, (e) It is ſaid that where the Deſencant juni. 
nes as Servant to J. S. and that the Land is the Freehold of FJ. 8. it is a principal 
Challenge, that a Juror is within the Diſtreſs of J. S. for that the Title is to be tried. Kurt. 25.— 
But in this Caſe of an Ejectment it has been held in the Houſe of Lords, in the Caſe of Holborn ver. 
ten 1719, that the Leſſor of Plaintiff, being a Peer, and no Knight returned, was no Cauſe of 
llenge, becauſe he did not appear to be Party to the Record. And the S. P. was reſolved Mich, 
9 Geo, 2, between Erimſton, Leſſee of Lord Gower and Gardner ; & wide Skin. 229. pl. 8. S. P. See 
now 24 Geo, 2.C, 18, . 4. [No Challenge to the Array for want of a Knizht. Via alſo] 2 tra, 1023, 

Vor, III * Kin 5 


| WE. [9 WOE oY oo 
Kin to the Sheriff in ſuch a Manner as to make it a principal Cauſe of 
Challenge, in caſe he had been Plaintiff or Defendant, has been a principal 
Cauſe of Challenge, and by ſome it hath been held a principal Cauſe, for 
tho' this is but a fictitious Action, yet the Leſſor only being concerned in 
EL | Intereſt, and the Plaintiff a ſictitious Perſon, the Courts take notice of the 
Page 253 Leſſor as the * real Plaintiff, by ordering him in certain Caſes to pay Colts, 
Sc. but the better Opinion is, that it is no principal Cauſe of Challenge; 
that he not being Party to the Record, the Judges ex efficio are not obliged 
to take notice of him, and that to do it in this Caſe would tend to Delay, 
which the Courts always avoid. 
Oro. Elizz The Array of a Panel was challenged ore tenus, becauſe it was returned 
399. « by the Sheriff two Days after he had received a Writ of Diſcharge ; and it 
Brom, was ſaid per Cur, that it could not be challenged for that Cauſe, becauſe 
| it would be a direct Averment againſt the Record, for it is returned by 
him as Sheriff, and the Return accepted; but by the Advice of the 
Court the Party made his Challenge to the Array, becauſe it was favourably 
made, and returned in favour of the Party, c. and Ifſue being joined 
thereupon, and all this Matter given in Evidence, the Court directed the 
Triers, that it was not duly made and returned, for it was without War. 
rant ; whereupon the Array was quaſhed. 
2 Vent. 58. But where a Challenge to the Array was taken, becauſe the Sheriff 
in the Caſe ho made the Return had continued in his Office for more than three 
— 5. i Months, and not taken the Oaths, and ſubſcribed the Declaration required 
% He” dy the Act 25 Car. 2. cap. 2. made for preventing the Dangers by Po- 
piſh Recuſants; and ſo his Office, by that Act, was void to all Intents 
and Purpoſes before he made his Return of the Jury; but the Challenge 
was diſallowed by the Court, for he muſt be taken here as Sheriff 4 facto; 
and if ſuch a Challenge ſhould be allowed, no Trial could be had, bur 
ſhould be put of, unleſs the Party were ready to ſhew that the Sheriff had 
taken the Teſt. | | 
Cro. Enz. The Plaintiff for his Expedition ſurmiſed that he was Servant to the 
5817. Sheriff of the County where the Action was brought and triable, and 
Cham. ver. prayed a Venire fac. to the Coroners, and the Defendant non dedixit ; 
Matthew, whereupon Proceſs was awarded to the Coroners ; and after Trial, and 
Verdict for the Plaintiff, it was moved that this Proceſs was miſawarded, 
and a Miſ-trial, for Proceſs ought not to be awarded to the Coroners but 
where the Challenge is Principal; and here to ſay that he was Servant 
to the Sheriff, is no principal Challenge, but only to the Favour, where- 
fore, &c. but the Court held, for as much as if the Sheriff had returned 
this Panel, it had been a good Cauſe to quaſh the Array for Favour, 
(a) that the Plaintiff to avoid that Delay might well ſhew it, and have 
(a) But Cro. Proceſs to the Coroners z and the rather, this being a (5) judicia] and 


' wr $2 not an original Writ ; and the Clerks ſaid there were many Precedents 


to have ad- accordingly. k 
zudged con- 


tra. (5) Vide Plow. 74. 


Co, Lit, If the Challenge to the Array be found againſt the Party he ſhall have 
156. b. 157. his Challenge tothe Polls; but neither Party ſhall take a Challenge to the 
Polls, which they might have had to the Array. 


2. Where Inſufficiency and not being Liber Homo is a good Cauſe of 
Challenge to the Polls. 


| Korteſ A Challenge to the Polls is, as has been obſerved, a Challenge to the 
aud. Leg. particular Jurors, who, it ſeems, of old could not be challenged ; for theſe 


Anz c. 25. 
4 lat. 27. 


CC 


the feudal Law, as the Pares Curtis, were the Judges ; and therein 
the Rule was Pares qui Ordinariam Juriſdictionem habent recuſari non 

unt; but though thoſe Suitors, as Judges of the Court, could not be 
challenged, yet the Pares, when brought up by Writ, were ſubject to be 
challenged ; and the Reaſon is, that there are ſeveral Qualifications re- 
quired by the Writ, wiz. that they be Liberos & Legales Homines de 
vicineto (of the Place laid in the Declaration) guorum quilibet habeat decem 
Libras terrar” tenementor” wel reddit” per ann ad minus, per quos rei ceri- : 
® tas melius ſciri poterit, & qui nec (of the Plaintiff nor Nefendant) Page 254 
aliqua affinitate attingunt, ad faciend quand Furat" Patrie inter partes : 
predia”. Theſe Qualifications were inſerted, becauſe this Manner of 7 __ — 
Trial was different from beloy7 ; for there the Trial being by all the Pares, e 
if there was a Majority amounting to twelve, the Cauſe was decided by and worth 
ſuch a Number as were neceſſary; but here, becauſe they brought up 100 J. 3 Geo: 
but twelve, and they were all to be of one Mind, in order to make the 2- c. 25. f. 
Verdict, therefore it was neceſſary there ſhould be ſeveral Qualifications ee 
mentioned in ſich Perſons who are to give in the Verdict in that Cauſe ; . L's = 
and if any of the Qualifications were wanting in any one, it was a ſufficient ;4uum, qua- 


Reaſon to reje ſuch Perſon, lied, by 4 
Geo. 2. C. 


5. ſ. 3. Qualifications of Jurors in Capital Caſes, ſettled by 3 Geo. 2. c. 25. ſ. 20. Vide pot 256, 


The firſt Qualification is, that they ſhould be Liber; & Legales Homines ; o II. 
- 5 0 3 o. Lit. 
hence it has been always clearly held, that Aliens, Minors or Villeins, 56. b. 157. 


cannot be Jurors. b. 172, b. 
| 7 Co. 18. in 
Ca lvin's Caſe, 2 Rol. Abr, 656. 


Alſo Infamy is a good Cauſe of Challenge to a juror; as that he is Co. Lit. 6. b. 
outlawed, or that he had been adjudged to any Corporal Puniſhment 155. b. 258. 
whereby he becomes infamous, or that he hath been convicted of Treaſon 8 Au 
or Felony, or Perjury or Conſpiracy, or Forgery on 5 ELz. cap. 14. or, Bult. * 
attainted in an A taint for giving a falſe Verdict; and it hath been holden, 2 Rol. Abr. 
that ſuch Exceptions are not ſolved by a Pardon; and it was antiently 949. 
holden, that Excommunication was alſo a good Challenge; yet it ſeems 2 Lev. — 
that none of the above cited Challenges are principal ones, but only to a et ws 
the Favour, unleſs the Record of the Outlawry, Judgment or Conviction, p. C. 303. 
be produced, if it be a Record of another Court; or the Term, Cc. be 2 Hawk. 
ſhewn, if it be a Record of the ſame Court. P. C. 417-8. 

The Venire facias was Probes & Legales Homines ; and it was objected, Raym. 415. 
that it ought to have been (a) Liberos Legales Homines, there being a A. Cen. 
Difference between Probus, Liber & Legalis ; for that Legalis is he who + - * 
is not outlawed, and againſt whom no Exception can be taken in this Keb. 563. 
Behalf ; that Probus is not taken notice of in Law ; and Liber Homo is nots, C. 
only one that hath Freehold Land, but that hath Freedom of Mind, and (a] Libros 
ſtands indifferent, no more inclining to the one than to the other; bue it for Lief, in 
was adjudged that Probos & Liberos are of one Senſe, and that the Statute 8 
- — 2. which gives the Venire, does not tie the Writ to the very ter Verdict. 

oras, Cro. Eliz, 

618. 
3. Where the Want of a Freehold, or competent Eſtate, is a good Cauſe 
of Challenge. 


It ſeems to be admitted by the Statute of 21 E. 1. de his gui Pomendi Raym. 48 f. 
ſunt in Aſifis, and alſo by the Regiſter, that at Common Law there was no Vent. 366. 
Neceſſity that Jurors ſhould have anv !'reehold as to Inqueſts before Juſti- 
ces in Eyre, or in Cities or Burghs ; for it ſeems, that in Corporations the 
Freedom, and not the F reehold, made them Liberes Homines, 

Y 2 | . Alb 
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Keilw. 46, Alfo it ſeems agreed, that the Common Law doth not require that a 


Cro. Eliz. Juror thould in any Caſe have a Freehold of any certain Value; and upon 
47 3. wk this Ground it hath been adjudged, that a Freehold worth but 20s. or 55, 


p. C 415. or even 19. is ſtill a ſufficient Qualification for a Juror in ſuch Caſes as are 
2 Hal. Hiſt. not within the Statutes, which require a Freehold of greater Value. 

P. C. 272. 

2 Hawk. C. Alſo by ſome Opinions it is holden, that the Common Law did not 
415. and the require that a Juror ſhould in an Caſe have a Freehold ; bur this is not 
— contrary to what ſeems implied by the Books, which, in ſaying that 
there cited. . . a 

State Trials, the Common Law did not require a Freehold of any certain Value, 
vol. 6. 53. plainly ſuppoſe that it required ſome Freehold, but hath been alſo con- 
Francia's tradicted by many expreſs Authorities ; agreeably ro which it ſeems to 
Caſe, fol. be ſettled at this Day, that the Want of a Freehold is a good Challenge 
_— *of a Juror in all Caſes not otherwiſe provided for by Statute, and con- 
7 Page 255 ſequently in a Trial for High Treafon in London as well as in any other 


+ See the County f. 


Noteinf. 2 53 

andizfra, and But ir ſeems agreed, that wherever the Letter of the Common or 

— 4 * Statute Law require that a Juror ſhould have a- Freehold, the Meaning 
1 . . 


eels is fully ſatisfied by his having the Uſe of a Freehold, and that it is not 
Dyerg.pl.26, material whether he have it in his own or his Wife's Right, or whether 
Co. Lit. 156. it be abſolute or upon Condition, or an Eſtate of Inheritance, or only 
b. 1. 272 for Term of one's own or another's Life, ſo that it be in the ſame County 
. 3 wherein the Suit is brought, and actually continue in the Juror till the 
8 42. 4. Time when he is ſworn. | | 
But this Matter, as to the Freehold and Value of Jurors, has been re- 
gulated and ſettled by divers Statutes ; to which Purpoſe, by the Statutes 
of Weſim. 2. cap. 38. and 21 E. 1. de his qui ponen di ſunt in Aſſiſts, it is 
to) In the enaQted, * That none ſhall be (a) put in Aſſiſes or Juries, except in 
Conftruaj. Cities, Burghs, or trading Towns, who have not Tenements to the yearly 
on hereof it Value of 40s.” 


has been 

held, that a Juror can neither be challenged by the Parties for being returned contrary to theſe 
Acts, nor alledge ſuch Matter himſeiſ tor his Diſcharge, but muſt take his Remedy by Action 
againſt the Sheriff, or by Writ of Privilege, for his Diſcharge, 2 Inſt, 448. 


By the 2 H. 5. cap. 3. it is enacted, . That no Perſon ſhall be admitted 
to paſs in any Inqueſt upon Trial of the Death of a Man, nor in any 
« Inqueſt betwixt Party or Party, in Plea Real or Plea Perſonal, whereof 
« the Debt or the Damage declared amount to forty Marks, if the ſame 
% Perſon have not Lands or Tenements of the yearly Value of 405. 
above all Charges of the ſame, ſo that it be challenged by the Party, 


. 
(3) Keilw, It has been (4) held that this Statute extends as well to collateral Iſſues 
92. as to the general one, but (c) that it doth not extend io an Indictment or 
(c)Cro, Eliz. Information for a Crime not Capital. | 
413- It hath been held, that a Feoffee to the Uſe of another, or one who has 
2 Rol. Abr. only a dry Remainder, are not qualified to be Jurors within the Meaning 
647. of thoſe Statutes, becauſe, whatſoever the Value of the Lands may be, they 


Keilws 92. have no Income from them, 

4 Mod. 149. By the 23 H. 8. cap. 13. © Every Natural-born Subject, who doth en- 
joy and uſe the Liberties and Privileges of any City, Borough, or Town 
« Corporate, where he dwells and makes his Abode, being worth in 
« moveable Goods and Subſtance to the clear Value of 40/7. ſhall be ad- 
«mitted in Trial of Felonies in every Seſſions and Gaol-Delivery to be 
„ holden in and for the Liberty of ſuch City, c. albeit he have no Free- 
&« hold; but this Act ſhall not extend to any Knight or Eſquire in ſuch 
« City, c.“ | Special 


FR Yo 


Special Proviſion is made by 1 1 H. 7. cap. 21.and 4 H. cap. 3. for , FIR 
jurors in London in Real and Perſonal Actions above the Value of forty ay 4 — 


Marks. ror in the 
: Torn was to 


By the 27 Eliz, c. 6, the 40. by 2 H. 


have 208, Freehold, and 1 J. 6. 8 d. Copyhold. 
5. C. 3. was extended to 41. 


By the 4 & 5 W. & M. cap. 24. it is enated, © That all Jurors (other 
« than Strangers upon Trials per Medietatem Lingue ) who are to be re- 
« turned for Trials of Iſſues joined in any of the Courts of King's Bench, 
« Common Pleas or Exchequer, or before Juſtices of Aſſiſe or Nif Prius, 
« Oyer and Terminer, Gaol-Delivery, or General Qurter-Seſſions of 
« the Peace in any County of this Realm of England, ſhall every of 
« them have in their own Name, or in Truſt for them within the ſame 
County, ten Pounds by the Year, at leaſt, above Repriſes, of Free- 
« hold or Copyhold Lands or Tenements, or of Lands or Tenements 


« *of (4 ancient Demeſne, or in Renrs, or in all or any of the ſaid * Page 256 


« themſelves, or ſome other Perſon ; and that in every County in Wales, 605 — 


« every ſuch Juror ſhall have in the ſame County fix Pounds by the Year, mon Law a 


Lands, Tenements or Rents in Fee-fimple, Fee-tail, or for the Life of 


at leaſt, in Manner aforeſaid, above Repriſes.” * Freehold in 


ancient De- 
meſne was not ſufficient, Co. Lit, 15 6. b. 


Provided that it ſhall be lawful to return any Perſon on a Tales in Eng- 
land who ſhall have 51. by the Year, or in Wales who ſhall have 37. by the 
Year, in Manner aforeſaid, 


In this Statute, as alſo in the Statutes 27 Eliz. cap. 6. and 16 19 Car. Vent. 366, 
2, cap. 3 ſeft. 2. there is a Saving to all Cities, Boroughs and Towns Cor-Skin. 97- 
dorate, of their ancient Uſages ; from whence it hath been ſettled, that? 


Trials in thoſe Places continue as before, or as preſcribed by the 23 H. 
8. cap. 13. which requires Jurors to be worth 401. in Goods, Cc. left 
there ſhould be a Failure of Juſtice, it being generally impracticable to 
get a ſufficient Number of ſuch Freeholders as the Statutes require in 


Towns ; but it has been agreed, that for Trials in London for (b) High (0 Stat. Tri. 
Treaſon, every Juror ought to have ſuch Freehold or Copyhold as is re- vol. 6. fol. 55. 


quired by 4 &G 5 . & M. cap. 24. Francid's 
| Trial. 


By the 3 Geo. 2. cap. 25. ſed. 18. it is enacted, “ That any Perſon or 
« Perſons having an Eltate in Poſſeſſion in Land, in their own Right of 
the yearly Value of 20/7. or upwards, over and above the reſerved Rent 
« payable thereout, ſuch Lands being held by Leaſe or Leaſes for the 
* abſolute Term of 500 Years, or more, or for 99 Years, or any other 
„Term, determinable on one or more Life or Lives; the Names of every 
* ſuch Perſon or Perſons ſhall and may, and are hereby directed and re- 
* quired to be inſerted in the reſpective Liſts, in order to their being in- 
ſerted in the Freeholders Book; and the Perſons appointed to make ſuch 
* Liſts, are hereby directed to inſert them accordingly ; and ſuch Leaſe- 


holder, or Leaſeholders, ſhall and may be ſummoned or impanelled to 


* ſerveon Juries, in like Manner as Freeholders may be ſummoned and 
* umpanelled, by virtue of this or any other Act or Acts of Parliament for 
that Purpoſe, and be ſubject to the like Penalties for Non-appearance 

* any Law, Ce. | 
And by Se. 19. it is further enacted, © That the Sheriffs of the City of 
London for the Time being, ſl.all not impanel or return any Perſon or 
© Perſons to try any Iſſue joined in any of his Majeſty's Courts of King's 
Bench, Common Pleas and Exchequer, or to be or ſerve on any Jury 
at the Seſſions of Oyer and Terminer, Goal-Delivery, or Seſſions of the 
Peace, to be had or held for the ſaid City of London, who ſhall bg 
8 5 „ a Houf- 
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* a Houfſholder within the ſaid City and have Lands, Tenements, or per- 
* ſonal Eſtate, to the Value of 100/. and the ſame Matter and Cauſe 
* allcdged by way of Challenge, and ſo found, ſhall be taken and ad- 
* mitted as a principal Challenge; and the Perſon or Perſons ſo chal. 
* lenged ſhall and may be examined, on Oath, of the Truth of the ſaid 
« Matter. 

And by Se#. 20. it is further enacted, That the Sheriffs, or other Oi. 
* cers, to whom the returning of Juries doth or ſhall belong, for any 
County, City, or Place reſpectively, ſhall not impanel or return any 
* Perſon or Perſons to ſerve on any Jury, for the Trial of any Capital 
% Offence, who at the Time of ſuch Return would not be qualified in 
*« ſuch reſpective County, City, or Place, to ſerve as Jurors in Civil Cauſes 
&« for that Purpoſe ; and the ſame Matter and Cauſe, alledged by way of 
Challenge, and ſo found, ſhall be admitted and taken as a principal 
Challenge; and the Perſon or Perſons ſo challenged ſhall and may be 
„ examined, on Oath, of the Truth of the ſaid Matter. | 

By the 4 Geo. 2. cap. 7. reciting, © That whereas by the very frequent 
* Occaſions there are for Juries in the County of Middleſex, and by the 

page 257 *{ma]] Number of Freeholders that are in the faid County, the Sheriffs of 

the ſaid County may be under Difficulties in procuring Juries; for Remedy 
whereof it is enacted, That all Leaſeholders upon Leaſes, where the 
improved Rents or Value ſhall amount to fifty Pounds or upwards per 
% Annum, over and above all Ground-Rents, or other Reſervations, pay- 
*© able by virtue of the ſaid Leaſes, ſhall be liable and obliged to ſerve 
upon Juries, when they ſhall be legally ſummoned for that Purpoſe; 
* any, Thing in this or any former Act to the contrary, &c.” 


4. Where the Jury's not being convened from a right Place is a good Cauſe 
of Challenge. 


_ VidezHawk. The Jury is regularly to come from that County in which the Matter 


P. C. 182-3, is alledged to ariſe, and antiently from the Vicinity or very Hundred, 

8 perſuant to that Maxim, Vicini Vicinorum Lacta præſumuntur ſcire, Perſons 

ons Local andliving in the Neighbourhood being eſteemed the moſt proper Judges of the 

Tranfitory. Facts done within its Limits, as being ' moſt likely to be proved by Wit- 

5 Mod, 40. neſſes, and charged upon Perſons with whoſe Integrity and Reputation they 
are beſt acquainted. | 

2 Rol. Abr, But if a Declaration contains Matters lying in two Counties that join, 

601, 603, the Jury may come out of both Counties, becauſe the Sheriffs may be 
ſuppoſed to meet on the Bounds of each County, and impanel the Pares 
there; but if the Counties cannot join, and conſequently the Sheriffs 
cannot meet each other in order to impanel, as if the Iſſue were, whether 
a Road from London to York, and from York to London, &c. this may be 
triedin either County. he | 

5 Mod. 223. So it is ſaid, that if a Man forge a Deed in one County, and publiſh 
it in another, the Trial ſhall be by a Jury of both Counties; for that the 


He may be Writing, as well as the Publication of that Writing, is material f. 
tried in the 
one for Forging, or in the other for Uttering, knowing it to be forged, 


Lab. 330. A Party Jury of the Counties of Fedſord and Hereford came to the Bar, 
Is and firſt was ſworn one of one County, and another of the other County, 
To 5 and fo on in order, till one of the County of Bedferd was challenged, aud 

then the Court proceeded to, the next of that County till one was ſworn, 


and ſo of the other County, until fix of each County were {worn ; for it 
there 


1 £6 


there ſhould be ſix ſworn of the County firſt, and ſix of the other after- 
wards, it were diſorderly and (a) erroneous. (a) If the 


Iſſue be to 
be tried by two Counties, and one full Inqueſt appear of one County, but the Inqueſt remain for 
Default of Jurors of the other Courty, a Tales thall be awarded to the County where the Default 
is, not to the other. Trials per Pais 6g. | 


If the Jury did not come from the Hundred, it was (5) a good Cauſe of Co Lit. , 37 
Challenge to the Array, and it ſeems that originally they were (c) all a. 
obliged to be of the Hundred; this was changed by Statute, and they Hard. 228. 
were ſettled firft at (4) ſix, afterwards at (e) two, from ehe Difficulty of 77% Per Pais 
getting Hundredors, and the Partiality they found amongſt them, Neigh- 3 POW 
bours having generally a particular Attachment to one Party more than the 2 19. ( b) But 


other. ſee nowStat, 

4.An. c. 16. 
. 6. [Writs of Yenire to be de corpore comitatus.)J 24 Geo. 2. c. 18. f. 3. (e) It is ſaid, that 
upon Indictments of Treaſon or Felonies, the Priſoner pleading Not guilty, there ought at com- 
mon Law to be four Hundredors returned, the Statute requiring fix, and two Hundredors, not 
extending to Treaſon or Felony, - But my Lord Hale ſays, that he never knew any Challenge for 
Default of Hundredors upon a Trial of an Indictment for Felony or Treaſon. 2 Hal, Hiſt, P. C. 
272, (4) By 35 H. 8. c. 6. (e) By 27 Eliz. c. 6. 


And as the Jury was to come from the Hundred, it was neceſſary to For this vide 
lay the Venue from ſome known Place where the Fact is ſuppoſed to be? Haw. 
done; as in a Vill, Caſtle, Manor, Foreſt ; becauſe if it was not 21 * ** 
known Place, there could be no proper Direction to the Sheriff who were 
the Pares that were to try the Fact there: it has been held, that a Street 
* or Lane is no proper Plac: for a Venue, becauſe it is not ſuppoſed to bes Page 258 
{ufficiently known to the Sheriff in what Hundred it is; but a Street in a 
Pariſh is a proper Venue, becauſe it is ſufficiently known in what Hundred 
the Pariſh is. 

If the Lord of the Hundred be a Party, then it is ſufficient they ſhould Co. Lit. x 57, 
come from the next Hundred. | a, 

80 if an Action be brought on the Statute of Winton, there, from the, Rol. Abr. 
apparent Partiality, the Jury muſt come from the next Hundred where 596. 
the Robbery was committed ; for the proper Pares for the Trial of every 
Fact are the neareſt (/) impartial Men to the Place where the Fact was (Y It is ſaid 


done. that no In- 

habitant of 
a County ought to be Juror for the Trial of an Iſſue, whether the County be bound to repair a 
Bridge or not, 6 Mod. 307. 


He that takes ſuch a Challenge muſt ſhew in what Hundred the Viſne Co. Lit. 158. 
lies, and he muſt take it before ſo many are ſworn as will ſerve for the 7: 
Hundred, and he that is challenged for the Hundred ſhall not be drawn : a 0 
abſolutely, but ſhall remain propter Hundredum, 

If a Perſon dwell in the Hundred, whether he have any Freehold there Co.Lit, 57. 
or not, or if he had a Freehold there when he was returned, and fell ita. 
before he appear, he is a youu Hundredor ; but if he fell all his Freehold, 


he may be challenged abſolutely +. + Ld. Cote 

ſays, 157. 4, 
if, after his Return, he ſelleth away his Land, he may be challenged. —But as the Stat, 4 
Ann, c. 16. direQs the 7enire to be de corpore comitatus, this Law is now obſolete, and oniy n= 
here, to ſhew what the Law formerly was; in Civil Suits, Sc. alter, as to Proſecutions r- 
nal, Sc. wide infra, 


If divers Hundreds are in a Leet, or if the Cauſe of Action aroſe in Co. Lit. 5. 
divers Hundreds, the Hundredors may come from any of them. * 

And now by the 4 & 5 Anne cap. 16. no Hundredors are required, ex- 
cept in Proſecutions criminal, and on penal Statutes, becauſe in ocher 


Caſes the Yenire ſhall be de Corpore Comitatus, and that too in Trials 4. 


ſues on penal Statutes by 24 Geo, 2. cap. 18, J 2. ww 
| 5. Where 
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5. Where Partiality in the Juror is a good Cauſe of Challenge ; and 
therein where it thall be ſaid a principal Cauſe of Challenge, or to 
the Favour. | 


Jurors ought to be omni Exceptione Majores, and by the Words of the 
: Writ ſuch per quos Rei Veritas melius ſciri poterit, & qui nec the Plaintiff 
Stat.zGeo.2nec the Defendant, aliqua Afinitate attingunt ; which Words contain all 
c. 2 5-1.8, Cauſes of Objection from Partiality or Incapacity, Conſanguinity, and 
8 Affinity; therefore if the Juror be under the Power of either Party, as if 
I 47 where. COun el, Servant of the Robes, or Tenant, they are expreſly within the 
by one Panel Intent of the Writ; ſo if he has declared his Opinion touching the 
is to be re- Matter, or has been choſen Arbitrator by one Side, or is a Pariſhioner 
turned for of the Pariſh whereof the other Party is Parſon, and the Right of the 


8 4 Church comes in queſtion, or has done any Act by which it appears that 


Co. Lit. 158. 
a 


not leſs than he cannot be impartial, as if he has eat or drank at the Expence of either 


48 in each Party, or taken Money to give his Verdict, theſe are principal Cauſes of 
Panel Cauſ- Chailenge. 
es of Chal- 


lenges to the Polls, are not ſo minutely entered into as formerly. Co. Lit. 158. a. 


But though a juror is not under the Diſtreſs of either Side, or has not 
given apparent Marks of Partiality, yet there may be ſufficient Reaſon 
to ſuſpect he may be more favourable to one Side than the other; and this 
is a Challenge to the Favour ; as if the Juror's Son has married the 
Plaintiff's Daughter; becaufe this is not contained within the Words of 
the Writ, and therefore no principal Cauſe of Challenge, but only to 
the Favour, becauſe ſuch Juror is not within the Power of the Party; 
and in theſe Inducements to Suſpicion of Favour the Queſtion is, whether 
the Juryman is indifferent as he ſtands unſworn ; for a Juryman ought 
to be perfectly impartial to either Side; for otherwiſe his Affection will 
give Weight to the Evidence of one Party, and an honeſt but weak Man 
may be ſo much biaſſed, as to think he goes by his Evidence, when his 

Page 259 * Affections add Weight to the Evidence. Now ſince the Writ expects thoſe 
9 5 by whom the Truth may be beſt known, it excludes all thoſe who are 
apparently partial without any Trial, becauſe they are not under the 
Qualifications in the Writ, ſince the Truth cannot be unknown to them; 
but where the Partiality is not apparent, but only ſuſpicious, then the 
| Juror is to be tried whether favourable or not, that is, whether he comes 
within the Deſcription of the Writ : and if the Triers think he does, then 

+ Suppoſing he is to be ſer aſide +, 


a Juror has E Re, 
laid a Wager, as to the Event of a Cauſe; Qu. if this is not a Challenge to the Favour. 


Co. Lit, 157. If an AQtion be brought (a) by a Corporation, and the Juror be of Kin 
b. to any Member, it is a principal Challenge. 
hal- s 

w_ are allowed where the Iſſue concerns a City or Corporation, and they are to make the Panel, 
or where any of their Body be to go on the Jury, or any of Kin unto them,: thougli the Body Cor- 
porate be not directly Party to the Suit. Hob, 87. Sand. 344.— S0 where a Dean and Chapter 
bringing an Aſſiſe, a Juror was challenged becauſe he was Brother to one of the Prebenda- 
ries. Hob. 85, 


co. Lit. 157, If a Juror be challenged for being of Kin to one Party, it is no Counter- 


Plea that he is of Kin alſo to the other; for the Venire commands the 
Sheriff to return thoſe who are of Kin to neither. 
co. Lit. 158. An Arbitrator choſen by both Parties, whether he have treated of the 
9 Co. 71 a. Matter or not, or choſen by one Party, if he has never treated thereof, 
or a Commiſſioner choſen by one Party for Examination of Witneſſes, and 
appointed under the Great Seal, cannot be challenged principally ; but 
for ſuch Cauſe one may be challenged for Favour. | — 


n 


If a Juror be Couſin to him in Reverſion, it is only a Challenge to Co. Lit. 153+ 
the Favour, becauſe be in Reverſion is not Party to the Record ; but it 
would be a principal Challenge if he be Party by Voucher, Aid, or 
_ principal Cauſe of Challenge, that the Juror is a Witneſs namedCo.Lit, 157. 
in the Deed, or hath formerly given a Verdict on the ſame Cauſe, whe-Cro.Eliz.33. 
ther between the ſame Parties, or others; but this is only a Challenge toP!- 13. 
the Favour if the Record be of another Court, and not ſhewn forth; but 
if it be of the ſame Court, it is ſufficient to ſhew the Day and the Term. 
By the 25 E. 3. cap. 3. it is enacted, * That no IndiQor ſhall be put onSid. 244. 
« Inqueſts upon Deliverance of the Indictees of Felony or Treſpaſs, if hez Hawk. 
« be challenged for the ſame Cauſe by him who is ſo indicted; and this“ C. 418. 
« hath been adjudged a good Exception not only on the Trial of the fame 
« Indictment, but alſo on the Trial of another Indictment or Action, 
« wherein the Matter found in ſuch former Indictment is either directly in 
« jſſue, or happens to be material.“ | 
It is a good Cauſe of Challenge, that a Juror hath a Claim to the-For-2 Hawk, 
feiture to be cauſed by the Conviction, or that he hath declared his Opi- P. C. 418. 
nion beforehand ; yet this has been adjudged to be no Cauſe of Challenge 
where it hath appeared to proceed not from any ill Will, but from a Know- 
ledge of the Cauſe. 
But it is no good Cauſe of Challenge, that the Juror has found others 2 Hawk. 
guilty on the ſame Indictment; for the Inditment in Judgment of Law P. C. 418. 
is ſeveral againſt each Defendant, and every one muſt be convicted by par- 
ticular Evidence againſt himſelf. | | 
It hath been ruled to be a good Challenge on the Part of the King, that; Hawk. 
the Juror hath given his Dogs the Names of the King's Witneſſes. P. C. 418. 
Though the King may take either a principal Challenge, or to the Fa- 2 Hawk. 
| your, yet it is ſaid that the Subject cannot take a Challenge to the Favour P. C. 418. 
| againſt the King, becauſe every one is bound by his Allegiance to favour 
the King: It is faid to be a principal Challenge againſt the King, that the 
Jury is of his Livery, or his immediate Tenant. 

In an Information of Forgery the Defendant challenged one of the Jury, nw 2 
for that the Proſecutor had been lately entertained at his Houſe ; and this 2 8 
was admitted to the Favour, though againſt the King. Eliz, 663. 

* A Juror was challenged becauſe he was Tenant of a Manor to which *Page 260 
there was a Court-Leet, of which the Plaintiff was Steward ; and it was Allen 29. 
held that this was no principal Challenge, but only to the Favour, 

Upon a Trial at Bar the Queſtion was, whether the Fair called Wayhill Salk. 152, 
Fair ſhould be kept at Way/ill, or at Anderry, and one of the Jury was pl. 1. 
challenged becauſe he lived at Wayhill ; and the Objection was, that the 
Fair occaſioned Manure to improve the Ground ; on the other Side it was 
conſidered, that the Fair occaſioned Trampling of the Graſs; and this be- 
ing a Challenge to the Favour, two of the Jurors were ſworn to be Triers ; 
and their Oath was, Tou hall well and truly try whether A. (the Juryman 
challenged) fland indifferent between the Parties to this Iſſue. 

Either Party labouring a Juror to appear, is no Cauſe of Challenge ar all, Dyer 45. a 
but a lawful Act +. pl. 27. 

+ but gu. if 
the Party had tated his Caſe to the Juror? 


6. Where the Degree and Quality of the Juror is a good Cauſe 
F Challenge; and herein who are exempt from ſerving on 
uries. 


It ſeems to be agreed, that all Perſons, whoſe Attendance is required Yide Tit. 
in the ſuperior Courts of Juſtice, ſuch as Serjeants at Law, Counſellors, Privilege. 


Attornies, 


nnr 


Attornies, and other Officers of the Courts, are ſo far privileged as not 

to be ſummoned on Juries; alſo Peers of the Realm are excluded, as not 

coming within the Qualifications mentioned in the Writ, vis. 4d fatien- 

dum quand Turat' Patriæ; for they are not Pares Patriæ, but Pares of an 

n higher Rank; and therefore it is clearly (a) agreed, that if a Peer be re- 

0 2 Roy turned on a Jury, and bring a Writ of Privilege, he ſhall be diſcharged; 

Abr. 646, alſo it ſeems to be the (5) better Opinion, that even without ſuch a Writ 
Co. Lit. 157. he may challenge himſelf, or be challenged by either Party. 


9 Co. 49. 
6 Co. 53. Jones 153, 


Paſch. 17. But Members of the Houſe of Commons ſeem not to have any Privilege 
On > Sir to be exempt from ſerving on Juries ; yet in the Caſe of Sir Edzward Bain- 
ton's Caſe, len, Who being returned on a Jury in B. R. the Court would not force him 
to be ſworn againſt his Will, he being a Parliament-Man, and the Parlia- 
ment then fitting. 
4 Inft. 269, Tenants in Antient Demeſne are not to be impanelled to appear at Weſt. 
And it is minſter, or elſewhere in any other Court, upon any Inqueſt or Trial of any 
aid, that Cauſe. 
they may 
have a Writ Denon ponendis in Aſſiſie & Furatis againſt the Sheriff, or any one who hath Return of 
Writs ; and if norwithſtanding ſuch Writ the Sheriff will return them, they may have an Attach- 
ment. 1 Co. 105,—A Juror ſurmiſed at the Bar, that he was a Tenant in Antient Demeſne, and had 
his Charter in his Hand, and prayed to be exempted from the Jury, and diſcharged ; but the Court 
did not regard it, but cauſed him to be ſworn ; and it was held, that his proper Remedy was 
againſt the Sheriff, and that if he had made Default and loſt Iſſues, he might ſhew his Charter in 
the Exchequer upon the Amercement eſtreated, and there he ſhould be diſcharged, Leon. 207, 
hy the Common Law a Freehold in Antient Demeſne was not a ſufficient Qualification ſor a 
Jeror. 9 H. 7,1. pl. 2. Bro. Challenge 157. Co, Lit, 156. b. But it is made ſo by 4 & 5 W. 
3. C. 24. Vide ante 255, 6. 


Sid. 127, It ſeems agreed, that the King by Grant or his Charter may exempt 
Kam 31, One, two, or more from ſerving on Juries; but he cannot exempt a whole 
2 pg County or Hundred, becauſe in ſuch Caſe there would be a Failure of 
S. © Juſtice; alſo it ſeems that ſuch Exemption does not extend to Jurors re- 
turned into the King's Bench, unleſs there be expreſs Words including 
that Court ; alſo by the better Opinion, the Sherift cannot return ſuch Pri- 
vilege of Exemption, but each particular Juror muſt come in and demand 


I. 
2 Inſt, 446, By the Statute af Heftminſter 2. cap. 38. it is expreſly provided, That 
F. N. B. 165. © neither Old Men above the Age of ſeventy Years, nor Perſons perpetually 
4 ſick, nor thoſe who are infirm at the Time of their Summons, nor thole 
Page 261 © ho do not reũde in the County, ſhall be put in Juries, or in the leſſer 
« Afſiſes :” In the Conſtruction of which it hath been held, that though ſuch 
Perſons may ſue out a Writ of Privilege for their Diſcharge, grounded on 
this Statute, yet if they be actually returned, and appear, they can neither 
be challenged by the Party, nor excuſe themſelves from not ſerving, 1t there 
+ But the be not a ſufficient Number without them +. 


Court, on | 4 
Application, will generally excuſe, if there is a ſufficient Number remaining, 


Clerks or Perſons in (c) Holy Orders, Coroners, Miniſters of the Foreſt, 
Dalt. Sher, 2 . 
121. Officers of the Army, and other Officers and Miniſters belonging to the 
Trial per King x, are exempt from ſerving on Juries. 
Pais 86. | 
{c) Where before the Return the Party became a Miniſter of the Church, and at the Day of the Re- 
turn he appeared, and prayed to be diſcharged, according to the Privilege of thoſe of the Miniſtry ; 
but the Court would not allow of his Prayer, becauſe that at the Time of the Panel made he was 
a Layman. 4 Leon, 190, BHeecher's Caſe, t Sometimes, where the Perfon's Attendance was 


By | 


not immediately neceſſaiy, the Court has refuſed to excuſe a Perſon in the King's Service, 


1 n 1 > 


By the 6 M. 3. cap. 4. Every Perſon uſing and exerciſing the Art of 
« an Apothecary in the City of Londen, or within ſeven Miles thereof, 
« bein; free of the Society of Apothecaries in the ſaid City, and who ſhail 
« have been duly examined and approved, Sc. for ſo long Time as he 
« ſhall exerciſe the ſaid Myſtery, and no longer, ſhall be exempted from 
« ſerving on any Jury or Inqueſt ; and other Perſons exerciſing the ſaid Art 
« of an Apothecary in any other Parts of this Kingdom, who have ſerved 
« as Apprentices ſeven Years, according to the Statute 5 Eliz. cap. 4. ſhall 
« likewiſe be exempted from ſerving on Juries for ſo long Time as they 
4« ſhall uſe and exerciſe the ſaid Art, unleſs ſuch Perſon voluntarily conſent 
« to ſerve.” | 

By the 7 & 8 V. 3. cap. 21. all regiſtered Seamen are exempted from 
ſerving on _—_ 

By the 7 & 8W. 3. cap. 34. it is enacted, © That no Quaker, or reputed 
« * ſhall ſerve on Juries,” — 


7. Where from the Quality of either Party it is a good Cauſe of Challenge, 
that a Knight is not returned. 


Here we muſt obſerve, that if a Peer be impleaded by a Commoner, See Stat. 24: 
yet ſuch Caſe ſhall not be tried by Peers, but by a Jury of the Country; Ge9.2-c-1b. 
for though rhe Peers are the proper Pares to a Lord of Parliament in ) 6 33 
Capital Matters, where the Life and Nobility of a Peer is concerned, yet — dee 
in Matter of Property the Trial of Facts is not by chem, but by the Inha- en away. 2 
bitants of thoſe Counties where the Facts ariſe, ſince ſuch Peers living Stra. 102 5. 
through the whole Kingdom, could not be generally cogniſant of Facts 777 25%. . 
ariſing in ſeveral Counties, as the Inhabitants themſelves where they are ND 
done; but this Want of having Noblemen for their Jury was compenſated cannot chal- 


as much as poſſible, by returning Perſons of the beſt Quality, lenge any of 


his Peers, 
becauſe the whole Peers fit upon him, who are his proper Judges. Moor 621, Co. Lit, 156. 


And therefore if a Peer of the Realm or Lord of Parliament be De- Co. Lit. 1 56. 
mandant or Plaintiff, Tenant or Defendant, there muſt be a Knight (c) a. 6 Co. 53. 
returned of his Jury, be the Lord (4) Spiritual or Temporal, or elſe the (c) By 24 
Array may be quathed ; but (e) if he be returned, although he appear Geo. 2.< 18. 
not, yet the Jury may be taken of the Reſidue ; and if others be joined 4 18 
with the Lord of Parliament, yet if there be no Knight returned, the Ar- taken — 


ray ſhall be quaſhed againſt all. (4) That a 
3 Biſhop be- 
ing indicted for a Treſpaſs, a Knight ought to be returned. Leon. 5 . (e) That if a Knight be 
but returned on a Jury when a Nobleman is concerned, it is not material whether he appear and 
give his Verdict or no, Mod, 226, 


76— 


* Sed gu, If not within the Statute 24 Geo, 2. c. 18, which takes away ſuch Challenge? 


But though a Peer may be concerned in the Event of a Cauſe, as if he Skin. 229, 
have the Reverfion upon an Eftate for Life, and an Action is brought Pl 8. 
againſt the Tenant for Life, yet it is no Cauſe of Challenge if a Knight be 
not returned. 

* Upon an Iſſue between a Peer of the Realm and another, if the Venire Page 262 
facias be quod ſummoneat 12 Liberas 69 Legales Homines, and does not ſay Rol. Abr. 


| 37. between 
the Earl of Worcefer and Frede, 


tam 


n i 
(s) vet this © Milites quam alios, as the Regiſter is, (a) though the Peer of the Realm 


being the may aſſign it for Error, yet the other cannot, becauſe it does not concern 
Error of the him, 

Court, it is | 

ſaid it may be aſſigned by either, 2 Sand. 25S$,——And it is ſaid, that the other Party may take 
Advantage ot a Knight's not being returned, as well as the Peer, 2 Show, 423. But vide the 
Statute 24 Geo, 2. c. 18, 


Mod, 226. If there be no other Knights in the County, a Serjeant at Law that is a 


2 Mod. 182. Knight may be returned, and his Privilege thall not excuſe him. 
Counteſs of | 
Nerthumberland's Caſe. 


Skin.229,pl. A Challenge to the Array gui nullo Milite in eodem Panello exiſtenty 
8. Counteſs ,or,rnat”, is not good; bur it muſt be averred, that ſuch a one and ſuch 


1 a one returned upon the Panel are not Knights, and then it may be 
2 Show. tried. 

—_—_ . . . 

leh. 0." It hath been ſettled, that the Leſſor of the Plaintiff being 2 Nobleman, 


11 it was no Cauſe of Challenge to the Array, that a Knight was not returned, 
B. R. in the though there be an Averment that the Ejectment is brought to try the Peer's 


Caſe ofGrix- Title, becauſe the Leffor does not appear as a Party to the Record. 
fon and 
Gardner 3 & vide ſubra of Challenges to the Array, 


co. Lit 156. Alſo in an Atta int there onght to be a Knight returned of the Jury, and 
a. 


Lon. 204, © Writ of Right four Knights were to be returned. 


Dalf. 68. 
Jenk, 11,89. 


8. Of Trials per Medietatem Lingua, where an Alien is Party. 


By the 28 E. 3. cap. 1 3. ſeck. 2. it is enacted, © That in al! Manner of 
Inqueſts and Proofs which be to be taken or made againſt Aliens and 
* Denizens, be they Merchants or others, as well before the Mayor of the 
** Staple as before any other Juſtices or Miniſters, although the King be 
** Party, the one Half of the Inqueſt or Proof ſhall be Denizens, and the 
other Half Aliens, if ſo many Aliens and Foreigners be in the Town or 
* Place where ſuch Inqueſt or Proof is to be taken, that be not Parties, 
nor with che Parties in Contracts, Pleas, or other Quarrels, whereof ſuch 
Inqueſts or Proofs ought to be taken; and if there be not ſo many Ali- 
ens, then ſhall be put in ſuch Inqueſts or Proofs as many Aliens as ſhall 
* be found inthe fame Towns or Places, which be not thereto Parries, nor 
* with the Parties as aforefaid, and the Remnant of | enizens which be 
« good Men, and not ſuſpicious to the one Party nor to the other.” 
2 Hawk, In the Conſtruction of this Statute it hath been agreed, that the Statutes 
P. C. 419, which require that the Jurors ſhall have Tenements to a certain Value, do 
) — „ not (5) extend to Aliens re urned by Virtue of this Statute, but only t 
2 Denizens, who are to have Lands or Tenements to the ſame Value as in 
adjudged, Other Caſes, 
quorum quilj- : , y 
bet habeat quatuer Libratas terre, &c. ſhall be applied to the Exgliſ only. Cro, Eliz. 272, 347. 


2 Hawk, Alſo it is ſettled, that thoſe on the Grand Jury, or who find an IndiQ- 

P. C. 419. ment againſt an Alien need not be Aliens. 

2 Hawk. Neither is it neceſſary that the Petit Jury in an Action or Appeal by an 

P. C. 419. Alien againſt an Alien, ſhould be Half Aliens, and Half Engliſi; for the 
Words are, All Inqueſts, &c, between Aliens and Denixens. 


If 


I 


If an Alien neglect to pray the Benefit of the Statute (a) before the Page 263 
Return of a common Venire, he can neither except to ſuch Venuire, nor pray pyer ,g. oh. 


a ſubſequent Proceſs de Medietate Linguæ. 180, 145. 


pl. 60, 304. 
pl. 51, 357+ Pl. 45+ 2 Rol. Abr. 643, Cro, Eliz, 869. (a) If upon an Inditment of 
Felony againit an Alien he plead Not guilty, and a commen Jury be returned, if he doth not 
ſurmiſe his being an Alien, before any of the Jury ſworn, he hath loſt that Advantage; but if 
he alledge that he is an Alicn, he may challenge the Array for that Cauſe, and thereupon a new 
Precept or Veuire ſhall iſſue, or an Award be made of a Jury de Medietate Lingue ; but it is more 
proper for him to ſurmiſe it upon his Plea pleaded, and thereupon to pray it, 2 Hal, Hiſt, 


P. Cc 272. ; £ 


The Return of a Venire de Medietate Lirguæ ought to (5) ſhew which Cro. Eliz. 
of the Jurors are Denizens, and which Aliens, and a full Number of each 818. 
mult appear to be ſworn ; if there be not enough to make up a full Number (2) But this 
of fix Denizens and fix Aliens, the Juſtices of Vis Prius (e) may, by Con- cs Only a 


- - * $4 ; Miſret 
ſtruction of the Statures which give a Tales de Circum/tantibus, award ſuch ;, r : 
Tales for ſo many Denizens and Aliens as ſhall be wanting. Verdict in 

Caſes with- 


in the Statutes of Jeofail, Cro. EIIz. 84. (c) 10 Co. 104 Cro, Eliz. 305. 


If on a Venire of Half Denizens and Half Aliens the Sheriff return 2 Rol. Abr. 
twelve all Aliens, and among them ſome who in Truth are not ſuch, the 543. 

Party ſhall not be concluded by ſuch Return, but may notwithſtanding 

challenge the Array for want of a ſufficient Number of Altens. 

Some of the Precedents of Awards of enire's de Medietate Lingue 2 Hawk. 
mention, that the Aliens to be returned ſhall be of the fame Country P. C. 420. 
whereof the Party alledges himſelf; but others direct generally, that one 
Half of the Jury ſhall be Aliens, without ſpecifying any particular Country; 
and theſe laſt ſeem moſt agreeable to the Statute, and to be confirmed by 
the late Practice, and great Number of Authorities. 

It hath been held, that Denizens ſo made by Letters Patent are Denizens 2 Hawk. 
within the Intent of this Statute ; alſo that before the Union of England P. C. 420. 
and Scotland under James I. a Scot was not an Alien within the Meaning 
of this Statute. | 

It hath been held, that as to Treaſon this Statute is repealed by 1 &9 22 Hal. Hiſt, 
Ph. t Mar. cap. 10. which requires that Trials of Treaſon ſhall be ac-?: C. 271. 
cording to the Common Law, 2 Hawk. 


By the 1 & 2 P. M. cap. 4. ſet. 3. & 5 El. cap. 20. /e4. 3. per- ee 
ſons made Felons, as Egyptians, are to be tried by the Inhabitants of the 
County or Place where they ſhall be taken, and not per Medietatem 
Lingue. 


9. Of peremptory Challenges. 


By the Common Law, in all Capital Cafes (in which only peremptory Lamb. 4. c. 
Challenges were allowed) the Priſoner could challenge thirty-five pereinp- 14+ 
torily ; and this was becauſe the Trial by the Petty Jury came inftead of 
the Ordeal, and the Petty Jury of twelve being after the Manner of the 
Canonical Purgation, and becauſe the whole Pares were not on his Jury, 
but only a ſele& Number was choſen by the Criminal himſelf, as was uſual 
among the Canoniſts, therefore they took a middle Way, and gave the De- 
fendant Liberty to challenge peremptorily any Number under three Juries, 
four Juries being as many as generally appeared, to make the total Pares 
of the County, 

This Kind of Challenge, as has been obſerved, was ailowable by the 2 Hal. Hiſt. 
Common Law in all Capital Caſes, both upon Indi@ments and Appeals, P. C. 268. 
and alſo in Miſpriſion of High Treaſon; but it was enacted by 33 U. 8. p _— 
cap. 23. ſea. 5. That it ſhould not be allowed in any Caſes of High Treaſon, 222 
mor Miſprifion of High Treaſm; which Statute being repealed by 1 Y,. & Mar. 


cab. 
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„Page 264 cap. 10. the antient Courſe of the Common Law, as to Trials of Treaſon 


is reſtored, and conſequently ſuch Challenge revived ; but it is made a 
Doubt, whether by any Statute it is revived in Caſe of Miſpriſion of Trea- 
ſon, the Statute 1 Ph. & Mar. cap. 10. not extending, as it is ſaid to Mif. 
priſion of High Treaſon. 


2 Hal. Hiſt, It is enaQted by 22 H. 8. cap. 14. ſect. 7. made perpetual by 32 H. 8. 
P. C. 267. cap, 3. That no Perſon arraigned for any Petit Treaſon, Murder or Fe. 


2 Hawk, 
P. C. 413. 


lony, be admitted to any peremptory Challenge above the Number of 
Twenty; but it has been held that 1 & 2 Ph. & Mar. cap. 10. ſea. 9. 
which reſtores the Courſe of the Common Law as to Trials of Treaſon, 
has revived the old Challenge of Thirty-five in Trials of Petit Treaſon ; 
and therefore it is agreed, that at this Day, in Caſes of High Treaſon, and 
Petit Treaſon, the Priſoner may challenge Thirty-five peremptorily, and 
Twenty in all other Capital Offences. 


2 Hal, Hiſt. This peremptory Challenge ſeems, by the better Opinion, to be only 


267. 

2 Hawk, 
P. C. 411. 
and ſeveral 
Authorities 
there cited, 


allowable when the Priſoner pleads the General Ifſue ; therefore by the 
Common Law, if a Man were outlawed of Felony or Treaſon, and 
brought a Writ of Error upon the Outlawry, and aſſigned ſome Error in 
Fact, whereupon Iſſue was joined, he could not challenge peremptorily ; 
the like Law if he had pleaded any foreign Plea in Bar or in Abatement, 
which went not to the Trial of the Felony, but of ſome collateral Matter 


onlv. 


2 Hal, Hiſt, There ſeems to be ſome Diverſity of Opinions in caſe of a Priſoner's 


P. C. 263. 


2 Hal, Hit, 


. C. 296, 
270. 

2 Hawk, 
P. C. 414. 


Challenging peremptorily more than he is allowed by Law; and herein 
my Lord Hale lays down the Law to be, that at Common Law if the Pri- 
ſoner peremptorily challenged above Thirty-five Perſons, and inſiſted upon it, 
and would not leave his Challenge, then in caſe of an Indictment of High 
Treaſon it amounted to Nikhil dicit, and Judgment of Death ſhould be 
given againſt him; but in caſe of Petit Treaſon or Felony, the Priſoner 
anciently was put to Peine fort & dure, as declining the Trial the Law 
appointed ; the Conſequence whereof was only the Forfeiture of his Goods, 
but it amounted to no Attainder, aud conſequently no Eſcheat of his Lands ; 
and thus, ſays he, the Practice was until the Beginning of the Reign of 
H. 7. but afterwards by the Advice of all the Judges of both Benches, it 
was reſolved, that the Party ſo peremptorily challenging above Thirty-five, 
ſhould have Judgment of Death, and that it amounted to an Attainder, 
for having pleaded to the Felony, and put himſelf upon the Country, here 
could be no ſtanding mute ; and therefore the Judges reſolved on this 
Courſe as moſt conſonant to Law, to be practiſed in all Circuits ; but for 
all this, adds he, the better Opinion of later Times, as well as of former 
is, that the Judgment in the Caſe of ſuch a peremptory Challenge of above 
Thirty-five at the Common Law, in caſe of Felony, was not an Attainder 
but only Penance, to which the Party was awarded without having any 
Jury impanelled. P 

There ſeems alſo ſome Diverſity of Opinions, as to what is to be done 
with a Priſoner who, ſince the Statute of 22 H. 8. cap. 14. challenges about 
Twenty in Felony ; and herein the better Opinion ſeems to be, that he 
ſhall neither forfeit his Goods, nor have Judgment of Death, nor of Peine 


fort & dure, but thall only be over-ruled as to his Challenges, ſo far as the- 


exceed Twenty, and put upon his Trial ; and herewith agrees my Lord 
Hale, and that, he ſays, for two Reafons; 1. Becauſe the Stature hath 
made no. Proviſion to attaint the Felon, if he challenges above the Num- 
ber of Twenty. 2. Becauſe the Words of the Statute of 22 H. 8. cap. 14- 


are, That he be not admitted to challenge above the Number of Twenty ; ſo 


2 Hal, Hit, 


P. C. 268. 


that if he challenge above Twenty peremptorily, his Challenge ſhall only 


be diſallowed. 
If twenty Men are indicted for the ſame Offence, though by one In- 


dictment, yet every Priſoner-is allowed his peremptory Challenge; and if 
| | | there 


J...... 4 


* be but one Yenire fac. awarded to try them, the Perſons challenged à pa 
ay one ſhall be ar aj againſt them all. | enn 
If A. be indicted and plead Not Guilty, the Jury appears, he chal- 2 Hal. Hiſt. 
lengeth fix of the Jury for Cauſe, and the Cauſes found inſufficient, and P. C. 270, 
the fix are ſworn, and the reſt of the Jury challenged off, whereby the 
Inqueſt remains pro defetu Turatorum ; a Tales granted, and tha Jury 
appear, the Priſoner may challenge peremptorily any of the ſix that were 
before challenged, for Cauſe allowed and ſworn, for it is poſſible a new 
Cauſe of Challenge may intervene after the former Swearing ; but ifa Man 
challenge him for Cauſe, he muſt ſhew a Cauſe happened after the former 
earing. | 
* if the Priſoner, upon the firſt Panel, had challenged, for Inſtance, 2 Hal. Hiſt. 
fifteen peremptorily, and then the Jury remains for Default of Jurors, and P. C. 270. 
a Diſtringas with a forty Tales is granted, he ſhall challenge peremptorily no 
more than will fill up his Number, viz. in caſe of Felony, at this Day, 
five more, and in caſe of Treaſon, or Petit Treafon, twenty more, to make 
up his full Number of twenty peremptory Challenges in the firſt Caſe, and 
thirty-five in the laſt. 


10, Of Challenges by the King. 


The King, or any one on his Behalf, may, on ſufficient Cauſe, chal- co. Lit. r56. 
lenge either the Array, or the Polls, in the ſame Manner as a private Per- 2 Inſt, 431. 
ſon may; alſo by the Common Law, the King, without aſſigning any 2 Hal. Hit, 
Reaſon, but barely alledging quad non ſunt boni pro Rege might have chal- P · C 27% 
lenged peremptortly as many as he thought proper. 

But this is remedied by 33 E. 1. flat. 4. commonly called Ordinatio de In- 

quifitionibus, which enacteth as follows ; Of Inqueſts to be taken before 
any of the Juſtices, and wherein our Lord the King is Party, how- 
« ſoever it be, it is agreed and ordained by the King, and all his Counſel, 
that from henceforth, notwithſtanding it be alledged by them that ſue 
« for the King, that the Jurors of thoſe Inqueſts, or ſome of them, be 
not indifferent for the King, yet ſuch Inqueſts ſhall not remain untaken 
* for that Cauſe ; but if they that ſue for the King will challenge any of 
* thoſe Jurors, they ſhall aſſign of their Challenge a Cauſe certain, and 
* the Truth of the ſame Challenge ſhall be inquired of according to the 
* Cuſtom of the Court.” 

In the Conſtruction of this Statute it hath been clearly ſettled, that the gor 59 f. 
Words thereof being general, it extends to all Cauſes, as well Criminal as Co. Lit. 459. 
Civil, whereto the King is Party. 

It hath alſo been agreed, and is now the eſtabliſhed Practice of the co. Lit. 156. 
Courts, that if the Kg challenge a Juror before the Panel is peruſed, Vent. 30g. 
he needs not ſhew any Cauſe of his Challenge till the whole Panel be Raym. 473. 
gone through, and it appear that there will not be a full Jury without the 3 
Perſon ſo challenged ; and if the Defendant, in order to oblige the King p. C. 291." 
to ſhew Cauſe preſently, challenge touts paravaile, yet it hath been adjudged 
that the Defendant ſhall be firſt put to ſhew all his Cauſes of Challenge, 
before the King need to ſhew any. | 


11. At what Time a Challenge is to be taken. 


It is laid down as a Rule, that there can be no Challenge either to the Hob. 245. 
Array, or Polls, before a full Jury appears ; and mate in a Caſe icar:s ver. 
where the Plaintiff, after he had prayed a Tales, challenged the Array Langlan. 
thereof for Partiality in the Sheriff; though it was objected, that this being 


by his own Deſire, he was afterwards eſtopped to take any Exceptions to 
the 


nn 
Page 266 the Sheriff; yet the Challenge was allowed good, and the Venire directed 
to the Sheriffs; for if he had not prayed a Tales, there could not have 
been a full Jury, and then there could be no Challenges. 
co. Lit. 158, Alſo it is laid down as à Rule, that no Juror can be challenged without 
a. Yelv, 23, Conſent after he hath been ſworn, either in a Criminal or Civil Caſe, or 
Cro, Car, either at the Suit of the King or Subject, whether on the ſame Day, or 
291. according to the better Opinion, on a former on the ſame Trial, unleſs it 


— 5 40 be for ſome Cauſe which happened ſince he was ſworn. 


658. Jenk. 310. 2 Brownl 275. 2 Hal. Hiſt. P. C. 274. 


Co. Lit. He who hath ſeveral Cauſes of Challenge againſt a Juror muſt take them 
158. a. Ill at once. 8 

Co. Lit. If a jury be challenged by one Party and ſound indifferent, the other 
158. a. Party may challenge him afterwards. 


Co. Lit. In caſe of Treaſon, or Felony, if a Priſoner challenge a Juror for 

158, a Cauſe which is held inſufficient, he may afterwards challenge him peremp- 
; torily. 

= —_ A Challenge for the Hundred muſt be taken before ſo many to be ſworn 


now Stat, as Will ſerve for Hundredors, or elſe the Party loſeth the Advantage 


4 Ann. c. thereof. 
16. f. 6. & 
24 Geo. 2. c. 18. ſ. 3. 


Co. Lit. Aſter a Challenge to the Array, the Party may challenge the Polls; but 
158. a. after a Challenge to the Polls, there can be no Challenge to the Array. 


12. How ſuch Challenge is to be tried. 


Co. Lit, Here we muſt take notice, that a principal Cauſe of Challenge being 
155, 157. b. grounded on ſuch a manifeſt Preſumption of Partiality, that if it be 
| 3 true, it unqueſtionably ſets aſide the Array, or the Juror, without 
other Trial than its being made out to the Satisfaction of the Court, 

before which the Panel is returned; but a Challenge to the Favour, 

where the Partiality is not apparent, muſt be left to the Diſcretion of the 


Triers. 
2 Rol. Rep. If the Array be challenged, it lies in the Diſcretion of the Court how it 
263. | ſhall be tried; ſometimes it is done by two Attornies, ſometimes by two 


— Lit. Coroners, and ſometimes by two of the Jury; with this Difference, that if 
2 Hal. Hig, the Challenge be for Kindred in the Sheriff, it is moſt fit to be tried by 
p. c. 275. two of the Jurors returned; if the Challenge found in Favour of Partiality, 
then by any other two aſſigned thereunto by the Court. 
Co. Lit. As to a Challenge to the Polls, if a Juror be challenged before any 
158. Juror ſworn, two Triers ſhall be appointed by the Court; and if he be 
2 Hal. Hiſt, found indifferent, and ſworn, he and the two Triers ſhall try the next 
P. C. 275. Challenge; and if he be tried, and found indifferent, then the two firſt 
Tiers ſhall be diſcharged, and the two Jurors tried and found indiflerent 
{h:!! try the reſt. | 
2 Hal. Hiſt. If the Plaintiff challenge ten, and the Priſoner one, then he that re- 
P. C. 2755. mains ſhall have added to him one choſen by the Plaintiff and another 
by the Prifoner, and they three ſhall try the Challenge ; if fix be ſworn, 
and the reſt challenged, the Court may aſſign any two of the fix ſworn to 
try the Challenges. 
Co. Lit. The Triers cannot exceed two, unleſs it be by Conſent; which was 
158, a, taken up in Imitation of the Trial of the Summons of the Party, which 
(a) And his was by two Perſons ; this being (a) whether ſuch a Juror as was de- 
Oath is, | | : ſcribed 
You ſhall n 
well and truly try whether A. the Juryman challenged, ſtand indifferent between the Parties 
to this IfTue, Salk, 152. pl. 1. Where a Challenge is to the Array for Favour, the 
Plaintiff may either confeſs it, or plead to it; if he pleads, the Judges affign Triers to try the 


Array, which ſeldom exceed two, who being choſen and ſworn, the Aſſociate, or Clerk in 


Court, doth declare and rehearſe unto them the Matter and Ca.ſc of the Challenge, and after 
: he 


4. 


n 


# ſcribed in the Writ, was warned, vi. one per gu rei werit' melius ſciri po- Page 267 
terit, Oc. he hath ſo 

| 8 done, con- 
cludes to them thus; and ſo your Charge is to inquire, whether it be an impartial Array or a 
favourable one, and if they affirm it, the Clerk enters underneath the Challenge Armatur; but 
if the Triers find it favourable, then thus, Calumnia vera. Trials. per Pais 165. 


The Triers, as far asghey act therein, are Officers of the Court, and Palm. 363. 
liable to be puniſhed for any Miſdemeanor ; alſo it is ſaid, (a) that if they (a) But & 
find _ Law, and the Direction of the Court, they may be fined and whether 


_ they are not 
1mpr oned, | in this Re- 
1 | ſpect to be 

confidered as Jurors, and acting in a judicial Capacity ? 


The Truth of the Matter alledged as Cauſe of Challenge, muſt be Co. Lit. 158. 
made out, by (5) Witneſſes, to the Satisfaction of the Triers ; alſo the 7iats per 
Juror challenged may, on a Voir dire, be aſked ſuch Queſtions as do not Pais 158. 
tend to Infamy or Diſgrace ; ſuch as, whether he hath a Freehold, whe- Salk. 153. 
ther he hath an Intereſt in the Cauſe ; and in a Civil Cauſe, whether he c FO * 8 
hath given his Opinion before - hand upon the Right, which he might have witneſs to 


done as Arbitrator between the Parties. prove the 
Challenge is 
ſufficient, Show. 173. 


But in no Caſe can a Juror be aſked, whether he hath been whipped Keeling 9. 
for Larceny, or convi& of Felony, or whether ever he was committed Trials per 
to Bridewell for a Pilferer, or to Newgate for clipping and coining, or P 158, 
whether he is a Villein or outlawed ; becauſe theſe kind of Queſtions 
tend to make a Man diſcover that of himſelf which tends to his Shame, In- _ 
famy, and Diſgrace ; alſo it was held in (c) a Trial for High Treaſon, (<) Salk. 
that the Priſoner, in order to challenge a Juror, could not aſk him, £53; Pt: 3: 
whether he had not declared his Opinion before-hand that he was guilty, or 5 
would be hanged, becauſe theſe Queſtions tend to Reproach, as charging 
him with a Miſdemeanor. | | 

If a Challenge be taken, and the other Side demur, and it be debated Skin. 101. 
and the Judge over-rule it, it is entered upon the original Record ; and * | 
if at Nife Prius it appears upon the Poflea what the Judge hath done; but w 
if the Judge over-ruled the Challenge upon Debate without a Demurrer, 
then it is proper for (4) a Bill of Exceptions. (d) Thas 

ſuch Bil 
muſt be, that he over-ruled the Challenge, not uad recuſ the Challenge. Skin, 10 


It is ſaid, that a Demurrer upon a Challenge is not like to a Demurrer 3 Leon. 222* 
upon a Plea ; for in caſe of a Demurrer upon a Challenge, as ſoon as 
the Deniurrer is agreed on at the Bar, it is good enough, without other 
Circumſtances, fuck as Counſel's Hand, Ec. and the Prothonotaries of right 
ought to enter ſuch Demurrer, | 


F N Err ) - 22 u a — A » =" . 1 6 . 


(F) Dow Jurozs are to be impanelled and wozu. 


Y the 3 Geo. cap. 25. ſeck. 11. it is enacdted, That the Name of 
each and every Perſon who ſhall be ſummoned and impanelled, 

* with his Addition and the Place of his Abode, ſhall be written in 
* ſeveral and diſtinct Pieces of Parchment, or Paper, being all, as near as 
„may be, of equal Size and Bigneſs, and ſhall be delivered to the 
Marſhal of ſuch Judge of Aſſiſe or N. Prius, or of the ſaid Great 
Vor. III. | & = h « Selſiors, 
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ce Seſſions, or of the Seſſions of the ſaid Counties Palatine, who is to 
the Cauſes in the ſaid County, by the Under-Sheriff of the ſaid 
County, or ſome Agent of his, and ſhall, by Direction and Care of 
« ſuch Marſhal, be rolled up all, as near as may be, in the ſame Manner, 
„and put into a Box or Glaſs to be provided for that Purpoſe ; and when 
any Cauſe ſhall be brought on to be tried, ſome indifferent Perſon, by 
„ Pirection of the Court, may and ſhall, in open Court, draw out twelve 
«* of the ſaid Parchments, or Papers, one after another; and if any of the 
„ Perſons, whoſe Names ſhall be ſo drawn, ſhall not appear, or be chal. 
« Jenged and ſet aſide, then ſuch further Number, until twelve Perſons 
* be drawn, who ſhall appear, and after all Cauſes of Challenge ſhall be 
« allowed as fair and indifferent, and the ſaid twelve Perſons ſo firſt drawn 
« and appearing, and approved as indifferent, their Names being marked 
e in the Panel, and they being ſworn, ſhall be the Jury to try the ſaid 
** Cauſe ; and the Names of the Perſons ſo drawn and ſworn ſhall be kept 
* apart by themſelves, in ſome other Box or Glaſs to be kept for that Pur- 
* poſe, till ſuch Jury ſhall have given in their Verdict, and the fame is 
** recorded ; or until ſuch Jury ſhall, by Conſent of the Parties, or Leave 
*« of the Court, be diſcharged ; and then the ſame Names ſhall be rolled 
up again and returned to the former Box or Glaſs, there to be kept with 
the other Names remaining at that Time undrawn ; and ſo toties quoties, 
as long as any Cauſe remains then to be tried. 
Sect. 12. Provided, © That if any Cauſe ſhall be brought on to be tried 
« in any of the ſaid Courts reſpectively, before the Jury in any other 
„ Cauſe ſhall have brought in their Verdict, or be diſcharged, it ſhall 
„ and may be lawful for the Court to order twelve of the Reſidue of the 
« ſaid Parchments, or Papers, not containing the Names of any of the 
« Jurors who ſhall not have ſo brought in their Verdict. or be diſcharged, 
to be drawn in ſuch Manner as is aforeſaid, for the Trial of the Cauſe 
« which ſhall be ſo brought on to be tried.“ 
„ Hat, Hin, In Capital Caſes the Sheriff returns the Panel of the Jury, who being 
p. C. 293, called, and appearing, the Priſoners are told by the Clerk, that theſe good 
Men now called, and appearing, are to paſs on their Lives and Deaths, 
therefore if they will challenge any of them, they are to do it before they 
are ſworn z and if no Challenge hinder, the Jury are commanded to look 


(% But if 95 the Priſoners, and then ſeverally twelve of them, (a) neither more nor 


| thirteen are leſs, are ſworn. 


by Miſtake - 

— the Swearing of the laſt by Miſtake is void, and the other twelve ſhall ſerve.— But if 
eleven be ſworn by Miſtake, no Verdict can be taken of the eleven; and if it be, it is Error; and 
fo in a Preſentment ; but if twelve be recorded ſworn, no Averment lies that one was unſworn.— 
Upon Not guilty pleaded, twelve are ſworn to try the Iſſue; after their Departure one of tlie 
twelve leaves his Companions, which being diſcovered to the Court, by Conſent of all Parties, J. 
another of the Panel, is ſworn in the Place of A, and afterwards A, returns to his Companions, 
which being made known to the Court, A. is called and examined, why he departed ; he anſwered, 
fo drink; and being examined whether he had ſpoken with the Detendant, denied it upon bis 
Oath ; whereupon B. was diſcharged from giving any Verdict, and the Verdict taken of A. and 


the other eleven, and A. fined for his Contempt, 2 Hal, Hiſt, P. C. 296, 


z Hal. Hit, Although there be twenty Priſoners at the Bar for ſeveral Felonies, and 
p. C. 294. the Oath is general to try between the King and the Priſoners at che Bar, 
(5) An Ex- yet the Jury is to inquire of no (5) more than what they are particu- 
ception was jarly charged with; and therefore though twenty have pleaded, and ſtand 


—— in at the Bar when the Jury is ſworn, yet the Court may ſtay ary Number 


an inferior Of the Prifoners, and ſo the Jury ftand charged with no more than what 
Court, that are 
it was twelve | SE, | | 

Probi electi, triati, jurati, Sc. without ſaying ad veritat' de præmiſſis dicend'; and this was held Error; 
for they might he ſworn in another Cauſe at the ſame Coon : and the Difference was ſaid to be 
betwixt a Jury in criminal and civil Matters; for the Oath which the ſury take in criminal Mat- 
ters, is that they ſhall truly try and true Deliverance make of the Priſoners at the Bar, Sc. ſo the 
Court may charge them with as mary Priſoners as they think fit; Hut in civil Matters the Jury 
muſt be ſworn anew in every ſe vera Caſe, Mich. 29. Car, 2, in C. B. Watſen and Goodman, 


- md Lat — - Lr ” 


| 1 N FT -& | 
# are thus particularly charged upon them; and when they go from the Bar, Page 269 


| and have brought in their Verdict touching theſe Particulars charged upon 


them, then if the ſame Jury paſs upon the remaining Priſoners, yet they 
are to be called over again, the Priſoners reminded of their Challenges and 


the Jury ſworn de nove upon the Trial of the Reſt of the Priſoners. 


— 


(G) How to be kept and diſcharged. 


HEN the Jurors depart from the Bar, (a) a Bailiff ought to be 
ſworn to keep them together, and not to ſuffer any to ſpeak wich 


them. 2 Hal, Hiſt, 
P. C. 296. 
(4) That a Bailiff is to be ſworn in a civil as well as a criminal Caſe. Palm. 380. 


— 


Aſter their Departure they may deſire to hear one of the Witneſſes again, : 
and it ſhall be granted, ſo he deliver his Teſtimony in (5) open Court 3 2 
and alſo they may deſire to propound Queſtions to the Court, for their ( There. 
Satisfaction, and it ſhall be granted, ſo it be in open Court. fore in a 


civil Caſe 

where the Jury withdrew to confer about their Verdict, one of the Witneſſes, that was before 
ſworn, on the Part of the Defendant, was called by the Jurors, and he recited again his Evidence 
to them, and they gave their Verdict for the Defendant ; and Complaint being made to the Judges 
of Aſſiſe of this Miſdemeanor, he examined the Jury, who confeſſed all the Matter, and that the 
Evidence was the ſame in effect that was given before, & nor alia nec diverſa; and this Matter 
being returned upon the Poſtea, the Opinion of the Court was, that the Verdict was not good, and 
a Venire fac, de novo was awarded. Cro. Eliz, 189. Metcalfe and Dean. 


The Jury muſt be kept together without Meat, Drink, Fire or Candle, C. Lit. 225. 

till they are a . b. 
TO Tn 2 Hal. Kif: 
P. C. 295. See Obſervations on the Statutes 302. Note (e) for the Origin of this, 


So in an inferior Court, if the Jury will not agree on their Verdict, the Salk. 2or, 
way is, as in other Courts, to keep them withone Meat, Drink, Fire or Pl. 3. 
Candle, till they agree; and the Steward may from Time to Time ad- 7 Mod. 1. 
journ the Court till ſuch Agreement. 

If they agree not before the Departure of the Juſtices of Gaol-Delivery vent. 5 
into another Courty, the Sheriff mult ſend them along in Carts, and the , Hal. Hiſt. 


Judge may take and record their Verdict in a foreign County. C. 297, 
| ut it is 
made a Qnuare, whether in ſuch Caſes the Seſſion may be adjourned before the Verdict taken. 


If there be eleven agreed, and but one diſſenting, who ſays he will ra- 2 Hal. Hit, 
ther die in Priſon, yet the Verdict ſhall not be taken by eleven, no nor yet? C. 297. 
the Refuſer fined or impriſoned ; and therefore where ſuch a Verdict was 
taken by eleven aad the twelfth fined and impriſoned, it was, upon great 
Advice, ruled the Verdict was void, and the twelfth Man delivered, and 
a new Henire awarded; for Men are not forced to give their Verdict againſt 
their judgment, 

If the Jury ſay they are agreed, the Court may examine them by Poll ; 2 Hal. Hitt: 
and if in Truth they are not agreed, they are fineable. | F.. 299 

It ſeems to have been ancientiy an uncontroverted Rule, and hath been 2 Hawk, P. 
allowed even by thoſe of the contrary Opinion, to have been the general C. 439. and 


Tradition of the Law, that a Jury ſworn and charged in a Capital —— . 


cannot be diſcharged (without the Priſoner's Conſent) till they have given there cited; 
a Verdict; and notwithſtanding ſome Authorities to the contrary in the & wide 

Reign of King Charles the Second, this hath been holden for clear Law, 2 Hal. Hiſt. 
both in the Reign of King James the Second, and ſince the Revolution. Nenner 
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2 Rol. Abr. 


DDr. 


*Page270* (H) Jn what Caſes and in what Manner to have 
a Yiew. 


2 Rol, Abr, T Common Law, in (a) moſt Real Actions, after the Demandant 
725. Tit, had counted, the Tenant might have demanded the (5) View of the 
Vie. Land ; or if it were a Rent, or other Thing, View of the Land out of 


3 net” ap which it iſſued ; and this was, that Things might be reduced to a greater 


View. Certainty ; but becauſe this was uſed often by the Tenant for Delay, and 
Fitz, Tit, thereby the Demandant greatly prejudiced, 
View. 5 ; 
(a) But it is ſaid, that at Common Law View did no: lie in a Writ of Dower unde nibil habet, In- 
trufion, Breve d entry em le quibus, Nuper obiit, Rationabili Parte. 2 Rol. Abr. 725. Booth, Real 
Action 38. (5) That there are two Sorts of Views in real Actions; 1, View by the Party, 2. 
View by the Jurors, as in an Aſſiſe of Novel Deſſeiſin, Waſte, Aſſiſe of Nuſance, the Party ſhall 
not have View, becauſe the Jurors ſhall have View, Booth 38, | 


(c) 13 E. 1. By (c) Weſtm. 2. cap. 48. it is ordained and provided, © That from 
c. 28. 0% thenceforth View ſhall not be granted but in caſe when View of Land is 
« neceſſary; and if one loſe Land by Default, and he that loſeth moveth 

a Writ to demand the ſame Land, and in caſe when one by an Exception 

dilatory abateth a Writ after View of the Land, as by Non-tenure, or 

Miſnaming of the Town, or ſuch like, if he purchaſe another Writ, in 
this Caſe, and in the Caſe before-mentioned, from henceforth the View 
„ ſhall not be granted, if he had View in the firſt Writ, In a Writ of 
% Dower, where the Dower in Demand is of Land, that the Huſband 
aliened to the Tenant, or his Anceſtors, where the Tenant ought not to 
« be ignorant what Land the Huſband did alien to him or his Anceſtor, 
though the Huſband died not ſeiſed, yet from henceforth View ſhall not 
be granted to the Tenant, In a Writ of Entry alſo that is abated, be- 
cauſe the Demandant miſnamed the Entry; if the Demandant purchaſe 
another Writ of Entry, if the "Tenant had View in the firſt Writ, he 
„ ſhall not have it in the ſecond, In all Writs alſo where Lands be de- 
«« manded, by reaſon of a Leaſe made by the Demandant, or his Anceſtor, 
«© unto the Tenant, and not to his Anceſtor ; as that which he leaſed to 
him, being within Age, not whole of Mind, being in Priſon, and ſuch 
like, View ſhall not be granted hercafter ; but if the Demiſe were made 
* to his Anceſtor, the View ſhall lie as it hath done before.“ 

Since this Statute, the Demandant, as to any of the Caſes within the 
Statute, may counterplead the View, i. e. alledge Matter in Pleading which 
ouſts him of View ; as where he that loſeth Land by Default brings a 2uod 
ei deforciat for the Recovery of it, the Tenant ſhall not have View, be- 
cauſe he 13 well enough aſcertained of the Land by the former Record ; 
ſo where View was had in a former Writ, and that Writ was abated after 
View for ſome Miſtake that appeared upon the View, as Non-tenure, Miſ- 

1 naming of the Town ; ſo in Dower, when it is brought againſt the ſame 
6% For this Tenant that purchafed the Land of the Huſband ; ſo if the Huſband died 


vide Donver 


Letter (1). ſeiſed, it is a good (d) Counterplea of View in Dower. 


Pcoth 37. 


726. 


© wh In an Action of Waſte, in which it was agreed that a View ſhould have 


ever the been awarded, and that fix, at (e) leaſt, of the Jurors ſhould have viewed 
Plaintiff is the Place, it was reſolved, that if a View be awarded, though not returned 


to recover by 
per viſum 

Juraterum, there ought to be fix of the Jury that have had the View, or know the Land in queſtion, 
ſo as to be able to put the Plaintiff. in Poſſeſſion if he recover, Co, Lit. 158, b,—fI don't 
recollect any Objection ever taken that ſix at leaſt had not viewed. And Cauſes are often tried, 


where leſs than ſix viewed, and where all that viewed, have not appeared at the Trial, See the 
Note fol, 271. . : 


FCC 
by che Officer, and the Trial goes on, and a Verdict had, that the Omiſ- 
fon of the Offer in not Returning the View is not Error; for it was the 
* Duty of the Court to examine whether the Jury had a View or not; and *Page271 
if they found they had not, the Trial ought to have been ſtayed. 

So in an Aſſiſe in which it was likewiſe agreed, that a View was requiſite 2 Sand, 
in the fame Manner, if the Officer does not return the View, it is not 254-5. 
Error; for the Words of the Writ are, & interim wideant, and not & in 
terim haberi fac Viſum ; ſo that the Jurors might have had the View when 
the Officer was not preſent ; and if it were otherwiſe, the Party might have 
challenged the Jury for this Cauſe; and though the Officer had returned, 
that the Jurors had had the View, yet if upon Examination in Court it ap- 

red otherwiſe, the Parties could not be concluded by ſuch Return, 

If the Court make a Rule, that the Jury ſhall have a View, and that Palm. 363. 
they ſhall not hear any Evidence thereupon, and they notwithflanding hear 
Evidence; this is a good Cauſe of Challenge, and likewiſe a Miſdemeanor, 
for which it is ſaid, they may be puniſhed by the Court. + 

In an Action of Waſte it was agreed; 1. That if fix of the Jury areGodb. 20g. 
examined on a Voir dire, if they have ſeen the Place waſted, that it is ſuffi- Sir J. h Cg. 
cient, and the Reſt of the Jury need not be examined upon a Veir dire, but ver ſus Sith; 
only to the Principal. 2. It was agreed, if the Jury be ſworn that they 2 3 
know the Place, it is ſufficient, although they be not ſworn that they ſaw Looks 09. 
it ; and although that the Place waſted be ſhewed to the Jury by the Plain- 
tiff 's Servants, yet if it be by Command of the Sheriff, it is as ſufficient as 
if the ſame had been ſhewn them by the Sheriff himſelf, 

At the Trial of a Cauſe for want of a full Jury upon the principal z Salk. 665. 
Panel, ſome Taleſmen were ſworn, and had the View, but the Di/tringas 
was returnable as an original Diffringas, and ſo many of the original Panel 
left out who were not at the View ; of which the Defendant complained, 
and would have ſet aſide the Trial for Irregularity ; but becauſe no Venire 
appeared to the Court, and the Matter ſtood upon Record as an original 
Trial, and the want of a Yenire was helped by Verdict, and becauſe the 
Cauſe was tried by thoſe that were fitteſt, viz. thoſe who had the View, 
the Court would do nothing in it. 

But it was ordered, that for the future, when in order to a View the 2 Salk. 665. 
Jaſt Juror is (a) withdrawn, the Plainriff ſhall take out a new Diftringas, (a) Re 
amoto the laſt Man of the Panel, to diſtraia the other Twenty-three, with ſes, if a 
an Apponas etiam decem Tales. View is de- 


| manded, it 
muſt be after the Jury is worn, and then by Conſent a Juror may be withdrawn, 6 Mod. 211 
— Holt C. J. it may be without Conſent; and notwithſtanding ſuch View, a Juror may be 
challenged when he comes to be ſworn, 6 Mod. 211, 


It is ſaid, that before the Court makes a Rule for a View, the Venire, ©... 66 
facias muſt be (5) returned; and then the Court may make a Rule, that pi , * 


ſo many of the Panel ſhall view the Premiſſes. per Holt C. J. 
(6) That a 


| Jury is never ordered to view before their Appearance, unleſs in an Aſſiſe. Mod. 41. 


A View is grantable in ſuch Caſes where the Title is in Queſtion ; and in 2 Salk. 665. . 
ſuch Caſes it may be granted on Motion, on a bare Suggeſtion, without any Pl. 1. 
Affidavit. | 

Agd to this Purpoſe it is enacted by 4 & 5 Anne cap. 16. That vie never 
in any AXQtons brought in any of her Majeſty's Courts of Record in granted 

* Weſtminſter, without Af- 
| | fidavit, ex- 
cept in Waſte, Supplem. to Barnes 56+. In Hilary Term 30 Geo, 2. the Court of X. B. added a 
Clauſe to the uſual Rules for Views, purporting, that the Party praying a View conſented, that 
in Caſe no View ſhould be had, or if a View ſhould be had by any of the Jurors whomſoever, (tho? 
not being ſix of the firſt twelve) yet the Trial ſhould proceed, and no Objectioa be made on Ac- 

count thereof, or for want of a proper Return. Bur. Rep. 256. 


8 


Fin B. R. The uſual practice, is to grant a Rule for a View, on Motion of Courſe, byned by 
Council, without Afﬀidavit, 


ln 


% Weſtminſter, where it ſhall appear to the Courts in which ſuch Actions 
« are depending, that it will be proper and neceſſary that the Jurors who 
are to try the Iſſues in any ſuch Actions ſhould have the View of the 
« Mcfſuages, Lands or Place in Queſtion, in order to their better under- 
« ſtanding the Evidence that will be given on the Trial of ſuch Iſſues, in 
every {uch Caſe, the reſpective Courts in which ſuch Actions ſhall be de- 
pending may order ſpecial Writs of Diſtringas or Habeas Corpora to iſſue, 

page 27 2***by which the Sheriff, or ſuch other Ofhcer, to whom the ſaid Writs 
« ſhall be directed, ſhall be commanded to have fix out of the firſt twelve 
« of the Jurors named in ſuch Writs, or ſome greater Number of them, at 
&« the Place in queſtion ſome convenient Time before the Trial, who then 
and there ſhall have the Matters in queſtion ſhewn to them by two Per- 
„ ſons in the ſaid Writs named, to be appointed by the Court, and the 
* ſaid Sheriff, or other Officer who is to execute the ſaid Writs, ſhall, by a 
« ſpecial Return on the ſame, certify that the View hath been had accord- 
* ing to the Command of the ſaid Writs.” 

And by the 3 Geo, 2. cap. 25. a Proviſion is made for a View, in the 
following Words ; That where a View ſhall be allowed in any Cauſe, 
* that in ſuch Caſe fix of the Jurors named in ſuch Panel, or more, who 
« ſhall be mutually conſented to by the Parties or their Agents on both 
«« Sides, or, if they cannot agree, ſhall be named by the proper Officer of 
« the reſpective Courts of King's Bench, Common Pleas, or Exchequer at 
* Weſtminſter, or the Grand Seſſions in Wales, and the Counties Palatine, 
* for the Cauſes in their reſpective Courts, or, if need be by a Judge of 
the reſpective Courts where the Cauſe is depending, or by the Judge or 
« Judges before whom the Cauſe ſhall be brought on to Trial reſpectively, 
* ſhall have the View, and ſhall be firſt ſworn, or ſuch of them as appear 
upon the Jury to try the ſaid Cauſe, before any Drawing as aforeſaid ; 
* and ſo many only ſhall be drawn, to be added to the Viewers who appear, 
as ſhall, after all Defaulters and Challenges allowed, make up the Num- 

ber of twelve to be ſworn for the Trial of ſuch Cauſe,” 


(1) What Irregularities and Veſeſts in convening, 
o2 inthe Qualifications of the Jurozs, are amen- 
dable, and aided after Yerdict. | 


Vide Tit. A. E RE we may lay it down in general, that by the expreſs Words and 
mendment and H Intent of the ſeveral Statutes of Jeofail and Amendments all Irregu- 
Tegel. jarities as to the Number, Qualifications and Rerurns of the Jurors are 
aided after Verdict, ſo that the Venire be of the ſame Place, and in the 
ſame Action, and between the ſame Parties. 
Where the So if there be no Venire facias, or if there be ſuch a Fault in the Venire 
want ofa as makes it a perfect Nullity, ſo that it has no Relation to the Cauſe, yet 
Fenire, Di- if there be a good Diftringas, that being one of the Jury Proceſs, the 
Friegas Ec Omiſſion of the former is cured ; for the Omiſſion of any judicial Writ is 
heroes aided by the Statutes, and a Venire, that is a Nullity, and has no Relation 
one, and to the Cauſe, is as if there had not been any, and ſo of Diſtringas where 


where a vi- there 1s a proper Venire. 

tious one ; 

mall be taken as none, wide Cro. Eliz. 483. Owen 59, Moor 465, Noy 57. Moor 684. pl: 
$32, 623. pl. 852, 696, pl. 967. Godb. 194. Leon. 329. Bulf, 130. 3 Bulſ. 180, Brownl. 
78. 97 v elv. 69. Rol. Rep. 22. Jon. 304. Latch 116, Yelv, 209. 


Rol. Abr. 80 if the Award of a Venire facias upon the Roll be well, and the 


2 5 Writ of Venire facies wrong, yet this all be amended by the . 
El. 826. S. P. i 8 


| F US 2x20 


# being the (a) Warrant of the Writ, which is the Act of the Court, and * Page 273 
the Default is only the Miſtake of the Clerk. (a) 80 where 
| the Awar 
upon the Roll was in a Cauſe againſt two Defendants, but the Yenire againſt one, and amended. 

Bulſ 311,—t Vide Winch 73. Cro. Jac. 7$.—But if by the Roll the Yenire be awarded de 
Vicineto of the right Place, but the Venire itſelt is of a wrong, and thereupon a Jury is returned, 
and tries the Cauſe, it ſhall not be amended ; for it appears, that the Trial was net had by ſuch 
a Jury as the Roll and Law require, Hob. 76. & wide Lit, Rep, 253, So if there be no 
Place on the Roll to warrant the Venire. Latch 194,—Alfo in Criminal Caſes, to which the 
Statutes of Amendment do not extend, the Yenire's omitting any of the Parties is Error, 2 Hawk, 
P. C. 299. 

So if the Writ of Venire Facias out of the King's Bench be Venire Fa- Cro. Eliz. 
cias 12 Liberos & Legales Homines coram nobis apud M eſimonaſterium ubi- 467. 
cungue fuerimus in Anglia; but the Roll is well, (the Words apud We/tmo- gy ST- 
naſlerium being omitted therein,) this being in B. R, the Writ ſhall be 59. 
amended by the Roll ; for this is but Matter of Form. 

If the Return of the Venire be miſtaken, this may be amended by the Yelv. 64. 
Roll, and if the Teſſe of the Venire be out of Term, or before Plea Moor 699. 
pleaded, it is no Error; for the Tefte of Judicial Writs being only Matter Cro. Car. Je 
of Form, if miſtaken, ſhall not vitiate, ſince they have the proper Judges 
of the Fact by ſuch Proceſs. 

Therefore if a Venire Facias be dated 7 July, and made returnable 58 2 
6 July, a Day before the Date of the Writ, this after Verdict is amendable, — of 
becauſe a judicial Proceſs, and the Default of the Clerk. Moor 465. 

pl. 657. 

So if a Venire Facias be awarded upon the Roll, to be returned Oæabis Cro. Car. 38. 
Trinitatis, and the Writ is made returnable ſix Days after, /cilicet, a Day INK 54 
out of Term, but the Diftringas is well without any Fault, and after the 8 
Jury impanelled find for the Plaintiff, this Writ of Venire Facias ſhall be 560. 
amended by the Roll; for this was the Default of the Clerk only; for the Moor 696. 
Roll is the Warrant of the Writ. oy 967,711, 

The Award of the Venire muſt be to a Day in the ſame Term, or to be 999. 
the next Term, but it muſt be in Term, otherwiſe it is erroneous ; becauſe pl. de A 
this is not ſuch (5) a Diſcontinuance as is aided by the Statute, ſince it is (h) Venire re- 
an Error in the Court by awarding the Proceſs, which makes it utterly turnable on 


t the 24d of 


uncertain when or where the Parties ſhould appear to receive Judgment, Fanuary,and 
1 — , 


and it is an Act of the Court, which is erroneous, and not a Miſ-entry o Diftrin 
: « 74s 
the Clerk, which the Statutes do not intend to aid, teſted on the 
24th, held a 


Difcontinuance, and that being in a criminal Caſe, not amendable. Bulf, 141, 142. Yelv. 204. 
_ Jac. 283. 6 Mod, 281. Salk. 51. pl. 14. Ld, Raym. 1061. 2 Salk, 669. pl. 1. 6 
lod, 268. 


If the Place be totally (c) miſawarded, this is not helped by any Statute, 
becauſe they have not the proper Judices Facti, unleſs they have them from 
the Place where the Fact ariſes ; but if it is only miſawarded in Part, this (e! Where 
is helped by the expreſs Words of (4) 21 Fac. 1. cap. 1 3. becauſe it is 1 
, the Venue not 
ſuppoſed that the Perſons that were near any Part of the Place might know beingaward- 
the Fact in Iſſue between the Parties; and by the Statute of (e) 16 & 17 eq of a right 
Place were 
not aided by any of the Statutes of Amendment before 21 Jac. 1. vide Cro, Eliz, 468. Goulſ. 
38, 47- Winch 6g, 4 Leon. 84. Cro. Jac. 647. Moor 91. pl. 212, Lit. Rep. 365. Keilw, 
212, 5 Co. 36. (4) For this wide Cro, Car. 17, 162, 284, 480, Jon. 395. Styl. 201. 206. 
Raym. 67. That this Statute aids not unleſs the Venue ariſes from ſeveral Phces, and one of 
thoſe Places is truly named, Sid. 20,—0But if it ariſe from ſeveral Places, though in ſeveral 
Counties, and it is tried by one only, it is helped, 2 Lev. 122. per Hale.——By the Opinion of 
the greater Part of the Judges, where by particular Cuſtom a Trial was to be de Vicineto of the 
tour Wards next adjoining, and the Fenire is awarded ae Vicintto of two of them only, it is helped 
by the Statute, 2 Sand, 2 58. But Sanders dubitavit, whether it ſhould extend to aid any Pro- 
ceedings except ſuch which were according to the Courſe of the Common Law. (e) That this 
Statute does not extend to any Trial in an improper County. Mod. 37, 199. 2 Med. 24, See 
Vaugh., 395 to 420. 2 Saund. 193. 2 Mod. 10, Raym, 206, Lev. 291. 1d. Raym. 531, 
$81, 695. 2 Ld, Raym. 766, $49, 869, 1212, 1214, 1408, 1418, 8 Mod, 378. 10 Mod. 
39, 325. Ia Mod, 7, 130. Stra. 553, 630, 704. 2 Stra. 945, But for the Expoſition of 
this Statute as to this Point, wide Lev. 207, Sid. 326. 2 Ley, 121, 164. Sand, 247, 
Raym. 131, 392, Vent. 262, 272, 2 Keb. 486. 2 Jon, 82. Car, 
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Car. 2. cap. 8. the Want of a right Venue is aided, ſo as the Trial was by 
a Jury of the proper County or Place where the Action is Jaid. — 
page 274 lf there be a Blank left for the County to the Sheriff whereof the Writ 
Yelv. 169. ſhould be awarded, yet it will be amended, becauſe it cannot be awarded 
to the Sheriff of any other County, and therefore it is the Omiſſion of the 
Officer in entering the Award of the Court; but if there were a local Plea 
into another County, ſo that there are two Counties mentioned in the 
Pleadings, there the Blank cannot be amended, becauſe there is originally 
no Award of the Court to whom the Proceſs ſhall go; but where the Plea 
Cro, Elia: carries the matter into another County, there the Venire muſt be from the 
261, 468. faſt Place, becauſe the Declaration by ſuch Plea ſtands confeſſed, 
Rol. Abr. After Iflue joined, if upon the Roll a Venire Facias be awarded to the 
205. - Sheriff of the County of Somerſet, Ic. and upon this a Venire Facias is 
cli and made in this Manner, Georgius Dei Gratia Somerſet ſalutem, &c, leaving 
ok Gar. cc out the Word (Vicecomiti) ; and upon this the Sheriff of Somerſet returns a 
5 C 5 Jury, and upon this a VerdiQ, Ec. this ſhall be amended by the Rol, 
Yelv. 64. becauſe this was the Fault of the Clerk merely, having the Roll before 
S. P. cited him when he made the Writ, by which he was directed to direct the Writ 
dio the Sheriff of Somerſet, © 4 . | IF 
If the Court on an inſufficient Suggeſtion awards the Proceſs to an 
improper Officer, yet this is aided after Verdict; for that only makes an 
Infufficiency in the Return of the Jury, and inſufficient Returns are aided ; 
(o)Butwherefor it was the Deſign of the (4) Statute, that, if the Cauſe was tried by a 
before _ right Jury, it ſhould not be material what Officer got them together, 
Statute of E63 CCC . i 
2.1 Jac, 1. c. 13. the Award of a Venire to a wrong Officer, and his Return thereupon, was 
Error, vide Brownl. 134. Cro. Eliz. 574, 586. Moor 356, pl. 482. Yelv, 15. 5 Co. 36, b. 
Cro, Eliza. But if, on a Suggeſtion on the Roll, Proceſs be awarded to the Coroner, 
287, 586, and the Sheriff returns either the Panel or Tales, it is ſaid to be erroneous, 
97% * becauſe not collected by the proper Officer, and therefore they are not the 
Fudices Fafti of that Cauſe, and it appears on the Record that the Return is 
otherwiſe than the Court hath directed. 
Salk, 265- But the lateſt Reſolution is, that the Returns of Miniſterial Officer; 
> are to be challenged at the Day of the Return, for if the Court then 
Lynn. admits them to be their Officers, and the Parties do not except againſt 
214d. Raym. thein, they are concluded, ſince the proper Judices Facti are admitted by 
584+ them to be returned. N | FE | 
If a Venire is awarded to the Coroners, and returned by two of them 
Lamb and only, whereas at the 'Time of the Award and Return thereof there were two 
i man, more, this is only a Mifreturn, and aided, 5 
adjudged. | | 
_— 44 But it is ſaid, that if one Sheriff of (4) London makes a Return without 
(% inan the other, this is not helped, being no Return at all; for they make but 
— one Officer, and the Court knows that one Sheriff there is two Perſons. 
enire Facias e Py $6 "5 | 
be Vicecomiti Londen ſalutem, '&'c, Præcipimus tibi quod, &c, where it ſhould be Præcipimus wobi, 
after Verdict this ſhall be amended ; for ic is the Default of the Clerk. Owen 62, Cro, Eliz, 
443. Rol. Abr. 200, ; | : 
| Hob, 113. If upon the Return of the Habeas Corpora the Surname of the Sheriff be 
Rol. Abr. omitted, as where his Name is Bartholomeus Michel, and it is returned 
Cs. Eliz, Partholemeus Miles, Sheriff, this ſhall be amendee. 
1 
3 Bulf. 220. It was held, that if before the Statute of 21 Fac. 1. cap. 1 3. the Sheriff 
Ero. Jac, 528 did not return the Writ of Venire, nor ſet his Name on the Back thereof, 
Noy 115. or omitted inſerting quod Executio iſtius Brevis patet in quodam Panello 
SOR huic Brevi annexo, but it was album Breve, it could not be amended upon 
7 Pos Examination of the Sheriff, being the (c) principal Proceſs ; but this 15 
Brownl. 43. VVV 8 =o | now 
{c)But even before the Statute 21 Jac. 1. c. 13. it was held, that the F enire. being well returned, tho 
the Ive be tried on the Habæat Corpora or Diſtringas, which are not returned, or irregularly 
returned, in Manner” aforeſaid, the Venire being the principal Proceſs, and right, the others 
fi.ould be amended, Moor 868. pl. 1203. Hob. 130. Yelv. 110, Cro, Jac, 188, 443+ Cro. 
Eliz. 466, 704. 2 Rol. Rep, 111 210. | | 
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now helped by that Statute, ſo that a Panel of the Jurors be returned and Page 275 
annexed to the Writ. 

If the Sheriff that returns his Fenire be diſcharged before the Teſe of Cro: Car, 
the Venire, it is Error, and ſhall be tried by the Record of his Diſcharge ;42*- 
becauſe if the legal Officer did not return the Writ, the proper qudices | 
Fai did not try the Cauſe, and ſo the Verdict is ill. | 

But if he be Sheriff at the Time of the Award of the Venire, and after Oro. Eli; 
his Diſcharge he returns the Panel to the Venire, this is no (a) principal _ : — 
Cauſe of Challenge; for the Sheriff having returned the Nomina Jura — Bream, 
to the Court above on the Venire, on which they have awarded a Diſtringas a) But this 
with a M/ Prius, the Sufficiency of that Return is not to be controverted may be 
before the Judge of Vi Prius, but above, fince the Judges of Njf Prius are <*alienged 


bound down by a Record of a ſuperior Court, on whole Records it appears ang the Il. 
he is Sheriff. EY es — 
the Officer 


will be admitted as ſtrong Evidence of a partial Array, ſince a Perſon who had nothing to do with 
the Return has intermeddled therewith ; and accordingly the Array in this Caſe was challenged for 
Favour, and quaſhed. | ; 


The Jury muſt come in the ſame Action, and between the ſame Parties, Cro.Car. 32. 
otherwiſe they are not Judges in that Cauſe; therefore in Ejectment where Hutt. 81. 
the Venire was de Placito Tranſgreſſionis, omitting & Ejection firme, the ;. ar 
Court ud the Venire to be ill, becauſe it was not in the ſame Action; for Cro. "wo 
an Action of Trcipaſs and Ejectment are different, and there might be an 528, ; 
Aion of Treſpaſs between the ſame Parties, but if the Diſfringas had been Cro. Eliz. 
right, they would have adjudged this Venire to be null, and the want of a 239. 

Vente is aided by the Statute. 

If in ar Action of Treſpaſs Iſſue is joined between the Plaintiff and two Cro. Car. 
D-!-ndarts, and one dies, and the Venire is awarded between the Plaintiff 426. 
end both Defendants, after ſuch Defendant's Death, and Verdict is taken for Jon. 367. 
the Plaintiff, and the Death ſuggeſted on the Roll, and Judgment againſt; ——_— 
the Survivor, the Venire being only a Judicial Proceſs, and purſuing the FEY 
Award on the Roll, it plainly appears to be the ſame Cauſe, and that the 
Trial was had by proper Judges, and Judgment being given againſt the 
Defendant, who is charged with the whole Action, is good. + as 

If the Jurata mentions the Iſſue to be de Placito Trangreſſionis, where Cro. Car 
the Action is Debt, and the Award of the Venire and Diſtringas Debt, this 275. 5 
ſhall be amended ; far the Jurata is an Award of the Di/tringas, in pur- 
ſuance of the Award of the Venire, and the Venire being right, the (5) ſe.) ivr: _ 
condary Proceſs ought to be made accordingly, and there 1s a ſufficient 2 Roll. 


Authority by the Writ of Diſtringas for the judge of Aſſiſe to try the Cauſe. being right, 

: 1 5 fhall amend 

the Venire, and the Verire being right ſhall amend the Piſtringas, which is the proper Proceſs for 

— 00 omg in the Kirg's Bench; ſo of the Habeas Corpora, which is the Common Pleas 
roceſs. Lit, Rep. 252, 253.—Alſo if a Diſtringas is awarded where it ſhould be a Habeas Cor por 

this is aided, Savil, 37. * | 4 8 = wy 


So if the Sheriff return Nomina Jura inter Partes prædic“ de Placito Cro. Car. 
Tranſpreſſionis, where the Venire is de Placito Debit), this ſhall be amended ; 275: 
for in Dorſe Brevis he ſays, Executio iſftius Brevis patet, Nc. which could not l- Abr. 
be, if it was not in the ſame Action. To 

If the Day when, and Place where, the Aſſiſe was to be held, is not 3 Mod. 78. 
mentioned in the Diſtringas, it ſhall be amended by the Roll ; for if there . _ 
had been no Diſtringas, the Trial had been good, becauſe the Jurata is the Ld, — | 
Warrant to try the Cauſe, and that was right. " 26, $6hs 

| 11 

2 Barnes 3, 4, 9, 10. Rol. Rep, 201. 10 Mod, 88. 12 Mod, — 274. 


In Ejectment againſt ſeven Defendants, who entered into the Common Salk. 48. 
Rule, and pleaded to Iſſue, the Plea Roll, Venire Diſiringas, and Jurata pl. 5. 
were right, but the Iſſue on the Viſi Prius Roll was between the Plaintiff 
and five Defendants only; after Verdict for the Plaintiff this was amended ; 

for 
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*Page 276“ for the Leſſor's Title was the Gift of the Action, and the only Thing in- 
quirable of by the Jury. | | 
(-)IfaYe- If the (a) Number or (5) Qualifications of the Jury, as has been ſaid 
wh * be omitted, it may be amended ; for it is but Form to award the partieular 
© & babeas Number and Qualifications in each Roll, which 1s directed by the Law ig 


ibi boc Breve 

without x all Caſes. 

theſe Words, | 

Nemina Juratorum, this will be aided after Verdict, being a Judicial Writ ; though objected, that 
theſe Words were of Neceſſity and without which the Court could not know who are the Jurors 
nor whom to demand to be ſworn, 3 Bulf, 208. Rol. Abr. 200, 204. Cro. Eliz. 467, Moor 
465, 657, Noy 57. 2 Brownl. 167.—80 if the Word duedecim be left out of the Venire Facia: 
this ſhall be amended after Verdict. Rol. Abr. 204, (5) If a Yenire Facias be quorum guiliber g g 
tuer Libris Terra, omitting the Word habeat, this ſhall be amended after Verdict. Rol. Abr. 204. 
So if the Words guerum guiltber are omitted out of the Yenire Facias, it ſhall be amended after Yer. 
dict. Rol. Abr. 204,——50 if the Words gui nulla Affinitate attingunt are left out of the Penire Fq+ 
cigs, it ſhall be amended, Rol. Abr. 204. | 


The Nemina Furatorum on the Venire are the proper Parties to try the 
(%) For the Action; and if there be a Miſtake in the (e) Chriſtian Name, it is incura- 
Diverſity, ble ; for the Statute does not extend to it, but it extends to cure Surnames 
where the and Additions ; for there can be but one Name of Baptiſm, but there may 
—— be various Surnames and Additions; aud therefore if it can be proved what 
— Surname Perſon the Sheriff meant by his Surname or Addition, it may be amended 
is miſtaken, and ſet right. 5 | 
wide Cro, 
Eliz, 57, 222, Cro, Car, 203, Cro. Jac, 116, 


Rol. Abr. Alſo if the Names if either Chriſtian or Surname be wrong in the Body 
196, 197- of the Diſtringas, or in the Panel returned, or in the Panel of the Jury 
gy 8. ſworn, yet if it can be proved to be the ſame Man that was intended to be 
Bon. returned in the Venire, having there his right Chriſtian Name, he is the 


174. proper Judex Fai, and it may amended by the Statute, 


Rol. Abr. As if Tiepett be returned in the Venire Facias, and in the Habeas Cor- 
195. vide pora and Diſtringas Juratores he is named Typper, yet if his true Name 
Dan. 370.1. be Trppert according to the Venire Facias, and Tippet is ſworn, and tries the 
Several Ca- Iſſue, it ſhall be amended. | 


ſes to this 
Purpoſe, 


Jon. 302. If rhe Sheriff returns but twenty-three on the Yenire, and twenty-four 
Fines and on the Habeas Corpora, and the twenty-fourth omitted on the Venire ap- 
pears, and is ſworn, the Verdict is ill, becauſe he is not returned accord- 
272," ing tothe Award of the Court, in purſuance of the Venire, and therefore 
S. C. adjudgs has no Authority to try the Cauſe ; for the Award to diſtrain one not ſum- 
ed. moned 1s void, and he is not returned of the Tales de Circumſtantibus, ſo 
that he is not a proper Juror by the Writ nor Statute. 
7 Ve. Ss if twenty-five are returned, and the twenty-fifth is ſworn, and tries 
47. the Cauſe, it is not helped. 


Cro, Car, But if the rwenty-fourth Man had not been of the twelve that tried 


nk the Ifive, it would be aided by the Statute ; or if the Trial had been by 
37.4 3%" eleven of the twenty-three, and one of the Tales de Circumſtantibus, it had 
Cro, Eliz, been good, | 

194. | 

Brownl, 274. Joa. 357, Sid. 66. Latch 57. 


(k) What 


1 


rregularities oz Defects in convening, Page 277 


*(K) ualifications of the Juroꝛs, are aided 


oz in the 
by Conſent. 


FRE we may lay it down as a general Rule, that all Defects in Co. Lit. 12 f. 


convening, or in the Qualifications of the Jurors, are aided by Con- b. 
ent of the Parties; for the Rule herein is, that omnis Conſenſus tollit Er- 8 


"Therefore if a Venire Facias be awarded to the Coroners, where it ought 8 
to be to the Sheriff, or the Viſne cometh out of a wrong Place, if it be per & Lis Ds. 
Aſenſum Partium, and ſo entered of Record, it will ſtand good. 5 


2 Rol. Rep. 
21, Godb, 428, Noy 107. 


One of the Jury, after he had been ſworn, and after he had heard Part Palm, 411. 
of the Evidence, fell ſick, and another being ſworn in his Place by Conſent 
of Plaintiff and Defendant, it was held a good Verdict. 


(L) When and by whom to be paid. 


JURORS in all Civil Cauſes are to be paid for their Trouble, and Carth. 242. 
Attendance, and the (a) Quantum is to be proportioned according to (a) That in 
the Diſtance of Place, Badneſs of the Weather, fc. but if they take any Strictneſs on 
Money, or other Reward, for giving a Verdict, they are not only puniſh- penn 
able at Common Law by Fine and Impriſonment, but to a Decies tantum — hover -* 
given by the Statute of 38 E. 3. cap, 12.7. e. a Forfeiture of ten Times as County,they 


much as he hath taken. . are only in- 
titled to 8 d. 


and to 5 J. on a Trial at Bar, where they come out of a foreign County. Trials per Pais 62, 216. 


But if ſome of the Jurors appear, and the Trial goes off pro Defectu 2 Lil. Regiſt. 
Juratorum, thoſe who appeared are not to be paid; for no Body has receiy- 125. 
ed any Benefit from their Attendance, and conſequently not obliged to make 
them any Recompence. . 

But where a Cauſe was appointed for Trial at the Bar of B. R. by a 2Show.243. 
Jury of Wilts, and a Fenire returned, and the Jury ſummoned, but before P!- 252. 
the Day the Parties agreed, and the Summons not being countermanded, 
ſeveral of the Jury appeared ; and it was ordered on Motion, that the At- 
tornies on both Sides ſhould pay them. 

So if the Jury find a ſpecial Verdict, the Charges of the Jury ſhall be, Leon. 
equally borne by both Parties. 174-5. for 


. b what Coſts 
ſhall be paid upon praying a ſpecial Jury, ſee 24 Geo, 2. c. 18. and for what Fees allowed te 
Jurymen, ſee {. 2, of the ſame Statute, 


nnn 


*Page 278 * (M) Foz what —— puniſhable 2 And 
| erein, 


1. Where puniſhable by Attaint. 


Glan. lib, 3. HE Jury when impanelled judged under the Penalty of an Attaine 
c. 9. by the old Law, which was the only Curb they had over Juries; but 
A Inſt. 130. this Method, from the Difficulty of attainting the Jury, and the Severity of 
o. Lic. 394. the Puniſhment, has been ſeldom uſed of late; and the PraQice of granting 
g new Trials, where the Jury find againſt Evidence and the Direction of the 
Court, introduced in the Room thereof; but ſince the Attaint is only dif. 
uſed, and not taken away, we ſhall here ſet down the moſt conſiderable 
| Matters relating thereto. 
Rol. Abr. But herein, firſt, we muſt obſerve, that the Judgment in Attaint bein 
28 ö. ſo ſevere, all Manner of Evidence was admitted in Support of the Verdict; 
Bro. Attaint but againſt the Verdict they admitted none that was not given at the former 
— . Trial; becauſe the Jury might give in their Verdict, not only on the Evi- 
4 53-®* dence given in Court, but on their own Knowledge; and therefore (a) 
Dyer 369. Whatever otherwiſe they came to the Knowledge of, they might give in 
Godb. 271. Evidence for the Support of their Verdict; but the Evidence not offered on 
Hob. 227- the Trial can never be brought againſt them, becauſe ſuch Evidence might 
* — have altered their Judgment, had it been given; and the Want of that 
I in Attaint Light, which the Party neglected to offer, cannot convict them of a Falſiy, 
1 may have an which, if it had been offered, might have founded a different Verdict. 


| Anſwer 
1 thereto, and diſprove it as well as he can; but he cannot give other Evidence, nor inforce the firk 
i: | | Evidence with more Matter than was given and diſcloſed before, Dyer 212, pl. 34- 


14 Rol. Abr. The Jury may be attainted two Ways; 1½, where they find contrary 
14 281, 232+ to Evidence. 2dly, When they find out of the Compaſs of the Allegata: 
i But to attaint them for find ing contrary to Evidence is not ſa eaſy, becauſe 
„ they may have Evidence of their own Conuzance of the Matter before 

VE ( Where them, or they may find on (6) Diſtruſt of the Witneſſes, on their (c) own 

; | 2 the Evidence proper Knowledge, 

i of a Witneſs | 
| is falſe in an immaterial Part, the Jury need not give him Credit in any other Part. Cro. Bliz, 
310. (c) If a Jury give a Verdict on their own Knowledge, they ought to tell the Court fo; but 


| | N they may be ſworn as Witneſſes ; and the fair Way is to tell the Court before they are ſworn, that 
| they have Evidence to give. Salk, 405. pl. 3. 
0 


Rol. Abr. But if they find upon Evidence that does not prove the Alleg ata, there it 
282. is eaſy to ſubje& them to an Attaint, becauſe it is manifeſt that what is ſo 
0 found is on Evidence not correſponding to their Iſſue; and hence it is neceſ- 
0 ſary that the Matters in Iſſue ſhould be ſet forth with all convenient Cer- 
h 1 tainty, that it may be ſeen how far and when the Jury are miſtaken; as in 
> Treſpaſs, the Quantity and Value of the Thing demanded muſt be ſo con- 
1 veniently deſcribed, that if the Jury find Damages beyond ſuch Quantity 
| | and Value, it may be apparently exceſſive, and they ſubject to the Attaint; 
| and fo on ſpecial Contracts they muſt be ſet forth fo preciſely, that if Evi- 
1 | dence be given of another Contract, and not that in the Allegations, and 
yet the Jury find for the Plaintiff, they may be ſubject to an Attaint. 
14 vaugh. 146 An Attaint does not lie in a Criminal Caſe, as it does in a Civil; 
19 1 Hawk. the Reaſon of the Difference, according to Hawkins, is, that in the laft 
19 P. C. 191.— Caſe 
1% But by Hal, 


— — 
> © Re — An, — - 0 


i Hiſt. P. C. 310; the King may have an Attaint; for although a Man convicted upon an Indict- 

414% ment can haye no Attaint, becauſe the Guilt is affirmed by two Inqueſts, the Grand Inqueſt that 

1” Bl preſent the Offence on their Oaths, and the Petit Jury that agrees with them; yet where the Petit 
Jury acquits, they ſtand as a ſingle Verdict; for they diſaffirm what the Grand Inqueſt of twelve 
Men have upon their Oaths preſented, 


10-4 2-0 


Man's Pro only is brought into queſtion a ſecond Time, and *Pave 2 

_ Liberty or Lie alle ſays 4 it may be aunty preſumed that a * 

Jury is likely to be equally influenced with the Fear of an Attaint from 

either of the contendingly Parties; whereas if any ſuch Examinations of their 

Proceedings were allowed in Criminal Cauſes, they might be often in 

Danger of one Side, by incurring the Reſentment of a powerful Proſecutor, 

and provoking him to call their Conduct in queſtion, for their ſuppoſed 

Partiality 3 but they could have little to fear from an injured Criminal, who 

would ſeldom be in Circumſtances to make his Proſecution formidable. | 
Where the King is ſole Party againſt the Subject, and the Jury find for 4 Leon. 46. 

the King, no Attaint lies; but it is otherwiſe where the Suit is tam pro But for this 


Domino Rege quam pro ſeipſo. — 


2 Jon. 14. 


No Attaint lies upon an Inqueſt of Office; thereſore if a Recovery be in 
a Quare Inpedit by Default, and a Writ iſſues to the Sheriff to (a) in- 0 355» 
quire of the Damages and Plenarty, no Attaint lies upon this Inqueſt ; for Vaugh. 1 ;. 
it is but an Inqueſt of Office. 11 Co, 6. a. 


Rol. Abr, 
280. and ſeveral Year-Books there cited. 10 Co. 119. 5, P. (a) Therefore where the Mat- 
ter omitted to be inquired by the principal Jury is ſuch as goes to the very Point of the Iſſue, and 
upon which, if it be found by the Jury, an Attaint will lie againſt them by the Party, if they have 
given a falſe Verdi, there ſuch Matter cannot be ſupplied by a Writ of Inquiry, becauſe thereby 
the Plaintiff may loſe his Action of Attaint, which will not lie upon an Inqueſt of Office, Carth. 
462, Ld, Kaym. 59. 5 Mod, 76, 77, 118, Salk, 205, pl, 3. Skin, 59s, pl. 8, 12 Mod, 85, 


But if the Inquiry be by the ſame Inqueſt that inquired of the Iſſue in Rok Abr, 
f int li 280. 
the Quare Impedit, an Attaint lies. 76 Oe 4g. 
So in an Aſſiſe, if they are at Iſſue upon the Plea in Bar and that is found Fitz. Attaint 
for the Plaintiff, and it is inquired over of the Seiſin and Diſſeiſin, if the 15. | 
Diſſeiſin be found by a falſe Virdict, an Attaint lies thereon. K TR 
In an Action againſt Tenant in Tail, if he makes default, and he in the Rol. Abe . 
Reverſion prays to be received, ſuppoſing him to be Tenant for Life, which go. 
is counter pleaded, upon which they are at Iflue, and it is found againſt him 
in Reverſon, and the ſame Inqueſt taxes the Damages againſt the Leſſee, no 
Attaint lies upon this Verdict, becauſe the Judgment againſt the Leſſee is 
iven upon the Default; and ſo this is but an Inqueſt of Office for the 
mages. 
1 lies upon a Verdict before the Sheriff in a Writ of Inquiry Co Lit. 35 5. 
of Waſte, becauſe by the Statute the Sheriff is made Judge in this Caſe. a. Rol, Abr. 


280. 

No Atta int lies upon a Verdict given by twenty-four Jurors, nor does 2 Rol. Abr. 
it lie upon a Verdict given in an Attaint ſor the Thing of which the Jury 280. 
is attainted; but if they find any col lateral Matter preter the Attaint, it 
lies thereupon, and they ſhall be attainted. | 

ln a Writ of (5) Right, if the Grand Aſſize be taken upon the mere Ane 
Right, no Attaint lies thereupon; but if the Iſſue be taken upon a collateral (5) Whether 
Matter, and not upon the mere Right, an Attaint lies thereof. an Attaint 


lay in a Plea 
real becauſe he might have falſified in an Action of an higher Nature, wide 2 Inſt, 237. 


If a Deed with Witneſſes be pleaded, and the Inqueſt paſſes in the Rol. Abr. 


Affrmative, no Attaint lies thereof, becauſe the Witneſſes have adjudged 280 · 


this to be true; but otherwiſe it is if it paſſes in the Negative, and Diſ- 2 Inſt. 662. 


affirmance of the Deed ; (c) for the Witneſſes ought to teſtify nothing but Co. Lit. 6. b. 


S. P. becauſe 
5 : 
hat they ſee or hear. In Witneſſes 


cannot teſtify a Negative, but an Affirmative. (c) An Attaint does not lie for not finding a Di- 
vorce, becauſe that does not lie in their Conuzance, being a Record. Rol. Abr 281.— If the Jv- 
ry find a ſpecial Matter which is not Part of their Charge, nor pertinent to the Iſſue, no Attaine 


lies for this. 11 Co. 13.— Where it lies for finding faſly a Matter of Form only, the principal 
Matter being true, Keilw, 67. 
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ar 
age 280 “In an Aſſiſe, if the Jury find a Special Verdict, and refer it to the Court 
whether upon the Matter the Tenant be a Diſſeiſor, and upon the Matter 


. the Court adjudge him to be a Diſſeiſor, though in Law he be no Diſſeiſor; 


$2. yet no Attaint lies againft the Jury, (a) becauſe it is not their Fault, but 
Cro. Eliz, the Fault of the Court. | 
309. S. P. 


per Cure (a) But following the Direction cf the Court will not bar an Attaint; for if the 
declares the Law to the Jury erroneouſly, and they find accordingly, though this may excufe 
them from the Forfcitures, yet however upon the Attaint the Judgment is to be reverſed, and 3 
Man ſhall not loſe his Right by the Judge's Miſtake of the Law, Vaugh, 145. 


_ Abr. An Attaint lies before Execution ſued for the Danger of the Death of 

m— the Petit Jury in the mean Time ; for after the Death of any of the Petit 

9 H. 6. 2. Jury, no Attaint lies. 

Rol. Abr. An Attaint lies for exceſſive Damages, as alſo where the Jury give too 

— little; but if the Jury give exceſſive Damages, and the Court abridge them, 

GN. 3 and make them reaſonable, no Attaint lies againſt the Jury, though they 
have made a falſe Oath ; for ſuch Abridgment 1s made upon the Prayer 


ſuch 
— of the Party, and therefore he ſhall not have an Attaint alſo. 


Rol. Abr. So if the Court increaſes + the Damages, and makes them reaſonable, 
284. whereas before they were too ſmall, no Attaint lies. 


+ Au. ut ſu- | 
pra; unleſs in Cafe of Maybem, on View, where Conſequences have enfued after the Verdi2, 


unforeſeen, or not provided for, in Point of Damages at the Trial, 


Rol. Abr. Soif the Jury give exceſſive Damages, and after the Plaintiff, to whom 
254. they are given, releaſes Part of the Damages, by which the reſt of the 
Damages which remain are reaſonable enough, no Attaint lies; for hereby 
the Defendant's Cauſe of Grievance is taken away. 

_— 5* In an Artaint, if the Plaintiff aſſigns the falſe Oath in exceſſive Damages, 
" *heonght to aſſign it in this Manner, ſcilicet, that the Goods for which the 
Damages were given were but of the Value of 406. and that in the Da- 

mages given over this Sum they made a falſe Oath. | f 
2 — a If in Trefpaſs againſt two one pleads Not guilty, and this is found againſt 
4% Cafe him, and exceſſive Damages given, and after the other Defendant comes 
Hob. 66, and pleads Not guilty, and this is found againſt him allo, he may have 
Cro.Jac,351an Attaint upon the firſt Verdict, becauſe bound by the Damages given 
20 Co. 119. thereby; and though he is a Stranger to the Iſſue, yet he is privy in 


Rol. Rep. 
1 A f. Charge. 


Rol. Abr. In a Quare Impedit againſt two, they make ſeveral Titles; and it is 
282. ſound for one Defendant, and that the other diſturbed him, the other may 


have an Attaint upon this, for by this he loſes the Preſentation. 
Rol. Abr. He who is Party to the Recovery ſhall have an Atraint, although he 


—— was not Tenant at the Time of the firſt Writ brought, nor when the Judg- 
(by 'the ment was given. 

Common 

Law) after the Death of the Tenant for Life. Dyer 1. pl. 5, 3 Co. 4.— Ard during the 


Life of the particular Tenant, per g Rich. 2, c. 3. 


48 E. 3. 27. If an Action of Joint-tenancy be pleaded with a Stranger, and the 

Goeb. 378. Stranger joins with the Tenant in the Maintenance thereof, and th 1 
found againſt them, yer the Stranger ſhall not have an Attaint, becauſe he 
is not Party to the Writ. | 

31 H. 4. 27. So in an Action againft A. and B. if it be found againſt them upon 

Rol. Abr. ſeveral Iſſues, 4. ſhall not have an Atiaint upon a falſe Verdict againſt B. 

becauſe he was not Party to this Iſſue. | 

:1H.4. 30. $0 in Treſpaſs againſt two, if one pleads a Releaſe, upon which they are 

1 Rol. Abr. at Ifſue, and the other pleads the ſame Plea as Servant to him, if it be 

25 Zo found againſt the Maſter, the Servant {hal! not have an Attaint thereup0", 
for he is not Party to the Iſſue. 99 


oP Wo. oP 


ol. St. _ 


— — LES WEL 


FFS R 


So in Waſte againſt two, if one makes default, and the other pleads, and Rol. Abr. 
5 is found againft him, the other who made default ſhall not have an At- 283. 
taint thereupon, becauſe he is not Party to the Iſſue. 

* If a Villein be found free in a Homine Replegiande againſt the Lord,“ Page 281 
and after the Lord dies, the Heir ſhall have an Attaint; fo if the Villein Rol. Abr. 
were found free by a falſe Verdict, in an Action of Treſpaſs brought by *$3+ 
him againſt the Lord, and after the Lord dies, the Heir ſhall have an 
Attaint, becauſe hereby he loſes his Inheritance in the Villein; but he can- 
not have an Attaint for the Damages, but the Executors may, becauſe they 


belong to them. 
The Petit jury can plead no Plea but ſuch as may excuſe them of the 12 H. 6, 6. 


falſe Oath ; and by the 23 H. 8. cap. 3. it is enacted, that after the Fitz Attaint 
Plaintiff hath aſſigned the falſe Oath, the Petit Jury, if they be the ſame b. 65. 


Keilw. 130. 


Perſons, and the Writ, Proceſs, Return and Aſſignment good, ſhall have ame Rule 


y 


no Anſwer, but only that they made a true Oath ; unleſs the Plaintiff, in argwnas, 
an Attaint upon the ſame Verdict, hath before Nonſuit diſcontinued, or had 
Judgment againſt the Petit Jury. 
In an Attaint upon a Verdict in Treſpaſs, one of the Petit Jury pleaded Vid: 6 Co 
an Award between the Plaintiff and Defendant, and whether this was a4. a, S. L. 


good Plea dubitatur. Keilw, 1 30. where it is 
ſaid to be a good Plea, yet Q. & wide Dyer 75. pl. 27. 


In an Attaint brought by the Iſſue in Tail, upon a Verdict in a For- Rol. Abr. 


medon againſt his Anceſtor, the Releaſe of the Anceſtor is not auy Bar, for 286, 
the Attaint is intailed as well as the Land itſelf, ö 


By the 23 H. 8. cap. 3. all Attaints muſt be taken (a) in the King's Bench (a) And 


or Common Pleas, and not elſewhere ; but a Mi Prius may be granted. therefore no 

Conuſance 
can be granted upon any Attaint, becauſe all Attaints are to be taken either before the King in 
his Bench, or before the Juſtices of the Common Pleas, and in no other Courts, &c, Co, Lit. 
294+ b. Where a Verdict and Judgment given in the Exchequer was removed by Certiorari in- 
to the Common Pleas, and an Attaint. ide Dyer 201. pl. 65. Moor 17. pl. 60, N. Bendl. pl. 
132, Keilw, 210 & wide Dyer 81. pl. 65. Cro. Eliz; 645, in which Book, becauſe the Record 
vas not removed in Banco, it was adjudged againſt rhe Plaintiff, and the Court would not grant 
him a Day to bring in the Record, and ſaid, the Plaintiff at his Peril, ought to have brought it in 
before; & wide Cro. Eliz, 371, 372,—How to be removed, wide Rol. Abr. 394. But if 
an Attaint be brought on a Judgment in Bance, and thereupon the Plaintiff aſſigns the falſe Oath, 
and the Defendant pleads Benum & Legale fecerunt Sacramertum, and thereupon they are at Iiſue, 
and after the firſt Record is removed by a Writ of Error, yet the Proceſs againſt the Grand Jury 
and the Party ſhall not be ſtayed, but the Court may proceed. Dyer 284. pl. 35. 


1— ER 


Of the Judgment in attaint. 


* Judgment at Common Law was very (+4) ſevere ; and accord- Co. Lit. 294. 
1 ing to my Lord Coke, importeth eight great and grievous Puniſh- Rol. Abr. 
ments; 1. Prod amittant Liberam Legem imperpetuum; that is, he ſhall be = or I 
ſo infamous as never to be received as a Witneſs, or to be of any Jury. —— that 
2. Quod forisfaciant omnia bona & Catalla ſua. 3. Quad terre & Tenementa few or no 
in manus Domini Regis capiantur. 4. Quod uxores & Liberi extra Domus Juries upon 
fuas eficerentur, 5. Quod Domus ſue proſirentur. 6. Quod arbores ſuæ ex- juſt Cauſe 
trpentur, 7. Qnod Prata ſua arentur. 8. Quod Corpora ſua Carceri man- Added, pla 
Cipentur, | 163. N 


But the Severity of this Puniſhment was mitigated by the Statute 7;4: Co, Lit. 
23 H. 8. cap. 3. which preſcribes the Methods of Proceeding in Attaint, 294. 
and inflicts certain Pecuniary Puniſhments on the Jurors, in Proportion to 
the Damages ſuſtained by the Party by the falſe Verdict, in which the 
(e) Party recovering it to be joined, — — 
of the Statute it lies againſt the Executors of the Party for whom Judgment was given. Moor 17, 
Pl, Co. N. Bendl. 132, Keilw, 201. a, And, 21. Dyer 201. 1, 65. 1 
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Charge of 


* 
1 E 8. 


11 n 

? Tf a Man recover in an Attaint, he ſhall be reſtored to all that 

R 0 A = . 4 : , 
_ * loſt by the Verdict, as well his Lands as de Meſne Profits; as = 


(4) If during his Damage, if he loſt in a Perſonal Action. 


the Life of . | 
the Tenant for Life the Reverſioner recovers in an Attaint, the Tenant ſhall be reſtored to 
Poſſeſſion and Meſne Profits, and the Reverſioner to his Arrearages of Rent; but if the Tenarx 


be dead, or of Covin with the Demandant, the Reverfioner ſhall, Cc. per 9 Rich. 2. c. z. 


Page 282 80 if a Man brings Debt and is barred, and he brings an Atraint, and it 
Rol. Abr, js found for him, he ſhall recover his Debr. | 

_ 2 So if the Iſſue in Tail recovers the Land in an Attaint upon a Recovery 
Rol Ab. Againſt his Anceſtor, he ſhall recover the Iſſues of the Land from the Death 


Rol. Abr. 
23 6; of the Anceſtor. 
2. How otherwiſe puniſhable. 
And herein we muſt conſider Jurors either in a Miniſterial Capacity, as 
Perſons bound to attend — Court, to do the Buſineſs for which they are 
returned till they are diſcharged ; or in a judicial Capacity, as Judges of 
the Fact to be tried. n 1 te Bae! 
8 Co. 38. b. In the former Capacity they are liable to be puniſhed in ſeveral Inſtances 
41. 3 as for (a) refuſing to appear, withdraw ing themſelves before they are ſworn, 
2 — Fac. or reſuſing to be ſworn ; for which every Court of Record may, of com- 
2 Hal. Hiſt. . c us ö 
P. C. zog. mon Right, impoſe ſuch a reaſonable Fine on any one returned on a Grand 


(a) By Stat. or Petit Jury, as ſhall ſeem convenient. 


29 Geo. 2. 
c. 19. Perſons ſummoned on Juries in Courts of Record, in Cities, Corporations and Franchiſes, 


and not attending may be fined. 


Noy 49. So if after they are ſworn they refuſe to give any Verdict at all. 


3 Bull, 173. 


2 So if they endeavour to impoſe upon the Court; as where a Petit Jury 


219. Cro. offer a Verdict to the Court as agreed by their whole Number, where in 
Eliz. 779. Truth ſome of them have not agreed to it; or where they agree upon two 
Hawk, P. C. Verdicts; and firſt, to offer one of them to the Court, and to ſtand to it; 
* 14:4 if the Court ſhall expreſs no Diſſatisſaction to it; but if the Court ſhall 
p. C. 309. diſlike it, then to give the other. 


S. P. and 
that in fuch Caſe they ſhall be fined every one apart. 


So for miſbehaving themſelves after their Departure from the Bar ; as 
41,218,pl.4, where they do not all keep together till they have given their Verdict, or 
Cro. Jac. 21. where any of them carry any Thing (5) eatable with them in their Pockets, 
Vaugh. 21, gr eat or drink, or otherwiſe refreſh themſelves, without Leave from the 
3 6. Court, before they have given their Verdict, though they were agreed on 
(3) Which, it, and were alſo all the Time in the Cuſtody of the Bailiff appointed to 
it it be at the take care of them. | 


Dyer 78. pl. 


him for whom they give a Verdict, avoids the Verdict; otherwiſe if they eat or drink at their own 
Charge, or the Charge of him againſt whom they give their Verdict. 2 Hal. Hiſt. P. C. 306. 


Paſch. ay Car Alſo where a Jury, after they departed from the Bar, being late on Satur- 
2.in B. k. day Night, ſeparated and went every one to his own Houſe without giving 
a private Verdict, or without conſulting upon the Evidence and gave a Ver- 
dict according to the Direction of the Court; but for this Miſdemeanor they 
were fined each forty Shillings, and a new Trial granted ; and herein the 
Chief Juſtice ſaid, that by ſuch Trial both Parties may be prejudiced ; for 
the Jurors going at large, without conſulting together, may well forget the 
Evidence ; and it is the Right of the King's Subjects to have their Iſſues 


determined when the Evidence is freſh in the Memory of the Jurors ; 1 


So = *< 


In 


AU 


the ſuffering the Jurors to go to their Houſes after a privy Verdict is only 
y Connivance, but by the ſtrict Rules of Law ought not to be ſuffered. 
* Alſo where the Jury have been divided, or in doubt about the Evidence, 2 Lev. 140, 

and have agreed to determine the Matter by throwing Croſs or Pile, Ef. 225: 
and to give their Verdict as the Chance happened; this has been held ſuch | 2 => 
a Miſdemeanor, for which they have been ordered to attend, and for which ri 
they are puniſhable, and for which a new Trial will be granted on the 
common Rule of Furatores male ſe geſſerunt. 

* Jurors are likewiſe puniſhable for ſending for or receiving Inſtruct ĩons * Page 283 
from either of the Parties concerning the Matter in queſtion. 2 Hawk, 

80 if a Juryman have a Piece of Evidence in his Pocket, and after the F. C. 47. 
Jury ſworn and gone together he (a) ſhewerh it to them, this is a Miſ- — _ 
demeanor finable in the Jury; but it avoids not the Verdict, though the, Hal nin. 


Caſe appear upon Examination. P. c. 306, 

(a) But it is 
no Offence in à Juror to exhort his Companions to join with him in ſuch Verdict as he thinks 
right, Hawk. P. C. 250. 


As to the Puniſhment of Jurors in their Judicial Capacity, there are 2 Hawk, P. 
ſeveral Inſtances where Jurors acquitting great and notorious Offenders, C. 147-8. 
contrary to clear and manifeſt Evidence, and contrary to the Judge's {Nd {vera 
Directions, have been puniſhed in the Star-Chamber, and have alſo, not there cited, 
only in the King's Bench, but alſo by Juſtices of Oyer and Terminer and 
Gaol-Delivery, been fined and impriſoned, and bound over to their good 
Behaviour; but theſe Methods were thought to be contrary to the Opi- 
nions in the old Books, and contrary to the general Reaſon of the Law ; 
and being fully conſidered in (4) Buſſtells Caſe, it was there ſettled, and (4) Vaugh, 
kath been ever ſince agreed to, that Jurors are no way puniſhable, except 143. 
by Attaint, for giving a Verdict contrary to a Judge's Directions, and 2 Jon. 26, 
againſt what may ſeem to others clear and manifeſt Evidence, for that 
they are the proper Judges of the Fact to be tried, and may be reaſon- 
ably influenced by Matters known only to themſelves, as their own Per- 
ſonal Knowledge of the Fact, or of the Credit of the Witneſſes, or of the 
Parties. 

And herewith my Lord Hale ſeems to agree, and ſhews the Unreaſon- 2 Hal. Hiſt. 
ableneſs of puniſhing a Jury for going contrary to the Direction of the“ 6 ns 
Court, in Matters of Law, becauſe it is impoſſible any Matter of Law « Of 8 
could come in queſtion till the Matter of Fact were ſettled and ſtated and 
agreed by the Jury, and of ſuch Matter of Fact they were the only com- 
petent Judges; allo, ſays he, it were the moſt unhappy Caſe that could be 
to the Judge, if he, at his Peril, muſt take upon him the Guilt or Inno- 
cence of the Priſoner ; and if the Judge's Opinion muſt rule the Matter of 
Fact, the Trial by the Jury would be uſeleſs. | 

But it ſeems to admit, that the long Uſe of fining Jurors in the King's 2 Hal. Hiſt. 
Bench in Criminal Cauſes, may give poſſibly a Juriſdiction to fine in theſe ? C. 313. 
Caſes, yet that it can by no means be extended to other Courts of Seſſions, 
of Gaol-Delivery, Oyer and Terminer, or of the Peace, or other inferior 
Juriſdictions. 

Alſo by Hawkins, if it ſhall plainly appear in any Caſe, that Jurors are 2 Hawk. 
perfectly ſatisfied of the Truth of a Fact, whereupon they declare to the. C. 148. 
Court, that they find it in ſuch a particular Manner ; and the Court 2 1 
directly tell them, that upon the Fact ſo found, as they have agreed it = 3 
to be, the Judgment of the Law is ſuch or ſuch, and therefore that Vaugh. 
they ought to give a Verdict accordingly, yet they obſtinarely inſiſt upon 144- 5. 
a Verdict contrary to ſuch a Direction; it ſeems agreeable to the general Lm. 363. 
Reaſon of the Law, that the Jurors are finable by the Court in ſuch a © 8 Kei. 
Caſe, unleſs an Attaint lies againſt them ; for otherwiſe they would not 
be puniſhable for ſo palpable a Partiality in taking upon them to judge 
of Matters of Law, which they have nothing to do with, and are pre- 

To UE Aa ſumed 


Sr” <a 
— 


— 


rn 


ſumed to be ignorant of, contrary to the expreſs Direction of one, who 
by the Law is appointed to direct them in ſuch Matters, and is to be 
preſumed of Ability to do it. 

2 Hawk. Alſo if a Judge, for the better Direction and Information of a Jury, 

V. C. 149+ ſhall aſk them their Opinions concerning ſuch a particular Fact, and they 
ſhall refuſe to anſwer him, and obſtinately inſiſt to deliver in their Ver- 
diQ, as they think fir, contrary to his DireCtion, it ſeems queſtionable 
whether they may not be fined in ſuch a Caſe alſo, unleſs an Attaint lie 

*Page 284 * againſt them; for that it is the Duty of Jurors to take the Advice and 
Information of the Court, in order to be governed by it, as far as ſhall be 
conſiſtent with their Conſciences. 
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3. How Abuſes by others in relation to them are puniſhable ; and therein 
of the Offence of Embracery. 


3 

1 ; * . . . 

14 Co. Lit. 369. Embracery is defined in general to be an Attempt by either Party, or a 
NW: Moor 815. Stranger, to corrupt or influence a Jury, or to incline them to favour one 
14 2 Hawk. 


Side by Gift or Promiſes, Threats or Perſuaſions, or by inſtructing them 


. P. C. 259. , . . 

17 in the Cauſe, or any other way, except by opening and enforcing the Evi- 

i dence by Counſel at the Trial, whether the Jurors give any Verdict or nor, 

165 | and whether the Verdict be true or falſe. | 

1 2 Hawk. Alſo it is an Offence of this Kind for a Stranger barely to labour a Ju- 

1 P, C. 259, ror to appear and act according to his Conſcience, or for any Perſon to 
14 260. labour a Juror not to appear; but it is no Offence ſor the Party himſelf, 


or for any Perſon, who can juſtify an Act of Maintenance, to labour a 
Juror to appear and give a Verdict according to his Conſcience. 


2 Hawk. Alſo it is an Offence to give Money to a Juror after the Verdict, unlefs 
P. C. 259, it be openly and fairly given to all alike, in conſideration of the Expences of 

260. their Journey and Trouble of their Attendance. 

2 Hawk. So the bare giving of Money to another, to be diſtributed among 


Y. C. 260. Jurors, favours of Embracery, whether any of it be diſtributed or not; 
aud it is an Offence of the like Kind for a Perſon, by indirect Means, to 
procure himſelf, or another, to be ſworn of a Tales, in order to ſerve one 
Side; allo it is as criminal in a Juror, as in any other Perſon, to endeavour 
to prevail on his Companions to give a Verdict on one Side, by any other 
Arguments beſides the Evidence produced, and the general Obligations of 
Conſcience. | 

2 EY The Offence of Embracery is puniſhable at (a) Common Law by lu- 

p. C. 260, dictment or Action; and if it were not known before the Trial, it will be 

(a) How it is a good Cauſe to ſet aſide the Verdict. 

further re- 


ſtrained and puniſhed by Statute, wide 5 E. 3. C, 10. 34 E. 3. 6. 3 38 E. 3. c. 12. and 1 Hauk. 
P. C. 260, &c, 


2 Hawk. P. Abuſes by others in relation to Juries, are puniſhable by Fine and 
C. 58.9. Impriſonment; as if a Man aſſault or threaten a Juror for having given a 
Verdict againſt him, he may be indicted as a Diſturber of the Admi- 
niſtration of Juſtice, and one who is guilty of a Contempt to the King's 
Courts. 
Hil. 10 Anv, Aliſo the Court of King's Bench granted an Information agaiaſt 2 
The Sue Town-Clerk, for publithing an Order of the Court againſt Jurors who 
fed. er had found a Perſon guilty of Manſlaughter only, upon an Indictment of 
Murder, by which Order the ſaid Jurors were declared to be juſtly ſuſ- 
pected of Bribery, ; 


Juſtices 


8 


juſtices of Peace. * Page 285 


(A) Of the antient Officers, called Conſervatozs 
of the Peace. 285. | 
(B) Of the firſt Inſtitution, and general Statutes, 
which give Juſtices of Peace a Jurisdiction. 

286. 

(C) Of their Commiſſion, and Manner of appoint- 
ing them. 288. 

(D) Uho are qualified foz the Office. 289. 

(E) Of their Authozitp and Jurisdia ion pur- 
ſuant to their Commiſſion, and the general 
Starutes relating to them. 291. 


And herein, 


1. What juriſdiction they have in relation to Treaſon 
and Miſpriſion of Treaſon. 291. 

2. What in relation to Felonies. 291. 

3. What in relation to inferior Offences. 292. 

4. How far they have Power to proceed on Indict- 
ments not taken before themfelves. 292. 

5. By what Juſtice the Juriſdiction mult be exerciſed ; 
and therein how far a Juſtice of a County may a& 
out of it, or within a Liberty. 293. 


A 


(A) Of the ancient Officers, called Conſervatoz2s 
of the Peace. 


T ſeems to be clearly agreed, tht before the Statute i E. 3. cap. 16, Lamb, book 
there were no Juſtices of the Peace, and that they were firſt inſtituted 1. ©. 3. 
by that Statute ; yet by the Common Law there were certain Con- p 5 Hiſt, 

ſervators of the Peace, which were of two Sorts: 1. Thoſe who in reſpect aux 

of their Offices had Power to keep the Peace, but were not ſimply called P. C. za. 


by the Name of Conſervators of the Peace, but by the Name of ſuch 


Offces. 2. Thoſe who were conſtituted for this Purpoſe only, and were 


ſimply called by the Name of Conſervators or Wardens of the Peace. 

As to the firſt Sort, the King is undoubtedly the principal from whom Dat. chap. 7. 
all Authority of this Kind is originally derived; but it is faid, that he Crompt. 6. 
cannot take a Recognizance for the Peace, becauſe it is a Rule that no Re- — Nee 
cognizance can be taken by any one who is not a Juſtice either of Record n 
or by Commiſſion; alſo the Lord Chancellor, or Lord Keeper of the Great 
deal, the Lord High Steward of England, the Lord Marſhal, the Lord 
High Conſtable, and every Juſtice of the King's Bench, and the —_ 

a 2 © 
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JUSTICES or PEACE. 


of the Rolls, and, as ſome ſay, the Lord Treaſurer, have a general Ay. 
* Page 286® thority to keep the Peace throughout the Realm, and te award Proceſs 
and to take Recognizances for it; but a Peer, as ſuch, ſeems to have ng 
more Power in this Reſpect, than a mere private Perſon. 
10H. 6. 7. b. Alſo all Courts of Record, as ſuch, have Power to keep the Peace 
Lamb, bock vithin their own Precincts; and the Juſtices of Gaol-Delivery may take 
> Surety of the Peace from a Perſon committed, for not finding ſuch 
Surety. | 
10 H. 7. 17. Alſo every Sheriff is a principal Conſervator of the Peace within his 
b, County, and may ex officio award Proceſs, and take Surety for it; and, a 
ow Peace Ce ſay, the Surety ſo taken is ts be looked on as a Recognizance or 
hs. Car, 26, Matter of Record, and not as a common Obligation, becauſe it is taken by 
F. N. B. $1. virtue of the King's Commiſſion. | 
ide Tit, Co- Alſo a Coroner is another principal Conſervator of the Peace, and nay 
FOner bind any one to the Peace who ſhall make an Affray in his Preſence ; but 
he is ſaid to have no Authority to grant Proceſs for the Peace; and it ſeems, 
that the Securitv taken by him for the Peace is not to be looked on as Mat. 
ter of Record, bur as Matter in Pais, only except where it is taken by him 
as Judge in his own Court for an Affray in his Preſence. 
Vide Tit. Alſo every High and Petit Conſtable are, by the Common Law, Confer. - 
Cenflable, vators of the Peace within their ſeveral Limits, and may take Order for the 
Keeping of the ſame. 
The Conſervators of the Peace, ſimply ſo called, were either Ordinary 
or Extraordinary. 
Bro, Peace The Ordinary were either by Tenure, viz. ſuch as held their Lands by 
18. this Service, or by Election; wiz. ſuch as were choſen by the Freeholder; 
1 of a County, in purſuance of the King's Writ for this Purpoſe ; or by Pre- 
I BY ſcription, vis. ſuch as claimed ſuch a Power by an immemorial Uſage 
7. chap. 3. in themſelves and their Anceſtors, or Predeceſſors, or thoſe whoſe Eſtate they 
Co. Lit. 114. had; but the Power of none of thoſe Conſervators of the Peace ſeems to 
Dect. & Stud. have been greater than that of Conſtables at this Day, unleſs it were in- 
_ l _ larged by 2 ſpecial Grant or Preſcription. 
. Extraordinary Conſervators of the Peace were Perſons ſpecially com- 
Lamb. book . . "a . a 
1. chap, 3. miſſioned in Times of imminent Danger, either from Rebels or foreign 
Invaders, to take care of and defend ſuch a particular Diſtrict committed 
to their Charge, and to preſerve the Peace within the Limits of it; and theſe 
had Power to command the Sheriff, with bis whole Poſſe, to aſſiſt them, 
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(B) Of the frſt Inſtitution, and general Statutes 
which give Juſtices of Peace a Juriſdio ion. 


( And USTICES of Peace were (a) firſt inſtituted by the Statute 1 E. 3. 
therefore a cap. 16. which provides in the following Words: That for the better 
_ "2x 3 Keeping and Maintenance of the Peace, the King willeth, that in every 
Juſtice of © County good Men and lawful, which be no Maintainers of Evil, or 
Peace by * Barrators in the County, ſhall be aſſigned to keep the Peace.” 


Preſcription, ; 
4 Leon. 149 ——And have no Juriſdiction but what Statutes give them, being created within 
Time of Memory, Salk. 406. pl. 2. 


*Pagea89 And by the 4 E. 3. cap. 2. it is further enaQted, © That there ſhall be 
« aſſigned good and lawful Men in every County to keep the Peace, and at 
« the Time of the Aſſignments Mention ſhall be made that ſuch as ſhall be 
« indited or taken by the ſaid Keepers of the Peace, ſhall not be let to 

; L «6c Mainprize 


JUSTICES er PEACE. 


4 Mainprize by the Sheriffs, nor by none other Miniſters if they be not 


« mainpernable by the Law ; and the Juſtices aſſigned to deliver the Gaols 
« ſhall have Power to deliver the ſame Gaols of thoſe that ſhall be indicted 
« before the Keepers of the Peace, and that the ſaid Keepers ſhall ſend 
« their Indictments before the Juſtices, Tec. 
And it is further enaQted by 18 E. 3. cap. 2. That two or three of the 
« beſt Reputation in the Counties thall be aſſigned (a) Keepers of the Peace (a)Aithough 
« by the King's Commiſſion, and at what "Time need ſhall be, the fame, they are not 
« with other wiſe and learned in the Law, ſhall be aſſigned by the King's named 
« Commiſſion to hear and determine Felonies and Treſpaſſes done agaiuſt Cecpers, but 
g . _—_— . Juſtices of 
the Peace in the ſame Counties, and to inflict Puniſhment reaſonably ac- Peace in 
* cording to the Law and Reaſon and the Manner of the Deed.” their Com- 
| miſhon, yet 
inaſmuch as by this Statute they are expreſly called Keepers of the Peace, and the Keeping * 
of is the principal End of their Office, it has been adjudged that the Caption of an Indictment 
corem A. B. & C. D. Cuftedibus Pacis & Fufticiariis Domini Regis is good, without expreſly naming 
them Juſtices of Peace. 2 Rol. Abr. g;,—Alſo it has been reſolved, that the Deſcription of 
Juſtices of Peace by the Name of Jaſticiarii Demini Regis, ad Pacem conſervandam, c. is good, 
without ſaying ad Pacem Demini Regis, for that it is neceflarily implied. 2 Hawk. P. C. 38. 


And it is further enacted by 34 E. 3. cap. 1. That in every County of 
„England ſhall be aſſigned, for the Keeping of the Peace, one Lord, and 
« with him three or four of the moſt worthy in the County, with ſome 
Learned in the Law, and they ſhall have Power to reſtrain the Offenders, 
« Rioters, and all other Barrators, and to purſue, arreſt, take and chaſtiſe 
them according to their Treſpaſs or Offence, and to cauſe them to be 
«* impriſoned and duly puniſhed according to the Law and Cuftoms of 
* the Realm, and according to that which to them ſhall ſeem beſt to do, 


by their Diſcretion and good Adviſement, and alſo to inform them; and 


* to inquire of all thoſe that have been Pillors and Robbers in the Parts 
* beyond the Sea, and be now come again, and go wandering, and will 
not labour as they were wont in Times paſt; and to take and arreſt all 
* thoſe that they may find by Indictment or by Suſpicion, and to put them 
« in Priſon, and to take of all them that be not of good Fame, where they 
* ſhall be found, ſufficient Surety and Mainprize of their good Behaviour 
* towards the King and his People, and the other duly to puniſh, to the 
intent that the People be not by ſuch Rioters or Rebels troubled nor 
* endamaged, nor the Peace blemiſhed, nor Merchants nor other paſſing 
„by the Highway of the Realm diſturbed, nor put in the Peril which may 
« happen of ſuch Offenders ; and alſo to hear and determine at the King's 
« Suit all Manner of Felonies and Treſpaſſes done in the ſame County, ac- 
“ cording to the Laws and Cuſtoms aforeſaid.” 

And it is enacted by 17 Rich. 2. cap. 10. That in every Commiſſion 
Hof the Peace through the Realm, where Need ſhall be, two Men of 
Law of the ſame County where ſuch Commiſſion ſhall be made, ſhall be 
* aſſigned to go and proceed to the Deliverance of Thieves and Felons, as 
* often as they ſhall think it expedient.” ; 

And it is further enated by 2 H. 5. flat. 1. cap. 4. That the Juſtices 
* of Peace in every Shire named of the Quorum, except Lords, and the 
« Juſtices of either Bench, and the Chief Baron, and Serjeants at Law, and 
the King's Attorney for the Time that they ſhall be occupied in the 
King's Service) ſhall be reſiant in the ſame Shire, and ſhall make their 
** Seſſions four Times by the Year, vix. in the firſt Week after Mic/hgelmas, 
* Epiphany, Eaſter, and the Tranſlation of St. Thomas the Martyr, and 
«* oftner if need be, and that the ſame Juſtices hold their Seſſions through- 
out England inthe ſame Weeks every Year.” 

* Thele ſeem to be the moſt general Statutes relating to the Authority of * Page 288 
Juſtices of Peace, beſides which there are a very great Number of ſubſe- 
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tice, ſometimes to two, ſometimes in their Seſſions, ſometimes out of their 

Seſſions ; of which in this Place I ſhall no otherwiſe take notice than by 
2 SAIF. 475. obſerving, that where by Statute a ſpecial Authority is given to Juſtices of 
* Peace, it muſt be exactly purſued. 


(C) Of their * and Manner of appointing 
them. 


Lamb. book FUS TICES of the Peace can only be appointed by the King's Com- 
2. C. 8. 3 miſſion, and ſuch Commiſſion muſt be in his Name; but it is not re- 
— n- quiſire that there ſhould be a ſpecial Suit or Application to, or Warrant from 
on, c. 3. the King for the granting thereof, which is only requiſite for ſuch as are of 
Dalt. c. 3. a particular Nature; as conſtituting the Mayor of ſuch a Town, and his 
Lev. 219. Sueceſſors, perpetual Juſtices of the Peace within their Liberties, Ic. which 
(%) Nor can Commiſſions are (a) neither revokable by the King, nor determinable by 
a Juſtice of his Death, as the common Conuniſhon for the Peace is, which is made of 


Peace of a Courſe by the Lord Chancellor according to his Diſcretion. 


Corporati- 
on, created by Patent, reſign, Rol. Rep, 135, 


2 Hawk. The Form of the Commiſſion of the Peace, as it is at this Day, was, ac- 
P. — 35. cording to Hawkins, ſettled by the Judges about the 33 Eliz. and is in 
gw bock Subſtance as fol loweth. 

2.60 : 
2 Hawk, Beginning with a Salutation from the King to the ſeveral Perſons named 


F. C. 35. in it, it afterwards aſſigns them, and every one of them jointly and ſeve- 
rally, the King's Juſtices to keep the Peace in ſuch a County, and to cauſe 
to be kept all Statutes made for the good of the Peace and quiet Govern- 
ment of the People, as well within Liberties as without, and to puniſh all 
thoſe who ſhall offend againſt any of the ſaid Statutes, and to cauſe all thoſe 
to come before them, or ſome of them, who ſhall threaten any of the 
People as to their Perſons, or the Burning of their Houſes, in order to 
compel them to find Surety for the Peace or good Behaviour; and if they 
ſhall refuſe to find ſuch Surety, to cauſe them to be ſafey kept in Priſon till 
they ſhall find 1t. 

2 Hawk. hen it goes on, and aſſigus them, and every two or more of them, (of 

F. C. 35. which Number either ſuch or ſuch a particular Perſon among them is ſpe- 
cially required to be) Juſtices, to inquire by the Oath of good and lawful 
Men of the {ame County, of all Felonies, Witcherafts, Inchantments, Sor- 
ceries, Magic Art, Treſpaſſes, Foreſtallers, Regrators, Ingroſſers, and Ex- 
tortions wharloever, and of all other Offences of which Juſtices of the Peace 
may lawfully inquire ; alſo of all thoſe who ſhall go or ride armed, c. or 
in Companies, to the Diſturbance of the Peace, and alſo of all Innholders, and 
others, who ſhall offend in the Abuſe of Weights or Meaſures, or ſelling of 
Victuals, c. and alſo of all Sheriffs, Bailiffs, Stewards, Conſtables, Gaolers, 
and other Officers, who ſhall be faulty in the Execution of their Offices; and 
to inſpect all Indictments taken before them, or any of them, or other former 
Juſtices of the Peace for the ſame County, and to make and continue Pro- 
e 1s againſt all the Perſons ſo indicted, till they ſhall be taken, or render 
themſelves, or be outlawed, and to hear and determine all the Felonies and 
other Offences aforeſaid ; provided, that if a Cauſe of Difficulty ſhall ariſe, 

®Page 289 * they ſhall not proceed to give Judgment, except in the Preſence of ſome 
Juſtice of one of the Benches, or of Aſſize. ; 
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And then it commands them ro make Inquiries of the Premiſſes, and to 2 Hawk. 
hear and determine the ſame, at certain Days and Places, which they, or any P. C- 36. 
ſuch two or more of them thall appoint ; and then it goes on, and com- 
mands the Sheriff of the County to return before them, at certain Days and 
Places to be made known to him by them, ſuch and ſo many lawful Men of 
his Bailiwick, by whom the Truth of the Premiſſes may be beſt known and 
inquired ; and then concludes, by aſſigning ome one of them Keeper of 
the Rolls of the Peace in the ſame County, and commanding him to cauſe 
to be brought before himſelf and his Fellows, at the ſaid Days and Places, 
the Writs, Precepts, Proceſſes, and IndiQtments à oreſaid. 

My Lord Hale gives us the ſame Commiſſion, which at preſent, ſays he, 2 Hal. Hiſt. / 
conſiſts of two Clauſes of Afignavimus ; by the firſt of which each of them P. C. 43. 
is made a Juſtice or Conſervator of the Peace; by the ſecond I¶gnavinius, 

Power is given to them, or two of them, whereof one of the Quor um, to Stamf. P. C. 

hear and determine Felonies, and other Matters; for the bare making them B. 2. c. 5, 
uſtices of the Peace, without this Clauſe, doch not give them Power to hear 

and determine Indictments; he alſo takes Notice of a Proviſo in the ſaid 

Commiſſion, vis. that in cafe of Dithculty ariſing, then to reſpite Judg- 

ment till the Juſtices of Aſſize come into the County, Ec. 

It ſeems agreed that Juſtices of the Peace may, by virtue of their Com- Lamb, B. . 
miſſion, execute as well the Statutes made before the Reign of Edw. 3. for ©. 9. 
the better keeping of the Peace, ſuch as the Statutes of Wincheſter and Weſt- _—_ * ” 
minſter, Ic. as thoſe made ſince that Time; and yet the Statutes which or- 0 
dain Juſtices of the Peace, ſay nothing of the Execution of thoſe former 
Statutes ; from whence, ſays Hawkins, it appears, that the King may, by 2 Hawk. 

Commiſſion, authoriſe whom he pleaſes to execute the Statute. P. C. 56. 


D) Uho are qualified foz the Office. 


Y the Statute 2 H. 5. Stat. 2. cap. 1. it is enacted, That Juſtices of 
« Peace ſhall be made in the Counties of England of moſt ſufficient 
* Perſons dwelling in the ſame Counties by the Advice of the Chancellor 
* and of the King's Council, without raking other Perſon dwelling in 
* foreign Counties to execute ſuch Office, except the Lords and the Juſtices 
* of Allizes to be named by the King and his Council, and except all the 
„King's chief Stewards of the Lands and Seignories of the Dutchy of 
* Lancaſter in the North Parts and in the South for the Time being.” 
By the 1 Mar. Sell. 2. cap. 8. it is enacted, . That no Perſon having. or 
** uſing the Office of a Sheriff of any County, ſliall uſe or exerciſe the Of- 
* fice of a Juſtice of Peace, by force of any Commiſſion, or otherwiſe, in 
* any County where he ſhall be Sheriff, during the Time only that he ſhall 
* exerciſe the ſaid Office of Sherifftwick ; and that all Acts done by ſuch 
„Sheriff by Authority of any Commiſſion of the Peace, during the Time 
* aboveſaid, ſhall be void.” | 
By the Statute 18 H. 6. cap. Ut. it is enacted, © That no Juſtice of In an In- 
Peace within the Realm of Lug land, in any County ſhall be aſſigned or — * 
** deputed, if he have not Lands or Tenements to the Value of 20 J. per j. ke 


* Annum, except in Cities, Towns Corporate, &c. ſhewn that 
| 5 he had a 
Commiſſion, and did ſome AQ purſuant thereto, not having Lands, c. Cro. Jac, 643, 644. 


And now by the 5 Geo. 2. cap. 8. it is enacted, That no Perſon ſhall * Page 250 
be capable of being a Juſtice of the Peace, or to act as a Juſtice of the By 16 Geo, 
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Juſtices to «© gr the Princpality of Wales, who ſhall not have an Eſtate of Freehold or 
2 in Mat- © Copyhold, to and for his own Uſe and Benefit, in Poſſeſſion for Life 
ters relating . . wi... ; 
to their own, or for ſome greater Eſtate either in Law or Equity, or an Eſtate for 
Pariſhes, ** Years determinable upon one or more Life or Lives, or for a certain 
By23Geo.2.% Term, originally created for rwenty-one Years, or more, in Lands, 
c. * . 11.4 Tenements or Herediraments, lying in that Part of Great Britain called 
o_ — pans England, or Principality of Wales, of the clear yearly Value of one 
may LOm Ss hundred Pounds, over and above what will ſatisfy and diſcharge all In. 
Warrants *©* cumbrances that may atieCt the ſame.” 

againſt Per- 

ſons that have eſcaped into their Juriſdiction. By 24 Geo. 2. c. 44. and 30 Geo. 2. c. 24, f. 23. 2 
Month's Notice is to be given of an intended Action againſt a Juſtice of Peace. By 24 Geo, 2. c. 
44. . 2. a Juſtice of Peace may tender Amends in Rar of an Action. By . 6. of the ſame Statute, 
Action not to be brought againſt a Cenita ble acting under a Warrant, unleſs he refuſes a Copy of 
it, By ſ. 7, of ſame Act, double Coſts to be given againſt a Juſtice for wilful and malicious Acts. 
For their Clerks Fees ſee 26 Geo. 2. c. 14. 


And it is further enacted, That no Attorney, Solicitor, or Proctor in 
« any Court whatſoever, ſhall be capable to continue or be a Juſtice of the 
Peace within any County for that Part of Great Britain called England, 
« or the Principality of Wales, during ſuch Time as he ſhall continue in 
the Buſineſs and Practice of an Attorney, Solicitor or Proctor. 

And it is further enacted, That if any Perſon, who ſhall not be qua- 
« lified according to the Directions of this Act, ſhall accept or take upon 
« himſelf the Office of a Juſtice of the Peace, or ſhall do any Act as ſuch, 
« the Perſon ſo offending ſhall for every ſuch Offence forfeit and pay the 
Sum of one hundred Pounds; one Moiety whereof ſhall be to the King's 
« Majeſty, his Heirs and Succeflors, and the other Moiety to ſuch Perton 
or Perſons as will ſue for the ſame, by Action of Debt, Bill, Plaint, 
« or Information in any of his Majeſty's Courts of Record at Weſtminſter, 
„in which no Eſſoin, Protection, Wager of Law, nor more than one Im- 
„ parlance, ſhall be allowed. 

% Provided, That this Act ſha]l not extend to any City or Town being 
2 County of itſelf, or to any other City, 'l own, Cinque Port, or Liberty, 
having Juſtices of the Peace within their reſpective Limits and Precincts 
« by Charter, Commiſſion, or otherwiſe; but that in every ſuch City, 
« own, Liberty and Place, ſuch Perſons may be capable to be Juſtices 
* of the Peace, and in ſuch Manner only as they might have been if this 
Act had never been made. | 

Provided alſo, That nothing in this Act contained ſhall extend to in- 
&« capacitate any Peer or Lord ot Parliament, or the eldeſt Son or Heir 
« Apparent of any Peer or Lord of Parliament, or of any Perſon qualified 
* to ſerve as Knight of a Shire by an Act intitled, An Add ts ſecure the Free- 
« dom of Parliaments, by the further qualifying Members to fit in the Houſe of 
% Commons, to be a Juſtice of Peace for any County, or to aQ as ſuch. 

* Provided alſo. That nothing in this Act contained ſhall extend, or be 
« conſtrued to exrend, to incapacirate or exclude the Officers of the Board 
* of Green Cioh from being Juſtices of the Peace within the Verge of his 
« Majefty's Palaces, or to incapacitate or exclude the Commiſſioners and 

principal Officers of the Navy, or the two Under Secretaries in each of 
the Offices of Principal Secretary cf State, from being Juſtices of the 
Peace, in and for ſuch Maritime Counties and Places where they uſually 
% have been Juſtices of the Peace. 

« Provided alſo, that this Act ſhall not extend to any of the Heads of 
Colleges or Halls in either of the two Univerſities of Oxford and Cam- 
* bridge, but that they may be made Juſtices of the Peace of and in the 
* ſeveral Counties of Oxford, Berks and Cambridge, and the Cities aud 
*« Towns within the ſame, and execute the Office thereof as fully and 
freely, in all Reſpects, as heretofore they have lawfully uſed to execute 
„ the ſame, as if this Act had never been made.” 
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tatutes 


1. What juriſdiction they have in relation to Treaſon and Miſpriſion of 
Treaſon, | 


(D) Of their Authozity and Jurisdicion 
to their Commiſſion, and the general 
relating to them: And herein, 


I ſeems to be clearly agreed, that Juſtices of the Peace have not Ju- 

8 f 2 Dalt. c. go; 
riſdiction to (a) hear and determine Treaſon, Premunire, or Miſpriſion Hal. Hiſt. 
of Treaſon. P. C. 305, 

. 
2 Hal. Hiſt. P. C. 44. 2 Hawk. P. C. 39. (a) In Hal. Hiſt. P. C. 372. it is laid down as the 
Opinion of Chief Juſtice Rell, that Juſtices of the Peace may take an Indictment of Treaſon, 
though they cannot determine it.— But in another Place, wiz. Hal, Hiſt, P. C. 305, my Lord Hale 
ſays expreſly, that they cannot take an Indictment of it. 


But as theſe Offences are againſt the Peace of the King and of the Realm, Fidethe Au- 
any Juſtice of the Peace may, either upon his own Knowledge, or the Com- thortties 
plaint of others, cauſe any Perſon to be apprehended for any ſuch Offence, /*?” 29 
and ſuch Juſtice may take the Examination of the Perſon & apprehended, (3) And 
and the (5) Information of all thoſe who can give material Evidence againſt theſe Inſor- 
him, and put the ſame in Writing, and alſo bind over ſuch who are able tomations tak · 
give any ſuch Evidence to the King's Bench or Gaol-Delivery, and certify © gs 
his Proceedings to the ſame Court to which he ſhall bind over ſuch I, ought 
formers ; and this Doctrine ſeems to be eſtabliſhed by conſtant Practice, to be, and 
eſpecially ſince the Statutes of 1 & 2 Ph. & Mar. cap. 1 3. and 2 & 3 Pf. ſworn to by 
Mar. cap. 10. which directing ſuſtices of Peace to proceed in this Man- the Juſtice, 
ner againſt Perſons brought before them for Felony, ſeem to give them 393 
diſcretionary Power of proceeding in like Manner againſt Perſons accuſed them, to be 


of the above-mentioned Offences. truly taken, 

may be read 
in Evidence againſt the Priſoner, if the Informant be dead, or not able to travel, and ſworn 
ſo to be; alſo, ſays my Lord Hale, by the Opinion of ſome, if he were bound over, and appear 
not, they may be read; but this, he ſays, is queſtionable, 2 Hal, Hiſt. P. C. 305. But for this 
vide 2 Hawk. P. C. 429. 


Alſo by ſome Acts of Parliament, Juſtices of Peace may take IndiQ-2 Hal. Hiſt, 
ments of particular Treaſons; but thoſe Preſentments they muſt certify into ®- C. 44. 
the King's Bench or Gaol-Delivery, as the Caſe ſhall require ; as upon the 
Statute of 5 Eliz. cap. 1. for maintaining the Authority of the See of 
Rome ; 1 3 Eliz. cap. 2. for bringing in Bulls for Abſolution, Agnus Dei, Leon. 239. 
Oc. 23 Elis. cap. 1. for withdrawing and reconciling, or being withdrawn 
from the King's Allegiauce. 

So by the Statute of 3 H. 5. cap. 7. as to Treaſon for clipping, &c. 2 Hal. Hitt. 
Power was given to the Juſtices of Peace to inquire and make Proceſs P. C. 45. 
thereupon, and anciently that Clauſe was put into their Commiſſion, but 
now omitted; for by the Statute of 1 Mar. cap. 1. the Act of 3 H. 5. cap. 6. 
is repealed, and conſequently the Act 3 H. 5. cap. 7. that gave Power 
to Juſtices of Peace to inquire touching it. 


2. What in relation to Felonies. 


It ſeems to have been a Matter of ſome Doubt, whether Juſtices of 
Peace, as ſuch, have Power to hear and determine Felonies, &c. and cert, 46 "a 
this Doubt ſeems to have ariſen from the general Words of 34 E. 3. , Rol. Rep. 


Cap. 151. 
Dyer 69. pl. 
29. 2 Hawk, . C. 38. 
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cap. 1. which is expreſs, that the Perſons aſſigned to keep the Peace ſha!) 
have Power, among other Things, to hear and determine Felonigs, E,. 
Stamf. P. C. But it ſeems to be now ſettled, that Juſtices of Peace have no Power to 
53. hear and determine Felonies, unleſs they be authoriſed ſo to do by the ex. 
8 preſs Words of their Commiſſion; and that their Juriſdiction to hear and 
> C43; determine Murder, Manſlaughter, and other Felonies and Treſpaſſes, i, 
; by force of the ſecond Aſfignavimus in their Commiſſion, which gives 


2 Hawk. 
P. C. 38. them, or two of them, whereof one of the Quorum, Power to hear and 


determine Felonies, Cc. 

Deminus Rex And hence it hath been lately adjudged, that the Caption of an India. 

N ment of Treſpaſs before Juſtices of the Peace, without adding necnon ad 

rin. 7 Geo. . 3 a 
1. in F. R. diverſas Felonias, c. aſſignat, is naught. 
But though Juſtices of Peace, by force of their Commiſſion, have Au- 

thority to hear and determine Murder and Manſlaughter, yet they ſeldom 
exerciſe a Juriſdiction herein, or in any other Offences in which Clergy i; 
taken away; and this, ſays my Lord Hale, is ſor two Reaſons : 

2 Hal. Hiſt. 1. By Reaſon of the Monition and Clauſe in their Commiſſion, vis. in 

P. C. 46. Caſes of Difficulty to expect the Preſence of the Juſtices of Aſſize. 

2. By reaſon of the Direction of the Statute of 1 & 2 Ph: & Mar, cap, 

1 3. which direQts Juſtices of the Peace, in caſe of Manſlaughter and other 
Felonies, to take the Examination of the Priſoner, and the Information of 
the Fact, and put the ſame in Writing, and then to bail the Priſoner, if there 
be Cauſe, and to certify the ſame, with the Bail, at the next Gaol-Delivery 
and therefore, in Caſes of great Moment, they bind over the Profecutors, 
and bail the Party, it bailable, to the next Gaol-Delivery; but in ſmaller 
Matters, as Petty Larceny, and ſome Caſes, they bind over to the Seſſions; 
but this is but in point of Diſcretion and Convenience, not becauſe they 


have not Juriſdiction of the Crime. 
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3. What in relation to inferior Offences. 


6 Mod. 128, The juriſdiction herein given to Juſtices of Peace by particular Statutes 
is ſo various, and extends to ſuch a Mulriplicity of Caſes, that it were end- 
leſs to endeavour to enumerate them; allo they have, as Juſtices of the 

| Peace, a very ample Juriſdiction in all Matters concerning the Peace. 

Lev. 139. And therefore it hath been held, that not only Aſſaults and Batteries, but 

Sid. 271. Libels, Barretry, and common (4) Night-walking, and haunting }Bawdy- 

3: Lanck Houſes, and ſuch like Offences, which have a direct Tendency to cauſe 


Poo, 208. Breaches of the Peace, are cognizable by Juſtices of the Peace, as Treſpaſſes 
Cro. Jac. 32. Within the proper and natura] Meaning of the Word. 

| Yelv, 46. But neither Perjury nor Forgery at Common Law, nor any other ſuch 
Salk. 406. like Offences, which do not directly tend to cauſe a perſonal Wrong or open 
2 * Violence, are cognizable by them, unleis it be by the expreſs Words of 

rompt, > . 4 

Fogarty their Commiſſion, or ſo:ne Statute. . 
Lamb, B. 1, | 
C. 13. 


4. How far they have Power to proceed on Indictinents not taken betore 
theme! es. 


2 Hal. Hig. Juſtices cf the Peace may proceed upon Indictments taken before their 
P. C. 46, Predeceſſors, which depends upon the Statutes 11 H. 6. cap, G. ard 1 E. 6. 
2 Hawk, cap. 7. par. 6. the former of which, reciting the Inconveniences that Pleas 
. C. 37. and Procefſes upon Indictments before Jultices of the Peace had often 
been diſcontinued by making of new Commiſſions of the Peace, to the 
great Loſs of the King, c. ordains that ſuch Pleas, Suits, and Procefle:, 


before Juſtices of the Peace ſhall not be diſcontinued by new Commillions 
o! 


all 


in 
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the Peace, but ſtand in Force, and that the new Juſtices, after they Page 2 
5 the Records of the ſame Pleas and Proceſſes before them, may con- ** 
tinue, and finally hear and determine the ſame; and this is confirmed by 


the 1 E. 6. cap. 7. 


But Juſtices of Peace have no Power to proceed on Indictments taken 2 Hal. Hiſt, 
before a Coroner, or before Juſtices of Oyer or Gaol-Delivery, or to de-P- C. 46. 
liver Perſons ſuſpected by Proclamation. 

But if an Indictment be taken before the Sheriff in his Torn, by the 2 Hal. mig, 
Sratute of 1 E. 4. cap. 2. thoſe Indictments are to be delivered to the P. C. 46. 
juſlices of Peace at their next Seſſion, and they may proceed on thoſe 


Preſentments. 


3. By what Juſtice the Juriſdiction muſt be exerciſed ; and therein how 
far a Juſtice of a County may act out of it, or within a Liberty, 


Every ſingle Juſtice has regularly a Juriſdiction through the whole 2 Hal. Hiſt. 
County, which he alone may exerciſe for the Preſervation of the Peace P. wo 44. 
and this Juriſdiction he has by virtue of his Commiſſion, which conſti- I . 
tutes him a Juſtice of Peace; but the Power of hearing and determining DE, 
Offences is by the Commiſſion given to two, or more, (a) Quorum unus a) Cannot 
Ec. and therefore if two Juſtices, Quorum unus, be impowered to do a he a Seſſion 


Thing, it muſt appear that one was of the Quorum f. without a 
Juſtice of 


the Quarum. 3 Mod. 14, 152. 2 Ld. Raym. 1238,——f Orders of Juſtices are not to be vacat. 
eq, for not expreſſing one of them to be of the Quorum, 26 Geo, 2, c. 27, 


So if a Thing be required to be done by two Juſtices, they muſt both 6 Mod. 180. 
be preſent at the Execution of it; as if two Juſtices adjudge a Perſon the TON 477. 
Father of a Baſtard Child, and the Examination is ſaid to be by one of 83. pi 50. 
them, this is naught ;3 for the Examination being a Judicial Act ought Ld. Raym, 
to be by both, and it is not ſufficient that one of them examined, and 55. 
made a Report to the other; but if they are both preſent, and one alone 2 Ld. Raym. 
examines, or aſks Queſtions, it is well enough: So where two Juſtices **57» 1198. 
are enabled to bail a Perſon, they ought both to be preſent to do it, and 
not one of them firſt to ſign the Recognizance, and then ſend it to 
another. 

A fingle Juſtice cannot bail a Perſon, that is committed by Order of Keb. 857, 
the Sefſions,; for he that bails muſt have as high a Power as he who$97. „Lide 
commits, TOTO 

But whatſoever Power is given to a Juſtice, or to two Juſtices of the 2 Keb. 78. 
Peace, by any Statute, is given to the Seſſions of the Peace, which conſiſts 
of a Collection of Juſtices. 

It has been held, that where a Statute ſays the next Juſtice, it muſt be 2 Keb. 559. 
the next; but where it ſays the Juſtices of Peace in or near the Place, there 
any Juſtice of Peace in the County will ſerve. ; 

Juſtices of the Peace are to execute their Authority as Juſtices of the 2 Hal. Hiſt. 
Peace within the County wherein they are Juſtices, and cannot regularly POE ag 
a Judicial Act out of ſuch County. p. C. 37. 


Therefore if a Juſtice of Peace live or be out of the County wherein he 23 E. 4. S. b. 
is Juſtice, he cannot by his Warrant fetch a Perſon out of the County OR 2 
whereof he is Juſtice, to come before him in the County where he is. M6] 

And as Juſtices of the Peace have no coercive Power out of their County, 
they cannot make an Order of Baſtardy, or ſuch like Orders, out of their Fo 


County, 


2 Hawk, 


C. 37+ 
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JUSTICES or PEACE. 


Cro, Car: But a Juſtice of Peace may do a Miniſterial Act out of the County, ſuch 
211. as examine a Party robbed, whether he knows the Felons according to the 
Jon. 239- Statute. or not. | 
page 294 Alſo by the better Opinion, Recognizances and Informations voluntari 
2 Hawk, P. taken before them in any Place are good; for thoſe, ſays my Lord Chief 
C. 37. Juſtice Hale, are Acts of voluntary Juriſdiftion, and may be done out of 
2 Hal. Hiſt. the County, as well as a Biſhop may grant Adminiſtration, Inſtitution, or 
F. C. 51. Orders out of his Dioceſe. 
» Hal, Hit, But a Juſtice of Peace cannot impriſon a Perſon for not giving a Re. 
Pp. C. 51. cognizance, or commit a Perſon for a Crime, for theſe are Acts of com- 
pulſory Juriſdiction, which he cannot exerciſe out of his proper County. 
2 Hal. Hiſt, If 4. commit a Felony i the County of B. where he lives, and goes 
P. C. 51. into the County of C. and is there taken, a ſuſtice of the Peace of the 
County of C. may take his Examination and Informations 1n the County 
of C. though the Felony were committed in the County of B. but my 
Lord Hale ſas, that upon his Arraignment in the County of B. he 
would never allow theſe Examinations to be given in Evidence, becauſe 
though he may commit and examine, and give an Oath to the Informer, 
yea and bind theui over to give Evidence, or commit them, yet that is but 
— — of preſerving the Peace, for he hath really no Juriſdiction in 
the Caſe. | | 
Hal. Hiſt, If A. commit a Felony in the County of B. and upon a Warrant iſſued 
F. C. 580. againſt him by a Juſtice of Peace in the County of B. he is purſued ard 
flies into the County of C. and there is taken, he muſt not, by virtue of 
that Warrant, be carried to a Juſtice of Peace of the County of B. where 
he committed the Felony, but to a Juſtice of Peace in the County of C. 


+ Juſtices of where he was taken f. 


Peace may 


indorſe Warrants againſt Perſons that have eſcaped into their Jur iſdiction. 23 Geo. 2. c. 26. f. 11, 
24 Geo. 2. c. 55. 


Hal, Hiſt. But if A. were taken by the Warrant in the County of B. and break 
F. C. 531. away into the County of C. and be there taken upon freſh Suit by them 
that firſt took him, he may be either brought to a Juſtice of the County 
of C. where he was laſt taken, or before the Juſtice of the County of B. 
by whoſe Warrant he was firſt taken, for in Suppoſition of Law he was 
always in Cuſtody. | 
But if he eſcape before Arreſt into another County, if it be a Warrant 
barely for a Miſdemeanor, it ſeems the Officer cannot purſue him into 
another Counts, becauſe out of the Juriſdiction of the Juſtice that granted 
the Warrant; but in caſe of Felony, Affray, or dangerous Wounding, 
the Officer may purſue him, and raiſe Hue and Cry upon him into any 
County; but if he take him in a foreign County, he is to bring him to 
the Gaol or Juſtice of that County where he is taken, for he doth not rake 
him purely by the Warrant of the Juſtice, but by the Authority which 
the Law gives him, and the Juſtice's Warrant is a ſufficient Cauſe of Sul- 
picion and Purſuit. 
1 Hiſt, If A. be a Juſtice of Peace in two adjacent Counties, though by ſevera] 
C. 588. Commiſſions, as the Recorder of London is, he, whilſt he lives in one 
County, may ſend his Warrant to apprehend MalefaQors in another, and 
ſend them to Newgate, which is the common Gaol both for London and 
c Middleſex. : 3 
Vue n * The Juſtices of the Peace have Juriſdiction of Felonies ariſing within the 
2 Hal. Hi. Verge. 
F.C 2. | 
2 Hawk. Juſtices of the Peace ſor a County have, by their Commiſſion, an ex- 
. C. 27. preſs Authority as well within Liberties as without, and may execute their 
3 Hiſt. Office within a Town which has a ſpecial Commiſſion of the Peace for its 
{+ 49 own Limits, unlels ſuch Commiſſion have a Clauſe that no other Juſtices, 
| except 


2 Hal Hiſt, 
P, . 115. 


1, 
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thoſe named in it, ſhall any way concern themſelves in the Keeping 
of the Peace within the Liberties of ſuch Town, 
Alſo it ſeems, that though ſuch Commiſſion have a ſpecial excluſive 2 Hal. Hiſt. 
Clauſe, of which the Juſtices have Notice, yet their Acts within a Li- P. C. 47. 
are not void, though perhaps they may be puniſhed for proceeding 2 FaWE. 


in Defiance of ſuch reſtrictive Clauſe, as for a Contempt of the King's Pro- p. C. 37. 


ibition. 
, * By the 9 Geo. 1. cap. 7. /e?, 3. it is enaQted, © That if any Juſtice * Page 295 
« of Peace ſhall dwell in any City, or other Preeinct, that is a County 
« of ifſelf, ſituate within the County at large, for which he ſhall be ap- 
« yointed Juſtice of Peace, although not within the ſame County, it ſhall 
« and may be lawful for any ſuch Juſtice of Peace ro grant Warrants, 
« take Examinations, and make Orders, for any Matrers which any one 
« or more Juſtice or Juſtices of the Peace may act in, at his own 
« Dwelling-houſe, although ſuch Nwelling-houſe be outof the County where 
« he is authorized to act as a Juſtice of Peace, and in ſome City, or 
other Precinct adjoining, that is a County of itſelf; end that all ſuch 
« Warrants, Orders, and other Act or Acts of any ſuch Juſtice of Peace, 
„and the Act or Acts of any Conſtable, Tythingman, Headborough, 
« Overſeer of the Poor, Surveyor of the Highways, or other Officer, in 
« Obedience to any ſuch Warrant or Order, ſhall be valid, good and 
« effectual in the Law, although it happen to be out of the Limits of the 
proper Preeinct or Authority; provided always, that nothing in this 
Act contained ſhall extend to give Power to the Juſtices of Peace for 
« the Counties at large, to hold their general Quarter-Seſſions of the 
peace in Cities or Towns, which are Counties of themſelves, nor to im- 
% power Juſtices of Peace, Sheriffs, Bailiffs, Conſtables, Headboroughs, 
« Tythingmen, Borſholders, or any other Peace-Officers of the Counties 
Hat large, to act or intermeddle in any Matters or Things arifing within 
Cities or Towns, which are Counties of themſelves, and that all ſuch 
Actions and Doings ſhall be of the ſame Force and Effect in Law, and 
* none other, as if this Act had never been made.” 

Two, or more Juſtices, tho' not of the Quorum, impowered to carry 
certain Acts into Execution. 7 Geo, 3. cap. 21.] 


(a) Leaſes and Terms for Years. 


Leaſe for Years is a Contract between Leſſor and Leſſee, for the 
A Poſſeſſion and Profits of Lands, &c. on the one Side, and a Recom- 
pence for Rent, or other Income, on the other, 
This is eſteemed in Law a middle Kind of Intereſt between an Eſtate Spelm. Rem. 
for Life and a Tenancy at Will; for thoſe who held large D iſtricts *- 
and Tracts of Lands, being unacquainted with the Arts of Huſbandry and 
Tillage, found it their Intereſt ro leaſe out their Demeſnes, which for 
want of Care and Cultivation lay Waſte, and afforded them little or 
no 


(a) That able Writer Mr, Juſtice B/ackfone for the Learning relative to Leaſes, which he ſays is 
very curious and diffuſive, refers the Student to this Book, where (he obſerves) the Subject is 
treated in a perſpicuons and maſterly Manner, being ſuppoſed to be extracted from a Manuſcript 
of Sir Geoffrey Gilbert, 2 Black, Com. 322, 323, in Notes, 
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LEASES and TERMS ror YEARS. 


no Profit; and this Way of Letting for Years was thought belt to an. 

ſwer the Deſign and Intentions of the Lord, as well as the ExpeQations 

of the Tenant ; for if they had let them for Life, this had given the 

Tenants too great a Power over the Lord, becauſe then they would haye 

had a Property in the Freehold, and by ſuffering Diſſeiſins, or feigned 

Recoveries to be had againſt themſelves, might have ſhaken, or endan. 

gered the Inheritance of the Owner; and on the other Side, if they had 

leaſed their Land only at Will, few would have been willing to beſtow 

*Page 296 * any great Pains or Induſtry upon ſo precarious a Poſſeſſion, which the ar- 

bitrary Will and Pleaſure of a peeviſh Lord might have defeated. 

Originally Leaſes for Years were but of little Regard, the Tenant 

having only utile, not diretum Dominium, and was ſaid Tenere nomins 

alieno ; and as he had only the Perception of the Profits, whoever re- 

covered the Freehold reduced likewiſe the Poſſeſſion, whether ſuch Re. 

covery were true or feigned ; and the Leſſee had no other Remedy but 

an Action of Covenant againſt the Leſſor; and this, at leaſt, was thought 

a juſt Conſtruction, that he who had deveſted himſelf of the Profits of 

his Lands for a Time, by giving them to another, ſhould be obliged to 

maintain that Gift, to be liable to make Satisfaction if he did not; and 

this was the more reaſonable, becauſe the Leſſee was equally bound to 

anſwer and make good the Rent during the Term ; and if he did not, 

the Law allowed the Leſſor to maintain an Action of Covenant as well 

as of Debt againſt him, for with-holding thereof; and as they made this 

Fide Tit. Conſtruction for the Leflor upon the Words Yielding and Paying, which 
333 were no expreſs Covenant in themſelves, it was but reaſonable th 

137. pl. 1. ſhould make the like Conſtruction for the Leſſee upon the Word Dimiſi, 

which in itſelf no more imported an expreſs Covenant on his Part; but 

by making this Conſtruction mutual, they did Juſtice to both, and by 

mak ing of it at all, they plainly ſhewed their Opinions of the Leaſe to be 

no other than a Contract or Agreement between the Parties, and not ſuch 

| an AQ as transferred any Property to the Leſſee ; and this is one Reaſon 

6a) There- Why Leaſes for Years are conſidered as Chattels, and go to (a) Execu- 


fore if a tors, 

Leaſe be 

made to a Biſhop, Abbot, Parſon, or any other ſole Corporation, and his Succeſſors, for ſuch 2 
Number of Years, yet ic ſhall go to the Executors or Adminiſtrators of the Leſſee, and not to his 
Succeſſors, becauſe a Term for Years being looked npon as a Chattel, the Executors or Admi- 
niſtrators are the only Perſons the Law allows to ſucceed thereto ; and this Succeſſion to the Chat- 
tel cannot be altered or controuled by any Limitation of the Party; but yet in ſuch Caſe it ſeems, 
that the Executors or Adminiſtrators of the Leſſee ſhall hold it in the Right of, and as Truſtees 
for the Succeſſors ; for the Book ſays, they ſhall have it in Auter dreit. Co, Lit, 9. a. 46. b. go. 
a. — But this Rule as to the Succeſſion of Chattels, hath two Exceptions, 1. In caſe of the 
King, who by his Prerogative may take any Chattels in Succeſſion, and conſequently a Leaſe made 
to him and his Succeſſors for Years is good, and ſhall go accordingly, and not to his Executors 
or Adminiſtrators, Co, Lit. go. a. 11 Co. 92 A, The ſecond Exception is in caſe of the 
Chamberlain of London, who, by Cuſtom of the City, confirmed by divers Acts of Parliament, 
may take Chattels in Succeſſion for the Benefit of Orphans ; but Quære, if this Cuſtom extends 
to Leaſes for Years, for the Books, only mention Recognizances, Obligations, c. which are gi- 
ven or entered into to the Chamberlain and his Succeſſors, by way of Security for Orphans Porti- 
ons; Quære therefore if a Leaſe may be made to the Chamberlain and his Succetfors for Years, 
Cro, Eliz, 464. 4 Inſt, 249. 4 Co. 65. Fulwod's Caſe. 


Co, Lit, 45. Another Reaſon was, becauſe at firſt theſe Leaſes were made but for 
9 AS. ſmall Number of Years, (for my Lord Coke tells us, that by the ancient 
5 Law of England, no Man could have made a Leaſe for above forty Years 
Vent, 53, at the moſt,) and the Reaſon thereof ſeems to be, becauſe they were only 
made to ſerve the Occaſions aud Exigencies of the Lord in cultivating and 
improving his Demeſnes, not to borrow Money on or raiſe Portions for 
Daughters, or ſuch other Uſes as are now made thereof; therefore there 
was no need to extend them to any great Length of Time, fince they 
might be renewed as often as Occaſion required; beſides, the Leſſees, if 
they were evicted, being only to recover Damages, it would have been 


fruitleſs 
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ſruitleſs to prolong Leaſes for the Term of 1000 Years, when the Perſons 
who are to poſſeſs under ſuch Leaſes had no Remedy for their Damages bur 
by Recourſe to the Repreſentatives of the original Leſſor. 

Alſo another Reaſon might be, becauſe theſe Leaſes for Years were id: Title 
under the Power of the Freeholder to deſtroy by a Recovery; for the Ne and 
Perſon coming in by the Recovery, was ſuppoſed to come in by Title Pa- Recoveries, 
ramount, and ſo was not bound or obliged by them, and by Conſe- 

* quence few could be willing to take Leaſes for any longer Term, which“ Page 297 
they might ſo eaſily be defeated of. 

But though in the Reign of II. 7. it was reſolved, that the Leſſees ſhould Bro, Tit. 
not only recover Damages as a Recompence for the Poſſeſſion loſt, but Lean 26. 
ſhould alſo recover the Poſſeſũon nſelf ; and the Statue 21 II. 8. cap. 3 198, 

ives the Termor Power to falſify all manner of Recoveries had againſt the Vaugh. 127. 
Tenant of the Freehold, upon feigned and uatrue Titles; from whence Men 4 co, $0, 
began to limit long Leaſes, becauſe by ſuch Purchaſes they eſcaped the Lev. 46, 
Wardſhip, Relief, and other Burdens that were annexed to the ancient Te-2 Mod. 18, 
nures, yer no Alteration was made in the Succeſſion to them, the Law hav- 
ing been formerly ſettled as to chat Point; and if they had not carried the 
Succeſſion in the Manner they formerly did, they had loſt the End of ſuch 
Limitation, 

And though at this Day Terms for Years are multiplied to a much longer 
Duration than they were formerly, and there is now ample Remedy to re- 
cover the Term itſelf, yet the Succeſſion continues the ſame ; for befides the 
Reaſons already given, it would be inconvenient to have had one Rule of 
Property for ſhort Terms, and another for thoſe that were longer, being 
all of the ſame Nature, and ſtill no more than Leaſes for Years ; beſides 
the Dificulty of fixing the juſt Bounds to any preciſe determinate Number 
of Years, ſince one or two Years, more or leſs, would have made very little 
Difference in Reaſon, were the Bounds affixed to Leaſes of never ſo long a 
Continuance, and long or ſhort are only Terms of Compariſon ; as a Leaſe 
for forty Years is long with reſpect to one of eight or ten Years, and yet 
ſhort with reſpect to another of a hundred Years ; therefore that there might 
be an Uniformity in the Law, all Leaſes for Years are held to be of leſs 
Value than Eſtates for Life, as being originally of much ſhorter Duration, 
and alſo becauſe they were under the Power of the Tenant of the Freehold 
anon and therefore are conſidered only as Chattels, and caſt upon the 

xecutors. 


We ſhall conſider this Head under the following Diviſions. 


(A) Of what Things Leaſes map be made foz 
Hears. 300. 

(B) Of the Perſons by whom Leafes map be 
made; and herein, firlt, of Leaſes bp Jnfants. 


zog. 
(C) Of Leaſes made by husband and Mike. 305. 
And herein, 
1. Of Leaſes made by Huſband and Wife by the 


Common Law. 305. | 
2. Ot Leaſes made by them purſuant to the Statute 
of 32 H. 8. cap. 28. 309. 


(D) Of Leaſes by Tenant in Tail. 310. 
And 
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And herein, 


1. What Leaſes Tenant in Tail might have made by 
the Common Law. 310. 

2. What Leaſes Tenant in Tail may now make to 
bind his Iſſue, ſince the 32 H. 8. cap. 28. 319. 
3. When and in what Caſes the Iſſue in Tail, or 
Strangers, ſhall be bound by voidable Leaſes made 

by Tenant in Tail. 322. 


*Page2g3 (E) Of Leaſes foz Lives oz Years by Eccleſi- 
aſtical Perſons. 327. 


And herein, 


1. What Leaſes they might have made by the Cont. 
mon Law, and of the ſeveral enabling and diſabling 

_ Statutes, with ſome general Obſervations on them. 
327+ 

2. Of the Rules to be obſerved, and Qualifications re. 
quiſite to the Perfection of ſuch Leaſes. 336. 


And herein, 


Rule ti. Where an Indenture or Deed is neceſſary. 336. 
Rule 2. When ſuch Leaſes are to begin. 340. 


And herein, 


1. When ſuch Leaſes as have no Date at all, or a 
void or impoſſible Date, are to begin. 340. 
2. Such Leaſes as have a good Date, and are deli- 
vered on the ſame Day ; in what Caſes the Day 
of the Date or Delivery is to be taken inclu- 

ſive, and in what Caſes excluſive. 340. 

3. Such Leaſes as have a good Date, but are not 
delivered till a Week or Month, c. after, 
when they are to begin, and how the Declaration 
on ſuch Leaſes is to be framed. 342. 


Rule z. Within what Time the old Leaſe is to be ſur- 
| rendered; and herein of concurrent Leaſes. 345. 
Rule 4. That ſuch Leaſes are not to exceed three Lives 
or Twenty-one Tears. 350. 
Rule 5. Of what Things Leaſes may be made to bind 
the Succeſſor. 351. 
Rule 6. What ſhall be ſaid a uſual Letting to Farm up- 
on the ſeveral Statutes, and by what Perſons. 


355. 3 
Rule 7. What Rent is to be reſerved. 358. 
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And therein, 
1. That there muſt be a Rent reſerved. 358. 

2. That this Rent muſt continue due, and be pay- 
able to the Leſſors and their Succeſſors. 358. 
3. That ſuch Rent mult be the fame, or more in 
Quantity than bath been reſerved within twenty 

Years next before ſuch Leaſe made, 359. 


And herein, 

1. What ſhall be ſaid to be the antient Rent, where 
Variety of Rents have been reſerved, or ſome- 
thing tormerly reſerved now omitted or varied. 

2. 3 Manner ſuch Reſervation is to be made. 
361. 

z. Where the Addition of more Land, with or 
without the Addition of more Rent, ſhall avoid 
ſuch Leaſes. 363. 

4. Where a Reſervation of the whole Rent, or on- 
ly pro Rata on a Leaſe of Part ſhall be good. 364. 


Rule 8. That ſuch Leaſes muſt not be made without © 


Impeachment of Waſte. 365. 


„(F) Of Leaſes by Parſons, Uicars and others Page 299 


with reſpec to other Qualifications. 366. 


(G Of the Conſent oz Confirmation of others to 


Leaſes made bp Eccleſiaſtical Perſons. 374. 


And herein, 

1. Where Confirmation is neceſſary either in reſpect 
of the Leaſes or Eſtates made, or of the Perſons 
making the ſame. 574. 


2. What Perſons are to confirm ſuch Leaſes or Eſ- 
tates, and in what Manner, 375. 

3. What Eſtates they who make ſuch Confirmation 
are to have. 385. 

4. At what Time ſuch Confirmation is to be made. 
388, | 

5. How far a Regard is to be had to the true Nam- 
ing of the Corporation or Perſons who do con- 
firm. 390. 


(H) Of void oz voidable Leaſes bp Eccleſiaſtical 


Perſons. 390. 


And herein, 


1. Againſt whom Leaſes not purſuant to the Sta- 


tutes, or otherwiſe defective, are void or only 
voidable. 390. 


2. By what Means and in what Caſes ſuch voidable 


Leaſes may be made good. 395. 


Vo“, III. B b 3. The 
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3. The Manner of avoiding ſuch Leaſes as are only 


voidable. 396. ; 


(1) Of Leafes made by thoſe who have but a parti⸗ 
cular Eſtate oz Intereſt in the Lands leaſed, 39). 


And herein, | 
1. Of Leaſes made by Tenant in Dower or Curteſy, 
97* 
2. "Of Leaſes made by Tenant for Life. 
Of Derivative Leaſes, or by one who is but a Leſſee 
for Years himſelf. 398. 
4. Of Leaſes made by a Diſſeiſor or Diſſeiſee. 399. 
5. Of Leaſes made by Joint-tenants or Tenants in 
Common. 401. 
6. Of Leaſes made by Copyholders. 402. 
7. Of Leaſes made by Executors or Adminiſtrators. 


405. 
8. of Leafes made by a Bailiff of a Manor. 406. 
9. Of I. eaſes made by a Guardian. 406. 
10. Of Leaſes made purſuant to Authority. 408. 
11. Of Leaſes made purſuant to Powers in private 

Conveyances and Settlements. 411, 


(K) By what Fozm of Wozds Leaſes map be made. 


419. | 
(L) Uhat Certaintp is requiſite to Leaſes foz Years 
ag to their Beginning, Continuance and Ending. 

424. 

And herein, | 

1. With regard to the Date of the Leaſe. 424. 

2. With regard to other Circumſtances taken notice 
of in the Deed of Leaſe, whereby to aſcertain the 
Commencement thereof. 429. | 

3. The Certainty of Leaſes for Years as to their 
Continuance. 430. | 

4. The Certainty of Leaſes for Years as to their Du- 


ration and Ending. 434. 


Page 300 (M) In what Caſes and to what Reſpeſts an Entrp 

- bp the Leſſee is requiſite to the Perfection of his 

of Leaſe. 436. f | | 

(N) Leaſes foz Pears, when to take Effect as a Be- 

verſion, when as a future Jntereſt, and when 

neither the one noz the other. 438. 

(O) Leaſes foz Years by Eſtoppel, how far and 
againſt whom ſuch Leaſes are good. 441. 

(P) Leaſes foꝛ Peors and future Jntereſis, how far 

thep map be barred oz deſtroned, and how far not, 

and where an Entry befoze the Term begun is a 

Diſſeiſin. 446. (Q) How 


LEASES up TERMS rox YEARS. 


(Q) How far, and by what Means, Leaſes fo; 
ears in Truſt to attend an Inheritance may be 
arred oz deſtroped. 448. i 
(x) Leaſes foz Years, when merged by Union with 
the Freehold oz Fee. 451. | x 
($) Ot Surrenders of Leaſes foz Years. 45). 


And herein, 


1, Of Surrenders in Fact or Expreſs. 457. 


*S 


And here again, 


1. By what Words ſuch Surrender may be made. 457. 
2. Upon what Eſtate ſuch Surrender may operate. 458. 
z. Of Surrenders in Law, or implied Surrenders. 459. 


And herein, 


1. With regard to Leaſes in Poſſeſſun. 459. 
2. With regard to Leaſes in Futuro. 462. 
3. With regard to the Thing itſelf ſo ſurrendered. 462. 


(T) Leaſes, when determined by cancelling the 


* — — — — 
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(4) Of what Things Leaſes map be made foz 
Bears. 
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FTER ſuch Time as Leaſes for Years began to be looked upon as Godb, 112. 
fixed and permanent Intereſts, and that the Leſſees were ſufficiently Leon. 4a. 
provided to defend themſelves, and their Poſſeſſions, againſt the Acts and Owen 139. 
heroachments as well of the Leſſor as of Strangers, Men found it their 2 5 
lntereſt to improve and encourage this Sort of Property, and therefore 1715 - Pray 
extended it to all Sorts of Intereſts and Poſſeſſions whatſoever, being led b. 
thereto by that known Rule, that whatſoever may be granted or parted Bro. Tit. 
vith for ever, may be granted or parted with for a Time; and therefore Leer 23. 
dot only Lands and Houſes have been lett for Years, but alſo Goods and * — 
| Chattels, though the Intereſt of the Leſſee therein differs from the In- 
tereſt he hath in Lands or Houſes fo lett for Years ; For if one leaſe for 
Years a Stock of live Cattle, ſuch Leaſe is good, and the Leſſee hath 
omly the Uſe and Profits of them during the Term; but yet the Leſſor 
bath not any Reverſion in them to grant over to another, either during 
1 the Term or after, till the Leſſee hath re-delivered them to him as he 
would have of Lands in caſe of ſuch Leaſe for Years, for the Leſſor 
Z bath only a Poſſibility of Property in caſe they all outlive the Term; for Page 30 
any of them die during the Term, the Leſſor cannot have them again 
1 iter the Term; and during the Term he hath nothing to do with them, 
| nd conſequently of ſuch as die, the Property reſts abſolutely in the Leſſee ; 


t. whether they live or die, yet all the young ones coming of them, as 
a lambs, Calves, Cc. belong abſolutely 8 ſſee as Prebes ariſing ang 
w B b 2 ſevered 


LEASES AA p TERMS rok YEARS. 


ſevered from the Principal, ſince otherwiſe the Leſſee would pay his Rent 
for nothing; and therefore this differs from a Leaſe of other dead Goods 
and Chattels ; for there if any Thing be added for the Repairing, Meng. 
ing or Improving thereof, the Leſſor ſhail have the Tmprovements and Ad- 
ditions, together with the Principal, after the Leaſe ended, becauſe th 
cannot be 2 without deſtroy ing or ſpoiling the Principal ; neither 1; 
the Succeſſion of young ones, in caſe any of the old ones die, to be re. 
ſembled to a Corporation Aggregate, whereof when any die, thoſe that 
| ſucceed ſhall be ſaid Part of the ſame Corporation, for the Corporation, ix 
Its public Capacity, never dies; but this beirg a Leaſe of ſuch and fuch 
individua} Cattle, when any of them dic, the Pullibility of reverting Pro- 
perty, which was left in the Leſſor, is determined and at an End ; but the 
Leſſee in ſuch Cafe cannot kill, deſtiov, ſell, or give them away, during 
the Term, without being ſubje& to an Action of Ireſpaſe, as it thoul: 
Lit. .. 71, ſeem ; but in caſe of a Leaſe of a Rouſe, together with Goods, it is uſua! 
Co, Lit. 57.to make a Schedule thereof, and affix 11 to the Leafe, and to have a Core. 
* nant from the Leſſce to re deliver them et the End of the Term, and with- 
out ſuch Covenant the Leſſor could have no other Remedy, but 'Trover or 
Detinue ſor them after the Leaſe ended. 
Rro. Tit, If one hath a Corody for Lite, he may Jet it to another, or to the 
Leajes 40. Grantor himſelf; ſo may the Grantee of Houſe- Boot, or Hay-Boot ; but 
| in caſe ſuch Leaſe be to the Leſſor himſelf, rendering Rent, he can only 
have them by way of Retainer, being to aiiſe out of his own Proviſion, or 
his own Land. 
Hard, 357. But as to Lands, or other Things of Inheritance, as they may be 
| granted or departed with for ever, ſo they may for a Time, and conſe— 
quently may be leaſed for Years in all Caſes where no Inconvenicnee 
or Injury to the Public is like to enſue; for then Mens private Intercfts 
muſt give way to the Public, and what might otherwiſe in its own 
Nature be good and allowable, muft upon that Account be diſallowed and 
ſtand condemned; wherefore it having been ſettled, that all Leaſes for 
9 Co, 97. Years were but Chattels, and as ſuch ihould go to Fxecutors or Ad- 
Kol. Abr. miniſtrators: The firſt Caſe wherein we find any Objection to a Leaſe for 
. Years is, that of the Office of Marſhal of the King's Bench Priton, for 
153, Sir that being an Office of great Truſt, concerning the Adminiſtration of 
Geerge Rey- Juſtice in the Keeping of Priſoners, if it ſliould be granted for Years, 
nelde's Cate. might be injurious to the Public, by being in Suſpence till Probate of 
Tro. Car. the Will or Adminiſtration taken out; and if the Officer ſhould die in- 
de bted, ſo that none would prove his Will, or take out Adminiſtration, 
Hob, 153, then there would he no Officer at all, and Exccutors or Acninittrators 
3 Med. 145. would be in by AQ of Law, without Allowance of the Court; alio it 
might be a Queſtion, if ſuch Office ſhould not Le forfeited by Oui lav, 
or be Aſſets in the 'Executor's Hands; and many other Inconventencies 
would follow, if ſuch Grant for Years were allowed ; for the ſame Res- 
ſons it was held likewiſe, that the Offices of Cuflos Brevium, Chireyra- 
mat Clerk of the Pipe, of the King's Silver, or of the Crown, Kemcu— 
Trancer or Chamberlain of the Exchequer, Prothonotaries, and other 
Offices in the ſeveral Courts of Juſtice, cannot be granted for Years; 
and though the Offices of Sheriff and Coroner were granted for Years til 
reſtrained by 14 E. 3. cap 7. yet it was never debated what Inconveniencts 
might enſue by allowing thereof; and theſe Reaſons held equally good 
Fa ge 362 ® againſt granting the Office of Warden of the Fleet, or any other (4) 
2 ©tz, Gaolerſhip. | 
.. . it bs - 5 
iv by may Lord Chancellor, that he thought the Caſe of a Gavlerſhip not grantable for Vea 
6 Can Hip t over, . 


Ard 


Ard 


Executors and Adminiſtrators, during the Ideocy; Sir Alexander dies, and Prodgers ver. 
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And although it hath been reſolved, tha: the Office of the Marſhal of 6 Mod. 57. 
the King's Bench Priſon cannot be granted for Years, yet it hath been held Surron'sCaſe. 
that a Leaſe thereof for Years during the Life of the Grantee is good ; Butſee Hob. 
for hereby the Danger of the Office's going to Executors is avoided, which * 


the Book ſays is the ſole Reaſon why the Office is not abſolutely grantable 3 : 
* 2 Ld. Raym. 


. 100 c, 1038. 
1245. 12 Mod, 516. 11 Mod, 42. pl. 1. 2 Salk. 587. pl. 2. 


Alſo it appears that the Dean and Chapter of WWeftminfter made a Leaſe Raym. 216, 
for Years of the Gatehouſe Priſon, and the Lefſee had committed ſeveral * _ 71. 
Offences which amounted to a Forfeirure, for which the Office was ſeized, Ah. Lag 
but no (5) ObjeCtion made to its being let for Years, ver, Le 


Broughton. 
(/ Nee; There ſeems a Difference between Sir George Reynolds Cafe and this, becauſe in Sir George 
Reynolds's Caſe the Grant for Years was from the Crown, in whom all Offices, in relation to the 
Adminiſtration of Juſtice, are originally and inherently lodged ; and therefore for the Crown to 
gr-nt out ſuch Office for Years may be liable to the Objections before mentioned; but in this 
Caſe the Dean and Chapter are the immediate Grantees of the Crown, and they have the Office to 
them and their Succeſſors for ever in Fee, and are perpetual Gaolers themſelves, and anſwerable 
to the Crown, notwithſtanding any ſuperior Leaſe to another; and therefore they always take 
Security of ſuch Under-Leilee for their own Indemnity, 


But ſuch Offices as do not concern the Adminiſtration of Juſtice, but Hard. 46. 
only require Skill and Diligence, may be granted for Years, becauſe they _ and 
may be executed by Deputy, without any Inconvenience to the Public : 

Therefore where a Grant for Years was made of the Office of Garbler of 

Spices in London, it was adjudged to be a good Grant, or at leaſt a good 

Appointment for Years, within the Intent of the Statute, 1 Jac 1. cap. 19. 

The Office of Printer was granted for Years, 6 Car. 1. and held a good Hard. 352. 
Grant, being but an Employment: So the Office of Poſt-maſter was 
granted to the Lord Stanhope for Years, and held good. 

The Office of Regiſter of Policies of Aſſurance in London concerning Hard. 361, 

Merchants was granted by the King for Years, and adjudged to be a good 3 54, 357. 
Grant, becauſe it did not concern the Adminiſtration of Juſtice in any | 
Court, but required only the Skill of writing after a Copy: So the Office of 
making and ſealing Subpenas granted for Years, and allowed to be good ; 
and there ſeveral Precedents are cited of Offices granted for Years ; as, 
rſt, Offices in which the Safety of the Realm was concerned, as the Office 
of the Warden of a Haven or Port by H. 6. of Gunpowder 1 Car. 1. of 
making Gunpowder by Car. 2. Alſo Offices concerning the Trade of the Dyer 30g. 
Realm have been granted for Years ; as 1 H. 7. of the Exchange of Mo- Hob. 146. 
ney; 18 H. 8. of Gager; 17 Rich. 2. of Aulnager, though a Seal belongs 3 Keb. 80 
to it, with which the Officer is intruſted ; of the Letter-Office, 3 Car. 1. 
Allo Offices in Courts of Juſtice have been granted for Years ; as the Of- 
ice of Surveyor of the Green Wax, of the Sixpenny Writs in Chancery 
and Subpanas, of Comptroller and Cuſtomer, and af making out Proceſs 
in C. B. Ali theſe, and ſeveral others, have been granted for Years ; but 
no Diſpute having been made of the Validity of them, how far ſome of 
them would hold at this Day, may b- a Queſtion. | 

But where one made a Grant for Years of the Stewardſhip of a Court- Lev. 245 
Leet and Court-Baron, this was held void as to the Court-Leet, being a 2 Jon. 126. 
Judicial Office, but good as to the Court-Baron, being only miniſterial, and Howard and 
the duitors Judges thereof; but the Grant appearing afterwards to be for Mcd. 
Years determinable upon the Death of the Leſſee, it was held good for 
both, becauſe there was no Danger of its coming to Executors or Admini- 

tors, | 
One Mrs. Dennis was found by Office to be an Ideot a Nativitate ; the * Page 303 
King grants the Cuſtody of Body and Eſtate to Sir Alexander Frazier, his 2 Chan Ca, 


| then Lady Frazir: 


LEASES Au TERMS ro: YEARS, 


Vern, 9. then the King grants the Cuſtody to Mr. Prodgers ; and whether he or the 
137- S. C. Executrix of Sir Alexander had the better Title, was the Queſtion, It was 
ſaid to be a Truſt in the King, and therefore not grantable to Executors or 
Adminiſtrators, and that if the Grantee die inteſtate, there would be none ts 
take care of the Ideot. On the other Side it was ſaid, that the King had 
not only a Truſt, but an Intereſt, and might have diſpoſed of the Profis 
to his own Uſe. or grant them over as he thought fit, in caſe of an Idec, 
though it was otherwiſe in caſe of a Lunatick ; and that it being a Chattel 
ſhould naturally go to Executors ; and to this Opinion my Lord Chancellor 
inclined, but directed the Validity of the Patent to be tried at Law; and 
{«) 3 Mod. (a) in B. R. the Grant to Sir Alexander was held good; for the King has 
43- 9 Mod. the ſame Intereſt in an Ideot that he had in his Ward, which 3-6 wem 


8. 2 Stra. a d, v 
2 3 to the Executor of his Grantee though it was otherwiſe in the Caſe of + 
1208. Vern. Lunatick. 


192, 414 | 
Proc: Chan. 203. Will. Rep. 701. pl. 204, 2 Will. Rep. 103, (628,) 263, 544. pl. 156, 


(638,) 118, 3 Will. Rep. 108, 111, 389. | 


2 Rol. Rep. The Office of Park-keeper was granted for Years, and no ObjeQion 
274 made to it; for this does not concern the Adminiſtration of Juſtice, but 
Ee 413. only requires Diligence and Care. 

Co. Lit 16. Dignities or Honours cannot be granted for Years ; as to be Earl, 
Duke, Baron, &c. becauſe then they muſt go to the Executors or Admini- 
ſtrators, whilſt the Eſtate that ſhould ſupport them would go to the Heir, 
and ſo introduce Confuſion and Abſurdity. 

By the 23 H. 6. cap. 10. it is provided, © That no Sheriff ſhall let to 
« Farm in any Manner his County, nor any of his Bailiwicks, Hundreds 
„or Wapentakes ;” which proves that before this Statute it was not unuſual 
to let them to Farm. | 

By the 12 Car. 2. cap. 23. ſect. 27. the Lord Treaſurer or Commii- 
ſioners of the Treaſury for the Time being have Power to let to Farm all 
or any the Rates or Duties of Exciſe upon Beer, Ale, Cyder, and other 
Liquors therein mentioned, ſo as the ſame exceed not the Term of three 
Years ; without which Clauſe the Treaſurer or Commiſſioners of the 
Treaſury could not have made ſuch Leaſe, though perhaps the King him- 
ſelf might, having the abſolute Intereſt and Ownerthip therein. 

By the 12 Car. 2. cap. 25. ſed. 3. Power is given to the King's Agents 
for granting of Wine Licences to any Perſon or Perſons for any Time or 
Term not exceeding twenty-one Years, if ſuch Perfon or Perſons thall ſo 
long live, upon ſuch Rent as ſhall be agreed on, to be paid Half-yearly ; 
and ſuch Licence not to be granted to any but thoſe who perſonally uſe the 
Trade of ſelling by Retail, or to the Landlord of ſuch Houſe, nor ſhall ihe 
ſame be aſſignable, or of any Benefit but only to the firſt Taker. | 

By the 12 Car. 2. cap. 25. ſect. 16. it is provided, that his Majeſty, his 
Heirs and Succeſſors, may grant the Office of Poſtmaſter-General, with ali 
Profits, Fees, &c. to any Perſon or Perions for Life, or Term of Years 
not exceeding twenty-one Years, under ſuch Rents and Covenants as ſhall 
be thought beſt for the Good of the Kingdom. 

By the 22 & 23 Car. 2. cap. 14. ſet. G. Power was given to the Maſter 
and Chaplains of the Savey, to encourage the Rebuilding thereof, to demiſe 
any of the Lodgings for any Term not exceeding forty Years, under ſuch 
Rents as they could procure, - without renewing. 


b. 9. Co. 97. 


* 


0 e 


LEASES and TERMS rozx YEARS. 


* (B) Of the Perſons who map make Leaſes ; and *Page 304 
herein, firſt, of Leaſes made bp Inkants. 


S to Leaſes made by Infants, or ſuch as are under the Age of twenty- 
one Years, what ſeems moſt conſiderable is, whether any, and what 
Leaſes for Years ma 'e by ſuch are abſolutely and ip/o facto void, or only 
voidable by them; about which the Opinions of the Books ſeem a little 
unſettled. 
Some Opinions are, that all Leaſes for Years made by Infants (a) with- gg, 10 
out Reſervation of Rent, are abſolutely void, and not merely voidable. 2 Leon, 218. 


Hutton 10a. 
Rol. Rep. 441. (a) So if a Trifle or ly had been reſerved, as a Pepper Corn, Mod, 263. 
See Fitzgib. 301. 10 Mod. 421, 424, 436, 533. 12 Mod 162. But that a Leaſe made by an 
Infant to try his Title is good, though no Rent be reſerved, Moor 105, 2 Leon, 216. Noy 130, 


Other Opinions there are, that Leaſes for Years in general by Infants are Lit. f. 547, 
only voidable, and not void, without taking notice whether any Rent were Co. Lit. 45, 


| reſerved on ſuch Leaſes, or not; and ſome even ſeem to hold, that though b. 308. a. 


no Rent at all be reſerved, yet the Leaſes are not thereby abſolutely void, oy 73 

but only voidable by the Infants when they come of Age, and that they FY 

may confirm the ſame at their ful] Age by accepting of Fealty, which is at 

leaſt incident to every Leaſe. : 
Alſo moſt of the Books agree, that if a Rent were reſerved on ſuch 


Leaſe for Years, then it would be only voidable by the Infant at full Age, * 

without ſaying how it would be if no Rent at all were reſerved, unleſs by Moor 664. 

Implication that it would be void in ſuch Caſe. Rol. Abr. 
729, 730. 


3 Mod. 307. And ſee 10 Mod. 29, 85, 67, 139, 277. Perk, ſ. 139. March 141, Fitzgib, 
275, 276, 277, Cc. Lit. ſ. 259. Will, Rep, 389. pl. 103, 553. pl. 162, 559, 734. Pl. 734+ 
2 Will, Rep. 244. 3 Will. Rep. 208, 206. pl. 51. 


But all the Books agree, that if an Infant make a Leaſe for Years, he 5 Co. 119. 
cannot plead Non eff factum, but muſt avoid it by pleading the ſpecial : Luft. 117 
Matter of his Infancy ; which ſeems to favour the Opinion of thoſe who | 2 = 
hold that the Leaſe is not abſolutely void; for if the Leaſe were abſolutely Eliz. 125,8 55 
void, there does not ſeem to be any good Reaſon why he might nor plead Poph, 158. 
Non eft factum, as a Feme Covert certainly may do in ſuch Caſe, whoſe 10 Co. 43. 
Leaſe is abſolutely void, ſo that no Acceptance of Rent after her Huſband's = n = 
Death can make it good. | 455 9 

An Infant Copyholder without Licence of the Lord made a Leaſe for 2 
Years by Parol, rendering Rent, and at full Age was admitted, and aecept-Latch 199. 
ed the Rent, and then ouſted the Leſſee ; and in this Cafe, though it was Godb. 364. 
agreed, that a Leaſe for Years, rendering Rent, by an Infant, of Freehold hie, and 
Lands was only voidable, yet it was urged that in Caſe of a Copyhold — 2 
would be otherwiſe, becauſe the Leaſe not being warranted by the Cuſtom — 158 9 
would be a Diſſeiſin to the Lord, and conſequently a Forfeiture of his Copy- B. C. which 
hold, which being a great Miſchief to the Infant, the Court ought rather to laſt Book 
help him, by adjudging ſuch Leaſe to be abſolutely void ; bur notwithſtand- fays, that it 
ing this, it was adjudged that the Leaſe was a good Leaſe till avoided, and 5 held to 


that a Leaſe for Years by a Copyholder without Licence is not a Diſſeiſin ae —— 


and admitting it ſhould be a Forfeiture in this Caſe, yet if the Lord enters Lord, but 


for it, the Infant may re-enter upon him, and ſo is at no Miſchief, and that admit- 
therefore having accepted the Rent at full Age, hath made it good and ting it were, 


a . yet it was a 
navoidable. 1 good Leaſe 


P as toall 
Strangers, and that for this Reaſon principally it was adjudged ſuch Acceptance made it good. 


If an Infant takes a Leaſe for Years of Lands, rendering Rent, which Cro.Jac.320 


Kattley and Elliot. Godb, 120, 2 Bulf, 69. Rol. Abr. 731. S. C. adjudged. 
1s 
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is in Arrear ſor ſeveral Years, then the Infant comes of Age, and ſtill 

Page 305 continues the Occupation of the Land, this makes the Leaſe good and 
unavoidable and by conſequence makes him chargeable with all the Ar. 
rears incurred during his Minority ; for though at full Age he might haye 
departed from his Bargain, and thereby have avoided Payment of the 
Arrears which the Leſſor ſuffered ro incur. during his Minority, yet his 
Continuance of Poſſeiſion after his full Age rarifies and affirms the Contract 
ab Initio, and ſo gives Remedy for the Arrears of Rent incurred from the 
Time of the Contract made. 

Dalf. 64. But it an Infant poſſeſſed of a Term for Years ſells it for Money, and 

Curiam, after he comes of full Age receives Part of the Money for it, he ſhall 

avoid the Grant notwithſtanding ; for the Contract, as ſaid, being void in 
the Commencement, ir cannot be made good by any ſubſequent AQ. 

Co. Lit. 45. b. By Cuſtom in ſome Places an Infant ſeiſed of Lands in Socage may at 
the Age of fifteen Years make a Leaſe for Years, which ſhall bind him 
after he comes of Age; for the Cuſtom makes fifteen his full Age for that 
Purpoſe. | 

4 Leon, 4, An Infant made a Leaſe for Years, and at full Age ſaid to the Leſſee, 
God give you Toy of it; this was held by Mead a good Affirmation of the 
Lo ; for this is a uſual Compliment to expreſs one's Aſſent and Appro- 

| bation of what is done. | 

Plow. 212. If the King within Age makes a Leaſe for Years, this is binding pre- 

Dyer 209. ſently, and cannot be avoided by him, either during his Minority or when 

— 1 he comes of Age; for the Politick Rules of Government have thought it 

— neceſſary that he, who is ro govern and manage the whole Kingdom, 
ſhould never be conſidered as a Minor, incapable ot governing hinfelf and 
his own Affairs. 


* 


(C) Of Leaſes made by Hus band and life: 
And herein, 


1. Of Leaſes made by Huſband and Wife by the Common Law. 


Bro. Tit. Ace- I T js clearly agreed, that if a Huſband ſeized of Lands in Right of his 
3 Wife, make a Leaſe thereof by Indenture or Deed Poll, reſerving 
4 _ ac, Rent, that this 1s a good Leafe for the whole Term, unleſs the Wite by 
332. Jordan ſome Act after the Huſband's Death ithews her Diffent therero ; for 1t ſhe 
and Wilkes. accepts Rent which becomes due after his Death, the Leaſe is thereby 
2 And, 42. become abſolute and unvoidable; the Reaſon whereof is, that the Wife 
de s, aſter her Intermarriage being by Law diſabled to contract tor or make 
, ow» *37* any Diſpoſition of her own PoſſiHlions, as having ſubjected herſelf and 
her whole Will to the Will and Power of her Huſband, the Law there- 
upon transfers the Power of dealing and contracting for her Poſſeſſions to 
the Huſband, becauſe no other can intermeddle therewith, and with- 
out ſuch Power in the Huſband they would be obliged ro keep them 
in their own Manurance or Occupation, which might be greatly to the 
Prejudice of both; but to prevent the Huſbind's abuſing ſuch Power, 
and leſt he ſhould make Leafes to the Prejudice of his Wite's Inheritance, 
the Law has left her at Liberty after his Death either to affirm and make 
good ſuch Leaſe, or to defeat and avoid it, as ſhe finds moſt ſubſervient to 

her own Intereſt. 
So if the Wife join in ſuch Leaſe for Years by Indenture, if not made 
Cro. Jac. 563 purſuant to the 32 H. 8. cap. 28. +. the is after her Huſband's Death at 
oo 7 . ( FT VEN | | Iibery 
406. Cro, Jac. 617., Telv. 1. Cro. Eliz, 769. Rol. Abr. 350,—+ Vide pe zog, 310. 
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liberty * either to affirm it by Acceptauce of Rent, or to diſſent to and * Page 306 
4void it by bringing of Treſpaſs, Ic. in the ſame Manner as if ſhe had 
deen no Party thereto ; for her pony during the Coverture, when the was 
not ſui Juris, but under the Power of the Huſband, will not bind her after 
his Death; and if ſhe chuſes to avoid ſuch Leaſe, notwithſtanding her 


joining therein, then it is ſo abſolutely defeated ab initio as to her, that 


ſhe may plead Non demifit, becauſe as to any Intereſt that paſſed from 
her the did not demiſe, nor in Truth had any Power to contract, but the 
whole Intereſt paſſed from the Huſband, and the Leſſee is in merely by 
virtue of the Huſband's Contract; and yet, becauſe the Leſſee by his 


Acceptance of ſuch Leaſe admitted them both to have Power to join 


therein, he muſt accordingly during the Coverture declare of the Leaſe by 

them both, as an eſſential Part of the Deſcription of the Leaſe whereby he 

makes Title. | 
But the Indenture or Deed Poll, whereby ſuch Leaſe was made, being 2 Co. 6r. 

no eſſential Part either of the Deſcription or Leaſe itſelf, becauſe the Huſ- 3 Co. 21. 

band during the Coverture might have made it by Parol only; therefore _ ow wo 

it is neither neceſſary nor uſual for the Leſſee in his Declaration to make Cro, Elz. 

any Mention thereof. 438, 482, 

Sav. tog, 110, 112, Cro, Car, 527. 


80 alſo if the Wife's Part in ſuch Leaſe were merely void, and her Velv. 1. U- 
joining therein would have no Effect to help the Deſcription of the Leaſe, {en _ Rich. 
then the Leſſee ought in his Declaration upon ſuch Leaſe to leave out the Hopki IS 
Wife, otherwiſe his inſerting of her as one of the Leſſors will vitiate his Caſe; and 
Declaration; therefore where the Huſband and Wife ſealed a Leaſe for the S. C. 
Years of the Wife's Lands, and at the ſame Time executed a Letter of 2 Bulſ. 13. 
Attorney to a third Perſon to deliver ſuch Leaſe as their Deed to the Leſſee, _ 
which he did accordingly, and then the Leſſee brought an Ejectment, and 2 1 
declared of this by Baron and Feme; to which Not guilty being pleaded, 
this ſpecial Matrer was found ; and the Court, after Argument, gave Jalg- 
ment that the Plaintiff had failed in his Declaration, becauſe, as this Caſe 
was, it was only the Leaſe of the Huſband ; for the Delivery of the Deed 
being eſſential to make it a complete Deed, this ought to have been done 
by the Wife herſelf in Perſon ; for th not being ſui Juris, could not by 
ſuch Letter of Attorney delegate any Power or Authority whatſoever to 
another, but ſuch Delegation was merely null and void ; and by conſequence 
the Attorney's delivering it in her Name was to no Purpoſe, but it was 
only the Leaſe of the Huſband, as being only effeQually delivered by him ; 
and therefore the Plaintiff ought to have declared accordingly ; for upon 
the Matter it was no Leaſe by the Huſband and Wife, and then the Plaintiff 
declaring upon it as ſuch, hath failed in his Deſcription of the Leaſe where- 
on he was to recover, 

Accordingly in another Caſe, where in Ejectment the Plantiff declared Cro. Jac. 61 
on a Leaſe by the Huſband only, and Not guilty pleaded, the like ſpecial Gardiner and 
Matter was ſound as in the former. Caſe, and Exception taken to the De- Norman. 
claration, becauſe the Wife was omited ; yet the Court held the Declara- 
tion good, and diſallowed the Exception, becauſe her Manner of joining in 
the Leaſe was merely void, as if ſhe had not been named therein, and then 
the Plaintiff in his Deſcription of ſuch Leaſe did well to omit her. 

But now if the Huſband and Wife join in a Leaſe for Years by Parol Oro. Eliz. 
of the Wife's Lands, rendering Rent, or if the Huſband ſolely make ſuch ©56- 

Parol Leaſe, rendering Rent, this determines abſolutely by his Death, ſo +11 528 
that no Acceptance of Rent, or other Act done by the Wife, will prevent wars Jac. 563 
its Avoidance ; the Reaſon whereof given in the Books is, that her Aſſent Dyerg1, 146 
ought to appear to be given at the Time when the Leaſe was made, Leon. 192, 
which without ſome Deed or Inſtrument in Writing it cannot do; but *94+ 

this ſeems a very indifferent Reaſon, when n the Caſe of a Leaſe for 


Years © 


— — 


— — ꝶ — — — — — — — —0 
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*Page 307* Years by the Huſband, ſolely by Deed, her Aſſent appears not at all, 
but rather the contrary ; and yet the may affirm ſuch Leaſe, if ſhe thinks 
fir, after his Death, as well as if ſhe had joined therein ; therefore a 
better Reaſon for this Diſtinction ſeems to be, that the Inheritance and 
Right of the Eftate continuing ſtill in the Wife, notwithſtanding the 
Intermarriage, if the Huſband does nothing to diſontinue, or deveſt that 
Eftate, all Charges of his thereout fall off with his Death, which deter- 
mines his Power and Intereſt over the Eſtate ; but a Leaſe for Year 
being an immediate Contract for or Diſpoſition of the Land itſelf, if 
the ſame appears in Writing duly executed, ſo that there can be no 
Variation or Deviation therefrom attempted by the Leſſee atter the 
Huſband's Death; the Law ſo far gives Countenance to ſuch Leaſe, for 
the Encouragement of Farmers and Huſbandmen, that the ſame ſhall 
continue in Force till the Wife's actual Diſſent or Diſagreement thereto ; 
but becauſe there can be no ſuch Certainty of the Terms of a Parol 
Leaſe, when nothing appears in Writing to manifeſt them ; therefore 
they, like other Charges of the Huſband, fall off and drop with his Eſtate 
or Intereſt therein, 
Hett. 102. If the Huſband and Wife make a Leaſe for Years of the Wife's Land, 
Cro. Eliz. without Reſervation of any Rent, yet it hath been adjudged, that this 
Fackſe is a good Leaſe by them both during the Coverture, and that the Wife, 
Mordexe, After the Huſband's Death, may aftirm the ſame by Acceptance of Fealty, 
or bringing an Action of Waſte ; ſo that the Reſervation of Rent is not 
eſſential to the Exiſtence or Continuance of ſuch Leaſe after the Huf- 
band's Death, but only a Writing atteſting the ſame, and the Wite's 
Allowance and Approbation thereof ; for as the Huſband made ſuch 
Leaſe at firſt, - without any Reſervation of Rent; ſo the Wife, if the 
thinks fit, may continue the Leilee in Poſſeſſion, after his Death, upon the 
ſame Terms. | 
2 Rol. Rep, The Huſband being ſeiſed of Copyhold Lands in Right of his Wife in 
344, 361, Fee, makes thereof a Leaſe for Years, not warranted by the Cuſtom, 
— *. 7. which is a Forfeiture of her Eſtate; yet this ſhall not bind the Wife, or 
ravry nd her Heirs, after the Huſband's Death, but that they may enter and avoid 
Cro. Eliz. the Leaſe, and thereby purge the Forfeiture ; and the Diverſity ſeems 
149. between this Act, which is at an End when the Leaſe is expired or de- 
— and feated by the Entry of the Lord, or the Wife, after her Huſband's Death, 
4 2 and ſuch as are a continuing Detriment to the Inheritance; as wilful Waſte 
**7* by the Huſband, or ſuch Acts as tend to the Deſtruction of the Manor, as 
| Non-payinent of Rent, Denial of Suit or Service; ſuch Forfeitures as theſe 
bind the Inheritance of the Wife after her Huſband's Death; but in the 
other Caſes the Huſband cannot forfeit by his Leaſe more than he can grant, 
winch is but for his own Life. 
Cro. Eliz, If the Huſband, ſeiſed of a Copyhold Manor in Right of his Wife, 
2 lets Copyhold Land, Parcel thereof for Vears, by Indenture, and dies, 
"if this ſhall not deſtroy the Cuſtom of demiſing by Copy, becauſe the Wife 
may enter and avoid that Leaſe, the Huſband having no Power by his own 
Act or Diſpoſition to bind the Inheritance of the Wite. 
Cro. Eliz. A Man ſeiſed of Lands, in Right of his Wife, makes a Leaſe for 
216, Years thereof by a Parol, and then he and his Wife levy a Fine to a 
Leon. 247. Stranger, and die ; it was adjudged, that the Conuzee of the Fine ſhould 
— 77. 4 avoid this Leaſe; for being made by Parol only, it was abſolutely void 
1 as to the Wife, ſo that no Acceptance, or Act of hers, after his Death, 
+ 3 could make it good + ; and then the Conuzee, who came in wholly by the 
laſt Catein Wife, ſhall take Advantage thereof as the Wife herſelf ſhould have done, 
fo, 306. for the Huſband's joining in the Fine was only for Conformity ; for the 
whole Eſtate and Inheritance paſſed from the Wife, and nothing from the 
Haſband ; and of yoid Acts, or when they begin to be ſo, Strangers ma) 
have the Beneſit. n 
ut 
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* But where the Huſband and Wife by Indenture made a Leaſe for * Page 308 
Ninty-nine Years of the Wife's Lands, though without Reſervation of; Leon. 153, 
Rent, and after joined in levying a Fine of the Reverſion to a Stranger; 154+ _ 
the better Opinion was, that the Conuzee ſhould hold fubje& to this ga. . 
Leaſe, ſor being by Indenture, it was not abſolutely void, but only void- —_ = 
able by the Wife after her Huſband's Death; and then when ſhe joins Olliver. 
in a Fine of the Reverſion, before her Time of Election for Avoidance 
thereof comes, this deſtroys her own Power of Election, becauſe now 
ſhe has nothing more to do with the Eſtate ; and it cannot transfer a like 
Power of Election to the Conuzee, becauſe that was a Thing merely 
in Action, and peculiar to the Wife, in regard of her Coverture, and con- 
ſequently the Leaſe is become abſolute, and the Conuzee ihall hold ſubject 
thereto. | 

A. and B. Joint-tenants for their Lives, A. takes C. to Huſband, and Cro. Jac, 
they, by Indenture, let their Moiety for twenty-one Years, reſerving 417. 
Rent; then the Wife dies, and B. the ſurviving Joint-tenant, would Rol. Rep. 
| have avoided this Leaſe, as the Wife might have done if ſhe had ſurvived #9... 252. 
her Huſband ; but it was adjudged, that the Leaſe being only voidable, Rob. www J 
and not void, quaad the Wite, by her Death this Power of avoiding it is Rol. Abr. 
gone, and cannot be transferred to the ſurviving Joint-tenant, who claims 592- 
not under, but paramount her; and then the Leaſe is become unavoidable 3 CO 
during the Life of the other Joint-tenant, for the Leaſe being good at firſt, < -ay 
the Wife's Diſagreement to make it void, was more neceſſary than her this Caſe has 


Agreement was to make it good. any, and 
what Reme- 


dy for the Rent incurred after the Wife's Death, for the Reverſion to which it was incident goes 
to the ſurviving Joint-tenant, but he being in of that by Title Paramount, the Leaſe has nothing 
to do with the Rent, and the Huſband, for want of a Reverfion, can neither diſtrain nor avow 
for the ſame. But Quære, if he may not maintain an Action of Debt or Covenant in Law, or 
expreſs Covenant for Payment of the Rent, if there were any; & wide Bro, Tit. Leaſes 4. Det. 7. 
Dyer 28. b. 29. a. Rol. Rep. 442. | 


Huſband and Wife, Joint-tenants for ſixty Years, if they, or either of Cro. Eliz. 
them, ſo long live, the Huſband by Indenture lets the Land for fifty 287. L 
Years, to commence immediately after his Deceaſe, and dies, the Wife c Ph, 
ſurvives; and if this was a good Leaſe to bind the Wife, was the Queſtion. and Locroft. 
It was objected, that it could not bind the Wife, becauſe it was not to Co. 155. 
commence till after the Huſband's Death; that he might have outlived S. C. 
the whole Term; and therefore it was as if he had granted the Term to 
commence after his Death; which being but a Grant of bare Poſſibility, 
had been clearly void. 2. It was objected, that the Huſband dy ing be- 
fore the Leaſe took effect, the Intereſt in the whole Term veſted in the 
Wife by Survivorſhip, and then the Huſband's Diſpoſition, which took 
not effect till his Death, came too late to prevent it; but notwithſtanding 
it was adjudged to be a good Leaſe, and not like the Caſe put of a 
Grant of his Term after his Death, for there nothing paſſed till his 
Death but a bare Poſſibility only ; but here a good Term 1s created in 
Intereſt preſently, to take effect in Poſſeſſion after his Death. 3. That 
the Huſband having an Intereſt to diſpoſe of, he might in his Life-time, 
have diſpoſed of the whole Term, and it would have bound his Wife ; 
then here when he hath, by an Act executed in his Life-time, diſpoſed of 
an Intereſt in Parc of the Term; this, by che ſame Reaſon, muſt be good, 
and binding upon his Wife, | 

Huſband and Wife made a Leaſe for Years, by Indenture, of the pyer 159. 
Wife's Land, reſerving Rent; the Leſſee enters; the Huſband, before Rol. Abr. 
any Day of Payment, dies ; the Wife takes a ſecond Huſband, and he 475. 
at the Day accepts the Rent, and dies; and it was held, that the Wife Kol. Rep. 
could not now avoid the Leaſe, for by her ſecond Marriage ſhe transferred 
her Power of avoidiffg it to her Huſband, and his Acceptance of the Rent 
binds her, as her own before ſuch Marrige would have done ; for he 


by the Marriage ſucceeded into the Power and Place of his Wife, and 


* 
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what ſhe might have done, either as to Affirming or Avoiding ſuch Leaſe 
ore Marriage, the ſame may the Huſband do after the Marriage. ; 
A Woman, Guardian in Socage, marries and joins with her Huſband 
by Indenture, in making a Leaſe for Years of the Ward's Lands, yet after 


her Huſband's Death ſhe may avoid the fame ; for though the Huſband 


has abſolute Power to diſpoſe of all Chattels, either Real or Perſona! 
whereof he is poſſeſſed in Right of his Wife, and the Wardſhip of the | 
Body and Land, in this Cafe, is but .a Chattel ; yet the Wife being 
poſſefled of it in Right of the Infant, and accountable to him for the Pro- 
firs when he comes of Age, ths Huſband's Diſpoſition ſhall not bind her 
after his Death, but that ſhe may avoid it in Right of the Infant, whoſe 
Guardian the ſtill continues to be; and her own joining in the Leaſe was 
not material, becauſe ſhe was then under Coverture, and had no diſpoſing 
Power at all. | 

As the Wife's Acceptance of Rent or Fealty, &c. will make good and 
unavoidable Leaſes for Years, made by her and her Huſband, or by her 
Huſband ſolely, if it be by Indenture or Deed Poll ; fo if the Wiſe die 
before her Huſband, the ſame Election and Power of affirming or avoid. 
ing ſuch Leaſe deſcends to her Iſſue or Heir; for ſuch Leaſes are 
till thoſe who ſucceed to the Eflate defeat and avoid them by their Diſ- 


| agreement therets.. 


Yelv. 78. 


Feffery and 
Guy, 


0 H. 6. 43. 
Bro. Tit. 
Avotory 123. 
Vaugh. 46. 


32 H. 8. c. 
28. 


Therefore where a Woman Tenant in Tail, having Iſſue by a former 
Huſband after his Death married a ſecond Hufband, and they, by In- 
denture, joined in a Leaſe for Years of the Wife's Lands, rendering Rent, 
and then the Wife died without Ifſue by the ſecond Huſband, ſo that he 
was not intitled to be Tenant by the Curteſy, yet it was held, that till the 
Iſſue by the firſt Huſband ent-red, this Leaſe remained good; and there- 
fore the Huſband there recovered in an Action of Covenant againſt the 
Leſſee, upon Iſſue found for him, that there was no Entry made by the 
Wife's Iſſue, becauſe till then the Leaſe was ſtill ſubſiſting, and conſe- 
quently the Leſſee bound by his Covenanrs in ſuch Leaſe. e 

So where a Man ſeiſed of Land in Right of his Wife, makes a Leaſe 
for Vears, rendering Rent, and then his Wife dies without Iſſue by him, 
whereby he is not Tenant by the Curteſy, but his Eſtate determined; yet 
he may avow for the Rent till the Heir hath made his actual Entry, 
becauſe the Leaſe was at firſt good, and drawn out of the Seiſin of the 
Wife; and therefore, till the Entry of the Heir, remains good between 
the Leſſor and Leſſee, ſo that the Leffee may maintain an Action of Co- 
venant, and the Leſſor diſtrain and avow for the Rent, till the Heir hath 
entered. 


Of Leaſes made by Huſband and Wiſe purſuant to 32 H. 8. c. 28. 


This Stature hath made an Alteration in the Common Law, and enabled 
all Huſbands, ſeiſed of Lands in Right of their Wives, to make Leaſes 
for Twenty-one Years, or three Lives, obſerving the Directions therein 
mentioned; and ſuch Leaſes ro bind the Wives and their Heirs, ſo that 
they cannot now, after the Huſband's Death, avoid ſuch Leaſes as they 
might have done at the Common Law; but if the Directions in that Starute 
are not obſerved, then the Common Law takes place, and the Wives and 
their Heirs are at liberty to avoid ſuch Leaſes in the ſame Manner as they 
have done before. 

Bur as to the ſeveral Qualifications requiſite to make ſuch Leaſes good 
and binding, thev being treated of at large under the Head of Leaſes by 


* Feelefiaſtical Perſons, Letter (E, 32 ) we ſhall here only inſert one Caſe 


for the better Underſtanding of the Statute. 
5 Huſband 
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* Huſband and Wife, the Huſband purchaſed Land to him and his Wife, & Page 310 
and their Heirs, and afterwards he, without his Wife, lets this Land for Cro. Jac. 22. 
fxty Years, (a) if they ſhould fo long live, rendering 2801. per Ann. _ "er, 
Rent at the two uſual Feaſts, during the Term, then the Huſband dies (% Note; 
and if this Leaſe ſhould bind the Wife, by the 32 U. 8. cap. 28. was the there was no 
Queſtion ; and it was held by three Juſtices that it ſhould ; for the Words Queſtion 
of the Act are, That all Leaſes to be made by any Perſon or Perſons having made upon 
any Eflate of Inheritance in Fee-ſumple or Fee-tail, in the Right of their N 
Wives, or jointly wvith their Mives, of an Eſtate of Inheritance, made be ore the Conti- 
the Coverture or after, ſhall be good, provided that the Wife be made a Party nyance of 
to every ſuch Leaje to be made by her Huſband of any Manor , &c. being the the Leaſe, | 
Inheritance of the Wife ; and that every ſuch Leaſe be made by Indenture in 8 * it 
the Name of the Huſband and Wife, and he to ſeal the ſame, and that the Rent 3 — 
be reſerved to the Huſband and Wife, and to the Heirs of the Wife, according Iæaie dy the 
to her Eflate of Inheritance therein ; ſo that the Wife is appointed to join Death of 
only when ſhe hath the ſole Inheritance by the Appointment of the Rent, to either of 
te reſerved to the Heirs of the Wife, and not when the hath a joint Eſtate, em. Cro, 
as in this Caſe ; and then clearly, by the Body of the Act, the Leaſe by Jac. 378. 

. . . 5 CO 9. 
the Huſband ſolely is good, and che Proviſo does not extend to it. 


(D) Of Leaſes bp Tenant in Tail: And herein, 


1. What Leaſes Tenant in Tail might have made by the Common Law. 


F Tenant in Tail after the Statute de donis had made a Leaſe for Co, Lit, 45. 
Years, and died, this Leaſe was not abſolutely determined by his b. 
Death, but the Iſſue in Tail was at Liberty either to affirm or avoid it 
as he thought fit; and the Reaſon why uch Leaſes for Years were not 
held to be abſolutely determined by the Death of the Tenant in Tail, who 
made them, was, either becauſe they were drawn out of an Eſtate of 
Inheritance, which by Poſſibility might continue for ever, and therefore 
was Capable of enduring ſuch a Leaſe for Years thereof ; or becauſe bein 
executed by the Entry of the Leſſee, there ought to be an Act of equal 
Notoriety to defeat and undo it; which if the Ifſue in Tail thought fit 
to waive, the Leſſee then continued his Poſſeſſion in virtue of the firſt 
Contract and Entry; and this was but a reaſon ble Liberty given to the 
Iſſue in Tail, becauſe it might well be ſuppoſed that his Anceſtor was not 
qualified to keep all his Poſſeſſions in his own Manurance and Occupation, 
but muſt neceſſarily let them out to Farmers and Huſbandmen, who 
by their Skill and Underſtanding in the Arts of Agriculture and Huſ- 
bandry, would be beſt able to preſerve and improve the Soil ; and by 
their yielding an annual Rent or Income to the Leſſor cr Tenant in Tail 
himſelf, would enable him equally to provide for the Neceſlities and 
Fxigencies of himſelf and his Family; and fince the Iſſue in Tail, who 
was to ſucceed to the Inheritance and Poſſeſſions of his Anceſtor, might 
be ſuppoſed equally ignorant of the Way and Manner of improving 
and managing them to the beſt Advantage, and would therefore be under 
_ the like Neceſſity of letting them out to others, and yet, perhaps, not 
be able to get ſo good a Rent or Income for them; therefore to pre- 
vent the Charge and Trouble of renewing ſuch Leaſes, or the Difficulty 
of finding out new Tenants upon every Death, the Law thought fit not 
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Page 311 to intermeddle one way or another therewith, but left it to the Choice of 
the Iſſue in Tail, whether he would continue them or not. Another Rea. 
ſon why the Law would not condemn ſuch Leaſes as abſolutely void by 
the Death of the Tenant in Tail, might be the Diſcouragement that would 
thereby ariſe to Farmers and Huſbandmen, who would not be eaſily in- 
duced to take Leaſes, or beſtow any great Pains or Labour upon Pofleſ. 
ſions, which they were to hold by ſo precarious a Title as the Life of the 
Tenant in Tail only ; and therefore, for theſe and other Reaſons, ſuch 
Leaſes for Years were not looked upon to be abſolutely void and determined 
by the Death of the Tenant in Tail who made them; but the Iſſue in Tail 
ſucceſſively, as each came into the Eſtate, was at liberty either to continue 
or avoid them, as they found convenient; and by this Liberty the Iſſue in 
Tail was ſufficiently ſecured againſt any Injury or Inconvenience ariſing 
from the Contracts or Leaſes of his Anceſtor, and the Statute de donis in 
no Danger of being impeached, fince it was in the Iſſue's own Choice to 

(s) 7 Co. confider thereof, and to govern himſelf accordingly, either in the Affrm- 

35. 36. ance or Avoidance of ſuch Leaſes, as he found moſt for his Advantage ; 

therefore (a) Acceptance of the Rent, or Fealty, or bringing an Action 

for Recovery thereof, or an Action of Waſte, were ſuch Acts as amounted 

Bro. Tit. Ac- to a Confirmation of the Leaſe, becauſe theſe plainly manifeſted his Intent 

. to continue the Leſſee in Poſſeſſion upon the Terms of his Leaſe; and by 

. conſequence ſuch Iſſue could never afterwards avoid it during his own 


. Tit. A- If Tenant in Tail makes a Leaſe ro A. for twenty Years, and the 
ceptance. 13. Leſſee makes a Leaſe to B. for ten Years, and then the Tenant in Tail 
dies, and the Iſſue accepts the Rent of B. this is no Affirmation of the 

Leaſe, becauſe B. was under no Obligation of paying his Rent to him, 

and is anſwerable for it over again to A. and therefore his Payment to 

the Iſſue in Tail was voluntary, and in his own Wrong, and the Iſſue's 
Acceptance thereof not concluſive more than if he had received it of a 

mere Stranger: And by conſequence the Iſſue in Tail, notwithſtanding 

ſuch Acceptance, may enter and avoid the Leaſe ; but if the Iſſue had ac- 

cepted the Rent from A. this had amonnted to a Confirmation of the 

Leaſe made to A. and by conſequence he could not after avoid the Leaſe 

to B. which was derived thereout ; but if A. had aſũgned five Acres of 

the Land in Leaſe to B. for the Reſidue of twenty Years, and the Iſſue 

in Tail had accepted the Rent. from B. this would amount to a Confirm- 

ation of the intire Leaſe to A, becauſe the Rent iſſuing out of the Whole, 

and out of every Part of the Land, B. as to thoſe five Acres, ſucceeded 

in the Place of A. by having his whole Intereſt therein; and then the Iſſue 

in Tail, by Acceptance of the Rent from one, whoſe Part, as to him was 

equally chargeable with the whole Rent, hath given his Conſent, that the 

whole Eſtate chargeable therewith ſhall continue, though he choſe to take 

his Rent out of Part only; for otherwiſe he would do Injuſtice to A. who 

would be liable to make Recompence to B. for the Overplus of the Rent, 

and yet have no Recompence himſelf, if the Iſſue might defeat the Reſidue 

of the Leaſe remaining in his Hands. | 

Dyer 51, b. Tenant in Tail, before 27 H. 8. cap. 10. of Uſes, made a Feoffment in 
5 Co. 37. a Fee to the Uſe of himſelf and his Heirs: And after he and his Feoffees 
Rol. Rep. made a Leaſe for Years, rendering Rent, and after the Statute made, Te- 
on, 423- nant in Tail dies eiſed, and his Iſſue aliens the Land by Fine before Entry 
g "=" "Bb, upon the Leſſee, or Receipt of the Rent; and the great Queſtion was, if 
4 Mod. 5, he might after avoid this Leaſe ; and by the better Opinion of the Juſtices 
of both Benches, præter Sanders, the Alienee could not avoid it, whether 

he receive the Rent or not, for the Leaſe was not abſolutely void by 

the Death of the Tenant in Tail, but only voidable by the Iſſue by his 

Entry; then when the Iſſue, before ſuch Entry, conveys over the Land 


to 
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# to à Stranger, the Leaſe being not then avoided, continues ſtill a Charge Page 312 
upon the Eſtate, and the Stranger cannot enter to avoid it, becauſe a 

Right of Entry can no more be transferred to a Stranger than a Right of 

ARion, and by conſequence the Conuzee mult hold ſubject thereto, having 

no Means to avoid it. 

If Tenant in Tail enfeoffs his eldeſt Son within Age, and he after full Co. Lit. 349. 
Age makes a Leaſe for Years, and then the Father dies, whereby he 1 
remitted to the Eſtate-tail, yet he ſllall not avoid the Leaſe; ſo if the * oh 
Son had diſſeiſed his Father, and had made a Leaſe for Years, and then 
the Father had died, by which the Diſſeiſin was purged, yet the Leaſe 
would continue good and unavoidable, becaufe in theſe Caſes the Eſtate, 

out of which the Leaſe was derived, is not defeated, but only the Nature 
of it altered and changed ; and the Leaſe for Years being an immediate 
Diſpoſition of the Land itſelf, ſo long as that continues in the fame Perſon 
that made the Leaſe, ſo long there is an Eſtate capable of enduring the 
Leaſe, and conſequently the Leſſor ſhall not avoid it; but if the Son after 
ſuch Feoffment or Diſſeiſin had at full Age granted a Rent-Charge, Com- 
mon of Paſture, Ic. and then the Father had died, this Remitter and 
Alteration of the Nature of the Eſtate would difcharge the Land of thoſe 
Charges, becauſe being granted ar firſt out of a defeaſible Eſtate, they were 
of courſe liable to be defeated with that Eſtate, and when that Eſtate is 
defeated and gone, ſuch collateral Charges drop and fall off with it; but 
the Leaſe for Years, in the other Cafe, carries the very Poſſeſſion of the 
Land itſelf, and then the Alteration that is made by the Remitter can on! 
work upon the Reverſion which was left in the Leſſor, not upon the Poſ. 
ſeſſion of the Leſſee, which was divided and taken out of the Eftate before 
that Remitter took effect; and the Leaſe being made when he was at full 
Age, prevents the Operation of the Remitter as to that Leaſe, which was 
his own Act. | 

Tenant in Tail made a Feoffment in Fee to the Uſe of himſelf and his Moor, pl. 
Heirs, and after made a Leaſe for Years, rendering Rent, and died; the 243+ 
Iſſue accepted the Rent, and it was held, that this did not affirm the Leaſe, 
becauſe the Iſſue was remitted to the Eſtate-tail by Deſcent, and fo the 
Leaſe utterly void, being made by the Father, then Tenant in Fee-ſimple ; 
and the Difference between this Caſe and the Caſe next but one above- - 
mentioned, ſeems to be, that the Leaſe there being before 27 H. 8. cap. 10. 
the Poſſeſſion paſſed from the Feoffees, and not from the Tenant in Tail 
himſelf, and then when that Statute came, it could not execute the Poſſeſ- 
hon to the Uſe, as to the Reverſion which was left in the Feoffees ; and ſo 
the Poſſeſſion of the Leſſee continued untouched by that Statute, and drawn 
out of the legal Poſſeſſion of the Feoffees, and then the bare Remitter of the 
Iſſue, as to the Reverſion, could not defeat the Poſſeſſion of the Leſſee, 
which was not drawn out of any Eſtate his Anceſtor had then in Poſſeſſion, 
but he muſt avoid it by Entry upon the Aid and Conſtruction of the Sta- 
tute de donis ; but in this the Leaſe for Years is drawn ont of the Fee- 
ſunple and Eftate, which the Tenant in Tail had in Poſſeſſion himſelf ; 
and then the Remitter, which is wrought by the Deſcent, defeating that 
Eftate, avoids the Leaſe likewiſe. | 

If Tenant in Tail makes a Leaſe for ten Years to begin ten Years Dyer 279. 2. 
hence, and dies, and the Iflue within the ten Years enters and makes a Plow: 436. 
Feoffinent in Fee, the Feoffee, at the End of the ten Years, ſhall have 
Election either to affirm and make good ſuch Leaſe, or toavoid it; for 
upon the Death of . Tenant in Tail the Poſſeſſion was become vacant, 
and none had a Right to enter but the Iſſue in Tail, for the Time of the 
Leſſee's Entry was not yet come; d en, when the Ifſue enters generally, 
bis primary Right was, in reſpect of the Inheritance, deſcended to him 
a Iſſue in Tail, and he had no Occaſion to direct his Entry at that 

Time 
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Page 313* Time to any other Purpoſe ; and therefore his Entry ſhall be intended, in 
| reſpe of the Eſtate tail deſcended to him; and when after ſuch Entry he 
makes a Feoffment in Fee to a Stranger, this transfers the Poſſeſſion juſt 
in the ſame Plight as the Iſſue in Tail himſelf had it, without any Thin 
done to determine his Election one Way or another; and then the A. 
Power of Election paſſes incorporated in the Feoffinent ; and the Feoffee 
when the Time for making uſe thereof is come, may uſe it either to deter. 
mine the Leaſe by ouſting the Leſſee, or to affirm or make it good by Ac- 
ceptance of Rent from him. 
Dyer 279. a. If Tenant in Tail makes a Leaſe for Years, to begin after his Death 
Plow, 436. rendering Rent, and dies, and the Iſſue accepts the Rent, yet Manwod hon 
of Opinion, that he might notw'ithſtanding enter, and avoid the Leaſe , 
and the Reaſon he gave was, becauſe the Leaſe did not take effect in Pof. 
ſeſſion during his Lite; /ed Catnly Foc negavit ; and it ſeems with good 
Reaſon ; for fince the Eftate-rail is an Lſtate of Inheritance, capable of 
enduring ſuch a Leaſe, where the Difference is between letting it to begia 
preſently and letting it to begin after his Death, or, as it is in the next 
preceding Caſe, to begin ten Years hence, when he himſelf dies in the mean 
Time, does not at all appear; for the Leaſe binds from the Time of the 
making in one Caſe, as wel] as in the other, though the Time of their Com- 
mencement in Poſſeſſion be different ; and ſince the Iue in Tail is no more 
bound by the one than the other, it ſeems hard and inconſiſtent to take 
from him his Power of Election to continue the one Leaſe, and yet allow 
ce) But it him in the other; therefore it ſhould ſeem the Leaſe in either Caſe is 
rere; for (a) abſolutely void, but that the Ifſue hath Election to continue or avoid it, 
a - 3-49 as he himſelf thinks fir, and by conſequence his Acceptance of the Rent 
. of Sy- hath determined his EleQion to continue the Leaſe, and then he can never 
monds and enter after to avoid it. 


Cudmore, it | | 
is ſaid to be agreed and reſolved by the Court, that if Tenant in Tail makes a Leaſe of any of tle 


Lands intailed to commence after his Death, this is void as initio; and ſo is Cro Jac, 458, 


7 Co. 42. If a Tenant in Tail makes a Leaſe for Life, by which he gains a new 
Co, Lit. 345. Reverſion in Fee during the Life of Tenant ſor Life, and after he grantsa 
Co Rent-charge, or makes a Leaſe for Years, and then the Tenant for Lite 
"ets 5. dies, whereby he is become again Tenant in Tail, and the Reverſion in Fee, 

out of which the Rent-charge or Leaſe for Years were to take effect, de- 
feared, yet ſhall the Leaſe or Rent continue good againſt himſelf, becauſe 
though they were granted out of a defeaſible Poſleſſion, yet they were 
granted likewiſe by him who had the true and antient Right in him, and 
ſuch Grant or Leaſe would have bound both, if the defeaſible Poſſeſſion 
had been in one Hand, and the antient Right in another, and both had join. 
ed therein; ſo by the ſame Reaſon, when fuch deſeaſible Poſſeſſion and 
antient Right arc conjoined in one Perſon, and he makes ſuch Leaſe or 
Grant, though the one fails, yet the other will be called in to ſupport them; 
ſo if ſuch Tenant ia Tail had made a Feoffment in Fee upon condition to 
the Uſe of himſelf and his Heirs, and then had made ſuch Leaſe, or granted 
ſuch Rent- charge, and after the Condition were broken, yet the Leaſe 0! 
Grant would {lil} continue good againſt him during his own Life, becauſe 
made by one wh» had all the Right, both antient and new, in him at the 
Time of making or granting thereof. 
vent. 337 A. Tenant in Tail, Remainder to B. in Tail, A. makes a Leaſe for the 
rexymous, Life of the Leſſee not warranted by the Statute of 32 H. 8. cap. 28. and 
dies, leaving B. in Remainder his Heir, B. by Indenture makes a Leaſe for 
09 Years, to commence after the Death of the Tenant for Life, rendering 
Rent, then the Tenant for Life ſurrenders to B. upon Condition and dies, 
B. ſuffers a common Recovery with fingle Voucher, and dies, the Leſſee 
ſor Years enters, aud the Heir of B. diſtrains for the Rent; and if this 


Diſtreſs was lawful, was the Queſtion, For the Leſſee it was 2 
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that it was not; for either F. was remitted by the Surrender, or he was *Page 314. 
not ; if he was remitted, then the Leaſe for 99 Years, which was derived 
out of the new Reverſion in Fee, and deſcended to him from A. was by ſuch 
Remitter determined; the Reverſion out of which it was derived being 
vaniſhed and gone; and then he could not diftrain for Rent where no Leaſe 
was in Being ; or if he was not remitted, the Acceptance of the Surrznder 
being his own Act, and but upon Condition, then he was ſtill in of the 
defeaſible Eftate deſcended to him from A. and by conſequence his Reco- 
very with ſingle Voucher could not bind his Intail, nor the Remainder over ; 
and hen when he died without Iſſue, (as to make it a Cafe it ſhould ſeem 
he muſt) both his defeaſible Eftate by the Death of the Tenant for Life, 
and his own Eſtate-Tail were determined and gone; and conſequently, ad- 
mitting the Leaſe continued, (which it did not) yet his Heir was not intitled 
to the Rent, but thoſe in Remainder; but it was adjudged in C. B. that 
the Diſtreſs was lawful ; for the Leaſe for Life made by A. could be a Diſ- 
continuance no longer than during the Life of the Leffee ; then when E. 
after the Death of 4. made a Leaſe for 99 Years by Indenture, he having 
then the Right of the Intail in him, cloathed with a defeaſible Fee-fimple, 
this Leaſe when the Diſcontinuance was at end, (as it was by the Sur- 
render of the Tenant for Life, or at leaſt by his Death) is good againſt 
himſelf by Eſtoppel, if not in point of Intereſt, and then, he being Tenant 
in Tail, the Recovery with ſingle Voucher binds that Eſtate-tail and Re- 
mainder, and by conſequence his Heir has a good Title to the Rent, and 
his Diſtreſs well taken for it. Note; A Writof Error was brought of 
this Judgment in B. R. and the Caſe is argued, but no Judgment appears, 

nor are the Reaſons beſore- mentioned taken notice of in the Report; bur 
yet they ſeem eaſi'y deductible from the Report, and are the chief Reaſons 

(as it ſhouid ſeem) upon which the Judgment in C. B. could be founded. 

A. Tenant for Life, Remainder to B. in Tail, B. lets to C. for Years, Dyer gr. b. 
to commence after the Death of A. then B. ſuffers a Recovery to D. and in Margin. 
dies, the Leaſe for Years holds good againſt D. In this Cate it muſt be 
intended that the Recovery was ſuffered aſter the Death of A. for during 
his Life B. was not Tenant to a Fræcipe; then admitting the Recovery to 
be aſter the Death of A. this was after ſuch Time as the Leaſe took 
effect againſt E. ſo as to be abſolutely binding upon him; and when he 
aſterwards ſuffers a Recovery, this bars the Eſtate-Tail, in reſpect of 
which only the Leaſe was voidable, and by conſequence the Recoverer, 
who has not that Eftate-Tail, muſt hold ſubjeQ to the Leaſe, and can no 
ways avoid it, 

So Tenant in Tail, with Power to make Leaſes, fc. made a Leaſe for i.cy. 16-. 
twenty-one Years not purſuant to his Power, and then levied a Fine, and Sid. 260. 
died, leaving Iſſue; and if the Conuzee ſhould avoid this Leaſe, as the Iſſue Cam. 133. 
might have done, if the Fine had not been levied, was the Queſtion ; for ne 4 tg 
the Leaſe did not take effect dur ng the Liſe of the Tenant in Tail; and ir 1 
was agreed, that 4) if Tenant in Tail grant a Rent, or acknowledge a4Mcd 6. S. 
Statute, or make a Leaſe for Years to begin after his Death, that theſe are © cired.and 
roid as to the Iſſue, and not merely voidable ; but if Tenant in Tail makes a were . 
Leaſe ſor Vears without Reſervation of any Rent, this is not void, but only 70 de 
voidable, becauſe the Iſſue may affirm it by Acceptance of | ealty; and by ;; was nei- 

Vor. III. : Cc all, ther wellſta- 

ted nor well 


reported in the Books; for upon the Roll it was thus; A Man feized in Fee made a Leaſe for gg 
Years, if three Perſons ſo long lived; then he ſettled the Reverſion upon himfelf in Tail, with 
Power to make Leaſes for 21 Years, and then he made ſuch a Leaſe, and dicd ; the Son, who 
was the Iſſue in Tail, and not the Father, (as it is reported in the Books) levied a Fine, and 
fold the Reverfion ; the firſt Leaſe determined, and the Court thought the Conuzee might avoid 
the ſecond Leafe, becauſe it never was in the Election of the Tenant in Tail, or his Iſſue, to 
avoid it, they having conveyed away their Eſtates before this ſecond Leaſe was to com:mencez 
for if Tenant in Tail makes a Leaſe to commence in præſenti, and cunveys ay his Eſtate | y 
Fine, the Conuzee might hold it charged with ſuch Leaſe; ſecus where it is to commence in 
faturn, becauſe it cannot be avoided before its Commencement; but no Judgment was given, 


(a) Vide Cre, Jac. 455. Griffn and Srarbype, 
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Page 315 all, except Twi/den, the Leaſe in the principal Caſe was held not to be 
abſolutely void upon the Death of the Tenant in Tail, but only voidable, 
becauſe it was an immediate Diſpoſition of the Land itſelf, and therefore 
differed from the Caſes of collateral Charges granted thereout; and they 
held it to be for the Benefit of the Iſſue to have ſuch Leafes only voidable; 
and ſo indeed it is, as appears by all the Caſes and Reaſons before men- 
tioned ; then this Leaſe not being abſolutely void, but only votdable, when 
the Tenant in Tail Tevies a Fine, by which he binds the Eſtate-Tail, and 
bars the Iflue before the Time of Election for Avoidance thereof is come; 
this does not make the Leaſe indefeaſible, but transfers the Eſtare chargea- 
ble with the furnre Leaſe juſt in the fame Manner it was in the Hands of 
the Tenant in Tail, without any Act done either to affirm or avoid it; and 
then the Conuſee, when the Leaſe is to commence in Poſſeſſion, muſt have 
the ſame Election of avoiding or affirming it, as the lſſue in Tail would 
have had; for if the Leaſe was voidable, and the Levying the Fine before 
its Commencement had no Influence upon it one way or other, then it muſt 
continue voidable ſtill, and it muſt continue ſo only as to the Conuzee; for 
the Tenant in Tail, or his Iftue, have nothing to do therewith, and by 
conſ-quence, if it does not continue voidable as to the Conuzee, then he 
may uſe his Power either ro affirin or avoid it, as he fees moſt convenient; 

and a Diverſity was taken between a voidable Leaſe by Tenant in Tail, 

which is to commence in præſenti, and ſuch voidable Leaſe as is to com- 

(3)Forwhich mence in fuluro; for () if Tenant in Tail makes a Leaſe for Years to 

vide 2 Lev. begin prefently, which is not warranted by 32 H 8. cap. 28. and confequent- 

. ly is voidable by his Iſſue, if he in the mean Time conveys over the Land 

5 . by Fine, the Conuzee ſhall hold ſubject to that Leaſe, and ſhall never after 

Bacon and avoid it, becauſe the Leſſee was then actually in Poſſeſſion of his Leaſe, 

Hedſor. and ſo that Poſſeſſion divided and taken out from the Inheritance which the 

Conuzee purchaſed ; and then the Right of Entry, which would have come 

to the Iſſue, and was neceſſary to the Avoidance thereof, cannot by the 

Fine be transferred to the Conuzee, who is a Stranger; and the Iſſue is 

bound by the Fine from making any uſe of that Right of Entry, and by 

conſequence the Leſſee ſhall take Advantage thereof, and hold his Leaſe 

without Avoidance from either ; but where Fich voidable Leaſe is to com- 

mence in futuro, and before the Commencement of it the Tenant in Tail 

levies a Fine to a Stranger, there the Election to avoid or continue it paſſes 

incorporated in the Fine, and it cannot be faid to be either a Right of 

Entry or a Right of Action; for the Leſſee not being yet in Poſſeſſion, no 

Entry 1s needful or can be made to avoid his Leaſe, and the Fine has no 

Effect upon it one Way or other, but leaves it juſt as it was; and by con- 

ſequence being voidable after the Fine as much as it was before, the Conuzee 

only can uſe the Power of avoiding or continuing it, ſince the Iſſue is bound 

by the Fine, and has nothing to do with it, and it muſt continue the 

ſame after the Fine as it was before, becauſe the Time for its Commence- 

ment was not then come; and it could not be either affirmed or avoided 

before it had a Beginning, and ſo it ſhould ſeem to be; and for the ſame 

Reaſons, where tenant in Tail makes a Leaſe for Years, to begin expreſſy 

{\Butgrereafter his Death, this is not abſolutely (c) void by his Death, but only void- 
S vide ſupra. able, notwithſtanding the Opinion at the Beginning of the Caſe. 

Mol. Rep, Tenant in Tail of a Manor before 27 H. 8. cap. 10, made a Feoffment in 

60. Bridg- Fee to his own Ule, and died, and in the Time of the Iſſue the Statute of 

dun and Uſes is made, and after the Iſſue makes a Leaſe for Years of a Tenement, 

Laren. Parcel of the Manor, rendering Rent, and dies, whereby his Iſſue was re- 

mitted by the Deſcent of the Fee and Freehold in Law, without Entry, 

though the firſt Iſſue was not remitted, by reaſon of the Statute of Uſes, 

Which executed the Poſſeſſion in the ſame Manner as he had the Uſe (and 

hat was in Fee) before Entry, and his Iſſue makes a Feoffment in Fee of 
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the e Manor, and Livery in another Part, not in the Tenement, leaſed in the page 316 
Name of the Whole; and if this was a Diſcontinuance of this Tenement, 
was the Queſtion. C-ve: try was of Opinion it was nor, becauſe the Iſſue 
who made the Leaſe granted it out of the Fee and Righr of the Tail, 
which was in himfeif at the Time of the Leaſe made; and therefore by 
the Remitter of his Iſſue the Leaſe was not void before Entry, but only 
voidable ; for he might have made it good by Acceptance of the Rent from 
the Leſſee ; and by conſequence if this was a Leaſe continuing at the Time 
of the Feoffment of the Vianor, this Tenement could not paſs by the 
Livery made in another Part of the Manor, but at laſt the whole Court 
held, that this Tenement paſſed by the Feuffment, becauſe by rhe Remitter 
of the Iſſne the Leaſe for Years was abſolutely defeated and gone, and the 
Leſſee become Tenant at Sufferance; and if the lſſue had accepted the 
Rent, this would not have made the Leaſe good, becauſe the Reverſion and 
Inheritance, out of which it was derived, was by the Remitter vaniſhed 
and gone; and then the Continuance in Poſſeſſion of the Tenant at 
Sufferance at the Time of the f eoFment of che Manor is no Impediment 
to the Operation of the Livery upon that Tenement, and that the Remitter 
deftroved the Leaſe in this Caſe. 

Tenant in Tail, Reverſion in the Crown, makes a Leaſe for Years, Dyer 107. 4. 
rendering Rent, and dies, leaving B. his Son and Heir in Tail, who accepts 115. a. 332, 
the Rent, and hath Iſſue C. then B. commits "Treaſon, and is attainted b. 
thereof, and by Act ef Parliament all his Lands and Poſſeſſions are for- A _=_ 5bo. 
feited, and given to the King; and if the Ring was concluded by this Ac-, > 285 
ceptance of the Rent by the Iffue, ſo that he ſhall be adjudged in by him, Cro. Elz. 
and could not avoid the Leaſe fo long as there was any ifſue in Tail, was 519. 
the Queſtion ; and it was adjudged, that by the Actainder the Eftate-Tail Yeiv. 150. 
was determined, and the King in, in poirit of Reverter, and then all Leaſes, — Rep. 
Charges, c. of the Tenant in Tail are deterinined as if he were dead god 344. 
without Iſſue; the Reaſon whereof, given in the Books, 1s, that if it ſhould . Rol. Rep. 
be otherwiſe, the King would have two Fees in him, which the Law wilt 491. 
nor allow; and this may be a good Reaſon ; but it is ſuch a one as wants Co. Lit. 45. 
another Reaſon ro explain it ; for the ſame Books agree, that if Tenant in 2 
Tail with the Reverſion in the King had made a Leaſe for Years, and after 
had levied a Fine to the King, that the King in that Caſe ſhould not avoid 
the Leaſe for Years, no more than he thould if the Remainder in Fee had 
been in a Stranger, or in the Tenant in Tail himſelf, and yet in theſe Caſes 
che King hach two Fees in him, and the Law allows them to conſiſt well 
together; therefore the Reaſon of the Difference between the Caſes ſeems 
to be, that where the Reverſion is in the Crown, the Crown by conſequence 
muſt be the Donor, and give out the Eſtate-Tail: Now all Donations 
created a Tenure between the Donor and Donee, to which Homage, Fealiy 
and other Duties and Services were incident and annexed, as the Condi- 
tions whereby the Tenant was tv hold and continue the Enjoyment of bis 
Land. Now Treaſon was the greateſt Violation poſſible of theſe Duties of 
Fidelity, Obedience and Service, wherero the Tenant was obliged, as the 
very Terms and Conditions upon which the King att was prevailed upon 
to give him the Land, and which he, when he accepted thereof, under- 
took to obſerve, by the Solemnity of an Oath ; ſo that when the Donee 
commits Treaſon, he breaks the Condition whereby he holds his Eſtate, and 
the King is in for that Condition broken, and by conſequence his Title by 
Virtue of that Condition is paramount all Leaſes, Grants or Charges of the 
Tenant in Tail : for they being derived out of his conditional Eſtate can 

ſubſiſt no longer than that does, and by his Artainder of Treaſon the Con- 
dition is broken, and that Eftate forfeited and gone to the King in Rever- 
hon who gave it ; and by conſequence all derivative Leafes or Charges 
thereout are determined likewiſe ; but now when the King has only the 

| CC Remainder 
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*Page 317 Remainder in Fee, there is no immediate Tenure of the King, nor is the 


Tenant obliged to any particular Duties or Services of Homage or F calty 
to the King, as annexed to his Donation, more than any other of his 
Subjects; for he had not his Eſtate of the Gift of the King, but of hiz 
own immediate Donor ; and then though the Law has given the Forfeiture 
of all Eftates for Treaſon to the King, of wkomſoever held, vet this is 2 
poſitive Law, introduced but lately, and the King in ſuch Cafe is in under 
or by way of Conveyance of tae Eſtate-Tail. and his Title thereto begins 
but from the Time of the Treaſon committed, and by confequence he 
ſhall hold ſubje& to all Leaſes or Charges made by the "Tenant in Tail 
before that Treaſon committed, as the "Tenant in Tail himſelf ſhould have 
done; and in the principal Caſe, where the Iſſue in Tail by Acceptance 
of the Rent had made good the Leaſe of his Anceſtor, as againſt 
himſelf, if the Remainder in Fee had been in the Crown, and the Iſſue 
in Tail had been after attainted of Treaſon, though the King ſhould hare 
the Forfeiture, yet he ſhould hold it ſubject to the Leaſe, which the 
Iſſue by ſuch Acceptance had made good againſt himſelf; and it ſhould 
ſeem likewiſe, that the King being a Stranger, and coming in under the 
Eſtate-Tail, ſhall be bound by that Leaſe, not only during the Life of 
the Iſſue who accepted the Rent, but alſo as long as there were any [flue 
of the Body of the Donee; for the King being a Stranger cannot have 
the Right of the ſucceeding Iſſue to avoid it; and whether the Right of 
Entry or Action, which ſuch ſucceeding Iflue would have to avoid the 
Leaſe, be transferred to the King, depends upon the Words and Con- 
ſtruction of the Act of Parliament which gives the Forfeiture in ſuch 
Caſe; ſo in the Caſe of the Fine, where the Tenant in Tail makes 2 
Leaſe, for Years, and after conveys the Lands by Fine to the King, thong! 
the King in that Caſe was the immediate Donor, and had the Reverſion 
in him at the Time of the Fine levied, yet he ſhould be bound by ſuch 
Leaſe, becauſe the Fine was only a Conveyance of Record, and paſſe; 
the Eſtate to the King, as it would do to any other Perſon, and conſe- 
quently the King ſhall take ſubject to that Leaſe, as any other Perſon 
muſt do; and in the pricipal Caſe, avhere the Rewerfion was in the 
Crown, though the Leaſe for Years had been in every Thing warranted by 
32 H, 8. cap. 28. and the Iſſue in Tail ater the Death of his Anceſtor had 
accepted the Rent, and then been attainted vi Treaſon, yet the King 
ſhould hold diſcharged thereof; becauſe by the Attainder the Eſtate- Lal! 
was forfeited, determined, and gone, as if the "Tenant in Tail had die 
without Iſſue, and the King was in of his old or immediate Reverſion. 

If Tenant in Tail makes a Leaſe for Years, and dies without Iſſue, 
the Leaſe is abſolutely determined by his Death, though it were in all 
1 Things purſuant to the 32 H. 8. cap 28. fo that no Acceptance of the 


Cro. Fliz, Rent by him in the Remainder or Reverſion can make it good; for the 


(a) As 8 Co. 


VV) 


Eſtate, out of which it was derived, being determined, that likewiſe mult 
fall off with it; and the Intent of the Statute was only to enable the Te- 
nant in Tail by ſuch Leaſes to bind his Ine, which in no Cafe before he 
could do, not to bind or any ways affect thoſe in Remainder or Rever/imt 
after the Hſtate-Tail determined. 
So if Tenant in Tail makes a Leaſe for three Lives according to 32 l. 5. 
cab. 28. this is no Diſcontinuance, but determines with the Eftate-Tail ; 
and where Cro. Car. 156. Salwin and Clerk holds that it is a Diſcontinu- 
ance, all the other (a) Books are againſt it; and (Y) Vaughan ſays, that 
Caſe is all falſe, and miſreported, and that ſuch Leaſe being warranted 
by the Statute cannot be a Diſcontinuance; becauſe the Parliament, to 
which every Man is Party,* allows of ſuch Leaſes ; which if they were 
tortious, as all Diſcontinuances are, the Parliament would never have 
allowed ; and therefore if a Warranty was annexeEto ſuch Leaſe, yet it 
would make no Diſcontinuance, becauſe that determines with the Eſtate 
likewiſe, 
Rut 
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s But if ſuch Leaſe for three Lives were not warranted by 32 H. 8.* Page 318 
cab. 28. then it would be a Diſcontinuance, becauſe it was a greater 3 Co. 50. 
Eftate than the Tenant in Tail had Power to make, and paſſed by Livery, 9 Co. 140. 
which took out the Eftate from the Tenant in Tail, and turned 1t into a 29,0 4 bs 
Reverſion in Fee, determinable upon three Lives, ſo if ſuch Leaſe for 50. 1h 
three Lives, not warranted by that Statute, were made of Parcel of the and Fack/on, 
Demeſnes of a Manor, and then the "Tenant in Tail ſhould leaſe for Life, 
or convey the Manor in Fee to another, and the Leſſee attorn, yet the 
Reverſion thereof would not paſs, becauſe the firſt Leaſe was a Diſconti- 
nuance of that Pacel, ſo as the Reverſion thereof for the Time was no 
Parcel of the Manor. 

Tenant in Tail, the Remainder in Fee, the Tenant in Tail makes a Gar L 
Leaſe for Lives, according to 32 H. 8. cap. 28. and after dies without Iflue, ,, * 
and before any Entry he in the Remainder grants over his Remainder by | 
Fine; and if the Conuzee of the Fine might enter upon the Leſſee and 
avoid his Leaſe, was the Queſtion, Fenner argued that he could not, be- 
cauſe where a Freehold is given by Livery, it cannot be defeated without 
Entry; and cited a Caſe where a Man made a Leaſe for Life, Re- 
mainder in Fee, the "Tenant for Life granted over his Eftate ; then a 
Formedon vas brought againſt the Grantee or Aſſignee, and the Tenant 
for Life died, pending the Suit ; and it was held by all the Juſtices, (ex- 
cept Littleton and divers Serjeants,) that the Writ ſhould not abate, un- 
leſs he in the Remainder had entered; ſo here, and then when before 
Entry, he in the Remainder grants over his Remainder, the Grantee 
ſhall have it but as a Remainder, for fo is his Grant, and fo the Eſtate 
of the Tenant for Life, which was not voidable, is made good ; and of 
this Opinion were 1/yndham and Periam ; but Mead and Dyer held, that 
by the Death of Tenant in Tail without Iſſue, the Leaſe made by him, 
though for Life, was abſolutely void, and not merely voidable, becauſe by 
his Death without Iſſue, the Ltate, out of which the Eſtate for Life was 
derived, is determined and gone; and ſo muft the Eſtate for Life be 
alſo, for cefſante cauſa ceſſat & eſſectus; and this ſeems the better Opinion 
and moſt conſonant to the Caſes before put; for the Death of the Tenant 
in Tail, without Iſſue, was, in Law, as much a Determination of the 
Leaſe for Life, as if it had been exprefly ſo limited; and then, when 
that Time comes, the Operation of the Livery, and the End for which 
it was made ceaſes, and then there needs no Entry to avoid that which 
by Effluxion of Time and Operation of Law is already ſpent and run 
out; and therefore the Conuzee of the Fines comes immediately to the 
Pollefſion both in Law and Right, and the Leſſee's Continuance of Pof- 
ſeſſion after is a Wrong and Treſpaſs to him, and cannot be by Force of 
the Leaſe which is run out and expired, and by conſequence muſt haye - 
determined the Operation of the Livery with it. 

But if Tenant in Tail makes a voidable Leaſe for Years or Life, and Jon, 67, 62, 
dies, and the Iſſue, before Entry on the Leſſee levies a Fine to a Stranger, 2 Rol. Rep, 
the Conuzee ſhall not avoid the Leaſe, becauſe ſuch Leaſe being only“ 
voidable by Entry, when the Iſſue before Entry conveys over the Land 
by Fine, the Power of Entry, which was the only Means of avoiding 
ſuch Leaſe, is by the Fine deftroyed and gone; for a Right of Entry 
cannot be transferred to a Stranger, any more than a Right of Action; 
lo if the Tenant in Tail himſelf, after ſuch Leaſe, had levied a Fine to 
2 Stranger, or even to the Reverſioner, and died, yet they could not 
avoid the Leaſe ever after, becauſe if they could, it muſt be by reaſon of 
the Right of Entry transferred by the Fine, which would have come to 
the Iſſue if no ſuch Fine had been levied ; and the Law abſolutely con- 
demns all Alienations of Right only, whether it be Right of Entry or of 
Action, and conſequently in theſe Caſes, by ſuch Alienation, the Leaſe js 
become abſolute and unayoidable, | | 
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page 319 A Woman, Tenant in Tail, makes a Leaſe for Years, not warranted 
Dyer 46. b. 32 H. 8. cap. 28. and after takes Huſband, and they have Iſſue, and then 
in Margent. the Wife dies, the Iſſue cannot avoid this Leaſe during the Life of the 
57" Huſband, becauſe he is Tenant by the Curteſy of the Freehold and Re- 
363. b. verſion expectant thereupon ; and though he ſhould ſurrender his Eſtate by 
Co. Lit. 326. the Curteſy to the Iſſue, yet this would nor kelp him to avoid the Leaſe 
a- 358, a. b. till his Death, becauſe his Eſtate, as Tenant by the Curteſy, is a Con- 
o oct rinuance of his Wife's Eſtate, and fo long as that laſts, the Iſſue's Time 
* for avoiding the Leaſe is not come, and notwithſtanding the Surrender, 
yet as to the Leſſee, who is a Stranger, the Eſtate by the Curteſy has 
ſtill an Exiſtence and Contmuance, as if no Surrender had been made, 
for he being a Stranger ſhall not“ ſuffer by ſuch voluntary Act of the 
(ms Tenant by the Curteſy; and (a) Walſh was of Opinion, that the Power 
Bendl 65. of avoiding ſuch voidable Leaſes runs ſo in Privity to the Iffue in Tail, 
but Q. that if ſuch Iſſue ſhould marry, and his Wife after the Death of the 
Anceſtor in Tail, be endowed to the Reverſion of the Lands in Leaſe, 
that the ſhould not avoid the Leaſe, as her Huſband, the Iſſue in Tail, 
might have done ; becauſe tho? the be in, in Conſequence of the Eſtate-Tail, 
yet ſhe is not privy to her Huſband as to that Purpoſe ; alſo it was fur. 
ther held in the principal Caſe, that if the Woman, Tenant in Tail, had 
before Marriage acknowledged a Statute, and then married, and died, 
that this Stature ſhould be extendible in the Hands of the Tenant by the 
Curteſy, and of the Ifſue too, if he came in: by Surrender of the Tenant 
by the Curteſy during his Life; but if after ſuch Statute the Woman 
had made a Leaſe for Years, rendering Rent, and then married, and 
died leaving Iſſue, the Statue ſhould not be extended upon the Leſſee; 
for as the Statute was abſolutely void and determined as to the Iſſue. 
and the Leaſe voidable by him likewiſ-, the Statute thall never be ſet up 
againſt the Leſſee, though the Iſſue in Tail thinks fir to wave his Power 
of avoiding the Leaſe; for then that would rake away from him the 
Rent, which might be the chief Induceiment that prevailed on him to 
affirm ſuch Leaſe; or if ſuch Leaſe were in all Reſpecte wirranted by 
32 H. 8. cap. 28. and fo not voidable by the Iſſue; yet ſinee the Starure 
fell off, and became void by the Death of the Tenant in Tail, as to the 
Iſſue it ſhall never take place againſt the Leflee, becauſe that would take 
from the Iſſue the Rent, which 32 H. 8. cap. 28. never intended to per- 
mit, but on the contrary, made the Itſue's Enjoyment of the Rent the 
principal Reaſon of their inveſting the Anceſtor with Power by ſuch 
Leaſe to bind the Iſſue. 
z Rol. Rep, But if Tenant in Tail grants a Rent-Charge, and after makes a Leaſe 
499- for Years, or Lives, warranted by 32 H. 8. cap. 28. the Leiee ſhall holt 
Mod, 110. the Land charged during the Leaſe, nor only in the Life-rime of the 
Leſſor, but alſo after his Death; by Jones and Telwerton: For this Rent- 
Charge meddles not with the Poſſeſſion, as the Statnre in the other Caſes 
does; and therefore the Leſſee, in reſpect of the Poſſeſſion which he hath, 
ſhall be liable to pay the Rent reſerved to the Iſſue; whereas in the other 
Caſe, if the Statute ſhould prevail, this would deprive the Iſſue from diſ- 
training for the Rent, by devetting the Leilze of the Poſſeſſion whereon 


the Dittreſs ought to be made. 


2. What Leaſes Tenant in Tail may now make to bind his Iſſue, ſince the 
32 H. 8. cap. 28. 


Co. Lit. 44 Here We ſhall premiſe, that the Statute 32 H. 8. cap. 28. is an enabling 
S'atute, and was made purpoſely to give the Tenant in Tail (amongſt 
others) Power, by obſerving the Directions therein ſpecified, to bind his 
Iffue ; ſo that they ſhall not now, aſter his Death, avoid ſuch Leaſes as 

| | they 
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they might have done before by the Common Law, which was found to ® Page 320 
he very inconvenient, and a great Diſcouragement to Farmers and 
Leſſees, who after they had paid great Fines, and been at great Coſts 
and Charges in building, and otherwiſe improving the Lands and Tene- 
ments ſo leaſed to them, were, after the Death of their Leſſors, cruelly 
expulſed and put out (as the Statute ſpeaks) by the Heirs of the Leſſors, 
by reaſon of private Gifts in Tail, Sc. to their great Impoveriſment 
and Undoing ; therefore to prevent ſuch Miſchiets for the future, that 
Statute provides, that all Leaſes to be made of any Manors, Lands, Te- 
nements, or other Herediraments, by Writing indented, under Seal for 
Term of Years, or for Term of Life, by any Perſon or Perſons being of 
full Age of "Twenty-one Years, having any Eſtate of inherirance, either 
in Fee- ſimple or Fee-tail, Sc. ſhall be good and etf-tual againſt the 
Leſſors and their Heirs, c. provided that the ſaid Act ſhall not ex- 
tend to any Leaſe; to be made of any Manors, Lands, Sc. being in 
the Hands of any Farmer or Farmers, by virtue uf an old Leaſe, un- 
leſs the ſame old Leaſe be expired, ſurrendered or ended, within one 
Year next after the making of the ſaid new Leaſe ; nor to any Grant to 
be made of any Reverſion of any Manors, Lands, &c. nor to any Leaſe 
of any Manors, Lands, &c. which have not been moſt commonly letten 
to Farm, Cc. by the Space of twenty Years next before ; nor to any 
Leaſe to be made without Iinpeachment of Waſte, or which ſhall exceed 
the Number of Twenty-one Years, or three Lives, from the Day of the 
Making thereof; and that upon every ſuch Leaſe there be reſerved 
yearly, during the ſame Leaſe, due and payable to the Leffors and their 
Heirs, Ec. to whom the ſame Lands, &c. after the Death of the Leſſors, 
would have come if no ſuch Leaſe had been made, ſo much yearly Farm or 
Rent, or more, as had been moſt accuſtomably yielden or paid for the 
Manors, Lands, &c. fo letten within twenty Years next before ſuch Leaſe 
thereof made, c. 

Theſe are the ſeveral Qualifications requiſite to all Leaſes to be made 
by Tenant in Tail to bind his Iſſue within the Stature, the particular 
Branches thereof being conſidered under the next Head, Letter (D), I 
ſhall here only mention ſome ſcattered Caſes, not ſo eaſily reducible to the 
Method there uſed. 

Tenant in Tail, to him and the Heirs Male of his Body, had Iſſue Hard. 80. 
two Sons by divers Venters, and died, the eldeſt Son entered and made a Corber and 
Leaſe for Twenty-one Years, reſerving Rent generally to him and his Herrick. 
Heirs and Aſfigns, and died without Iſſue, leaving two Sifters, his Heirs 
at Law; and if by this Reſervation the Rent belonged to the ſecond 
Brother, to whom the Reverſion deſcended as Heir Male of the Body 
of the Father, was the Queſtion ; for if not, then the Teaſe could not 
bind him within 32 H. 8. cap. 28. and it was ſtrongly urged, that the Rent 
could not go to him, becauſe he was neither Heir General nor Special to 
the Leſſor, that the Reſervation being to the Heirs of the Leſſor could 
not go to the Brother of the Half Blood; but notwithſtanding it was ad- 
judged to be a good Leaſe, and that the Rent ſhould go along with the 
Reverſion; for the Words of the Statute are, that the Rent ſhall be re- 
ſerved to the Leffor and his Heirs, or o thoſe to whom the Lands 
would go if na ſuch Leaſe had been made ; and Judges are to expound 
Sratutes, ſo as not to fruſtrate the Deſign and Intent of them; and here 
the Intent was, that the Rent frould go along with the Rewer ſin; and ſo 
it may here, for Rent naturally follows the Reverſion, and the ſecond 
Brother is Heir to the Intail and Reverſion, though not to the Leſſor, and 
Heirs dicuntur ab Hereditate, and therefore ſhall be taken ſecundum ſub- 
jectam materiam & ut res magis valeat, to comply with the Intent of the 
Statute ; and they cited (a) Auſten's Caſe as a Caſe in point, and ſo Judg-(a)Dyer:: 5. 
ment was given accordingly, * 

wo 


- 
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Page 321 * Two Coparceners Tenants in Tail, the Huſband of one of them, after 
Larch 45. her Death, being Tenant by the Curteſy, joins with the other in a Leaſe 
Thompſon's for Years, rendering Rent to them and their Heirs ; this was held no 
Cs, good Leaſe within 32 H. 8. cap. 28. becauſe it is not reſerved to the Do. 
nee and his Heirs, but to the Tenant by the Curteſy, jointly with the other, 
for Rent goes ſtrictly as it is reſerved by the Leſſor, and rot otherwiſe ; 
and perhaps as this Reſervation 1s, if the Tenant by the Curteſy ſhould 
ſurvive, the whole Rent would go to him by Survivorſhip, and ſo the Iſſue 
of the other Coparcener have no Recompence for his Part of the Lands 
lcaſed; or if the Rent ſhould not ſurvive, in regard of their ſeveral Intereſ;; 
in the Lands leaſed, yet fince Heirs, in cafe of the Coparcener who joined, 
muſt be intended Heirs of the Body, to bring it within 32 H. 8. cap. 28, 
So muſt ir likewiſe be in the Cafe of the Tenant by the Curteſy, and that 
may not happen to be the Iſſue inheritable by ſorce of the Gift, becauſe 
he may have Ifſue a Son by a former Venter, who would be Heir of his 
Body; and therefore this ſeems to differ from the former Caſe, becauſe 
the ſame Word Heirs being applied to both indifterently, cannot be in- 
tended to mean one Sort of Heirs in one Caſe, and another in the other; 
and the Tenant by the Curteſy can have no Heirs of his Body inheritable 
as Heirs of his Body to the Intail, for he had uo Eſtate-tail in him; and 
therefore Heirs of his Body, if it ſhould be fo conſtrued, cannot be re- 
{trained or governed by the ſame Reaſoning as will prevail in the Caſe of 
the Coparcener. | 


* "_- So if Tenant by the Curteſy, and the Heir in Reverſion in Tail join in 
Stary — a Leaſe for Years, rendering Rent to them and their Heirs ; this Leaſe is 
Clerk. not warranted by 32 H. 8. cap. 28. by reaſon of ſuch general Reſervation, 
which will carry a Moiety of the Rent, at leaſt, to the Heirs general of the 
Tenant by the Curteſy, and ſo may cut off the Iſſue in Tail from that Re- 
compence the Statute intended them as the Conſideration of their Anceſtors 

being allowed by ſuch Leaſes to bind them | 
Godb. 102, Lands were given to Baron and Feme, aud to the Heirs of their two 
pl. 219. Bodies; the Baron dies, leaving Iſſue by his Wife, who makes a Leaſe for 
Years according to 32 II. 8. cap. 28. and if this Leaſe was good by that Sta- 
tute, was the Queſtion. The Objection againſt it was, that the Statute ſays, 
the Leaſe ſhall be good againſt the Leſſor and his Heirs, and the Iſſue does 
not claim as Heir to the Wife only, but as Heir to them both; but Hynd- 
ham and Rhodes, Juſtices, agreed clearly that the Leaſe il.ould bind the 
We within the Intent of that S:atute, for between Baron and Feme there 
are no Moteties, and the Wiſe ſurviving is perfect and abſolute Tenant in 
Tail, and conſequently make all ſuch Leaſes as that Statute impowers 

Tenants in Tail to make. 3 | | 
Dyer 123. Tenanr in Tail makes a Leaſe for Years, rendering 20s. Rent, and afier 
304. a. pl. releaſes all the Rent except 12 4. and dies, and his Iſſue accepts the 12 4. 
+ "BY Rep. and the Queſtion was, if thereby he were concluded to diſtrain for the other 
403, 407, 195. reſerved upon the Leaſe; and Sanders and Cailyn were of Opinion that 
Ley 78. he was concluded, but Vhiddon and Dyer contra; and put this Cafe, that il 
the Leſſor after ſuch Leaſe, ſhould grant to the Leſſee that he ſhould hold 
his Leaſe without Impeachment of Waſte, yet the Iſſue may maintain an 
Action of Waſte againſt him, of which there ſeems no Doubt; or that the 
Iſſue, if he had not accepted the 12 d. might have diſtrained for the Whole 
205. for if ſuch Releaſe, either of Rent or Waſte, ſhould prevail, the Statute 
32 H. 8. cap 28. would be totally eluded ; but it ſhouid ſeem, the Iſive's 
* own Acceptance of the Rent hath concluded him, for his own Time, to 
w diſtrain for any more, | 

Hard, go, If Tenant in Tail makes a Leaſe for Years, reſerving the uſual Rent 
93. to his Iſſue, without any Reſervation to himſelf, this is not purſuant to 
the Words of the Statute ; vet Fleming, Chief Juſtice, held it to be a good 
| | | ; HReſer- 
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# Reſervation, and the Leaſe not yoidable, for this Reaſon, within 32 H. 8.“ Page 322 
cap. 28. becauſe the Iſſue, for whom the Statute chiefly intended to provide, 

{uſtains no Prejudice. 
An Eſtate is made to Huſband and Wife, and the Heirs of the Body of; Co. 64. b. 
the Huſband, the Huſband makes a Leaſe for forty Years, rendering Rent, 

and dies, the Iſſue accepts the Rent, yet this ſhall not bind him, becauſe 

his Time for Acceprance thereof was not come, the Whole being veſted 

in the Wife for her Life by Survivorſhip. 

I nant in Tail makes a Leaſe for /wwenty Years, rendering the uſual Rent, Dyer 246. a, 
Habendum from Michaelmas next enſuing ; this ſeems a good Leaſe, tho' Leon. 148. 
it did not begin from the making of the Leaſe, according to the Proviſo” gd. 
32 U. 8. cap. 28. for the Intent of the Statute was only that the Leaſe ſhould pl. 58. 9 8 
not exceed the Number of Twenty-one Years from the Making, which this 
Leaſe did not; and in the Margent a Caſe is of (a) thompſon and Trafford (a) Poph. 8. 
35 Eliz. in B. R. was cited to be adjudged, 5er tolam Curiam, that it was 
a good Leaſe, and well warranted by the Starute ; though my Lord Coe 
lays it down for one of his (2) Rules, that Leaſes upon that Statute are (3) Co. Lit. 
not good, if they do not commence from the Day of the Making, which 44- 4. 45. b. 
perhaps may be reconciled upon the ſame Diverſity, where they are under 
Twenty-one Years, and where not ſo ; that from the Time of the ſealing 
and executing the Leaſe, till the Expiration thereof, there does not inter - 
yene more than Twenty-one Years ; for if the Commencement of the Leaſe 
be at ſuch a Diſtance, that between the Time of the ſealing and executing 
thereof, and the Expiration, there do not intervene above Twenty-one 
Years, then ſuch Leaſe ſeems to be without any Aid from this Statute, 
though the Time for Continuance thereof in the Poſſeſſion of the Leſſee 
be under Twenty-one Years ; for otherwiſe the Tenant in Tail might fo 
procraſtinate the Commencement of the Leaſe, as to have always the greateſt 
Part of the Twenty-one Years running out in the Time of his Iſſue, which 
the Statute never intended to countenance. | 

So where one made a Leaſe for ten Years, and after made another Leaſe Leon. 148. 
for eleven Years, both theſe Leaſes are good, becauſe they do not in all 
exceed Twenty-one Years, and ſo the Inheritance not charged with more 
than a Leaſe for T wenty-one Years, which the Statute allows, 

Leaſes by Tenant in Tail, or Huſband ſeiſed in Right of his Wife of Cro.Car. 44. 
Copyhold Lands, are not within this Statute of 32 H. 8. cap, 28. but re- 


main perfectly as at Common Law. 

Tenant in Tail made a Leaſe to a Feme Covert for Life, the Huſband Moor, Pl. 
ſurrenders, and then the Tenant in Tail makes a Leaſe for three Lives _ on 
and dies; the Wife, after the Death of her Huſband, entered, claiming, S 
her Leaſe, and dies; and (c) held, that the Iffue ſhall not avoid the Leaſe (c) 5 Co. 2. 
for three Lives, and yet a conditional Surrender of a former Leaſe Co. Lit. 44. 
hath been exprefly held not to be a ſufficient Surrender to make good any b. 
new Leaſe to be made by virtue of this Statute ; Quare therefore the 


Difference. 


3. When and in what Caſes the Iſſue in Tail, or Strangers, ſhall be bound 
by voidable Leaſes made by Tenant in Tail. | 


As this has already been in ſome meaſure cleared under the firſt Braneh of 
this Head, there remains but a few Caſes here to be inſerted. 

Baron and Feme, "Tenants in Special Tail, with Reverſion in Fee to2 Bull. 42, 
the Baron, the Baron dies, A. his Son and Iflue in Tail having alſo the 23. 


_ . - . . . * E , , X 
Reverſſon in Fee, by Indenture, in the Life-time of the Wife, makes a — 


Leaſe , Mod. 3. 
8. — cited. 
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*Page 32 3* Leaſe to B. for forty Years, to begin after the Death of the Wiſe 


rendering Rent, and dies without Ifſue ; C. his Siſter, to whom the Re. 
verſion deſcended in the Life-time of her Mother, Jevies a Fine come c« 
Ec. with Proclamations to J. S. then the Wife, Tenant in Tail, dies; and 
if 7. S. the Conuzce of the Fine, was bound by this Leaſe, was the Quef. 
tion : no Judgment is given in the Caſe, but the Opinion of the Court 
upon the firſt and ſecond arguing of the Caſe, ſeemed to be, that the 
Conuzee could not avoid this Leaſe; and the Reaſon they went upon was 
becauſe this Leaſe ; at firſt, took its Effect out of the Eſtate-tail by why 
of Concluſion, and out of the Reverſion in Fee by way of Intereſt ; but 
the taking effect by way of Concluſion was at an End by the Death of 
the Iſſue who made it, becauſe he died before the Eftate-tail came to him; 
and fo it reſted barely upon the Reverſion in Fee, which was well charged 
therewith ; then when C. the Siſter, inheritable likewiſe to both the Intail 
and Reverſion in Fee, levied a Fine in the Life-tune of the Mother; this 
paſſed the Reverſion in point of Intereſt charged with that Leaſe, and it 
likewiſe carried the Eſtate-tail; (not as an Eſtate-tail, for that none could 
have but the Donees and their Iſſue, inheritable by Force of the Gift; 
much leſs when the Iſſne who levied it had then nothing in the Intail, 
her Mother, who had the whole Eſtate-tail in her, being then living;) but 
it paſſed the Eſtate-tail by way of Bar or Extinguithment, ſo that the 
Leaſe which would have taken place out of the Eſtate- tail by way of Con- 
eluſion, if it had ever come to the Leſſor, and which did take place out 
of the Reverſion in point of Intereſt, now that the Eſtate- tail is put out 
of the way by virtue of the Fine, the Leaſe then takes place out of the 
Reverſion preſently, and by conſequence the Conuzee, who has that Re- 
verſion by Conveyance ſubſequent to the Leaſe, muſt hold it ſubjeR thereto ; 
and the Sitter could not by the Fine convey over the Poſſibility of avoid- 
ing the Leaſe, which the herſelf would have had if the Eſtate-tail had 
come to her ; and ſome held, that if either the Brother or Sifter, after 
the Father's Death, had acknowledged at Statute, and then afier levied the 
Fine, and then the Mother had died, that the Eſtate-tail would be fo 
barred and gone, quoad the Conuzee of the Statute, that he might lay on 
his Statute againſt the Conuzee of the Fine, who hath the PFee-ſimple 
abſolute in him, out of which the Leaſe or Statute were to take place; 
and the Iſſue in Tail only is inheritable to the Privilege of avoiding ſuch 
Charges by virtue of his Eſtate-tail, not the Conuzee, who is a Stranger, 
and cannot have that Eſtate. But afterwards when Coke came to be Chiet 
Juſtice, he was clear of Opinion, that the Conuzee of the Fine was not 
bound by this Leaſe, for he held the Leaſe to be clearly and abſolutely 
void as againſt the Siſter and her Conuzee, and not merely voidabl  ; indeel 
if the Son had come to the Eſtate-tail, it would have bound him, and 
ſo it would his Conuzee, if he had levied the Fine in the Life of his 
Mother ; but he dying in the Life-time of the Mother, who was perfect 
Tenant in Tail the Sifter was not at all bound by this Concluſion, but 
the Leaſe, as to her, was abſolutely void; and then of all woid Charges a 
Stranger may take advantage, though of ſuch as are only woidable, Privies 
only, and not Strangers, can take advantage : And he divided the Caſe, 
and put it as if the Reverſion in Fee had been in the Donor, and ſuch 
Donor had made a Leaſe for Years, or granted a Rent-charge, and then 
the Iſſue in Tail, in the Life of the Tenant in Tail, had levied a Fine, 
and then the Tenant in Tail had died, clearly the Conuzee of the Fine 
ſhould hold the Land fo long as there were any Iſſue in Tail; for during 
that Time the Connzee hath a Fee-fimple ; and though the Iflue in Tall 
here had the Reverſion in Fee, which he paſſed to the Conuzee, together 
with a Fee determinable on the Failure of Iſſue, and that the Conuzee 
cannot have two Fee-ſimples in him, yet he hath ſuch a F w—__ y 
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*\all be diſcharged of the Leaſe during the Continuance of the Eſtate-tail, * Page 324 
if it had not been barred, and the one Fee- ſimple ſhall not determine or 
drown the other, but both ſhall have Continuance guoad Strangers, as if 
they were in ſeveral and diſtin Perſons; and he alſo held, that if the 
Daughter in this Caſe had entered, and accepted the Rent, yet clearly this 
Acceptance would not have bound her, or made good the Leaſe, becauſe, 
a5 to her, it was abſolutely void, and not merely voidable ; and this ſeems 
the moſt reaſonable and beſt Opinion; but no Judgment was given, but 
the Caſe ended by Agreement. 

A. Tenant in Tail, with Reverſion to himſelf in Fee, makes a Leaſe for 4 Mo. 1, 2. 

g Years, if two Lives ſhould ſo long live to commence after the Deter- S*|K. 335. 

mination of a Leaſe for Years then in Being; A. dies, leaving B. his eldeſt "RY 297 
Son and Heir, who being the Iſſue in Tail levied a Fine to the Uſe ofs. 
himſelf and his Heirs ; the firft Leaſe determines, then B. enters upon his Show. 370. 
Father's Leſſee ; and if his Entry was lawful, was the Queſtion ; and it was S. C. Symonds 
adjudged, that it was not; for this was an Intereſt derived out of the 3 
Eſtate-tail, and alſo out of the Reverſion, and being made by Tenant in * 10 8 
Tail was not abſolutely void as againſt his Iſſue, but only voidabie ; then Sxin. 284. 
when the Iſſue, without taking the Advantage the Law gave him in reſpect pl. 3. 317. 
of his Eſtate tail to avoid this Leaſe, levies a Fine of the Eſtate, his Eſtate- Pl. 4. 
tail by ſuch Fine is extinquiſhed or barred and gone, and by conſequence 3 Sake 33S- 
his Power to avoid this Leaſe in reſpect of that Eſtate- tail is gone likewiſe,  * . 
and the Conuzee has no Power to avoid it, becauſe he is a mere Stranger, Holt 666. 
and uo ways in Privity of the Eſtate-tail ; nor could this Power to avoid pl. 1. 
the Leaſe be transferred to the Conuzee, when the Iſſue in Tail had it 
only in reſpect of his Eſtate- tail, which is now barred, or rather extinguiſh- 
ed, as it was held to be, and ſo the Leaſe took place of the Reverſion in 
Fee. Note; This Caſe ſeems to differ from that of Errington's ſupra, where 
the Son, who had made the Leaſe, died without Ifſue in the Life-time of 
his Mother, who was perfect Tenant in Tail. 

Huſband and Wife Tenants in ſpecial Tail, with Remainder to the Huſ- Rol. Abr. 
band in Fee, by Conveyance made by the Huſband, during the Cover- 842. 
ture have Iſſue a Son, the Huſband dies, the Son in Liſe-time of his Jon. 60. 
Mother levies a Fine to the Uſe of himſelf and his Heirs ; the Wife after Hutton 84. 
makes a Leaſe for twenty one Years without reſerving the antient Rent, pony 5 
and ſo not warranted by 32 H. 8 cap. 28. and dies, the Son hath Iſſue, and , Rol. Rep. 
by his Will deviſes theſe Lands to the Defendant, ard dies, the Defendant 490, 498. 
enters upon the Leſſee, who brings Ejectment; and it was adjudged in Croter and 
B. R. for the Plaintiff, and that Judgment afterwards affirmed in Error 7 6% 
in the Exchequer Chamber, after divers Arguments; and in the Caſe two * oa. 
Points were made: 1. If this Leaſe, being made by a Jointreſs within S. C. cited. 
11 H. 7. cap. 20. and not warranted by 32 H. 8 cap. 28. be voidable by the 
live in Tail, upon the Statute 11 U. 7. cap. 20. in caſe no ſuch Fine had 
been levied. 2. If the Conuſee of the Fine ſhould have the ſame Power to 
avoid the Leaſe, either in reſpect of the Eſtate- tail or the Remainder in Fee, 
as the Iſſue ſhould have had, if no ſuch Fine had been levied. As to the 
firſt Point it was reſolved, that this Leaſe was not within the 11 H. 7. 
cap. 20. for it was no Diſcontinuance, but only an ordinary Leaſe for 
Years, which the Wife might ſurvive ; and therefore this differs from a 
Leaſe for Life or Lives made by a ſole Jointreſe, not warranted by 32 H. 8. 
cap. 28. for that makes a Diſcontinuance preſently, and is expreſly within 
11 H. 7. cap. 28. alſo this differs from the Caſe put in (a) Sir George (a) 3 Co. 51. 
Brown's Caſe, that if a Woman Jointreſs in Tail accepts a Fine come ceo, 2 Rol. Rep. 
Sc. and grants and renders the Land for 500 or 1000 Years, to evade the 491+ & vide 
AQ, thar yet this 1s an Alienation within the Meaning of that AQ, Lew * 
much as if ſhe had expreſiy levied a Fine for 500 or 1000 Years, becauſe *** 
In both Caſes, aſter her Death, fuch Fine would bind the Iſſue in Tail, 


which 
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Page 325 which that Statute * intended to prevent; but becauſe ſuch Fines paſſing 


only an Intereft for Years, and not meddling with the Freehold, make 90 
Diſcontinuance, nor can be forfeited with collateral Warranty, therefore 
during the Life of the Jointreſs they continue good, ſhe continuing ſtil 
Tenant in Tail, as ſhe was before, at leaſt in caſe of the Fine levied by 
her for Years ; but after her Death the Iſſue in Tail may avoid them, be- 
cauſe otherwiſe they would be prejudicial to him in binding his Inherit. 
ance, and ſo would be equivalent to a Diſcontinuance, and therefore after 
the Death of the Jointreſs in ſuch Caſe the Iſſue in Tail may avoid them 
by 11 H. 7. cap. 20. but not before; but this Leaſe for twenty-one 
Years being made in the ordinary Form, by Indenture, is not within the 
Starute 11 H. 7. cap. 20. and therefore if the Jointreſs in this Caſe had 
made a Leaſe for 100 or 1090 Years by Indenture only, this would be fo 
Alienation within 11 H. 7. cap. 20. becauſe the Iſſue might avoid it by 
the Statute de Donis; ſo that there appears a manifeſt Difference between 
Leaſes for Life or Lives, and Leaſes for Years, and alſo between Leaſes 
for Years made by Fine, and Leaſes for Years made only by Indenture or 
Deed Pool ; but if ſuch Leaſe, either for Lives or Years, were in all Things 
warranted by 32 H. 8. cap, 28. then they would be good and binding upon 
the Iſſue. As to the ſecond Point, if the Conuzee of the Iffue in Tail 
ſhould have the ſame Power of avoiding the Leaſe, either in reſpect of the 
Eſtate-Tail or the Remainder in Fee, as the Iſſue himſelf ſhould have had 
if no ſuch Fine had been levied ; it was reſolved, that he ſhould not, 
but that the Leaſe was good, and unavoidable ; for notwithſtanding the 
Fine levied by the Son, the Mother continued perfect and abſolute Tenant 
in Tail; and therefore the Leaſe made by her would not have been abſo- 
Iutely void againſt the Iſſue, but only voidable, if he had Jevied no Fine; 
but now having levied a Fine, this hath barred the Iſſue and the Entail, fo 
that the Iſſue himſelf cannot avoid this Leaſe ; for he hath nothing to do 
with the Intail, and the Conuzee cannot avoid it, becauſe he is a Stranger 
to the Entail, which could not be transferred to him by the Fine, but only 
be extinguiſhed as an Eſtate-Tail; and the Statute de Donis helps only 
the Iſſue and thoſe in Reverſion or Remainder ; and though the Fine car- 
Tied likewife the Remainder in Fee, and after the Death of the Wife the 
Entail was not in He, but determined; yet this was only between the Co- 
uuzor and Conuzce ; for as to the Feme, and all Strangers, the Eſtate- 
Tail continues ſo long as there is any Iilue, and no Diverſity when the Fine 
of the Iſſue is precedent to the Leaſe, and where ſubſequent ; for the Leaſe 
is good againſt al} but thoſe who are aided by the Statute de Donis; and 
when the Iſſue in Tail by his own Act hath extinguiſhed or barred the 
Eſtate-Tail, and deſtroyed the Privity, the Leaſe continues good and 
unavoidable ſo Jong as any of the Iſſue in Tail are in being; and if the 
Feme and this Caſe, after the Fine levied by the Iſſue, had made a Feoff- 
ment in Fee, and died, the Feoftee ſhould have held the Land againſt the 
Iſſue and his Conuzee, ſo long as there were any Iſſues in Tail; and if 
"Tenant in Tail makes a Leaſe for Years, and after levies a Fine to him 
in the Reverſion, and dies, leaving Iſſue, though in this Caſe he in Rever- 
fion ſhall be in of his antient Reverſion, yet he ſhall not avoid the Leaſe 
during the Lives of the Iſſues in Tail; for as to Strangers, the Eſtate-Tail 
hath Continuance in Right, though as to other Purpoſes he thall be in of an 
Eſtate in Fee; and therefore the Difference between this and Sir George 
Brown's Caſe is, that the Leaſe there for three Lives was a Diſcontinu- 
ance, and then 11 H. 7. cap. 20. gives Title of Entry to him to whom the 
Intereſt after the Death of the Feme ſhould appertain, to avoid it; but 
here this Leaſe for Years was no Diſcontinuance, nor at all within that 
Statute ; and then it remains at Common Law, where none but the Iſſue 
in Privity of the Eſtate-Tail, or thoſe in Reverſion or Remainder, ſhall 
avoid it; and here the Eſtate-Tail, as to all Strangers, hath Continu- 


ance, and then the Iſſue cannot avoid ir, becauſe he hath no Eſtate-Tail, 
- | | nor 
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« nor the Conuzee, becauſe a Stranger to the Entail ; and ſo the Leaſe re- Page 326 


mains abſolute and unavoidable. 


If Tenant in Tail makes a future Leaſe, and dies before it is to com- Carth, 260, 


. . . . . 1 2 * 
mence, ſuch Leaſe is merely void, without more Cireumſtances; but the in de Cale 
of Symonds 


Iſue in Tail has his Election ro make it good by accepting the Rent, or 


ipſe faclo by the Death of the Tenant in Tail, unleſs the Iſſue doth by ſome 
Act make it good. 

Where Leaſes are voidable only, the ſame may in ſome Caſes be avoid- 
ed by one Perſon, and yer revived and made good by another; and in 
ſome Caſes and Avoidance of ſuch Leaſes by one Perſon concludes all others 
to revive or ſet them up again ; wherein the Diverſity 1s between thoſe 
who at the Time of the Avoidance have the abſolute Fee and Inheritance in 
them, and thoſe who have only a temporary and particular Eſtate or Inter- 


eſt therein. 


Therefore if Tenant in Tail, or Biſhop, make a Leaſe for Years not 7 C5. 
warranted by the Statute, ſo that the Iſſue in Tail or Succefior may avoid Co. Lit. 46. a, 


them, if during theſe Leaſes the Temporalties come into the Hands of 
the King by the Vacancy of the Biſhoprick, or the Wardſhip of the Iſſue, 
and his Lands come to the King, or any other, upon the Death of the Ten- 
ant in Tail, by reaſon of a Tenure by Knight's Service; in theſe Caſes 
the King, or other Guardian, may avoid theſe Leaſes in Right of the 
Biſhoprick or Iſſue, whether made by the Anceſtor within Age, or by the 
Ward himſelf ; but yet the Succeſſor, or Iſſue, when they come to the ac- 
tual Poſſeſſion of theſe Lands themfelves, may by the Acceptance of the 
Rent, Ec. and Waver of the Poſſeſſion, re-eſtabliſh and ſet up ſuch 1.caſes 
again; ſo where the King for his Primier Seiſin avoided a Leaſe for Years 
made by a Tenant in Tail, yet it was adjudged, that after Livery had, the 
ITue in Tail had Election either to defeat or abide by ſuch Avoidance ; and 
therefore if he accepted the Rent from the Leſſee, and waved the Polleſſion, 
this ſet up the Leaſe again, 


So if the Wife of Tenant in Tail being endowed of thoſe Lands, avoids 7 Co. 36. 
a Leaſe made by her Huſband during the Coverture, for thirty or forty Co. Lit. 40. a. 


Vears, yet aſter her Death the Iſſue in Tail, by Acceptance of Rent, and 
Waver of the Poſſeſſion, may ſet up ſuch Leaſe again. 


So if Tenant in Tail makes a Leaſe for thirty or forty Years, render- 7 Co. 3. 
ing Rent, and dies without Iſſue, his Wife privement enſeint with a Son, Godb. 3250 


and the Donor enters, and as to himſelf avoids the Leaſe ; then the Son 
is born, and the Leſſee re-enters ; the Son at full Age may either affirm 
or avoid ſuch Leaſe, as he thinks fit; for the Leaſe was not abſolutely 
determined” or avoided, more than the Eftate-Tail itſelf, out of which 


it was derived, but only ſecundum quid, and ſubje& to be ſet up again 


upon the Birth of the Iſſue, which revived the Eftate-Tail ; but if ſuch 
Leaſe were made by the Tenant in Tail before Marriage, rendering Rent, 
and then he married, and died, leaving his Wife privement enſeint, and 
the Donor enters, and as to himſelf avoids the Leaſe, yet if the Wife 
be after endowed, the Leaſe is revived as againſt her, becauſe her 
Eſtate is guodam modo a Continuance of the Eſtate-Tail of the. Huſband, 
and therefore revives all Charges made by him before the Marriage ; 
but if the Wife be after delivered of a Son, and dies, now the Iſſue may 
again avoid that Leaſe or affirm it, as he thinks fit; or if ſuch Leaſe 
were made after Marriage, and the Wife, being endowed thereof, avoids 
that Leaſe, yet after her Death the Iflue in Tail may revive it ; for in 
all th ſe Cafes the Avoidance of ſuch Leaſes being only by thoſe who 
had a temporary Eſtate or Intereſt in the Land, cannot bind thoſe vo 
ſucceed 


by Diſtraining and Avowry, which amounts to an Ad mittance of the Leale, by Hat Cf 
and ſo eſtops and concludes the Iſſue to deny it; fo that the Election of againſt the 
the Iſſue in that Caſe is only to ſupport and make good the Leaſe of ſome three others 
AR of his own Concluſion, and not an Election to avoid it by his own who doubt- 
Act, becauſe there is no ſuch Act neceſſary; for the Law eſteems it void 
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Page 327 * ſucceed to the Inheritance thereof, but that they may, if they think ft, 
re-eſtabliſh and ſer up ſuch Leaſe again, which, as to them, was at firf; 
only voidable, and not abſolutely void. 

7 Co. 36. But if a Woman be endowed of an Advowſon, which was appropri. 

Co. Lit. 46. ated, during the Coverture, and ſhe preſents, and her Preſentee is ad- 

y mitted, inſtituted and inducted, though the Incumbent dies during the 
Life of the Dowereſ-, yet is the Appropriation defeated and diſſolved for 
ever ; becauſe the Incumbent, who came in by her Preſentation, had the 
whole Fee and Eſtate in him, as much as any Incumbent ever can have, 
and conſequently there can be no reverſionary or contingent Intereſt Jef 
to revive the Appropriation ; but if the Wife in this Caſe had died before 
any Preſentation, then the Appropriation had remained untouched ; for 
then nothing had been done to defeat or alier it, and make it preſent- 
able; for the actual Preſentation only defeats and diffolves the Appro. 
priation, not the bare Power or Preſenting, without it be reduced int» 


Execution. 


nn. 


(D) Of Leaſes foz Lives oz Years by Sccleſtaſtical 
Perſons : And herein, 


1 What Leaſes they might have made by the Common Law, and of the 
ſeveral enabling and diſabling Statutes, with ſome general Obſervations 
on them, 


Comp. Incumb. S to Leaſes made by Eccleſiaſtical Perſons, by the Common Law, 

415- we ſhall but briefly obſerve, that all Eccleſiaſtical Perſons had in 

former Times as full Power and Authority to leaſe, grant, or alien their 

Poſſeſſions, as Temporal Perſons had, that is, if the Grant, Ec. made 

by a ſole Corporation was with the Conſent of others, whoſe Confirma- 

tion was in ſuch Cafe neceſſary ; for though Deans and Chapters, Maſters 

and Fellows of Colleges, Maſters and Brethren of Hoſpitals, and ſuch 

like Corporations Aggregate, might of themſelves alone, without the 

Conſent or Confirmation of any, have made long Leafes for Lives or 

Years, or Gifts in Tail or Fee, at Pleaſure ; yer Biſhops, Deans, Ec. 

ſeiſed in Right of their Biſhopricks, Deanries, &c. ſo Archdeacons, Pre- 

bendaries, Perſons, Vicars, Cc. if hey aliened or leaſed, muſt have had 

the Conſent and Confirmation of others, that had the Power of confirming 

in that Behalf, and then their Grants, Ec. were as good as thoſe made by 
Aggregate Corporations. | 

But the Law, as to the Capacity of Clergymen in granting. leaſ- 

ing, Cc. being greatly altered by divers Acts of Parliament, and thoſe 

not a little intricate and perplexed, it will be neceſſary to ſet down the 

Statutes themſelves, to render the Caſes reducible ro them more clear and 


intelligible. | 
32 H. 8 · The ſirſt Statute concerning Leaſes by Eceleſiaſtical Perſons, which is 
C. 28, alſo the only Statute that gives Directions concerning Leaſes by Tenant 


in Tail, or Huſbands ſeiſed of Lands in Right of their Wives, is 32 H. 8. 
cap. 28. which provides as followeth ; ©* Whereas great Numbers of the 
« King's Subjects have heretofore taken Leaſes of Lands, Tenements, 
« and other Hereditaments, for Term of Years, and divers of them for 
« Term of Life, and have given and paid great Fines and Sums for the 
„ fame, and allo been at great Coſts and Charges, as well in and about 
great Reparations and Buildings upon their ſaid Farms, as otherwiſe 


concerning their faid Farms; yet notwithſtanding the ſaid ret 
«6 er 
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«%gfrer the Deaths or Reſignation of their Leſſors, have been, and be“ Page 328 
„ daily, with great Cruelty, expulſed and put out of their {aid Farms 

« and Takings by the Heirs or Succeſſors of their ſaid Leſſors, or by 

« ſuch Perſons as have Iurereit therein, after the Deaths or Refignations 

« of their ſaid Leſſors, by reaſon of privy Gifts of Intail, or for that 

« the Leſſors had nothing in the Lands, "Tenements, or other Heredita- 

« ments ſo letten at the Time of the Leaſes thereof made, but only in 

« the Right of their Wives, or ſuch other like Cauſe, to the great Im- 

« poveriſhment, and in a Manner utter Undoing, of the ſaid Farmers; for 
Reformation whereof, be ir enacted, Fc. That all Leaſes to be made of 

« any Lands, Tenements, or other Herediraments, by Writing indented, 

« under Seal, for Term of Years, or for Term of Lite, by any Perſon 

« or Perſons, being of full Age of "Twenty-one Years, having an Eftate 

« of Inheritance either in Fee- ſimple or Fee- tail, in their own Right, or 

in Right of their Churches and Wives, or jointly with their Wives, 

« of an Eftate of Inheritance, made before the Coverture or after, ſhall 

« be good and effectua! in the Law againft the Leſſors, their Wives, 

« Hei-s and Succeſſors, and every of them, &c. Provided that the ſaid 

« AR ſhall not extend to any Leaſes to be made of any Manors, Lands, 

« Tenements or Hereditaments, being in the Hands of any Farmer or 
Farmers, by virtue of an old Leaſe, unleis the fame old Leaſe be 

« expired, ſurrendered, or ended, within one Year next after the making 

« of the ſaid new Leaſe ; nor thall extend to any Grant to be made of 

„any Reverfion of any Manors, Lands, Tenements, or Hereditaments, 

« which have not molt commonly been letten to Farm, or occupied by 

« the Farmers thereof, by the Space of twenty Years next before ſuch 

Leaſe thereof made; nor to any I.eaſe to be made without Impeach- 

« ment of Waſte, nor to anv Leaſe to be made above the Number of 

« Twenty-one Tears or three Lives at the moſt, from the Day of the inak- 

ing thereof; and that upon every fuch Leaſe there be reſerved yearly, 
during the ſame Leaſe, due and payable to the Leffors, their + Heirs + See the 
« and Succeſſors, to whom the fame Lands ſhould have come after the Caſe of 
« Deaths of the Leſſors, if no Leaſe had been thereof made, and to Cether and 
« whom the Reverſion thereof fhall appertain, according to their Eſtates 977i ante 
and Intereſts, ſo much yearly Farm or Rent, or more, as hath been 28 

« moſt accuſtomably yielden or paid for the Manors, c. fo to be letten 

« within twenty Years next before ſuch Leaſe thereof made, and that 

« every ſuch Perſon or Perſons, to whom the Reverſion of ſuch Manors, 

« fc. fo to be letten ſhall appertain, as is aforeſaid, after the Deaths of 

«* ſuch Leſſors, or their f Heirs, ſhall and may have fuch like Remedy | gee the 
and Advantage, to all Intents and Pur poſes, againſt the Leſſees thereof, Caſe of 

* their Executors and Aſſigns, as the fame Letfor ſhould or might have Ceeher and 
had againſt the ſame Leſſees; Provided alſo, that this AQ extend not Merric ante 
to give any Liberty or Power to any Perſon to take any more Farms, “. 

* Leaſes or Takings, of any Manors, Ac then he thould or might law- 

* fully have done before the making of this Act; nor extend to any Li- 

* berty or Power to any Perſon, or Vicar of any Church or Vicaridge, 

for to make any Leaſe or Grant of any of their Meſſuages, Lands, Te- 
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* nements, Tythes, Profits or Hereditaments, belonging to their Churches 
* or Vicaridges, otherwiſe, or in any other Manner than they ſhould or 
might have done before the making of this Act.“ 
This AQ extends only to ſole Corporations, as Bithops, Deans, Sc. 3 
but as to Corporations Aggregate, as Deans and Chapters, &c. though they : 
be ſeiſed in Right of their Churches, this is no enabling Statute ; for it 
they, by the Conſent of the major Part of them, might have made any bi 
ſes or Grants of their Eſtates without Limitation before this Statute, | 
and ſo they might have done after, till by others ſubſequent Statutes they { 
were reſtrained, this being merely enabling, and not at all reſtraining | 


them ; and though by this Starute the ſole Corporations before mentioned 
| con 
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Page 329 * could not, without the Conſent and Confirmation of others, have made 
Leaſes for three Lives, or Twenty-one Years, yet with Confirmation the 
might have made longer Leaſes, or abſolute Alienations, of any of the; 
Poſſeſſions; and therefore to reſtrain Biſhops, and other Eccleſiaſtical Per. 

Moor 107. ſons, where the Statutes of 1 U 1 3 Eliz. made, which are as follow, 

For reſtraining of Biſhops, the 1 El:z. cap. 19. ſays, That all Gifts 
« Grants, Feoftments, Fines, and other Conveyances, or Eſtates from 
the firit Day of this preſent Parliament had, made done, or ſuffered, or 
to be had, made, done or ſuffered, by any Archbiſhop or Biſhop, of any 
« Honours, Caſtles, Manors, Lands, Tenements, or other Hereditamen:s 
being Parcel of the Poſſeſſions of his Archbiſhoprick or Bithoprick, * 
united, appertaining or belongiog to any of the ſame, to any Perſon 

(% This © (other than the (a) Queen, her Heirs and Succeſſors) whereby any 

Statue leav. © Eſtate ſhould or might paſs from the Archbiſhop or Biſhop other than 

ing Bilhops © for 'Term of Twenty-one Years, or three Lives, from ſuch Time as any 

their former «© Teaſe, Grant or Aſſurance ſhall begin, and whereupon the old accuſtomed 

Power ef 40 yearly Rent, or more, ſhall be reſerved payable yearly during the ſaid 


ranting to pu : : 
4 Queen, © Term of Twenty-one Years, or three Lives, ſhall be utterly void; auy 
her Heirs Law, Cuſtom, Ec. notwichſtanding.“ 


and Succeſ- 

ſors to little Effect, for that many Eſtates were granted to the Queen, upon Deſign that ſhe ſhould 
grant them over to others, to prevent which was the Statute 1 Jac, 1. c. 3. made, which diſables 
all Archbiſhops and Biſhops from granting any of their Poſſeſions to the King. his Heirs er Sue— 
ceffors, and makes all ſuch Leaſes, Grants, Ce. to the King, his Heirs or Succeſſocs, uttcrly 


void and of none Effect. Co. 71. Gibſ. Codex 679. 


The Statute which diſables all other Eccleſiaſtical Perſons is 13 LI. 
cap. 10 which is as followeth: And for that long and unreaſonable 
Leaſes made by Colleges, Deans and Chapters, Parſons and Vicars, and 
e others, having ſpiritual Promotions, be the chiefeſt Canſe of the Dila- 
e pidations and the Decay of all Spiritual Livings and Ho(pitality, and the 
*« utter Impoveriſhing of all Succeſſors, Incumbents of the ſame, be it 
« enaQed, ** That from henceforth all Leaſes, Gifts, Grants, Feoffments, 
e Conveyances or Eſtates, to be made, had, done or ſuffered, by any 
„ Maſter and Fellows of any College, Dean and Chapter of any Cathedral 
* or Collegiate Church, Maſter or Guardian of any Hoſpital, Parſon, 
„ Vicar, or any other, having any Spiritual or Feclefiaſtical Living. orany 
* Houſe, Lands, Tythes, Tenements or other Hereditaments, being any 
* Parcel of the Poſſeſſions of any ſuch College, Cathedral, Church, Chapel, 
* Hoſpital, Parſonage, Vicaridge, or other Spiritual Promotion, or any 
ways appertaining or belonging to the fame, or any of them, to any 
*« Perſon or Perſons, Bodies Politick or Corporate (other than for the Term 
* of Tawenty-one Years, or three Lives, from the Time as any ſuch Leafe 
or Grant ſhall be made or granted; whereupon /e æcciſtamed yearly 
* Rent, or more, Mall ba reſerved and payable during the ſaid Term) ſhall 
* be utterly void and of none Effect, to all Intents and Purpoſes what- 
** ſoever ; any Law, Cuſtom, Ec. notwithſtanding : Provided, &c. that 
nothing herein extend to make good any Leaſe, or other Grant, to 
be made by any ſuch College or Collegiate Church within either or both 
* the Univerſities of Oxford and Cambridge, or elſewhere, within the Realm 
* of England, for more Years than are limited by the private Statute of 
the ſame College: Provided alſo, that this Act ſhall not extend to ary 
Leaſe hereafter to be made, upon Surrender of any Leaſe heretofore 
„ made and now continuing, ſo that the Leaſe to be made do not contain 
* more Years than the Reſidue of the Years of the former Leaſe, now 
continuing, ſhall be at the Time of ſuch Leaſe hereafterto be made, nor 
any leſs a than is reſerved in the ſaid former Leaſe,” 


Or 
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On theſe Statutes we ſhall obſerve, 1. That the Statutes of 1 Flix. cap. Page 330 
19. is but a private or particular Statute, and muſt be fpecially pleaded, 5 Co. 2. 
elle the Court will take no notice of it; but 13 Elis. cap, 10, is a general 4 Co. 76. 
Law, whereof the Judges are bound ex officio to take notice, though it be Moor 253. 
not pleaded, becaule it extends to all Eccleſiaſtical Perſons whatſoever, ex- : = Jace 
cept Biſhops, who were before provided for by the 1 Eliz. cap. 19. 2 Rol, Abr. 

466. 

2, It has been adjudged and held in Parliament, that the King was Leon. 306. 
bound by 13 Eliz, cap. 10. though not named, becauſe the Statute was toy "RM 
general and for the public Good; but for ſome Time the Law was held 2 Mod. 50. 
otherwiſe, and therefore where a Leaſe was made to the King by a Dean g Co. 18. b. 
and Chapter, and the King had aſſigned it over, after that, the Law came 11: Co. 75. 
to be held that the King was bound, the Aſſignee had his Leaſe made good Rol. Abr. 
to him in Chancery againft the Statute, becauſe he could not know the hs 1. Re 
in a Matter ſo —— 161. 1 

3. That all Leaſes made according to 13 Eliz, cap. 10. by any ſingle Comp. Ia- 
Corporation, if not warranted likewiſe by 32 H. 8. cap. 28. muſt be con- cumb. 417. 
firmed by thoſe who by Law are to confirm the fame. 

4 That theſe: Statutes of 1 Elis. cap. 19. and 13 Eliz. cap. 10. are Comp. la- 
merely reſtraining, ſo that though Biſhops, and other Eccleſiaſtical Perſons, cumb. 419. 
might, with the Confirmation. of thoſe required by Law, have made any 
Leaſe or perpetual Grant, yet now no Confirmation whatever will make 
them good for above three Lives, or Twenty-one Years. 

5. That no Leaſe by an Archbiſhop or Biſhop for three Lives, or 10Co. 60. b. 
Twenty-one Years, made according to the Exception of 1 Flisz. cap. 19. Co. Lit. 48.3. 
is good to bind the Succeſſor, if it be not in every 1 hing purſuant to 32 H. Moor 295. 
8. cap. 28, unleſs it be confirmed by the Dean and Chapter; ſor Leaſes for 
Twenty-one Years, or three Lives, being only exempted and taken out from 
the general Difability impoſed on Bithops by the firſt Part of the AR, re- 
ceive no Sanction at all from that Act, but as they are taken out to reſt up- 
on 32 H. $. cap. 28. and therefore though they are for Twenty-one Years, 
or three Lives, yet if Part of the Land were not in Poſſeſſion, or that the 
old Leaſe were not ſurrendered or expired within one Year before the 
new Leaſe made, or in any other ReſpeQ, ſuch new Leaſe was not war- 
ranted by 32 H. 8. cap. 28. to bind the Succeſſor, there muſt be the Con- 
hrmation of the Dean and Chapter, becauſe at Common Law ſuch Con- 
hrmation was neceſſary; and theſe Leaſes not being warranted by 32 H 8. 
cap. 28. which is the only Statute that enables Biſhops ſolely to make Leaſes 
to bind their Succeſſots, remain at Common Law, and by Conſequence, 
without Confirmation, are voidable by the Succeſſots as much-as if they 
were made for one hundred Years or Lives. 

6. That 13 Elis cap. 10. hath been always conftrued largely and bene- 11 Co. 76. 
ficially to prevent all Inventions and Evaſions againſt the true Intent 2 dale 
thereof ; therefore where the Statute ſays, Mlaſter and Fellows of any Col- — a 
lege, yet it hath been often held, that be the College incorporated by that 
Name, or by the Name of Warden and Fellows, or Warden and Scholars, 
or Warden, Fellows and Scholars, or Maſter, Fellows and Sholars, or 
Maſter and Scholars, or Provoſt, Fellows and Scholars, or by any other 
Name of Corporation, and be the College Temporal for the Advancement 
of the liberal Arts and Sciences, or mere Eccleſiaſtical or Mixt, that all 
theſe are within the Reſtraint of this Act; ſo where the Statute ſays Maſter 
or Wardens of any Hoſpit»l, be the Hoſpital incorporated by any other 
Name, and be it a ſole Corporation, or Corporation Aggregate of many, 
yet the Statute extends to them. 

The next Statute that made any Alteration in theſe Things was 14 Eliz. 14Eliz. c. f:. 
cap, 11. which as to Houſes in Cities and great Towns is as followeth : 

** Whereas in an Act made 13 Elis c. 10. there is no Branch to avoid cer- 
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ta m Leaſes to“ be made by Maſters and Fellows of Colleges, Deans and 


Chapters of Cathedral or . Churches, Maſters or Guardians of 


any Hoſpital, or by any other Parſon or Vicar, ot any other having any 
Sprritual or Eccleſiaſtical Living ; Be it enacted, that the ſaid Branch, 
nor any Thing therein contained, ſhall not extend to any Grant, Afſur- 
ance or Leaſe of any Houſes belonging to any Perſons or Bodies Politick 
or Corporate aforeſaid, nor to any Grounds to ſuch Houſes appertaining, 
which Houſes be ſituate in any City, Borough, Town Corporate or 
Market-Town, or the Suburbs of any of them ; but that all ſuch Houſes 
and Grounds may be granted, demited and aſſured, as by the Laws of 
this Realm and the ſeveral Statutes of the ſaid Colleges, Cathedral 
Churches and Hoſpitals they lawfully might have been before the Making 
of the ſaid Statute, or lawfully might be, if ſuch Statute were not, ſo 
always that ſuch Houſe be rot the Capital or Dwelling-houſe uſed for 
the Habitation of the Perſons aboveſaid, nor have Ground to the fame 


belonging above the Quantity of ten Acres; provided that no Leaſe ſhal) 


be permitted to be made by Force of this Act in Reverſion, nor without 
reſerving the accuſtomed yearly Rent at the leaft, nor without charging 
the Leſtee with the Reparations, nor for longer Term than for forty 
Years at tbe moſt ; nor any Houſes ſhall be permitted to be aliened, un- 
lets in Recompence An there ſhall be a good and ſufficient Aſſurance 
made in Fee · ſimple abſolutely to ſuch Colleges, Houſes, Bodies Politick 
or Corporate, and their Suceeſſors, of Lands of as good Value, and of 
as great yearly Value at the leaſt, as ſhall be aliened; any Statute to 
the contrary notwithſtanding.” 

Note, This Statute makes no Alteration of the Statute 1 Elrz. cap, 19. 


nor has any Relation to it, but only to the Statute 13 Elix. cap. 10. and 
therefore gives no Power to Biſhops to let Houſes, otherwiſe than accord- 
ing to 1 Eliz. cap. 19. 


Note alſo, That this Statute need not be found by Verdict, being a ge- 


neral Law. 


By this Statute it is exprefly provided, that no Leaſe ſhall be made of 


ſuch Houſes in Reverſion; but by 13 Elis. cap. 10 no Reſtraint being made 
of ſuch Leaſes, it was found neceſſary to provide a gainſt them by another 
Statute, vis. the 18 Els. cap. 11. 


Which reciting, that fince the making of the 13 Eig. cap. 10. divers Ec- 


cleſiaſtical and Spiritual Perſons, and others having Spiritual or Ecclefiaſti- 


cal, Livings, have from Time to I ime made Leaſes for Term of Twenty- 
Note; This one Years, or three Lives, long before the Expiration of the former Years, 
Statute is 2 contrary to the true Intent and Meaning of the faid Statute ; “ Be it there- 


45 


fore enacted, That all Leaſes to be made by any of the ſaid Eccleſiaſti- 
cal Spiritual, or Collegiate Perſons, or others, of any of the ſaid Eccle- 
faftical, Spiritual, or Collegiate Lands, 'Tenements or Hereditaments 
whereof any former Leaſe tor Years is in Being, not to be expirec, 
ſurrendered or ended within three Years next after the making of any 
ſuch new Leaſe, ſhall be void, fruſtrate, and of none Effect, and that 
all and every Bond and Covenant for renewing or making of any Leate, 
or Leaſes contrary to the true Intent of this Act, or of the ſaid Act 
made in the ſaid 13th Year, ſhall be utterly void; any Law, Statute, 
c. Provided that this Act, nor any Thing therein contained, ſhall 
extend or be prejudicial to, make fruſtrate or void any Leaſe or Leaſes 
heretofore made by any of the ſaid Spiritual or Eccleſiaſtical Perſons, ot 
any of them ; but that the ſame, and every of them are of the like 
Force and Effect as they, or any of them, were before the making 0! 


this preſent Statute.” 


The Statute of 18 Eliz. cap. 11. has Relation only to the Statute of 13 


Elis cap. 10. to reſtrain Leaſes in Reverſion where above three Years of the 
firſt Leaſe is then to come, but leaves the Statute of 14 Eliz. cap. 11. pet- 


fealy at large as to Houſes in Cities, without making void ſuch Leaſes, ot 


any 
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any Bonds or Covenants * concerning them; for as to ſuch Houſes the“ Page 332 


Statute of 14 Elis. cap. 11. is a new Law, and ſets looſe the 13 Elix. cap. 
10. therefore where an Action of Covenant was brought againſt the Dean 
of Lincoln and one of the Prebendaries, upon a Covenant made by the 
Dean and Chapter, by their ſpecial Names jointly and ſeverally, to make 
a Leaſe of a Houſe in London, though it was argued to be void upon the 
Statute 18 Elis. cap. 11. that Statute extending only to 13 Elig. cap. 10. 
and not to the 14 Elig. cap. 11. which, as to Houſes in Cities, repealed 
13 Elis. cap. 10. and makes all Leaſes thereof good, fo they do not exceed 
forty Years, Cc. and are not made in Reverſion, which was not prohibited 
by 13 Elis. cap. 10. Alſo the Statute 14 Eliz. cap. 11. forbids Alienations 
of ſuch Houſes, except there be full Recompence given to the Church 
at the ſame Time, ſo as with ſuch Recompence they may alien ſuch 
Houſes in Fee, which was not permitted by 13 Elis. cap. 10. and 


it was adjudged accordingly ; and it is (a) faid, the Reaſon of repealing(a) 1 Vent. 


13 Elis. cap. 10. as to Houſes in Market-Towns, was to make thaſe 248. 
Places more populous. 


But to avoid the Force of thoſe Statutes of 13 Elix. cap. 10. and 18 Elis. Moor 789. 
cap. 11. and the Clauſe making void Bonds and Covenants againſt them, _ and 
a Contrivance was ſet on Foot to this Effect; the Dean and Chapter of Wilks 
Windſor, in the 35th Year of Eliz, made an Agreement ainong them- yer, Sir Gil- 


ſelves by Lots to have an Aſſurance of a Leaſe to each of them, of cer- bertPerwin, 


tain Part of the Poſſeſſions of their Church, which after the Lots caſt, 
whereby every one knew his own Leaſe, they executed the Aſſurance in 
this Manner: The Corporation enters into an Obligation of 500 J. to every 
Canon that was to have a Leaſe, and the Pavinent limited to be within a 
ſhort Time before the Expiration of the old Leaſe in Being, and the 
Canon the ſame Day entered into an Obligation to pay the College 510 /. 
at the fame Time, if they did make a Leaſe according to a Schedule an- 
nexed, which Schedule was werbatim the Demiſe agreed to be made; and 
it was farther proved, that the Intent and Agreement betwixt them was, 
that one 500 J. ſhould be ſtopped for the other 500 / and that the Corpo- 
ration ſhould have only the 10 f. for the Leaſe ; which Matter being dif- 
cloſed in Chancery, the Lord Keeper Egerton made a Decree, that the Ob- 
ligation of 500 J. made by the Dean and Canons to each Canon was void 
by 18 Fliz. cap. 11. and in the ſame Cafe a Precedent was thewn between 
Fry and the Dean and Canons of Hells, decreed 44 E1iz. in Chancery, 
which was thus: Fry gave to the Dean and Canons of Wells too0 /. and 
took an Obligation of 2000/7. with Condition to repay the 1000 J. and for 
Non- payment brought an Action of Debt againſt the Dean and Prebends, 
and obtained a judgment, and made a Defeaſance thereof, that if they 
mike a Leaſe to him of Land then in Leaſe to Sir - Amia; Pawlett for 
hireen Years to come, then the Judgment ſhould be void; and the Truth 
of the Caſe was, that the 1000/7. was paid, and 600 J. thereof employed 
in Payment of Lenths due by the Church; vet by the Opinion of Pop- 
ham, Anderſon and Feriam, it was decreed in Chancery, that the Judgment 
was void by 18 Elis cap. ti, which makes void Bonds and Covenants for 
making Leaſes againſt that Statute or 13 E/:z. cap. 10. but by way of Ar- 
bitrament they awarded to Fry the 600 J. that was paid and employed in 
the Affairs of the Church, and after the 43 Elis. cap. ꝙ. ſect 8. was made 
to extend to Judgments in ſuch Caſes. 

Another Statute concerning Leaſes made by Colleges in the two Uni- 
verſities, and the Colleges of Winche/ter and Eaton, is 18 Elis. cap. 6. 
which adds one Thing more, as followeth: That no Maſter, Provoſt, 
* Prefident, Warden, Dean, Governor, ReQor, or chiet Ruler of any Col- 
* lege, Cathedral Church, Hall or Houſe of Learning in any of the 
« Univerſities of Cambridge and Oxford, nor any Provoſt, Warden, or 
* other Head Officer of the Colleges of Hinchefler or Eaton, nor the Cor- 


** poration of any of the ſame, by what Title, Stile or Name ſoever they 
Dd 2 * now 
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© now be, ſhall or may be called, after the End of this preſent Seſſion of 
Parliament ſhall make any Leaſe for Life, Lives or Years, of any Farm, 
or any their Lands, Tenements, or other Hereditaments, to the which 

Page 333 any 1 ythes, Arable Land, Meadow, or Paſture doth or ſhall appertain, 

* except that the one I hicd Pait at leaſt of the old Rent be reſerved in 
« Corn for the ſaid Colleges, Cathedral Churches, Halls and Houſes, that 
&* is to ſay, in good Wheat aſter the Rate of 63. and 85. the Quarter, 
or under, and good Malt at 5 s. the Quarter, or under, to be delivered 
«* yearly upon a Day prefixed at the ſaid Colleges, Cathedral Church, 
%% Halls or Houſes ; and for Detault thereof to pay to the ſaid Colleges, 
„% Cathedral Church, Halls or Houſes in ready Money, at the EleQion 
1 of the ſaid Leſſees, their Executors, Adminiſtrators, and Aſſigns, after 
„ the Rate of the beſt Wheat and Malt in the Market of Cambridge, tor 
* the Rents that are to be paid to the Uſe of the Houſe or Houſes there, 
fand ſo for Oxferd and Mincbeſter, in tot idem Verbis,) and in the Market 
of Windſor for the Rents that are to be paid to the Uſe of the Houle or 
& Houſes at Eaton, is or ſhall be due, without Fraud or Deceit; and that 
„all Leaſes otherwiſe hereafter to be made, and all collateral Bonds or 
© Aſſurances to the contrary by any of the ſaid Corporations ſhall be void 
in Law to all Intents and Purpoles ; the ſame Wheat, Malt, or Money 
coming of tne ſame, to be expended to the Uſe of the Relief of the 
Commons and Diet of the ſaid Colleges, Cathedral Church, Halls ard 
% Houſes only, and by no Fraud or Colour let or fold away from the Profit 
« of the faid Colleges, Cathedral Church, Halls and Houſes, and the 
«© Fellows and Scholars in the fame, and the Ule aforeſaid ; upon pain of 
« Deprivation of the Governor and chief Rulers of the ſaid Colleges, 
« Cathedral Church, Halls and Houſes, and all other thereunto conſent- 
ing: But this Act, or any Thing therein contained, ſhall not extend or 
« be in any wife prejudicial to any Leaſe to be made of a Barn called 
* Muncken Barn, with a certain Portion of Tithes iiſing, growing, and 
„being in the Parith of Sourhwark in the County of Sufſex, being Parcel 
of the Poſſeſſions of Maudlin College in Oxford, fo that the Term de- 
„ miled in and by the ſaid Leaſe exceed not the Number of ten Years 
„ from and after the Feaſt of St Michael the Archangel next coming, 
„neither ſhall this Act extend to any Leale to be made by the Preſident 
and Scholars of the College of St. 7% Baptiſt in Oxford. to any Heir 
Male of Sir Thomas White, Founder of the ſaid College, which Leaſe 
* ſhall be made according to the Meaning of the Foundation and Statutes 
of the ſaid College, of the Manor of Fifield, and no other Hereditaments.” 

Leon, 306. In the Conſtruction of this Statute it hath been holden, that it is a pri- 

Sav, 129. vate Act, becauſe it concerns only thoſe particular Places; and therefore 

muſt be pleaded or given in Evidence, or tound by a Jury, otherwiſe the 

Court is not bound to take notice of it. 

1 266 Alſo it is faid, that in a Declaration upon a Leaſe made by any of theſe 

333. Colleges it ought to be ſhewed, that the Corn was reſerved according to 

Sav. 129. the Statute, otherwiſe this may be good Cauſe to move in Arreſt of Judg- 
ment; but of this it may be doubted ; for in the Caſe itſelf, cited in Leon. 
for that Purpoſe, it appears that that Exception was di allowed; for tho' 
it does not appear in the Declaration that Corn was reſerved, yet it may 
be that it was reſerved in the Leate ; and if not, yet the other Party ought 
to ſhew it; and therefore the Exception to the Declaration ior not ſhewing 
it was dilallowed, 

y the Statute 22 Car, 2. cap. 1 1. it is enacted, That for ever hereafter 
„% the Mayor, Commonalty, and Citizens of London may and ſhall have a 
© Muket, to be kept three or four Days in the Weck, as to them 
„ ſhall ſeem convenient, upon the Ground now ſet out by the Aſſent of 
the Dean and Chapter of the Cathedral Church of St. Paul, London, for 
© a Market-place within Netwgare, and that the ſaid Dean and Chapter mw 

% make 
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© make and give one or more Leaſe or Leaſes of the ſaid Ground to the 
« faid Mayor, Commonalty, and Citizens, and alſo of the Wall of the 
« ſaid Church-yard, abutting ſeverally upon Pater-nofter- Row and the 
d Change, for the 'lerm of torty Years, reſerving the yearly Rent of“ Page 334 
four Pounds for the Ground of the ſaid Market-place, and Two-pence 
« for every ſuperficial Foot of the Ground or Soil of the ſaid Wall, as it 
© is now ſet out by the Surveyors of the City and of the ſaid Dean and 
„Chapter, and ſo from forty Years to forty Years for ever, at the like 
„ yearly Rent, and one Year's Rent, after the Rates aforeſaid, to be paid 
« by way of Fine for each of the ſaid Grounds reſpectively, upon the 
* making every new Leaſe thereof; which faid Leaſe and Leaſes ſhall 
* be good and effectual in the Law, as againſt the Dean and Chapter, and 
their Succefſors, and all Perſons claiming by, from or under them, 
and that no Houſe, Shed, or other Building, thall ſtand, or hereafter 
« be erected and fixed upon the faid Market-Place, other than the Market- 
“ Houſe already built with the Conſent of the ſaid Dean and Chapter; 
« any Thing in this or any other Act to the contrary notwithſtanding : 
„% And whereas the faid Parſons or Vicars, or ſome of them, (within the 
* ſaid City of London) are intereſted in ſeveral Glebe Lands or Grounds, 
« the which they cannot rebuild themſelves, nor let ſuch Leaſe or Leaſes 
* as may be an Encouragement to others to rebuild the fame ; Be it 
* enacted, that the ſaid Parſons and Vicars, and every of them refpec- 
« tively, be impowered, and are hereby impowered to let ſuch Leaſe or 
« Leaſes of their ſaid Glebe-Lands or Grounds, with the Conſent and 
« Approbation of the Patron or Patrons, and Ordinary, tor any Term 
not exceeding forty Years, and at ſuch yearly Rents, without Fine, as 
« can be obtained for the ſame.” | 

Before we mention any Caſes, or make any Obſervations on the fore- Dyer 69, a. 
going Statute, it may be neceſſary to take Notice, That at Common Law Hob. 7. 
if a Parſon had made a Leaſe for Years of his Glebe-Land, to begin Kol. Rep. 
after his Death, or granted a Rent Charge in that Manner, and tuch #43: 
Leaſe or Grant were confirmed by the Patron and Ordinary, this would 
have bound the Succeſſor of the Parſon; becauſe here was the Conſent 
and Concurrence of all Perſons intereſted, and the Leaſe or Charge bound 
immediately from the perfecting of the Deed by the Parfon, Patron, and 
Ordinary, though it was not to take effect in Poſſeſſion till after the Par- 
ſon's Death; but now no Confirmation whatever will make ſuch Leaſe or 
Grant good againſt the Succeſſor, by reaton of the Statutes made to avoid 
them. 

It a Perſon obtain a Grant to build Houſes on Church or College Lands, Het!. 37. 
this is. confirmed, (in cale where Confirmation is neceſſary,) yet this Grant Mayor and 
is no Alienation againtt the Statutes, but is only a Covenant or Licence, Commner 
and nothing elſe ; for the Soil remains in the Grantor, and by Conſequence 3 
the Houſes built thereon are in bim. | Caſe. 

If a Pariſh be upon the Deſign of incloſing Lands, and a Parſon hath Cub. Je- 
Tithes in Kind, and Common for Beaſts thereout, the Chancery may de- cumb. 334. 
eree him to take a Quantity of Ground elſewhere, in lieu thereof. 

So where one had a Leaſe of Tithes in Kind, it was ordered in Chan- C:mb. Ia- 
ceiy, that a Commitlion thou!d go forth to ſet out other Meadow and . 334. 
Ground in lieu thereof; the Reaſon of which Caſes ſeems to be, either 
for the Prejudice the Public might ſuffer, if ſuch Recompence in no 
Caſe ſhould be allowed, or for that the Succeffor of the Parſon have no 
Injury thereby, being recompenced in other Lands; ſed quere why an 
Att of Parliament in ſuch Caies ought not ta be procured ; for it ſhould 
ſeem the Chancery, as well as the other Couts, are bound by all Acts 
of Parliament, which are poſitive Laws, and have no Liberty of breaking 
through them, upon any Pretence of Convenience or Neceſſity, more than 
other Courts. | 1 
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Hob. 269. By the Statute of 14 Eliz. cap. 11. as appears before, all thoſe who were 
Noy 3. reftrained by 13 Elis. cap. 10. have Liberty given them to alien Houſes in 
Cities abſolutely, fo as at the Time of ſuch Alienation there be a Recom- 
| pence in Lands given to them, and their Succeſſors, of as great Value as the 
Page 335% Houſes aliened are; but this Liberty of aliening, upon ſuch Recompence 
to be given, extends only to Houſes; for as to Lands they have no ſuch 
Power, nor can they exchange them, to bind their Sueceſſors, upon any 
Recompence whatſoever ; and guezre whether ſuch Houſe may be exchang- 
ed for Lands of greater Value, without Licence, againſt the Statutes of 
Mortmain. 
Sid. 162. It is agreed, that Corporations of Mayor and Commonalty, Bailiffs and 
| Burgeſſes, and ſuch other Lay Corporations, are out of all the before-men- 
tioned Statutes, and may make Leaſes, and other Eſtates, as they might 
ever have done. 
Deg. 135. It hath been adjudged, that a Spiritual Perſon not Beneficed is not within 
Mich.4.Car. the 21 H. 8. cap. 13 which prohibits Spiritual Perſons from taking Leaſes 
Glee, aug to Farm, Qc. for Life, Years, or at Will, in their own Name, or in the 
Laxpley. Name of any other Perſon or Perſons to his Uſe, &c. 
Dyer 27, 28: A Leaſe being made to a Spiritual Perſon againſt 21 H. 8. cap. 13. anda 
23:8.a Bond or Obligation taken for Perforinance of Covenants, the Obligee 
Leon. 309. brought an Action of Debt upon this Bond, and had Judgment; which 
3 Keb. 436. proves that the Leaſe was not abſolutely void between the Leſſor and Leſ- 
tee, as the Words of the Statute are; and though in Dyer, where this Cafe 
is reported, this is not mentioned to be any Cauſe of the Judgment, yet 
Periam in 1 Leon. held it to be the greateſt Cauſe of the Judgment ; and 
ſo it appears to have been adjudged in another Place ; for the Statute 
inflits a Penalty of 101. for every Month that the Clerk ſhall occupy 
ſuch Farm, and therefore it cannot be void ; but the Leafes made void 
by that Statute are only thoſe which Spiritual Perſons before that AR, or 
after, had, and before Michaelmas then next following were not bargained, 
ſold, or granted away. | 
Bro. Tit. In an Action upon 21 H. 8. cap. 13. againſt a Parſon for taking of 
Avon ſar le Farms, it is a good Plea to ſay, Non habuit ſeu tenuit ad firmam contra 
let. z Formam Statuti; and the Defendant may give in Evidence, that the Farm 
was for the Maintenance of his Houſe, &c. according to the Proviſo inthe 
Would not Statute for that Purpoſe f. 


the general | 
Ifiuc Nil debet, be as good, if not more eligible ? 


Bre. Afton Alto the Writ grounded on this Statute ought to be Sui tam for the 
Jer ke Stat.4-King and Party; and thereforea Writ, which demanded the Whole, was 
_ not to be good; but that the Statute nced not be mentioned in the 
Tit. 

35 Eliz. c. 3. By another Act, intitvlcd, An Ad fer creting of Hoſpitals, or Abiding or 
ey Working Houſes for the Poor, it is (amongſt other Things) provided, '1 hat 
all Leaſes, Grants, Conveyances, orVitates to be made by any Cerporaticn 
fo to be founded exceed:ns the Number or Twenty-one Years, and that in 
Poſſeſſion, and whereupon the accatomable yearly Rent, or more, by the 
greater Part of twenty Years next before the taking of ſuch Leaſe, ſhall 

not be reſerved, and yearly payable, ſhall be void. 
4 Leon. 81. As to the Perſons who may be ſaid to be ſeiſed in Right of their 
aig Churches, ſo as to be impowered by the Statute of 32 /7. 8. cap. 28. to 
Cro. Eliz, make Leaſes for three Lives, or twenty-one Years, to bind their Succeſſors 
2:0. it appears to have been adjudged, though to be ſeiſed in Right of his Pre- 
Watkinſen bendary, and not in Right of his Church, he may yet within the Equity of 
nk that Act make Leaſes for thice Lives, or twenty-one Years, to biud his 
3 Bull. 290. Succeſſor, obſerving the ſeveral Qualifications required by the Act; for 
Bro, Tit. the Words of the Act being general, all Perions having an Eſtate of Inhe- 
Leaſes 9. Titance in Rizht of their Church, with a ſpecial Exception of Pai 2.57 and 
icats 
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Vicars only, ſhew tbe Intent of the AR to include and take in all but pan 3 
thoſe ſo excepted ; and Popham ſaid, that in Dr. Dale's Cate, for an Houſe cen. 1. 
near St. Paul's, it was fo adjudged, and to had been twice adjudged in carb. 32.5. 
his Experience ; and Fenner ſaid, it was ſo adjudged in the Cale of a 
Treaſurer of a Church, and Prebendaries are Eccleſiaſtical Perſons, for 

they are admitted and inſtituted, and have Locum in Choro, & Vocem in 

cappella, 

2 $0 likewiſe it hath been adjudged, that a Chancellor of a Cathedral page 336 

Church may make Leaſes for twenty-one Years, or three Lives, within Lev. 112; 
this Statute, to bind his Succeſſor ; ſo of a Treaſurer, Archdeacon, and Sid. 158. 
Precentor ; for they are Prebendaties, and more, for they are generally — r 
choſen out of the Prebendaries, and have thoſe Dignities ſuperadded or pale 10 A 
annexed ; and though Chancellors and Treaſurers are in ſome fort Miniſte-Eaſ den _ 
rial, yet are they not inter minoris Ordines, as theOftiarii and Vergers are, Dexais. 
who are only Servants to carry Candles and Wax, keep the Doors, &fc. 
but the others are ſeiſed in Fee in Right of their Church, &c. and have 
moreover theſe Dignities ſuperadded ; but a Caſe was cited to have been 
adjudged in the Exchequer, that Leaſes made by the Chanters of St. 
Paul's muſt be confirmed; for it was ſaid, they are not properly Chanters, 
but Singing Men only, and minoris Ordinis ; but the Chanters, properly fo 
called, Precenters, Ac. are majoris Ordinis ; as the Biſhop of Sarum, in 
Right of his Biſhoprick, is Precentor Angliæ; which ſhews it to be Ho- 
norary, and a Spiritual Dignity. 

If a Parſon, Prebend, Mayor, Dean, Abbot, &c. or any other ſole pro. Tit. 
Corporation make a Leaſe tor Years, either upon theſe Statutes, or at Age 61, Lo. 
Common Law, though the Leffor be under the Age of twenty-one Years, 
yet be ſhall not avoid ſuch Leaſe for that Cauſe ; for fince they are ad- 
mitted to exerciſe ſuch Offices or Functions, though within Age, they are 
likewife by Law ſuppoſed capable of doing all Things belonging thereto, 
as Other Perſons of tull Age may do; and therefore ſuch Acts as are done 
by them in their Politick Capacity, which is ſuhject to no Age or Infirmity, 
as the Body natural is, are valid and cffectual, notwithitanding their Mino- 
rity, which in ſuch Caſe is not material. 


2, Of the Rules to be obſerved, and Qualifications requiſite to the Per- 
icQion of Leaſes by Eecleſiaſtical Petſons: And therein, 


Rule i. Where an !udenture er Deed is neceſſary, 


The firſt Thing to be obſerved upon the ſeveral Statutes before-men- Co. Lit. 44 b. 
tioned concerning Leaſes is, that as well upon the Statutes of the 1 Fiz, 3. Keb. 379. 
cap. 19. & 13 Elisz, cap. 10. as upon 32 #1. 8. cap. 28. the Leaſes to he 
made by Virtue thereof muſt be by Indenture ; for though the Statutes 
1 Eliz. cap. ig. £7 1; Eliz. cap. 10. do not require it, yet in that aud all 
other Qualities and Properties required by the 32 JI. 8. cap. 28. (except 
concurrent Leaſes only) they muſt follow the Pattern thereof; and (a) 10e 25. 
the Deed be indented, whether it begin This [ndenture or not, is not ma te- ox + — 
rial; for notwithſtanding that, it is an Indenture; on the contrary, if ita. 4295 big 


be not indented, the calling it an Indenture wiil not make it fo F. Cto. Eiiz. 
472. 

2 Inſt, 632, 2 Rol. Abr. 22.——＋ If only the Formof indenting the Parchment, or Paper, be 

wanting, that is not material, for it might even be done in Court, and therefore no Exception is now 


wken on ſuch a trifling Omiſſion. 


But the moſt obſervable Thing under this Head is, how far a Paroi Grp. E- 
Leaſe or Agreement by the Parſon with his Patiſhioner or a Stranger for _ 3374 


his Tithes ſhali be good, and how far and in what Cafes not; concerning - 
| which 
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which there are various Caſes and Opinions in the Books, many of which 
have no Foundation from the Statute, but ſtand intirely on their own 
Boitom. | | 
Godb. 394 And herein all the Books agree, that if a Perſon leaſe or grant over 
2 Rol. Abr. his Tithes to a Stranger for Life or Years, or even for a Year, that ſuch 
. or Grant muſt be in Writing; and if it be not, it will be abſo— 
Perk. T Ja, lutely void; the Reaſon whereof is, becauſe Tithes are Things which 
Cro. Jac. lie merely in Grant, and whereof no manual Occupation can be; till the 
317, 613. are actually collected, they are not Things ſubſtantive, whereof the Pro- 
Page 337 * perty can be changed by the Notoriety of Livery and Seiſin, or any actual 
10 Co. 92. taking of Poſſeſſion ; but their whole Eſſence before they are ſevered and di- 
E. vided conſiſts only in Notion and Idea; therefore without Deed the Grantee 
11, 179. or Leſſee can make no Manner of Title to them; for without that, there is 
2 Keb. 17. nothing can be done to inveſt him with the Property thereof, but theEffence 
and Subſtance of his Title is to be derived from the Deed, granting or leaſ. 
ing them to him; and for this Reaſon it is that he muſt not only have a 
Deed thereof, but muſt alſo in pleading ſhew it with a Profert hic in Curia; 
for otherwiſe the Court, which is to judge ſecundum allegata & probata,cay 
(«)Leon. 23. no more adjudge his Title good, than if he had no Deed at all; but yet (a) 
Whitby ver. jf ſuch Grant or Leaſe be made of Tithes without Deed, and the Grantee 
Sanders. or Leſſee ſues for them in the Spiritual Court, the Defendant muſt plead 
that all the Title the Plaintiff has is by Leaſe without Deed ; nor can he 
| ſuggeſt this Matter to ground a Prohibition on; but he ought either to ſet 
out his Tithes without regarding who hath the Title to them, which -will 
diſcharge him, or he ought to preſcribe in modo Decimandi, and ſurmiſe 
that the Tithes belong to J. S. with whom he hath compounded to pay 
ſuch a Sum for all 'Tithes. 
2 Rol. Abr. But if a Parſon leaſe his ReQory or Parſorage for Years, in this Caſe the 
Tithes and Offerings will paſs as incident to the ReQory, though there be no 
Bro. Tit. 1n- Deed, becauſe the ReCtory is the Principal, and the Leaſe of that being good 
cidents, 5. Without Deed, the Tithes and Offerings, which are but as Part of or accel- 
Tit. Leaſes, ſory to the ReQory, muſt paſs likewile, m_ they are not named ; and 
15, 20. * ſome hold, that by ſuch Parol Leaſe of the ReQory the Tithes will paſs, 
Tit, Gran!, though there be no Houſe, but only the Church and Church- yard. 
Clayton . If a Portion of Tithes hath been long uſed with a Chapel, by Grant 
25. or Leaſe of the Chapel, with all the Tithes thereunto belonging, this is 3 
Bradferd's ſufficient Deſcription to paſs the Tithes, though generally a Portion of 
Caſe. Tithes ought to be ſo named; but it does not appear whether in this Caſe 
_ — the Grant or Leaſe of the Chapel were by Deed or not. 

N concerning Leaſes of 'Tithes to the Pariſhioner himſelf, who ought to 
pay them, there are Variety of Opinions in the Books, how far ſuch Leaſes 
or Agreements ſhall be good without Writing, if they are made for the 
Life of the Perſon, or for Years, or for one Year only, and how far, and in 
what Ca'es, the Aſſignee of the Pariſhioner ſhall take advantage of, or be 
bound by ſuch Leaſes. or Agreements ; 

CroJac.1z7 Firſt then, moſt of the Books agree, that if the Parſon, in conſideration 
Cro, Eliz. of ſuch a Sum then paid, or ſo much annually to be paid, by theParithioner, 
188, 249. do contract or agree by Parol with him, that he ſhall retain his Tithes, or 
. 1 ſhallbe diſeharged of the Payment of his Tithes during the Life of the Par- 
k * ſon, or for ſo many Years as he ſhall be Incumbent, th's ſhall be void; and 
3Leon: 357. the Reaſon given is, becauſe as a Leaſe this cannot be good without 
Godb. 333- Writing, and as a Compoſition or Agreement it cannot be good, becauſe, it 


Palm. 377- is uncertain at the making of it, 
2 Brownl. | 1 
1 17. Lev. 24. 


But yet ſome Books hold ſuch Parol Agreement for the Life or Incum- 
: ney of the Parſon to be good, and that if be demands Tithes againſt it 
G ob. 333. in the Spiritual Court, a FProbibition ſhall be awarded to ſtay his Suit t: . 
Palm. 377. | | | t 
etiey 31, 107, 132.——f See the rext Caſe; and ſee infra 335, 9 Ce. 


03. 
Latch 177. 


2 Rol. Abr. be 
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It is held in ſeveral Books, that though ſuch Parol Agreement with the Yelv. 94. 
Pariſhioner ſor the Life or Incumhency of the Parſon be not good, yet if it Noi 121. 
be for fo many Years certain, that this is good, though it be not by Deed 09 177 
or Writing; becauſe it is in Nature of a Compoſition or Agreement with a wa ak 
the Pariſhioner himſelf, who ought to pay them; and that therefore if he 63. : 
ſues in the Spiritual Court for Tithes, againſt ſuch Agreement, that a Pro- db. 354, 
hibition ſhall be awarded to ſtay his Proceeding. 27 4s 

*So it is likewiſe held, in purſuance of that Opinion, that if thePariſhioner, 3 
after ſuch Agreement to retain his Tithes for Years, makes · a Leaſe of thoſe ner : 
Lands to another, that the Leſſee alſo ſhall be diſcharged of the Payment ee 
of Tithes, becauſe the Diſcharge runs along with the Land ; but others 
held the contrary ; and that if the Aſſignee be ſued in the Spiritual Court yety, 94. 
he ſhall have no Prohibition, becauſe by ſuch Parol Contract no Iatereſt was Hawkes and 
transferred to the Pariſhioner, but it was only a Perſonal Agreement between B. 
the Parties themſelves, and cannot extend to Strangeis. 

But all that hold ſuch Parol Agreement for Years to be good, hold like- 2 Rol. Abr. 
wiſe, that, if the Agreement were with the Pariſhioner, his Executors and 63- 
Aſſigns, there the Executors or Aſſigns of the Pariſhioner, or even their Ct Jac. 
Leflee at Will, ſhall take advantage thereof ; and if they are ſued in has 
Spiritual Court, ſhall have a Prohibition, and compel the Parſon to take his Palm. = 
Remedy upon the Conttact; and that if the Executors of the Pariſhioner 
have made a Leaſe over at Will, they ſhall have their Remedy over againſt the 
Tenant at Will, who came in under the Benefit of ſuch a Diſcharge, and 
therefore ought to be contributory to the Charge of it: and that granting 
ſuch Prohibition is a Means to compel the Parſon to ſeek his true Remedy. 

And yet we find ſome Caſes where ſuch Agreement was byDeed with the palm. 36 
Pariſhioner and his Aſſigns, that the Pariſhioner, or Aſſignee, being ſued in Aldriche's 
the Spiritual Court, would have no Prohibition, becauſe, as they held, the Caſe. 
Covenant or Agreement paſſed no Intereſt in the 'Tithes ; and therefore, for Palm, 377. 


Breach of ſuch Covenant, the Aſſignee had no Remedy, but by Action of Leon. 73. 
Covenant on the Deed. 7 ae 


Accordingly alſo ſeveral Books held, that though ſuch Parol Agreement 
for Life or Years, be not ſufficient Foundation for granting a Prohibition, 2 Leon. 29. 


yet ſuch Suit in the Spiritual Court is a Breach of the Contract or Agree- _ 140. 
ment, for which the Party may have Remedy by Action upon the Caſe, G, fn. _ 


upon the M umpſfit, that he ſhould hold diſcharged, Godb. 333. 
Palm. 5 
Rol. Abr. 43+ Bran verſus — 


So likewiſe it is held, in ſeveral Books, that thongh ſuch Parol Agreement Lev. 24. 
to retain for Life, or Years, be not good by way of pailing an Intereſt, yet h . 
if an Action of Debt be brought upon the Statute 2 C3 FE. 6. cap. 13. and, Apo 
the Agreement be pleaded, and found for the Defendant, that this ſhall be z Keb. = 
ſufficient to bar the Plaintiff of the treble Damages given by that Statute ; 
ſo if Nihil debet be pleaded, and ſuch Agreement be given in Evidence, it 
is ſufficient to excuſe the Defendant from the Penalty of treble Damages. 

But the beſt Opinion ſeems to be, that ſuch Parol Agreement with the zRrowal. ! 
Pariſhioner himſelf for more than one Year is void; and even to make good CroJac. i = 
this, it ought not to be entered into til after the Corn is ſown, becauſe when Hob. 176. 
once the Corn is ſown, then it is ſuppoſed to be in eſe, and growing all that cg. Elie. 
Year ; and then ſuch Agreement is in the Nature of a Sale of a Thing or {7 2249: 
Chattel actually in eſſe, which, like Sales of other Goods and Chattels, needs; 1 
no Writing; but if it be for more than one Year, then it is in Nature of a Owen 103. 
Leaſe or Grant of the Parſon's Right or Intereſt in the Tithes, which, before Lev. 24. 
they are in eſſe, conſiſts only in Notion ; and therefore, to bind the Parſon, Nahm. _ 
there ought to be a Deed or Writing; and if there be not, he may ſue Godb. 333 
for them in the Spiritual Court, and ſhall not be tied up by a Prohibition; 334. 


and ſuch Parol Grant or Agreement, for more Years than one, is not only Latch 176, 
| ; void 
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Noy 89. void for all the Years after the firſt, but in the Whole; for the Contrag 

Comp. In- being intire, muſt be void in all, or good in all, and ſhall not be good ang 

cum. 34% void by Parcels. 

Comp. In- But a Diverſity ſeems to be taken in ſome Books, between the Parſon or 

— 338. Vicar, and the Impropriator; the Parſon or Vicar, they ſay, may leaſe hig 
Page 339 Tithes for one Year without Deed, but the Impropriator cannot, but it will 


Ney 48 be abſolutely void; and it is faid to be ſo ruled in Bennet and Suel's Caſe, and 


| God. 27 4. in the Caſe of Bellamy and Balthorp,it appearing that the Leaſe for oneYear 
by the Impropriator, which was held void, being to a Stranger of the Tithe, 
of the whole Pariſh, by the Oppoſition that follows in ſaying otherwiſe it is 
if it be a Leaſe of the Tithes for a Year, by the Parſon himſelf, it muſt al 
be meant of a Leaſe to a Stranger, and not to the Pariſhioner himſelf, ho 
ought to pay them ; and then it follows, that a Parſon, or Vicar, may leaſe 
the 'Tithes of their whole Pariſh for one Year to a Stranger, without 
Deed, which, it ſeems, they may do, notwithſtanding the Books above · men- 
tioned, as is proved by conſtant PraQtice ; for perhaps it would be difficult 
and troubleſome for the Parſon himſelf to collect all the Lithes in Specie,and 
it may be ſeveral of the Pariſhioners will not take Leaſes, or agree or com- 
pound for their own Tithes ; and therefore, if the Parſon can find one who 
will take ail that Trouble off his Hands, and leave him more at liberty to 
attend his Cure, it ſeems rea ſonable he ſhould be at liberty to ſet his Tithes 
(as they call it) to ſuch Perton for that Year ; and it would be too trouble. 
ſome and unreaſonable to expect, that upon every ſuch yearly Setting of his 
Tithes, he ſhould be forced to be at the Expence of a new and formal Leaſe 
in Writipg, eſpecially fince ſuch Setting or Leaſing is generally made about 
Eaſter, when the Coin is actually growing, and in a good Forwardneſs; and 
therefore ſuch Setting or Leaſing is rather a Sale of Chattel in efſe,thana leal- 
ing or making over of a Thing only in Potentiality or Idea, and then ſuch 
Sale may be good without Deed, as it would be of any other Goods or Chat- 
tels; and why the Impropriator himſelf, in the like Cate, ſhould not hare 
the fame Power, ſeems hard to be accounted for; though, perhaps, in the 
Caſe where this Difference is taken, the Vendee, or Leſſee, ſttictly ſpeaking 
could not juſtify in Trover againit the Owner, as by virtue of the Leate quo 
Leaſe without Deed. But Suære, if he had pleaded it as a gale for a va- 
luable Conſideration, if that would not have altered the Caſe, and made 
| good his Juſtification in taking them after they were fevered. 
Lalch 113. A Parſon by Parol, leaſed his Tithe Hay to the Vicar, and the Vicar paid 
Vicarof An- the Rent ſor the firſt Year, but finding that the Rent was more than the Tithe 
ferd's Cale. was worth, reſuſed to hold the Bargain any longer; and being ſued in the 
. Court of Requetts (which was a Court of Equity) and then not pleading 
Name af there any Notice of his Refuſal, and Sentence andDecree being given for the 
Haren and Parſon, the Vicar prayed a Prohibition; and it was agreed by the Court that 
Dilzerriby, if the Vicar had received theProfits, he was ſucable in the Court of Requeits 
for the Rent; and that if he had given Notice of the Refuſal of the Bar- 
F It i: Time gain, he had been diſcharged of the Rent from the Jime of the Notice i 
enough to given, becauſe he had no Remedy for the Tithes, for that it was a void 
— — Contract in Law; and by Dedderidge and Janes the Caſe is the ſame, though 
z Compoſiti- he hath not given Notice. 
on before 
reaping the Corn or picking the Hops, but not aftcr, Per Price B. Bunb. 15. Sed gu. 
Comp. In- By all the Caſes before-mentioned, it appears how unſettled a Point:; this 
cumb. 339, is; and it is faid now to be the conſtant Practice of the Courts at Meſt min- 
340 ter not to grant Prohibitions upon the Suggeſtions of ſuch Agreements, 
ee but to leave it to the Spiritual Court to determine; and if the Party thinks 
by way of himſelf there aggrieved, he may appeal; and this ſeems to hold ſtill, as to 


Retainer,by | ; 

Parol, is good only for one Year 3 and that a Leaſe of Tithes by Parol, even {or one Year, is void. 

Hedeing ten ver. Bridgeman, 1715. in Sc, Zunb. 2, ſuch 
uc 
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Parol Leaſes under the Term of three Years ; for if they be above 
rs, then by the Statute of Frauds and Perjuries, they are made to 


ſuch 


three Yea . 
have the Force only of Leaſes at Will ; and if under three Years, yet by 


that Statute there mult be yearly reſerved two Thirds, at leaſt, of the full 
Value of the Thing demiſed. 

[A Compoſition cannot be determined as to Part, and continued as to 
the Reſt. Reynel v. Rogers, T. 1717. in Sc. Bunb, 15.] 


improved 


* Rule 2. When ſuch Leaſes are to begin, *Page 340 


And herein by the Statute of 32 H. cap. 28. is different from the Statutes Co. Lx. 48. a. 
of i Eliz. cap. 19. C 13 Elis. cap. 10. for the 32 H. 8. cap. 28. requires? Co. 6. 
ſich Leaſes to begin from the Day of the making; but by the —_— A $ 
in 16 13 Elis. they are to begin from the making thereof ; and the Diver- 3 Keb. 379. 
ſity between theſe Expreſſions will _ more fully by the following 


Cafe, which we will reduce under the foliowing Heads, 


1. When ſuch Leaſes as have no Date at all, or a void or impoſſible 
Date, are to begin. | 


As to ſuch Leaſes as have no Date at all, or a void or impoſſible Date, Co.Lit.46.b. 


zs the zoth Day of February, or the 4oth of March, theſe muſt begin from 2 Co. 5 


the Delivery, for there is no other certain Indicium of the Time of their tak-? loſt. 674. 
ing Effect; and therefore the Delivery, which is ſolemn and notorious, Hob — 


gires them from thenceforth a Sanction, and binds the Parties thereto. 2 Rol. Abr. 


. 21 
Plow. 402. Rol. Abr. 848. Latch 61. 


2. Such Leaſes as have a good Date, and are delivered on the ſame Day; 
in what Caſes the Day of the Date or Delivery is to be taken incluſive, 


and in what Caſes exclufive. 


Where Leaſes have a good Date, and are delivered on the fame Day, la- Co. Lit. 46. 
bendumfor twenty-one Years, without ſaying from what Time or when they — * 
ſhall begin; the Leaſes in this Caſe ſhall begin from the Delivery, for the N a 
Delivery makes it preſently to be the Deed of the Leſſor, and when nothing $49. : 
appears to the contrary, the Lands contained in ſuch Deed ſhall pals to 
the Leſſee at the fame Time: for otberwiſe it would be the Deed of the 
Leſſor to no manner of Purpoſe ; and there can be no Reaſon to affix the 
Time when the Lands ſhall paſs after one Day more than another, there- 
fore the Delivery, which in this Caſe makes it the Deed of the Leſſor, ſhall 
likewiſe fix the Terminus à quo the Contract or Leaſe ſhall hegin. 

So if a Leaſe be made for twenty-one Years Habendum from the making, Hob. 140. 
or from the Sealing and Delivery, or from hepcetorth, this ſhall take effect 5 Co. 1. 
from the Dclivery, whether thcre be a Date or not, for the Delivery gives * — ag 
danction to the Deed, and before Delivery it is no Deed at all; and, by Poms — 
contequence, from hencetorth, or from the Making, mutt relate to the Cro jac. 264. 
Time of its taking effect as a Deed, and not from any other Time ; and inCroCar.263. 
ſuch Caſe the Day of the Delivery is taken incluſive ; fo that if ſuch a Leaſe Dyer 286, 
be delivered the 2oth Day of June, the Leaſe ſhall determine on the 19th ” 4 
Day of June inclufive ; and though the Leaſe was delivered at four of the, wo. be 
Clock in the Afternoon, or at any Time after on the ſaid 2oth Day of June, ;20. 

Jet that whole Day ſhall be taken incluſive, to prevent Clamour and Incer- 

taimy, by making Fractions and Diviſions in a Day; and yet in (a) Latch (a) Lacch 

nere one declared of a Leaſe of 23 March, Halendum abinde for a Year, F,. . 
rendeting⸗ n 
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rendering Rent at Michaelmat and the Annunciation ; and objected that 

the laſt Annunciation was not within the Year ; ſed non allocatur; fo 

ab inde ſhall be taken 4 Confedtione, and excluſive of the Day. 
*Page 341 * But ifa Leaſe be made to begin à Die confefionis, or a Die Data 
5 Co. 1, 94.there the Day of the Delivery, or the Day of the Date, is to be take, 
Co. Lit. 46. excluſive, becauſe the Prepoſition @ is Privative of the whole Day before 
meg which it is —— and therefore if the Leſſee in ſuch Caſe ſhoulg de- 
248, 340. Clare of an Ejectment the Day of the Delivery or Date, it would be againg 
Cro. Eliz. him, becauſe that was before his Title began, 
766. So if a Leaſe be dated and delivered the ſame Day, and the Habend be 
Co. Lit. 46.b. 2 Datu, or from the Date hereof, it has been held that the whole Day of 
Dyer 218. the Date is to be taken excluſive; and by conſequence, that from the 
Moor 41. Date, and from the Day of the Date, are ail one, if there be a Date; hut 
5 Co. 1. if there be none, then the Date ſhall be taken for the Day of the Delivery, 


- _ os and that whole to be excluded, 


520. 
Rol. Rep. 137. 3 Bulſ. 203. 


Cro. Jac. But yet the contrary to this has been adjudged in one Caſe where an 
0 3 Ejectment was brought on a Leaſe made 1 January 3 Fac. Habend a Da- 


Rider. tu Indenturæ præ dict, and the Ejectment was the fame Day, and after Ver. 
Bulf. 177. dict for the Plaintiff it was moved in Arreſt, c. that this Leaſe being made 
S. C. Habend a Datu Indenturæ præ dict, was as much as from the Day of the 
Date, as in 5 Co. 1. and then the Ejectment being alledged the ſame Dy, 
is ill ; but all the Court reſolved that the Date is the Time of the Delivery, 
and it differs from the "Time or Day of the Date, and therefore the Ejed.- 
ment being alledged po/tea the ſame Day was good enough, and the'Plain- 
tiff had Judgment. 
Moor 1067, So where the Archbiſhop of York 6 Nowem. 18 Elis. by Indenture, made 
And. 66. a Lea ſe for Twenty-oneYears Habend a Datu Indenturæ, no Exception was 
Fer and taken to it, which proves that a Datu Indenturæ is the ſame as from the 
collier. making, and that the Day of the Date, or Day of the making, is not to 
be taken excluſive in ſuch Cafe, becauſe then the Leaſe would not be wer- 
ranted by the Exception in 1 Eliz. cap. iq which ſays other than for three 
Lives, or Twenty-one Years from the making, which 1s incluſive of the 
Day of the making. 
2 Lev. 438. Ljectment by the Succeſſor of a Prebend upon a Leaſe made for Life 
Hatter and Hahend' a Datu; and if this ſhould bind the Succeſſor was thrice argued, 
_ |, and for the Plaintiff urged, that it ſhovld not; that a Datu is all one with 
pl. s Die Datus, and then Livery being made the ſame Day that the Indenture 
Ld. Ray- bears Date was void, becauſe it cannot expect. 2. That this was a Leaſe in 
mond 84. Reverſion, not being to begin in point of intereſt till the Day after the 
making or Date, which is not good by 13 Elis. cap. 10. for here the Day 
of the Date is excluded, But it was anſwered and reſolved, that in Pro- 
priety of Speech Datus, or dated in Engliſh, is the very AQ of the De- 
livery of the Deed; for Datus in Latin, being taken participly, is given ot 
delivered in Engliſh ; and Datus ſubſtantively taken in Lutin is the Date of 
Delivery in Engliſh, which ſignifies all one; and in Clayton's Caſe, the fix 
Months were taken the moſt extenſively to make good the Deed by lnrol- 
ment, but to make a Word of an equivocal Senſe as this is (which may be 
taken either incluſive or excluſive of the Day of the Delivery or Date of it 
to make the Leaſe void is unre: ſonable, therefore it ſhall rather be taken 
in ſuch Senfe as may make it good, ut res magis valeat quam pereat ; and 
therefore it was adjudged good by the three puiſne Judges, the Chief Juſtice 
Treby diſſenting, though he was at firſt of the ſame Opinion, and 10 allo 
was Powell, but afterwards changed it for the Defendant ; which ſhews the 
Nicety of theſe Diſtinctions. 


3. Sach 
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h Leaſes as have a good Date, but are not delivered till a Week p 4 
a 4 ray c. after, when they ate to begin, and how the Declara- "6" 4 
tion on ſuch Leaſes is to be framed, 


And it is to be obſerved, that every Deed ſhall be intended to be deli- 2 loft. 674. 
vered on the ſame Day it bears Date, unleſs the contrary be proved; and 995 Jac, 
+ is the beſt Courſe (as the Law intends) to deliver it on the ſame Day that 1 
t bears Date: therefore where in an Ejectment the Plaintiff declares of a Cro. Eliz, 
Leaſe dated 1 Nowem. Habend' a Confectione, or a Die Datus, Sigillationi: ,, 3. 
if Deliberationis Indenturæ predia”, and lays the Ejectment 2 Novem. Cro. Jac, 
though it was objected that the Declaration was not good, becauſe it did — 3 
not appear when the Leaſe was ſealed and delivered, and it might be de- one . ** 
livered long after the Date; and the Courſe is to ſay, that ſuch a Day ang 
Year 57 per Indenturam, bearing Date the ſame Day and Year ; yet 
it was adjudged, that the Declaration was good, becauſe when he declares 
that he let by Indenture of ſuch a Date, it ſhall be intended to be deliver- 
ed on the ſame Day, unleſs it be ſhewn with a Primo Deliberatum at ano- 
ther Day ; and he, who pleads a Deed of ſuch a Date, cannot by Replica- 
tion, or other Pleading, maintain it to be delivered at another Time, for 
that would be a Departure, 

But if the Truth be that the Leaſe was ſealed and delivered at another Cro. Jac. 
Time than it bears Date, then the Plaintiff ought to ſhew it in his Decla- 264. 
ration ; or the Defendant, if it be material for him, may ſhew in his Plea 
the Delivery at another Time than the Date, and traverſe, that it was deli- 
vered on the Day it bears Date. 

Accordingly an Ejectment was brought of a Leaſe made 12 December Cro. Jac. 
Habend" a Primo Die, and upon Not guilty, the Jury found the Leaſe dated 268. 

1 December, Habend' from henceforth, but delivered 12 December which Lewellinand 
proves that where the Date and Delivery were at ſeveral Tunes, they ought en,. 
to be diſtinguiſhed in the Declaration ; but the Queſtion therein was, whe- 
ther this Leaſe was the ſame whereof the Plaintiff declared. that is, whe- 
ther being limited to take Effect from henceforth, the Day bf the Date 
ſhould be taken excluſive, fo as to warrant the Declaring of a Leaſe a Prime 
Die; for it was objected, that this did not warrant the Declaration, becauſe 
from henceforth, and from the Day of the Date, are ſeveral Commence- 
ments, the one beginning on the Day it is ſealed and delivered, the other 
the my after. But it was reſolved per Curiam, that they are both one, be- 
ing a Computation up to a Time paſt ; and when the Leaſe is ſealed at 4 
Day after the Date, whether it be limited to begin from henceforth, or 
lrom the Day of the Date, yet in Pleading it ſhall be alledged to begin 
rom the Day on which it is dated; and Serjeant Moor took this Diverſity 
in another Caſe, that if one leaſes Land in Intereſt, Habend' a Datu, there 
the Day of the Date ſhall be taken inc luſive, the Date and Delivery being 
both on the ſame Day; but where it does not begin in Intereſt at the Time 
it is dated, as where the Nate and Delivery are ſeveral, and the Habend' is 
« Datu, there the Day of the Date ſhall be taken excluſive, becauſe it is to 
commence from the Date, that is, from the Day of the Date, for the Date 
in that Caſe can mean nothing elſe, ſince it is not delivered till after; ard 
therefore the Computation of its Commencement being from a Day back- 
wards, that whole Day ſhall be excluded; and perhaps this Diverſity may 
reconcile the Caſes of Clayton, 5 Co. and Oſburn and Rider, Cro Fac. 135. 
before put; for in Oſburn's Cafe the Leaſe was made the ſame Day it was 
dated, and fo began then in Intereſt ; but the Caſe cited in Clayton's Caſe, 
; to prove the — and the Day of the Date to be all one, was from a 


Computation backwards upon the Statute of Inrolments, which appoints 
them 
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page 343“ them to be inrolled within fix Months after the Date; and there it ya, 
- aqjudged that a Deed inrolled upon the laſt Day of the ſix Months, accoum. 
ing the Day of the Date excluſive, was yet well inrolled within the Statute . 
but this, as has been obſerved, was a Computation backwards, and that 
from the Date, and from the Day of the Date, is all one, is only an Cd 
ſeguitur of my Lord Coke's own, from the Caſe of the Inrolment ; ang in 
his 1 Int. 46. 5. where he mentions it again, yet he cites for it Clayton; 

Caſe and Dyer, 286. where that Caſe of the Inrolment is reported: And 
though the Caſe of Bacon and Waller, 3 Bulſ. was adjudged according tg 
Clayion's Caſe, that the Date and Day of the Date were all one, and th 

Day to be taken excluſive ; ſo that a Leaſe there dated and delivered 2; 

May, Habendum from the Date, did not begin till 27 May ; yet it appears 

(a) 3 Bulſ. both by (a) 2 and Rolls, that the Judgment therein given was founded 
203. on the Caſe of Lewellin and Williams, where the Date and Day of the Date 
_ op. „ were held all one; yet, as it appears, the Reaſon of that Caſe was upon x 
= aller. Computation from a Time paſt, and that the Leaſe therein did not begin in 
pee of Intereſt upon the Day it bore Date, and by conſequence was ng 

arrant for the Judgment that was given in Bacon and Wuller's Caſe; 

and then that Judgment being founded on the Authority of the former Caſe, 

can be of Authority no farther than as it agrees with that former Caſe, and 

then it is of none at all, becauſe, as appears before, it varied material 

from it; and fo the Diverſity taken by Serjeant Moor, which is likewif 

{b) Cro. Jac, warranted by the Caſe of (5 Ofburn and Rider, ſeems to remain unſhak- 

135. en, and to be the true Diſtinction for ſettling the Books. | 

Cro. Jac. In Ejectment the Plaintiff declares of a Leaſe 7 Fan. by Indenture dated 
647. 6 Decemb. Habend a Die Datus Indenturæ predid, and gave in Evidence 
Sravage and Leaſe dated 6 Decemb, Habend' a tempore confectionis Indenturæ, and it 
Parker. «was held not the ſame Leaſe whereof the Plaintiff declares, becauſe, ſays 
the Book, a Die Datus excludes the Day; but a better Reaſon ſeems to 
be, becauſe it does not agree in point of Deſcription with the Leaſe whereof 

he declares; for if the Declaration had been of a Leaſe 7 Fan. Habent' a 

6 Die Decembris, then by the Authority of Lewwel/lin's Caſe this had been 

ood ; yet being upon a Computation from a Time paſt, the Day of the 

Pate muſt be pleaded excluſively ; but when he declares of a Leaſe 7 Jan. 

by Indenture dated 6 Decemb. Habend" a Die Datus, this muſt be intended 
a Deſcription of the Leaſe as it is compriſed in the Indenture ; and when 
he afterwards ſhews an Indenture, containing a Leaſe Habend' a tempore 
confeionis, this is a Deſcription of another Leaſe, and not of that which 
Hob. 3. was to begin a Die Datus ; and this likewiſe ſeems to be the Reaſon, that 
1 pl. in another Caſe, where the Plaintiff, in Bar of an Avowry, pleads a Leaſe 
pee ver, 30 March Habent' from the Fealt of the Annunciation next before, and 
innen, upon Traverſe of the Leaſe modo V forma, the Jury found a Leaſe to the 
Plaintiff on the 25th Day of March for one Year from thence next entuirg; 

and though held not to be the ſame Leaſe the Plaintiff pleaded, becauſe this 

begins on the 25th of March incluſive, and the Leaſe pleaded from the 25th 

of March exclufive, yet the Plaintiff had Judgment, being found in Sub- 

ſtance that the Plaintiff hal ſuch a Leaſe as by Force thereof he might have 

Common the 11th of April following, &c. but agreed clearly, that it he 

had declared fo in Ejectment, it would have been againſt him, becauſe there 

he demands and recovers the Term, and therefore muſt ſet out his Title 

truly, which appears to have been by a Leiſe dated and executed the 24th 

of March, Habend' from thencetorth ; and therefore a Leaſe executed but 

the zoth of March, and dated tne 25th of March, Habend' from thence- 
forth, could noi be the ſame, not agreeing in point of Deſcription ; but if 

the Truth had been that the Leaſe had been executed but the zoth ot 
March, then, it ſeems, he might have declared of a Leaſe then made 
Habend from the 25th Day of March, being a Computation from a Tine, 


paſt, though the Leaſe were dated 25th March, llabend' barten 
| | cauſe 
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8s becauſe it did not then begin in Intereſt : But Quære if the beter Way in *Pa | 
22 Caſes, to prevent any Miſtakes, be not to declare of a Leaſe dated of OE: 
ſuch a Day, Habend' from henceforth, or from the waking, or from the 

Day of the Date, or Day of the making, &c. exactly as it is in the Leaſe , + This is 
with a Primo deliberat” ſuch a Day, if the Truth be ſo, rather than to take now the 
upon him to judge when the Day ſhall be taken incluſive, and when exclu- — 3 
ire, and ſo as in this Caſe to declare of the Habend a 25 Die Martii, when, — 

in Truth the Habend was worded from henceforth; though if the Leaſe pleaders, 
had been executed but 30 March, it. ſeems that if he had declared of a 

Leaſe 30 March Habend' a 25 March, this had been good, for the Rea- 

{ons before-mentioned, 

A Leaſe in Reverſion was made to commence ad Feſtum Annunciationis Cro. Car. 
aſter the former Leaſe ſhould be determined ; and it was objeQed, that it 502. 
ought to be a Feſto Annunciationis ; yet the Court held it to be all one, for — ver. 
that there ſhall be no Fraction of a Day: But 2uzre how this would have ö 
made a Fraction of a Day; for there ſeems to be a whole Day's Difference, 
ad including the Feaſt-Day, and @ excluding it. 

A Parſon leaſes by Indenture the Tithes of 200 Acres of Land to the yay, 131. 
Owner of the Land, of which he, and his Wife, and his Heirs were ſeiſed, Edmond; 
Habend' from Mich. next following to him and his Heirs, during the Life ver. Bothe. 
of the Parſon: the Leſſee dies, and his Wife had the 200 Acres for her 
Jointure, and married B. who let the 200 Acres to the Plaintiff; the Heir 
of the firſt Huſband grants alſo to the Plaintiff the Tithes of thoſe Lands at 
Will, and he being ſued for Tithes by the Parſon againſt his own Leaſe 
brought a Prohibition; but a Conſultation was after granted ; for by Flem- 
ning, Fenner, and Williams, the Leaſe being for Life, and to begin at a Day 
to come, was void; for though Tithes are Spiritual, and are not extinct in 
the Land, yet in the Conveyance of them they ought to follow the Nature 
of Land, Rent or other Hereditaments in e, which cannot be granted 
for Life at a Day to come. But Yelverton and Croke thought, that this 
Leaſe being to the Owner of the Land did not enure by way of Intereſt, 
but by way of Diſcharge ; tor the Plaintiff hath pleaded, by Force of which 
the Lefſee was ſeiſed of the Tithes to him and his Heirs for the Life of the 
Parſon; they, as Judges, could not intend it to be otherwiſe ; and beſides, 
it cannot be intended by way of Diſcharge, becauſe there are no ſuch Words 
in the Leaſe, and it was more for the Leſſee's Benefit to have it by way of 
Intereſt than by way of Diſcharge ; for then this would be ſuch a Privilege 
annexed to the Land as could not be granted over; whereas here the Wife, 
was Owner of the Land, but the Son and Heir of the Leſſee took upon 
him to be Owner of the Tithes; and Yelwerten inclined, that the pleading 
of the Leaſe, an of the Seifin by Force of it, was not good, 

A Leaſe of Houſes within 14 £iz. cap. 11. may be made for Years Poph. g. 
from a Time to come; for that Statute does not require them to begin 3 
ſtom the making, or Day of the making, but only that they do not exceed ver. 77 . 
forty Years from the making. ferd. 

And it is ſaid, that a Leaſe for Lives being avoided at Common Law, Comp. In- 
for that it was made to commence from a Time to come, an Injunction was cumb. 341, 
granted out of Chancery to continue Poſſeſſion. | | 

A Leaſe to three for their Lives, Habend' a Die Datus, is good, if Li- Moor 637, 
very be made after the Day of the Date, becauſe till Livery nothing paſſes, 759- 
and being made after the Day of the Date, it may then operate preient!y ; 
fecus if Livery had been made on the Day of the Date, becauſe then the 
Operation of it muſt have been ſuſpended till the next Day, which the Law 
will not allow, | 


Rule 3. 
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*Page 345 * Rule 3. Within what Time the old Leaſe is tobe ſurrendered ; and herein 


of concurrent Leaſes. 


Co.Lit.44,b. Another Rule to be obſerved in making of Leaſes upon theſe Statutes 
From 1 is, that if there be an old Leaſe in Being, it muſt be ſurrendered, expired, 
1084. P* or ended within a certain Time after the making of the new Leaſe; and 
ſuch Surrender muſt be abſolute, and not conditional; for then the Intent 
of the Statute might be eaſily evaded, by ſetting up all ſuch old Leafes 
again, upon Breach of the Condition. 
| Rol.Rep.32* And ſuch Surrender may be fafcly made either to a Corporation Sole 
— or Aggregate, upon their Promiſe to make a new Leaſe; for if any ſingle 
Ewpebank. Perſon, or ſole Corporation makes ſuch Promiſe, and refuſes after to make 
Comp. In- the Leaſe, an Action on the Caſe ſhall lie againſt them; and if ſuch pro- 
cumb. 346. miſe be made by a Corporation Aggregate, tho* no Action will lie againſt 
them, becauſe being a Corporation they cannot be bound without Deed, 
yet the Perſon who ſurrendered may ſue in Equity, and compel them t9 
a ſpecifick Performance of their Promiſe, and to make a new Leaſe ; but 
ſuch Suit muſt be againſt ſome of them by Name, as the Dean in part. 
cular, and the Chapter of the ſame Place generally; and ſuch Suit in 
Equity ſeems the beſt Way in caſe the Surrender was made to a ſole 
Corporation or ſingle Perſon, becauſe in the Action at Common Lay, 
Damages are to be recovered only, but no new Leaſe made, as they will 
29 Car. 2. decree in Equity; but now ſince the Statute of Frauds and Perjuries, 
** which requires all Surrenders to be in Writing, it is uſual to have à Co- 
venant from the Perſon or Corporation, to whom the Surrender is made, 
that they will within ſuch a I ime make a new Leaſe under ſuch and ſuch 
Terms ; but, as it ſeems, that Statute does not extend to Surrenders in 
Law, by taking of anew Leaſe in Writing. 
The Statute of 32 H. 8. cap. 28. provides, that ſuch old Leaſe ſhall be 
expired, ſurrendered, or ended within one Year next after the making the 
new Leaſe ; and the Stature 18 Elis. cap, 11. enacts, that all Leaſes to be 
made by any of the Eccleſiaſtical, Spiritual, or Collegiate Perſons, or others, 
within 13 Eliz. cap. 10. of any Lands, Ec. whereof any former Leaſe, 
Sc. for Years is in Being, and not to be expired, ſurrendered, or ended 
within three Years next alter the making of any ſuch new Leaſe, ſhall be 
void, and of none Effect. 
Poph. 9. And a Surrender in Law by taking of a new Leaſe, either to begin 
e 8 preſently, or at a Day to come, ſeems a good Surrender within theſe Sta- 
err 345. ures - for by taking ſuch new L-aſe, though it he ro commence at a future 
"5s Day, the firſt Leaſe is preſently ſurrendered and gore, and ſhall not 
continue good till the Day on which the ſecond Leaſe is to commence; 
but by Acceptance of ſuch ſecond Leaſe the firſt is immediately detet- 
mined ; becauſe both Leaſes cannot conſiſt together, and the firſt cannot 
be diſſolved or ſurrendered in Part, and therefore muſt be ſurrendered for 
the Whole. 
Degg 130. One Small being poſſeſſed of the Manor of Paddington by a Leaſe for 
mallisCaſe. Years from a Biſhop, the Biſhop made a Leaſe. to another for three Lives, 
and before Livery the Tenant ſurrendered his former Term; and it was 
held, that this Surrender was made in Time, and the ſecond Leaſe good, 
becauſe it was no compleat Leaſe till Livery and before that, the firſt 
Leaſe was ſurrendered and gone. 
Comp. In-- And this Rule, that if there be any old Leaſe in Being, it muſt be 
cumb. 343- ſurrendered, expired, or ended within the Limes before-mentioned, 's 
neceſſary not only when Biſhops, and other ſole Corporations, mention 
in 32 H. 8. cap. 28. make Leaſes by Authority of that Statute for twenty- 


one Years, or three Lives, without the Aſſent or Confirmation of _ 
| ul 
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# but alſo when wy Spiritual or Eccleſiaſtical Corporation Sole (other than ꝰ Page 346 
Biſhops) do make ſuch Leaſes, though with the Conſent and Confirmation 

of thoſe who by Law are to confirm the ſame, and alſo when any Spiri- 

tual, Eccleſiaſtical, or Collegiate Corporation Aggregate make ſuch Leaſes 

whereto no Confirmation of others was ever requiſite: For the better Un- 

derſtanding whereof, it will be neceſſary to conſider the Learning of con- 

current Leaſes, and what Perſons, upon the ſeveral Statutes before-men- 

tioned are capable of making them, and in what Manner. 

To begin then. with Biſhops; it is to be obſerved, that at Common Moor 10). 

Law, Biſhops with the Confirmation of their Dean and Chapter might And. 65. 

have aliened the Poſſeſſions of their Church for ever, or have made Leaſes C and 

for what Tetin of Years they thought fit; and this would have bound ier. 

their Succeſſors, though it were for 5000 Years ; but a Biſhop without ſuch reer 36. 
Confirmation could not have made a Leaſe to bind his Succeffors, though Palm, — 

but for one Year ; both of which being great Miſchiefs, were remedied by 466, 467. 

2 H. 8 cap. 28. and 1 Eliz. cap. 19. for whereas before 32 H. 8. cap. 28. Latch 241. 
Biſhops could not make any Leaſe at all to bind their Succeſſors, unleſs it Co Li” 
were confirmed by the Dean and Chapter; now that Statute enables the Ley 78. * 
Bilhops alone, without ſuch Confirmation, to make Leaſes of all or any of 

their Poſſeſſions, ſo they do not exceed three Lives, or twenty-one Years ; 

but if Biſhops had a mind to make Leaſes or Grants for any longer Term, 

orin any other Manner, than this Statute warranted, then ſuch Leaſes 

or Grants were out of the Protection of this Act, and remained perfectly 

at Common Law, as they were before, and by conſequence muſt have 

the like Confirmation of the Dean and Chapter, in order to bind the 

Succeſſor, as they muſt have in all Caſes at Common Law; and becauſe 

it was found by Experience, that many Biſhops made an ill Uſe of this 

Power, and choſe to make Leaſes for long Terms of Years, rather than 

keep within the Bounds this Statute had preſcribed them, and ſoinetimes 

to make abſolute Alienations of their Poſſeſſions, and then get the Dean 

and Chapter to confirm ſuch Leaſes and Alienations, whereby the Suc- 

ceſſor was oftentimes left without ſufficient to keep up Hoſpitality, or - 0 
ſuſtain their Dignity ; therefore to remedy this Miſchief was the Statute 
of i Eliz. cap.19, made, which makes void all Gifts, Grants, &c. or Eſtates 

of any Honvurs, Caſtles, Manors, Lands, Tenements, or Hereditaments, 

being Parcel of the Poſſeſſion of the Biſhoprick, (other than for twenty- 

one Years. or three Lives,) ſo that now, after this Statute, no Confirma-- 

tion whatever will make good any Biſhop's Leaſe, if it exceed that Term, 

becauſe then the Statute makes it void, and by conſequence not capable : 
of receiving any Sanction from a Confirmation: But upon theſe Statutes 

was the concurrent Leaſe invented, which has generally obtained, and been 

heid good, and is in this Manner. | 

If a Biſhop ſolely makes a Leaſe for twenty-one Years according to the Moor 107, 

Statute of 32 H $. cap. 28. and within four or five Years, or more, before And 65. 

the End of that Leaſe makes a new Leaſe to another for twenty-one Years, 3 36. 

to begin from the Making, Ec. this ſecond Leaſe, if it be confirmed by $5” 2 
the Dean and Chapter, and be in every Thing elſe purſuant to the Ex- Cc. , 
ception in the 1 ED. cap. 19 is good as a concurrentLeaſe,for theſeReaſons: Latch 241. 

i. Becauſe ſuch Leaſe, though it be not good within the 32 H. 8. cap. 28. by | 
reaſon the firſt Leaſe is not eee or expired within a Year after the 
making thereof; yet being confirmed by the Dean and Chapter, it remains 
a good Leaſe at Common Law, and then if it be not void within the Ex- 
ception of 1 Eliz cap. 19. the Succeſſor ſhall be bound ; and that it is not 
void within that Statute, appears both from the Letter and Meaning of the 
Exception ; for the Words ate, other than for twenty-one Years, or three 
Lives, from ſuch Time as any ſuch Leaſe ſhall begin; now this ſecond 
Leaſe does not extend twenty-one Years from the I ime it begins, being 
for twenty-one Years only from the Making, and fo within the expreſs 
Words of the Exception, 2. This is not void within the Meaning of 
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page 347 the Exception, becauſe for ſo many Years as were to come of the fi 
Leaſe this is good only by Eſtoppel, and not in Intereſt ; for the ſecond 
Leſſee can have no Benefit of it to long as the firſt Leaſe endures, and 
then againſt the Succeſſor there is in effect no more than a Leaſe for 
twenty-one Years that are to come of the ſecond Leaſe being in effect void 
for all the Years that are to come of the firſt Leaſe, thoſe Years that are 
to come of the firſt Leaſe and thoſe that will then remain of the ſecond 
Leaſe make in all no more than twenty-one Years at one Time, and ſo 
not againſt the Meaning of that Exception. 3. Such ſecond Leaſe is fh 
far from being prejudicial to the Succeſſor, that it is rather for his Beneft, 
for now he will have the Rent reſerv2d on the firſt Leaſe during the 
Reſidue of that Term, and may alfo at the ſame Time recover the Rent 
reſerved upon the ſecond Leaſe, being only for Years, becauſe the Leſſee 
js eſtopped to ſay he did not take ſuch Leaſe under ſuch Reſervation, 
and fo the Succeſſor will have two Rents inſtead of one; though if the 
ſecond Leſſee ſhould enter, and be evicted by the firſt Leſſee, this would 
cauſe a Suſpenſion of the Rent reſerved on the ſecond Leaſe z but how- 
ever, the Succeſſor ſuffers no Prejudice, becauſe though he cannot diſtrain 
for the ſecond Rent during the Continuance of the firſt Leaſe, and though 
the Re-entry of the fi. t Leſſee ſhould amount to an Attornment, and give 
the Rent thereon reſerved to the ſecond Leſſee, yet the Biſhop, or his Suc- 
ceſſor, may always maintain an Action of Debt againſt the ſecond Leſſee 
for the Rent, and ſo will in all Events be ſure of one Rent. | 
10 o. 60. b But this Leaſe, though it be not either againſt the Letter or Meaning of 
Moor 109. the Exception in 1 Eliz. cap. 19. yet ſince it is not warranted by 32 Hl. 8, 
Co. Lit. 45-cap. 29. it muſt be confirmed by the Dean and Chapter, as before the 
Elis. cap. 19. all Leaſes not purſuant to 32 H. 8. cap, 28. maſt have 
been, to bind the Succeſſor, and ſuch Conkrination muſt be in the (a) Life 


(a) But one f the Biſhop who makes it. 


Book ſa y, 
that Con ſir- N . : ; * ag 
rnation of ſuch concurrent Leaſe in the Vacation of the Niftoprick, is good enough. 4 Leon. 78. Quere, 


Co. Lit. 44 b. But after ſuch Leaſe for Years the Biſhop cannot make a Leaſe for 
Palm. 466, three Lives to be good by way of concurrent Leaſe, though it be confirmed 
G's, by the Dean and Chapter; but ſuch ſecond Leaſe, whether it be made 

Moor 253. to begin preſently, or by way of Leafe or Grant in Rexerſion, and 

Leon. 59. Attotrnment upon it, is againſt the Exception in the 1 E/iz cap. 19. and by 

Latch 241. conſequence, ſhall not bind the Succeſſor ; for the Words of the Excep- 

a Brownl. ion are, other than Leaſes for three Lives, or twenty-one Years, in the 

on liz. DisjunQtive 3 fo that there ought to be only one, or only the other in 

Being at a Time againſt the Succeſſor, and not both together; for which 


5 Co. 2. 


141. : 
And. 193. Reaſon alfo, after a Leaſe for three Lives, the Biſhop cannot make a 


Ley 78. Leaſe for twenty-one Yearsto bind the Succeſſor, though with the Confr- 
Cro- Elia. mation of the Dean and Chapter, becauſe then there would be both a 
25 Leaſe for three Lives and twenty-ore Years in Being at a Time, which 
that Statute does not allow of ; and if the Leaſe in Reverſion for three 

Livres ſhould be good as a concurrent Leaſe, then would the Succeſſor 
have no Remedy for the Rent thereon referved during the firſt Leaſe; 

Vide Tit. not by Diſtreſs, becauſe the Poſſeſſion was only a Pledge for the Rem 
Rents,  FTeferved on the firſt Leafe; not by Action of Debt, becaufe that does 
not lie for Rent reſerved on an Eſtate of Freehold during the Conti- 
nuance thereof; nor by Aſſiſe, becauſe he had no Seiſin of it; and though 
ex Vi Termini the Rent is payable, becauſe after the Leaſe for Years 
determined the Leſſor may diſtrain for all Arrears ; yet that is only 2 
Poſſibility or Contingency ; for the Leaſe for Years may outlaſt the three 
Lives, and then they, by reaſon of their Reverſionary Intereſt, having 
the preſent Rent of the Leſſee for Years, if they all die beſore the Detet- 
mination of the Leaſe for Years, the Biſhop and his Succeſſors will loſe 
all that Kent, and fo have nothing to maintain Hoſpitaliry, or ſuſtain 
1 9 * Tam 
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the Dignity of their Sees, which this Statute of 1 EIix. cap. 19. intended Page 435 
chiefly to provide for; and though the firſt Leaſe were for three Lives, and 
the ſecond only for twenty-one Years, yet that will not bind the Succeſſor; 
becauſe though an Action of Debt might be maintained againſt the Leſſee 
for Years for the Rent reſerved on his Leaſe during the Leaſe for Lives, 
ver ſuch Leaſe for Lives and Years at the fame [ime is againſt the 
Words of the Exception of 1 Elix. cap. 19. which are in the Disjunctive; 
and alſo it may happen that the Leſſee for Years is worth nothing, and 
then if the three Lives ſhould outlive ſuch ſubſequent Leaſe for Years, the 
Succeſſor of the Biſhop would loſe all that Rent, and fo ſuffer. in his 
Revenues, againſt the Deſign and Meaning of the Act; which proves, 
that the concurrent Leaſe holds place only where both are for Years ; 
ſo that the certain Determination of the firſt, and Commencement of the 
ſecond are known immediately upon the making thereof, and that the 
Succeſſor will in all Events be fure of a Remedy by way of Diſtreſs, for 
the one Rent and the other, as they reſpectively commence ; and alſo 
by Action of Debt or Covenant upon the Contract in the mean Time, if 
ſuch concurrent Leaſe ſhould be conftrued to paſs a Reverſionary Intereſt, 
and intitle him to the Rent reſerved upon the firſt Leaſe by an unwary 
or wilful Attornment of the firſt Leſſee. And this concurrent Leaſe for 
Years has not eſcaped the Cenſure of ſome learned Men, though being 
adjudged at firſt in the Exchequer Chamber, by a Majority of ten Judges, 
it has been ever fince allowed for Law; but my Lord Chief Juſtice 
Vaughan fays, that this concurrent Leaſe 1s neither within the Letter. or Keb. 378. 
Meaning of the Statute 1 Eig. cap. 19. the Words of which are, other P<88+ 111. 
than * twenty-one Tears, or three Lives, and in that Caſe there is another 
Leaſe in Efſe than for twenty-one Years, or three Lives; for there are 
two Leaſes in Eſſe, and fo more than the Statute warrants ; and that the 
Statute intended, when the firſt Leaſe expired, the Biſhop who ſhould then 
be, ſhould have the Advantage to make a new Leaſe, which by allowing 
ſuch concurrent Leaſe may be prevented perpetually, except by way ot 
Remainder ; and as for the Intent of the Statute, he ſaid, though the 
Party is eſtopped in pleading, yet the Jury are not, but may find the 
Truth of the Caſe ; and if the Party dies to whom ſuch concurrent Leaſe 
is made, neither his Executors nor Adminiſtrators are eſtopped; for other- 
wile they would pay a Rent for nothing, which would be in their own 
Wrong, and againſt the Right of the Teſtator. 

It appears by the Caſes before-mentioned, how and in what Manner Comb. Ja- 
Biſhops may make concurrent Leaſes, not being reſtrained therefrom by cumd. 243. 
the 1 Eliz, cap. 19. In the fame Manner likewiſe might Deans and 
Chapters, Maſters and Fellows of any College, and other Perſons men- 
tioned in the 13 Elig. cap. 10. not being reſtrained therefrom by that Sta- 
tute ; but that being found a great Miſchief, was remedied and qualified 
by 18 Elig. cap. 11. which makes all Leaſes by any of the faid Ecclefiaſtical, 

Spiritual, or Collegiate Perſons, or others of any of their Eccleſiaſtical, 

Spiritual, or Collegiate Lands, Tenements, or Hereditaments, whereof any 

former Leaſe for Years is in Being, not to be expired, ſurrendered, or 

ended within three Years after the making of any ſuch new Leaſe, to be 

void, and of none Effect; ſo that within theſe Bounds they may likewiſe 

make concurrent Leaſes for Years, | 

The Dean and Chapter of Norwich, 8 Eliz. made a Leaſe to A. for 2 Brownt, 
ninety-nine Years, to begin after the End of a former Leaſe then in134 158, 
Being, and which happened 35 Elis. afterwards in 42 Elis. the Dean j94 * 
and Chapter made a Leaſe to the Plaintiff for three Lives, rendering the CL — 
antient Rent Quarterly, and covenanted to acquit and fave harmleſs the | 
Plaintiff and the Lands demiſed to him, during the Leaſe, by reaſon of 
any Leaſe made by them, or any of their Predeceſſors; and Livery was 
made upon it; but it did not appear whether it was the fame Dean 
that made the Leaſe to 4, nor that 4. had then entered; and now the 

Ee 2 Plaintiff 
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*Paye 349 Plaintiſf being evicted by the Aſſignee of A. brought his Action of Covenant 


againſt the Dean and Chapter, and had Judgment by reaſon of the expreſs 
Covenant; and alſo, becaule it did not appear that the Dean, who was 
Party to the Plaintiff's Leaſe, was dead; for it was agreed, that the Leaſe to 
the Plaintiff would be void agaiaſt the ſucceeding Dean by the 18 Elix. cap, 
11. becauſe there were then above three Years of the firſt to come; butCote 
held, that though there were four or five, or more, Years of a former Leaſe 
to come, yet if that tormer Leaſe were ſurrendered within three Years after 
the making of a ſecond Leaſe for Years, ſuch Surrender would make good 
the ſecond Leaſe ; but if the firſt Leaſe were for Years, and the ſecond for 
Lives, then, though there were but two Years to come of the fit Leaſe, 
yet the ſecond would be void, which perhaps may be for the Reaſons men- 
tioned in the concurrent Leaſcs by Biſhops ; but if ſo, then what my Lord 
Coke ſays in the ſame Caſe mult be a Miſtake, that if the Plaintiff (whoſe 
Leaſe was for three Lives) had procured A. within three Years to have 
ſurrendered his Leaſe to him, that this would have made good his own 
Leate, which cannot be if what be faid before be true; ideo Q, 

But for ſuch Houſes, and to much Land, as by 14 Eliz, cap. 11. they 
may let for forty Years, they cannot make Leaſes in Reverſion or concur- 
rent Leaſes, becauſe that Statute expreſly forbids Leaſes in Reverſion there- 
of; and the 18 Flis, cap. 11, relates only to the 13 Eliz cap. 10, as ap- 
pears by the following Caſe. 

In Trefpaſs upon Special Verdict it was found that the Dean and Chapter 
of Paul's made a Leaſe for forty Years, of a Houle in London, to begin pre- 
ſentiy, there being then ten Years of a ſoriner Leale to a Stranger to come; 
and the Court held this ſecond Leaſe merely void by 13 Eliz. cap. 10. and 
not warranted by 14 Elis cap. li. which makes good Leaſes of Houſes in 
Market-towns for forty Years, fo they be not made in Reverhon ; and this 
Leaſe, though it be made to begin pretenily, vet there being another Leaſe 
in eſſe, is a Leaſe in Reverſion ; for ſo much as remains of the former 
Lealte ; and fo it was reſolved in (, B. 14 Car. 2. in the Caſe of Wynn and 
Wild, of a Leaſe of the Dean and Chapter of Weftminfter ; and though 
this was properly a concurrent Leale, yet being a Leale in Reverſion, it is 
forbidden within the expreſs Words of the 14 Elte c. 11, and fo void 
againſt the Succeſſor. | : 

A Vicar having made a Leaſe for Years of a Houſe in a Market-town, 
and of Lands thereunto appertaining, Anno 1672, when there were but two 
Years of that Leaſe to come, let it to another for twenty-one Years from 
Michaelmas then next, reſerving the ancient Rent during the Term, payable 
at the four moſt uſual Feaſts, or within ten Davs aſter, and this Leaſe was 
confirmed by the Archbiſhop, (Patron of the Vicarage) and the Dean and 
Chapter of Canterbury; if the ſucceeding Vicar was bound by this Leaſe, 
was the Queſtion. And adjudged by ail the Court, that he was not. 1. It 
was adjudged, that the Death of the Vicar, by eighty Days, did not make 
ſuch Non reſidence as would avoid the 4,cafe within the Statute of Non- 
reſidence. 2. That though the Rent were reſcrved at the uſual Feaſts, or 
within ten Days after ; and therefore as it was urged, the Term ending at 
Michaelmas, would be expired beſore the laſt Day of Payment ; though for 
the other Days it was agreed to be for the Succeſſor's Advantage, becauſe 
the Predeceſſor might die within the ten Days, and then the Succeſſor would 
have that whole Quarter's Rent; yet the Court reſolved that the Referva- 
tion was good in the whole, and that being reſerved during the Term, there 
ſhould be no ten Days given to the Leſſee for the laſt Payment, according 
to Barwick and Foſter's Caſe, Cro. Fac, 227, 233. 3. It was adjudged 
that this was a Leaſe in Reverſion, and fo not warranted by 14 Eliz. cap. 11. 
which, as to Houſes in Market-towns, repeals the 13 Eliz. cap. 10. but ex- 
cepts Leaſes in Reverſion; and this Leaſe being to commence at Micbael- 
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mas next & was properly a Leaſe in Reverſion, and differs from a Grant of a®Page 350 
Reverſion; and alſo they all, but Hale, held, that if this Leaſe, in this Caſe, 
had been made to commence preſently, yet it would have been void, there 
being another Leaſe in Being, ſo that for ſo many Years as were to come of 
the former Leaſe, it would be a Leaſe in Reverſion; and they held, that 
the 18 Elix cap. 11. which permits concurrent Leaſes, ſo that there be not 
above three Years of the former Leaſe, c. extends only to 13 Eliz. cap. 
10. and recites that, but not the 14 Eliz. cap 11. ror makes any Alteration 
thereof ; but Hale doubted of this, and inclined rather contrary, that if 
the Leaſe had been made to commence preſently, it had been good; be- 
cauſe there were not then three Years of the former Leaſe to come, and he 
thought the 18 Elis. cap. 11. was a Qualification as well of Leaſes upon 
the 14 Elis cap. 11. as upon 13 Elis cap. 10. 1, Becauſe the 14 Zliz. 
cap. 11. is an Appendix to 13 Eliz. cap. 10. and only enlarges it as to 
Houſes in Cities and Market-towns ; and therefore the 18 Elis. cap. 11. 
reciting the 13 £1iz. cap. 10. does. by conſequence, recite alſo the 14 F/iz. 
cab. 11. 2. Becauſe there is ſuch a Connection between all the Statutes 
concerning Eccleſiaſtical Perſons, that they have been generally taken in the 
Conſtruction of one another; and that though 32 H. 8. cap. 28. is not recit- 
ed either in the 1 Elig c. 19 or 13 Eliz. c 10. yet a Leaſe is not warranted 
by thoſe Statutes, unleſs it hath the Qualifications required by 32 f. 8. 
cap. 28. 3. From the great Rummage it would make in Leaſes, if they 
ſhould be void, when there was ever ſo little of a former Leaſe unexpired. 

The Preſident and Scholars of Magdalen College in Oxford made a Leaſe Poph. 8, 
of a Houſe, Cc. for twen'y Years, and ten Years before the Expiration 
thereof made a Leaſe to another for twenty Years, to begin after the Ex- 
piration of the firſt Leaſe ; though this be, in ſtrict Propriety, a Leaſe in 
Reverſion, yet it was ſaid to be good, and to ſtand well within 14 Elig. cap. 

11. becauſe theſe Contracts or Leaſes do not intermix, but the one ſtands well 
with the other, and both together do not exceed the forty Years compriſed 
in the Statute, which doth not hinder Leafes to be made from a Day to 
come; but this Opinion is (a) denied to be Law, and ſeems alſo to be ex- () 1 Vent, 
preſly againſt the foregoing Caſes, where ſuch Leaſe to ”_ at a Day to 246. 


come, there being then another Leaſe in eſſe, is condemned, though both 3 = uh 
did not exceed the Term of forty Years in the Whole. 18. 7 


Rule 4. That ſuch Leaſes are not to exceed three Lives ar 7 wenty-one 
Years. | 


A fourth Rule to be obſerved for making theſe Leaſes good in Law, is, 1-Co. 61. b. 
that they do not exceed three Lives, or twenty-one Years, from the making 62. 4. 
thereof ; therefore if a Biſhop makes a Leaſe for four Lives, and one of 
them dies in the Life of the Biſhop, fo that at his Death there are but three 
Lives in Being, yet the Leaſe is void againſt the SncceſſOr, becauſe being 
void by 1 Elis. cap. 19. at the Lime when it was made, no ſubſequenc 
Accident can make it good | 

So if a Leaſe be made for three Lives in this Manner, vis, to one for Cro Car. gg, 
Life, Remainder to a ſecond for Life, Remainder to a third for Life, this Owen and 
Leaſe is void againſt the Succefſor ; becauſe, otherwiſe the two firſt would rex 
be diſpuniſhable of Waſte during their Lives, by reaſon of the intermedi- ©? 28 
ate Remainder; and ſo Dilapidations, and other Miſchiefs, which the Sta- 
tutes intended to provide againſt, would be let in f. FAT 


theleſs, if the two firſt would not be puniſhable for Waſte ? See infra, 366. 


So if an Archdeacon makes a Leaſe for three Lives, according to the Hev. 74. 
Statutes, and the Leſſees make a Leaſe for 100 Years, which is con- ak A 
firmed by the Archdeacon, Biſhop, Dean and Chapter, yet ſuch Leaſe Ca“ ; 
ſhall not bind the Succeſſor ; or if a Biſhop makes a Leaſe for three g Co, 15. a, 
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*Page351* Lives, reſerving the ancient Rent, and they make a Leaſe for 100 Years, 
if three Men fo long live, which is confirmed by the Biſhop and Chapter : 
yet may the Succeſſor avoid this Leaſe, and yet theſe are out of the Words 
of the Statutes ; but if they are not to be conſtrued to be within the Mean. 
ing thereof, the Statutes would ſignify nothing, and all Ecclefiaftical Per- 
ſons, by ſuch Evaſions, might get out of the Acts, and make what Aliena- 
tions they pleaſed. | 

Cro.Jac. 96, If a Leaſe be made to A. for the Lives of B. C. and D this is a good 

Baugh ver- Leaſe; for a Leaſe to one for the Lives of three others, and a Leaſe to 

ſus Hains. three for their Lives, is all one, within the Intent of theſe Statutes ; for 
three Lives are the Meaſure of the Eſtate, which is all the Statutes require; 
but a Leaſe for ninety-nine Years, determinable on three Lives, ſeems not 
good within the Statute of the 1 Eliz. cap. 19. & 13 Eliz. cap. 10. which 
make void all Eſtates, Gifts, Grants, Cc. (other than for three Lives, or 
twenty-one Years) ſo that a Leaſe for ninety-nine Years, determinable on 
three Lives, being neither of thoſe, falls within the Diſability and Void- 
ance of the firſt Part of thoſe AQs. 

Oro. Car. 22. But a Leaſe by Huſband ſeiſed of Lands in Right of his Wiſe, or jointly 

e erſus with his Wife, of an Eſtate of Inheritance for ſixty Vears, if they ſhould ſo 

long live, was held ſufficient to bind the Wiſe ſurviving, within the 32 H. 8. 
cap. 28. and no Queſtion made of it; the only Diſpute there being, Whe- 
ther the Wife ought to have joined in the Indenture of Leaſe ; and that 
ſuch Leaſes for ninety-nine Years, determinable on three Lives, are good 

(a) 8 Co. 50, within that Statute, appears from the Reaſoning in (a) Whitlock's Caſe , 

& vids where it is adjudged, that if a Man has Power to make Leaſes abſolutely 

3 Keb. 598. or generally (as the ſeveral Perſons compriſed in the Statute of 32 H. 8. 

c. 28. have) and a Proviſo or Reſtraint comes after, (as in that Act it does) 
that ſuch Leaſes ſhall! not exceed the Number of twenty-one Years, or 
three Lives at the moſt; there a Leaſe for ninety-nine Years, determina- 
ble on two or three Lives, is good within the firſt Part of the AQ, and not 
made void by the laſt Part thereof, becauſe it does not exceed the three 
Lives thereby allowed, though it be not directly for three Lives; but now 
a Leaſe for ninety-nine Years, determinable on three Lives, upon the Sta- 
tutes of 1 Eli. cap. 19 & 13 Elis. cap io. is juſt the Reverſe of this; 
for the firſt Part of theſe Acts makes void all Eſtates, Gifts, Grants, tc. by 
the Perſons therein mentioned, and the laſt Part ſaves only Leaſes for 
twenty-one Years, or three Lives, &&c. ſo that this Leaſe being void by the 
firſt Part of theſe Acts, and not within the Saving of the laſt Part, being 
neither for twenty-one Years, or three Lives, ſhall not bind the Succeſſor 
within theſe Acts; ſed Quære de hac. 

Leon. 306, But though theſe Statutes provide that theſe Leaſes ſhall not exceed 

5 Co. 6. b. twenty-one 3 or three Lives, yet ſuch Leaſes for fewer Vears, or 

. Lives, are good; for the Intent of the Statute was only to abridge the 
Power of making long and unreaſonable Leaſes, by reducing them to ſuch 
a determinate Number of Years or Lives, which they ſhould not excced, 
but might be made as much under as the Parties pleaſed. 


Rule 5. Of what Things Leaſes may be made to bind the Succeſſor. 


Co-Lit.44.b, A fiſth Rule to be obſerved in making of Leaſes upon theſe Statutes 
47. a. 142. a. to bind the Succeſſor, is, that they muſt be made of Lands or Tenements 
244 * Corporeal and Manurable, whereto Reſort may be had for the Rent re- 
3 3 ſerved thereout by way of Diſtreſs ; for otherwiſe the Succeſſor may be 
Bro. Tit. Without any Remedy for the Rent, and ſo Dilapidations, Poverty, and 
Leaſes, 17, all the other Miſchiefs the Statutes intended to provide againſt, be let 


2 in; therefore Leaſes of Fairs, Markets, Liberties, Fraachiſes, Ad vow- 
it. Grant, 2 
4% 59+ 
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* ſons, Commons, Piſcaries, Offices, Hundreds, Tithes, or any cther incar- Page 35% 
real Inheritance, though with Confirmation of the Dean and Chapter, 
or other Perſons required by Law to confirm the ſame, will no: bird the 


Succeſſor. 


For the better underſtanding of this Rule, it will be neceſſary to take 
notice of ſome Diſtinctions, which plainly ariſe out of the Books. 


1. All the Books agree thata Leaſe for three Lives of Tithes, or other in- ; Co. 3. 
corporeal Inheritances betore-mentioned, will not bind the Succeſſor, though ee 
the ancient Rent be reſerved, and the Leaſe or Grant confirmed ; the Rea fon ale: 
whereof is, that if ſuch Leaſe or Grant ſhould be good againſt the Succeſſor, 2. ood 
he would then be without the Tithes, Ec, and have no Remedy for the Rent Moor *S 
' thereon reſerved ; for diſtrain he could not; becauſe there would be no Place Palm. 175. 
wherein to take any Diſtreſs, the Things leaſed or granted being perfeQly in- 2 Sand. 303. 
corporeal and inviſible ; an Aſſiſe he could not have, becauſe either he had ard. 366. 
not Seiſin, or, if he had, yet there would be nothing to put in View of the 
Recognitors ; and an Action of Debt he could not maintain during the Leaſe, | 
becauſe, being for three Lives, that is an Eſtate of Freehold, which will en- 
dure no Action of Debt ſo long as it continues; and ſo the Sueceſſor would, 
in ſuch Caſe, have no Manner of Remedy for the Rent reſerved, which 
would be againft the expreſs Proviſion and Intent of the ſeveral Acts. 

2. It is held likewiſe in ſome Books, that a Leaſe for twenty-one Years of; co. 3. 
ſuch incorporeal Inheritances, though they have been uſually demiſed, and Co. Lit. 44. 
the ancient Rent be thereout reſerved, that yet this is voidable by the Sue- b. 47. 4. 
ceſſor within theſe Statutes ; becauſe though the Rent reſerved be good by 
way of Contract between the Leſſor and Leſſee, and that Debt may be main- 
tained for Recovery thereof; yet, they ſay, it is not ſuch a Rent as is incident 
to the Reverſion, nor ſhall pals with it to the Succeſſor; and therefore the 
Succeſſor having no Remedy tor the Rent, ſhall not be bound by the Leaſe. 

But this Point ſeems to have been ſhaken by contrary Reſolutions ſince Cro. Jac, 
Tewel's Caſe, for ſome Books exprefly hold fuch Leaſe for Years to be 112. 

E. againſt the Succeſſor ; becauſe, they ſay, he has Remedy for the Rent pred * 
y Action of Debt, and fay, it has been fo adjudged, and take the Diverſity Palm. 10g. 
between ſuch Leaſe for Years and a Leaſe for Lite; alſo they ſay, that the Hard. 326. 
Rent iſſues out of the Tithes in point of Render, though not in point of Re- Raym. 18. 
medy, becauſe no Diſtreſs can be taken for it; but that is ſupplied by the _ 
Action of Debt which lies for ſuch Rent, and ſhall devolve on the Succel- Keb. 43 V 
for ; and that ſuch Rent does not lie only in Privity of Contract, as a Sum x Keb. 729. 
in groſs, but is incident to the Reverfion, otherwiſe the Succeſſor could not 

have it, being only privy to the Eſtate, not to the perſonal Contracts of his 
Predeceſſor; and to this Opinion the Court inclined, but thought it a Point 

of great Conſequence, and therefore, to avoid it, gave Judgment on ano- 

ther Point which was clear, = 

3- All the Books agree that a Leaſe for three Lives, or twenty-one Years, 80 . 
of a Manor, with the Advowſon appendant, or of Lands or Houſes, and of Moor 207. 
Tithes uſually let therewith, reſetving the ancient Rent, c. is good, and ſhall s Co. 4. 
bind the Succeſſor within theſe Statutes ; for though the Rent does not iſſuę * Rot Abr. 
out of the Advowſon, Tithes, fc. in point of Remedy, yet the Reat is greater . 20 
in reſpe& thereof, and the Succeſſor has his Remedy for the whole Rent upon Fn 4. 2 


the Lands, or other Corporeal Inheritances let therewith ; fed Quære, if 2 Sand. 303. 


the Tithes ſhould be worth 2 or 300 J. per Ann. and the Lands not above Ian 333. 
4 or 5 J. Cc.) and Vaughan proves this from the expreſs Words of 13 6 
cap. 10, which are, That all Leaſes, by any Spiritual or Eccleſiaſtical Per ſons, = e eg 
having any Lands, Tenements, Tithes or Hereditaments, (other than for forth is now 


twenty- one Years, or three Lives, c.) ſhall be void; ſo that the Statute: emedied by 


Stat. e. 


1 
Geo. 3. c. 19, which ſee.,——[By this Stat. Leaſes made, or to be made, by Eccleſiaſtical Pet ſons of 


Tithes, or other incorporeal Hereditaments, for Lives or Years, are declared good in Law, - And by 
. 2. of the ſame Stat, Maſters and Fellows of Colleges, Cc. are diſabled trom granting Leaſes ſor 
longer Terms than their Statutes allow. | 
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*Page 353 plaiuly ſhews, that ſome Way or other Tithes may be leaſed for twenty. 
one Years, or three Lives; and if they cannot be leaſed ſingly, it muſt be 
with Lands uſually letten therewith. 
Lev. 333- Therefore where the Dean and Chapter of Norævich leaſed a Parſonage 
Corbet and and Common of Paſture, rendering Rent, and 1 E. 6. ſurrendered their 
Cleer, cited. poſſeſſions to the King, and afterwards the King granted the Parſonage, 
without (peaking of the Common of Paſture ; and it was held, that the 
Patentee of the 8 ſhould have all the Rent, and no Apportion- 
ment ſhould be in reſpect of the Common; becauſe all the Rent iſſued 
out of the Parfonage, and nothing out of the Common, 
Oro. Eliz. A Biſhop, having an Advowſon appendant to a Manor in Right of his 
Goirerver, Biſhoprick, grants the Advowſon for twenty-one Years, and this wag 
Bit ese, confirmed by the Dean and Chapter, yet held within the Reſtraint ot 
Norwich and 1 Elisz. cap. 19, and void againſt the Succeſſor ; becauſe, as was ſaid, it was 
Holland. not fuch an Hereditament whereout a Rent could be reſerved ; but a better 
Reaſon ſeems. to be, becauſe no Rent was at all reſerved, and then, 10 
be ſure, neither the Predeceſſor nor Succefſor could have any Benefit 
thereof by way of Contract, or otherwiſe ; nor did it appear to have been 
uſvally letten. 
Palm. 174. The Biſhop of Oxford, having primam Veſturam five Tonſuram of certain 
Biſb-pef Lands, after i Eli cap. 19. lets it to the Plaintiff for three Lives, rendet- 
2 ds ing the antient Rent, and dies, and his Succeſſor, the now Defendant, en- 
Cale. x . . 
Co. Lit. 47 a. ters upon him, and takes the Hay; and it was ui ged, that this was not like 
144.4. 186. b the Leaſe of a Fair, becauſe this concerned Land, and was to be taken 
upon the Land, and fo the Succeſſor was not without Remedy, becauſe 
he might diſtrain the Graſs when it was cut ; but per Curiam it was held, 
that if the Biſhop had had Veſturam, or primam Veſturam, or Tonſuram, 
from ſuch a Day to ſuch a Day, this had been ſuch an Hereditament as 
might have been leaſed ; for there the Biſhop, or his Leſſee might have 
mowed, and after fed it, during that Time, and then the Succeſſor 
might have diſtrained the Cattle; but here the Biſhop had only priman 
Vefturam, dix only the cutting of the Graſs once within ſuch a Time, ard 
then his Intereſt is at an end, and he cannot after feed it; ſo that it is no 
Hereditament within the Statute, whereof any Leaſe can be made to bind 
the Succeſſor, 
s Co. 15.2. If a Biſhop, Dean and Chapter, or any other Perſon reſtrained by 
1 b. theſe Statutes, grant the next Avoidance of any Church which they 
207, 440. have in Right of their Biſhoprick, Deanry, &c. though with Confirmation 
And, 241. Of all Perſons intereſted therein, yet the Succeſſor ſhall avoid it; for this 
Mod. 204. is ſuch an Hereditament as the Statutes intended to reſtrain them from 
2 Mod. $56. binding their Succeſſors by, and no Rent can be reſerved out of it; for 
ſuch Grant of the next Avoidance can bring no manner of Benefit to the 
Succeſſor. 12 
4 Co. 24. It hath been ſeveral Times held, that Biſhops, or other Eccleſiaſtical 
Ley go. Perſons, are not reſtrained either by the 1 EIix. cap. 19. or 13 Eliz. cap, 10, 
Comp. In- from making Grants of Copyhold Lands in Fee, in Tail, or for Lives, or for 
_ any Number of Years, according to the Cuſtom f the Manor, and that no 
3 Co. . Confirmation is neceſſary.to make ſuch Grants good, though they are made 
Moor. pl. by a ſole Corporation, as by a Biſhop, Prebendary, &c. 
an 66. Leon. 4. 4 Leon. 117. Heyden's Caſe. 
| Dyer370. b. The Biſhop of Winchefter, 5 Eliz. with Confirmation of the Dean and 
10 Co. 61. Chapter, granted an Annuity or annual Rent out of Lands, Parcel of 
5 CO. 15. the Poſleſſions of his Biſhoprick, with Claufe of Diſtreſs to it, pro Con- 
Rol. Rep. /#/io impenſo & impendendo pro Ter mino Vite ſue, and dies; the Grantee 
164, 151. brought Debt againſt the Executors of the Biſhop for Arrears incurred in 
Cro. Car. 49. his Life-time ; and the only Queſtion was, Whether upon the 1 E/iz, cap. 
11 Co. 69+ 19. this Grant was void againſt the Succeſſor, ſo that the Grantee could not 
maintain a Writ of Annuity againſt him, but only an Action of Debt 
| x again 
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ragainſt the Executors of the Grantor ; the Caſe does not appear to be Page 354 

adjudged, but it is cited in ſeveral Books, that the Annuity was determined 

by the Death of the Grantor ; for though this was not Parcel of the Poſ- 

ſeſlons of the Biſhoprick, but only iſſuing out of them, yet if the Suc- 

ceſſor ſhould be charged with it, this would tend to his Prejudice and lm- 
veriſhment, which the Statutes intended to prevent. 

So where a Writ of Annuity was brought againſt the Succeſſor upon a 10 Co. 61. 

Grant made by his Predeceſſor, and Confirwation by the Dean and Chap- 2 of 
ter, yet it was adjudged that it would not lie, becauſe it was not arer- 2 
red that it had been uſually granted, though it was averred to be reaſon- ” 12 
able; and it appears by theſe Caſes, that if to avoid this Act a Writ of Re. 2 46. 
Annuity were brought againſt a Parſon or Vicar, who prayed in aid of Ley 32. 
the Patron and Ordinary, and upon Default Judgment is given for Bridg. 30. 
Plaintiff, this likewiſe is within the Equity of the ſaid Act, and void S · C· cited. 
2gainſt the Succeſſor; ſo if a Writ of Annuity were brought againſt a 
Biſhop upon Title of Preſcription, or otherwiſe, and Judgment given 
againit him by Veidict or Confeſſion, yet this is reſtrained by 1 Eli cap. 
19 becauſe the Biſhop is charged with the Annuity in reſpe& of the 
Biſhoprick ; and therefore the Succeſſor would be charged with the Arrears 
incurred in the Life of the Predeceflor, as it is held 48 E. 3. cap. 26. and 
ſo tend to the Diminution of the Revenues, and Impoveriſhing of the 
Church. © 

So if a Rent-charge be granted by any Corporation reſtrained by theſe 5 Co. 15. x. 
Statutes, though this Rent-charge be not Parcel of their Poſſeſſions, yet Rol. Rep. 
it is againſt the Equity of the Statutes, and void againſt the Succeſſor ;' for 7“ 
if Biſhops, and other Eccleſiaſtical ' Perſons, were at liberty to grant 
what Rent-charges they thought fit, and that theſe ſhould be good and 
binding upon the Succeſſor, he might have his Poſſeſſions ſo clogged and 
incumbered, as not to be able to keep up Hoſpitality, or ſuſtain the 
Diznity of his Function, and ſo the good Deſign of theſe Acts be wholly 
eluded. | 

In Covenant Plaintiff declared of a Leaſe by the Predeceſſor of the Vent. 225. 

Defendant, in which was a Covenant, that he and his Succeſſors would 2 Lev. 68. 
pay all Taxes during the Term, and aſſigns for Breach, that ſuch a Tax youu 4 
was made by Parliament for the Royal Aid, and that the Plaintiff was," 
forced to pay it, the Defendant refuſing to diſcharge it, unde Ao accre- of Saliſburye 
vit, Cc. and the only Queſtion was, whether this were ſuch a Covenant 
as ſhould bind the Succeſſor as incident to the Leaſe by 32 fl. 8. cap. 28. 
for it is clear, if the Biſhop had made a Covenant or Warranty, this had 
not bound the Succeſſor at the Common Law, without the Conſent of the 
Dean and Chapter; and if it ſhould now be taken that eveiy Covenant 
would bind the Succeſſor, the Statute of 1 Eliz. cap. 19. would be of no 
effect : But it was held, this Covenant would not bind the Succeſſor ; 1. 
Becauſe it is not averred that ſuch Covenants had been uſed in former 
Leaſes, as it ought to have been, to prove it an ancient Covenant. 2. 
If this Covenant had been in former Leaſes, yet it could not bind to pay 
this new Lax by Parliament; but it muſt have been intended only of ſuch 
as were then in uſe, vis. Synodals, Penſions, Tenths granted by the 
Clergy, Procurations, Ic. but it was held however, that this Covenant 
would not avoid the Leaſe, 
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Page 355 Rule 6. What ſball be ſaid a uſual Letting to Farm upon the ſeveral 
Statutes, and by what Perſons, 


A fixth Rule to be obſerved in the Conſtruction of Leaſes upon theſe $t;. 
tutes ariſes upon the Words of 32 H. 8. cap. 28. that that Ad ſball not ex. 
tend to any Leaſe of any Manors, Lands, Tenements, or Hereditaments which 
have not mofl commonly been letten to Farm, or occupied by the Farmers fi, 
the Space of twenty Years next before ſuch Leaſe thereof made. The fi 

Co. Lit. 44. b. Conſtruction that prevailed was, that this letting to Farm within the twenty 
Dyer 274. Years ought to be by ſome Perſon who had an Eftate of Inheritance 
Dogg 106. therein; and therefore if the Heir in Tail were in Ward of the King for 
twenty Years, and during that Term the King, or his Grantee, made 
Leaſes of Lands of the Ward which had not been uſually letten or occy. 
— in Farm for twenty Years before, this letting them to Farm by the 

ing, or his Grantee, during the twenty Years Wardſhip, is not ſuch a 
letting to Farm within the Intent of the Statute, as will. enable the Heir 
in Tail, when he comes of Age, to make a Leaſe for twenty-one Years, 
or three Lives, of thoſe Lands, to bind his Iſſue. So if ſuch Leaſe were 
made by Tenant by the Curteſy, Tenant in Dower, or the like, of 
Lands which before that Time had not been moſt uſually letten to Farm 
for twenty Years, their letting to Farm of ſuch Lands for the greater 
Part of twenty Years, will not impower the Iſſue in Tail, when he comes 
into Poſſeſſion, to make a binding Leaſe of ſuch Lands within the Intent 
of the Statute ; for the Intent of the Statute was only to make good 
Leaſes of ſuch Parts of the Land as had been before uſually letten by 
thoſe who were Owners of the Inheritance, and beſt knew what was moſt 
proper to be let out, and what not, and therefore did not intend. to eſta- 
bliſh Leaſes made of any other Poſſeſſions than thoſe, which the Owners 
of an Eſtate of Inheritance therein had, for the greater Part of twenty 
Years, thought fit to leaſe to Farm; for if the Leaſes of Tenant in 
Dower, Tenant by the Curteſy, Guardian by Knight's Service, or ſuch 
like, who, having only a particular Eſtate therein, would be for making 
Money of it all, and letting out the Whole for Rent; if Leaſes made by 
ſuch for eleven or twelve Years, or more, according to the Time they 
lived or had Intereſt therein, ſhould be a letting to Farm within this Sta- 
tute ; then might the Iſſue in Tail, when he came into Poſſeſſion, make a 
Leaſe for twenty-one: Years, or three Lives, of the Capital Meſſuage or 
Manſion-Houſe, or, perhaps, of the whole Eſtate, becauſe thoſe parti- 
cular Tenants had ſo done for eleven or twelve Years, or more; and then 
if ſuch Tenant in Tail ſhould die the next Day, his Iſſue would not 
have a Houſe to put his Head in; which never was the Intent of the 


Statute. 
Palm, So where the Temporalties of a Biſhoprick come into the Hands of the 
175-6, King, and he keeps them twenty Years, or more, and during that Time 


| Biſhop — lets to Farm for eleven Years, or more, Lands which had not been before 
Cite: .* accuſtomably letten, and then appoints a Succeſſor, and reſtores him the 
p Temporalities, he cannot by any Leaſe bind his Succeſſor, for thoſe 
Lands, which had no other Warrant for his leaſing thereof, than only 
that the King, whilſt the Tempora'ties were in his Hands, had let them 
to Farm for eleven Years or more ; and he might have let the Biſhop's 
Palace, or the Demeſnes about it; and then if the Succeſſor might likewiſe 
make a binding Leaſe thereof for twenty-one Years, or three Lives, and 
ſhould die, or be removed ſoon, the Mitchief intended to be remedied by 
the Statute, in giving the Farmers a ſecure and laſting Poſſeſſion during 
their Leaſes, would introduce a much greater upon the Succeſſor, by ſhut- 
ting him out of all the Houſes and Lands belonging to the Biſhoprick ax 
| twenty 
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# twenty-one Years, or three Lives; and fo, inſtead of maintaining Hoſpi- Page 356 
tality, as the Books ſpeak, would occaſion nothing but Quarrels and Con- 
tentions; ſo, for the ſame Reaſon, a Letting to Farm by a Diſſeiſor or any 
other who has not a rightful Eſtate of Inher:tance, though it be for the 
-ater Part of twenty Years, is not a letting to Farm by ſuch a Perſon as 
will enable the Tenant in Tail, Biſhop, or other Perſon intended to be pro- 
vided for by this Statute, to make any binding Leaſe of Lands which were 
not accuſtomably letten to Farm for the greater Part of Twenty Years, by 
thoſe who had a rightful Eſtate of Inheritance therein. 
But as the Miſchief would be great, on the one Hand, to conſtrue 
the Statute in ſuch a Manner, as would impower the Perſons betore- 
mentioned to determine of what Parts and Poſſeſſions Leaſes might be 
made good and binding againſt the Succeſſors, Iſſues in Tail, and other 
Perſons intended to be bound by the Act; fo, on the other Hand, a 
Conſtruction not leſs hurtful to them ſeems to have obtained upon the 
ſame Words of the Statute ; which provides, That it ſball not extend to 
any Leaſe of any Manors, Lands, Tenements, or Hereditaments which hawe 
not moſt commonly been letten to Farm, or occupied by the Farmers for the 
Space of twenty Years next before ſuch Leaſe thereof made; upon which 
Words it is held, that the Lands to be leaſed within that Statute muſt Co Lit. 44. b. 
be ſuch, and ſuch only, as have been letten to Farm, or occupied tor Cro. Eliz. 
eleven Years, or more, at one or ſeveral Times within the twenty Years %, * 
next before the Leaſe for twenty-one Years, or three Lives, to be made; 27. 
ſo that if Lands have been formerly let to Farm never fo long, or often, Sir Jobs 
yet if the Tenant in Tail, or Biſhop, ſhould keep them in his own Hands Mervys's 
fifteen or twenty Years, theſe Lands cannot be leaſed for twenty-one Cale. 
Years, or three Lives, to bind the Iſſue or Succeſſor, till they have un- 
dergone a Probation of twenty Years longer, and within that lime 
have been letten to Farin, or occupied by Farmers for eleven Years, or 
more; ſo if the Temporalties come to the Hands of the King, and he 
ſhould keep the Lands uſually letten in his own Hands forty or fifty 
Years, more or leſs, and then reſtore the Temporalties to the Succeſſor, 
he muſt then begin to let them to Farm, till they have run out in Farmers 
Hands eleven Years at leaſt, otherwiſe he can make no Leaſe for twenty- 
one Years, or three Lives, within this Statute. So if a Diſſeiſor after a 
Leaſe for twenty-one Years, or three Lives, expired, enter upon the 
Biſhop, or Tenant in Tail, and hold the Lands twenty Years, or more, 
and then the Biſhop, or Tenant in Tail, or their Iſſue or Succeſſor, enter, 
though theſe Lands were demiſeable, and actually demiſed, within the Sta- 
tute, bur juſt before the Diſſeiſor entered, yet now they cannot be again 
leaſed for twenty-one Years, or three Lives, till they have been in Far- 
mers Hands for eleven Years at leaſt ; and ſo it is in the Power of thi 
King, the Diſſeiſor, nay of the Biſhop, or Tenant in Tail himſelf, to 
evade and elude the Intent of the Act, by keeping the Lands ten or twelve 
Years in their Hands; and though they die, or are removed preſently, yet ' 
the Succeſſor or Iſſue can have no Benefit of the Statute till after eleven 
Years at leaſt, | | 
Theſe Reaſonings and Inſtances were preſſed and urged in a (a) Caſe by (a) Where 
Twiſden and Chief Juſtice Keeling, againſt Windbam and Moreton, and they the Cale 


thought them fo conſiderable, that it put them upon finding out a more ten. 
{ nd ] C * : ne Arc = 
ealy and natural Conſtruction. biſhop of 


. Yirkin:6o 4, 
made a Leaſe for three Lives, rendering the ancient Rent, in 1630, this Leaſe was ſurrendered, wy 
the Lands remained unlet till 1662, when the Archbiſhop made a Leaſe thereof to the Plaintiff's Le 
for, rendering the ſame Rent as was reſerved in 1604, and died, and the then Archbiſhop entered, 
and let to the Defendant; and whether theſe Lands, not having been let ſince 1630, could be leated 
again, was the Queſtion; and Twiſden and Keeling, for the Reaſons herein mentioned, held they 


might, Lev. 212, Sid. 316, 416. Raym. 165, 2 Keb. 213. FPemble verſus Stern. 
| For 
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page 357 * For they held, that the Clauſe conſiſted of two Parts in the Disjuagin, 


and if either of them were obſerved, it was ſufficient to warrant the Leg 
for three Lives, or twenty-one Years, within the Intent of the Staty.* 
the Words are, that that A, ball not extend to any Leaſe of any Many, 
Lands, & c. which have not moſt commonly been letten to Farm; this is the 
firſt Part of the DisjunQive, and is general ; the other Part is, or occupied 
by the Farmers thereof by the Space of twenty Tears, &c. and they thought 
this the moſt natural and genuine Meaning of the Words, that the Lag, 
to be leaſed muſt either be ſuch as have been moſt commonly lecten, thy; 
is, ſuch as are not reputed Part of the Demeſnes of the Biſhoprick, or ſuch 
as have been occupied by the Farmers thereof by the Space of twenty 
Years, &c. that is, if the Biſhop has let out Part ot his Demeſnes to Fain, 
and the Occupation of the Farmer has been approved for twenty Years ty. 
gether, as not any ways inconvenient to the Biſhop, the Statute will preſuys 
that they are Lands fit to be let; and for the Authorities againit this Gyj. 
nion Twwi/den ſaid, in Mallet's Cale, that Point came in unneceſſarily; ard 
Keeling, that it came in on a fooliſh Argument, and therefore was of ng 

reat Weight; and fo in Sir Jobn Mervin's Cate, the Point never came ig 
Queſtion, but only dium ſuit pro Lege; and foi my Lord Coke, (though 
he were a grave and learned Man) yet he was not infallible, nor did he c. 
fire to be accounted fo, and this Opinion of his was not judicial, that if i 
had come to an Argument he might poſſibly have thought otherwite ; for 
Keeling ſaid himſelf was of that Opinion, till he came to conſider the Caf, 


and weigh the Inconveniencies of that Conſtruction; and it was faid, tha 


Queen Elisabeth kept the Temporalties of the Biſhop of Ely above twenty 

ears in her Hands, and yet no Queſtion of his Leaſes after; and they ſaid 
likewiſe, that the Lord Coke's Inference was falſe, and not warranted by ike 
Statute, vi. that if it had been leaſed for eleven Years it would be ſufficient; 
for the firſt Part of the Statute, as io Leaſing, ſeems to reter to a wore 
antient Time; alſo it was held, that if the other Conſtruction prevailed, 
theſe Lands, or any other which continued unlet tor eleven Years, could 
never aſter be let again for twenty one Years, or three Lives, becauſe they 
were not moſt accuſtomably letten, &c. by the Space of twenty Year, 
which makes it the more reaſonable to rejeQ ſuch Conſtruction; jed Suat 
if by letting them again to Farm for eleven Yeats, or more, the Posel 
given by the Statute to leaſe for twenty-one Years, or three Lives, be not 
ſet up again; but Quære whether ſince as it appears before, the letting to 
Farm by the King, or a Diſſeiſor, c. is not tufficient within this Stature, 
whether likewiſe their keeping it in their Hands tor eleven Years, or more, 
be of any Prejudice to the Biſhop, or his Succeſſors, or to the Tenant in 
Tail, or his Iſſue; for if the Statute only intended letting to Farm by the 
Biſhop or Tenant in Tail himſelf, then all the Objections before mentioned 


| ſeem to loſe their Force, unleſs where the Biſhop, or "Tenant in ail, keep 


Cro. Eliz, 


5 of 
Dp o 
2 


and Scor y. 


Co. Lit. 44. b. 
6 Co. 37. b 
Cro. Jac. 76. 


2 Joo. 29. 


Moor 75g. 


the Lands undemiſed in their own Hands for eleven Years or more. 

A Leaſe made by the Predeceſſor of the Plaintiff for three Lives, ten- 
dering Rent, and confirmed by the Dean and Chapter, and the Detencan! 
claiming under it avers, that it was the uiual and antient Rent, and ine 
Land uſually demiſed; the Plaintiff replies, that it was uſually betore that 
Leaſe retained in the Hands of his Predeceſſors for Hoſpitality, and h. 
verſes ab/que hoc, quod fuit magis uſualiter dimiſſa, Ic. and it was held 1 
good Traverſe ; for ſince 32 H. 8. cap. 28 appoints that the ancient Kent 
ſhall be reſerved, it is thereby implied that the Land thould have been 
uſually demiſed, otherwiſe the antient Rent cannot be reſet ved. 

Another Thing required by the Statute is, that theſe Leaſes he mace 
of Lands uſually letten to Farm, &c. upon which Words it * 

| | au 8 5 


Raym. 167. Sav. 66. Leon. 4. 4 Leon, 117. 
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# adjudged, thit a Demiſe by Copy of Court-Roll is ſufficient ; for that is *Page 358 
in judgmen! of Law but an Eſtate at Will; and without Queſtion, Lands : 
Jemiſed at Will by thoſe who have the Inheritance, rendering Rent, are 

Lands accuſtomably letten to Farm within the ſaid Act; and fo it was ruled 

y Elix. in dir James Mirvin's Cafe, where Tenant in Tail let a Copyhold 

by Indenture, rendering the fame Rent as before, and held a good Leaſe 

within 32 H. 8. cap. 28. and Williams ſaid, he had known it thrice ſo 

adjudged in his Time, in the Cafe of Tenant in Tail. 

But where Tenant in Tail had Power, by a particular Act of Parliament, Moor 199. 
io make Leaſes for Life, Lives, Years or at Will, after the Cuſtom of the 5 Co. f. b. 
Manor, yielding the true and ancient Rent, Ic. and he made a Leaſe both _— 1 
of Freehold and Copyhold by a Deed at Common Law, reſerving ſuch 272 ” ; 
Rent; this was held not to be warranted by the Statute as to the Copy- 
hold, becauſe the Statute ſpeaks of Leaſes at Will by the Cuſtom of the 
Manor; which imports, that the Statute did not intend that Copyholds 
ſhould be demiſed otherwiſe 3 were beiore the Statute, and that 
ng was by Copy of Court-Roll, not by a Leaſe for Years, and the Rent to be 
reſerved thereon was cuſtomary Rent, not Rent upon a Leaſe for Years at 


I Common Law. 

. 

i 

vr Rule 7. What Rent is to be reſerved: And herein, 

6 ; 

: 1. That there muſt be à Rent reſerved +. + See ante 
328, 9. 


* 
1 ͤ 3 3 do IL ASS; 


As to this the Statute is expreſs that a Rent muſt be reſerved ; and Moor 593. 
therefore where the College of Al Souls in Oxford made a Leaſe without Leon. 306. 
Reſervation of any Rent, though it was but to try a Title, yet it was held = Che hy 
void, the Statute being expreſs and poſitive ; and therefore no ConſtruRiong,,. _ 
or Pretence can be urged to avoid the Statute ; but in that Caſe it did not 
appear that no Rent was reſerved, but only the Plaintiff had not 
ſhewn that there was any reſerved, and yet there might be, in the Leaſe ; 
and if not, the Defendaat ought to ſhew it ; and fo the Exception diſ- 


ailowed, 


dP ang AS. . . 
8 


4 
. 


2. That this Rect muſt continue due, and be payable to the Leſſors 
and their Succeſſors. 


* * . v * we; 
Reel 


> k — w_ — «a Fu » * 62 e * 
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This alſo is ſo ſtrictiy required by the Statute: that it bath been held, Ce 6. 
that if a Biſhop, Tenant, in Tail, tc. make a Leaſe of Land, the ancient: 
Rent whereof was 10/7. and referve but 5. per Annum during his Life, 
and 10/. per Annum after his Death, to the Iſſue or Succeſſor, yet this 
Leaſe thail not bind, becauſe the Rent originally reſerved was not pur- 
ſuant to the Statutes ; though there can be no Pretence of Prejudice to 
the [ſue or Succeſſor, more than if the Biſhop, or Tenant in Tail, Cc. 
ſhould releaſe the Rent, or any Part of it, during their own Lives, which 
ſurely they may do; ideo Quære. [And yet perhaps the Determina- 
tion is more conſonant to the Statute, and more advantageous to the 
Leſſor, than by a diffecent Conſtruction, permitting to take à Fine, 
which he may ſoon ſquander away, and leave himteif without aa ade- 
quate Income, ] * 


3. Tha: 
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Page 359 3. That ſuch Rent muſt be the ſame, or more in Quantity than h 
* been reſerved within twenty Years next before ſuch Leaſe hrs 
And herein, 


1. What ſhall be ſaid to be the antient Rent, where Variety of 
Rents have been reſerved, or ſomething formerly referved now 
omitted or varied, 


Hard. 325, As to this, where Variety of Rents have been reſerved, as formerly 10, 
326. Mericethen 20l. then zol. and laſtly 4ol. per Ann. or e contra formerly gol. then 
— Antre- 30]. then 201. and laſtly 100. per Ann. the 10l. in the one Caſe, and the 
A "gol. per Ann. in the other Caſe, are the Rents to be reſerved on any new 
; Leaſe to be made; but with this Diverſity between Leaſes made by vittue 

of the ſeveral Statutes beſore- mentioned, and Leaſes by virtue of Powers in 

private Conveyances and Settlements ; for upon Leaſes made by virtue of 

the ſeveral Statutes before-mentioned, this was the Meaſure immediately 

after theſe Acts paſſed, and muſt continue fo (till ; becauſe the ſame Ads 

being to warrant every ſucceſſive Leaſe as well as the firſt, there can be ng 

Variation of the Rent in any other Leaſe to be made from the Rent, that, 

upon Conſtruction of thoſe Statutes, was in the firſt Leafe, made by 

virtue thereof, ſettled to be the ancient and accuſtomed Rent, and conſe- 

quently the Variety of Rents in ſuch Leaſes muſt have been only before the 

Statutes ; but upon Leaſes made by virtue of Powers in private Conyey- 

ances and Settlements at this Day, reſerving the old and accuſtomed yearly 

Rent, or the moſt ancient and accuſtomable yearly Rent, there the Rent 

reſerved on any Leaſe then in Being, or upon the Leaſe made laſt before 

ſuch Settlement or Conveyance, ſeems to be the Meaſure of the Reſervation 

upon any Leaſe after to be made by virtue thereof; for the Intent of ſuch 

Power, as well in ſuch Settlements as upon the ſeveral Acts before-men- 

tioned, was only that they, who were to make Leaſes by virtue thereof, 

ſhould not put the Eftate in any worſe Condition than it was at the Time 

of ſuch Settlement, or of thoſe Acts made, but keep it in the ſame Plight 

and Condition as it then reſpectively was; and the Rent reſerved laſt before 

the making of ſuch Sertlement, or of thoſe Acts, may well be called old 

or ancient in reſpect of the new Rent to be reſerved on ſuch Leaſe, to be 

made after ſuch Settlement, or after thoſe Acts; but the Lord Corvper, in 

(a) 2 Vern, the Caſe of Lord (a) Mohun and Orby, ſeemed to make a Doubt of this 
$31, 542. Conſtruction of the Words ancient and accuſiomable Rent, and thought the 
P _. laſt Rent no certain Rule to go by; for ſuppoſe it were leaſed once at a 
: c. 7 greater, and twice at a leſſer Rent, he thought the antient Rule muſt be 
os that reſerved on the firſt Leaſe, for the two laſt may be made by a Tenant 
in Fee, who was not bound to reſerve the antient Rent, but might let it 

for nothing, if he pleaſed ; but upon the 32 H. 8. cap. 28. or the ſame 

Words in private Powers, vis. ſo much yearly Rent, or more, as hath been 

moſt accuſtomably yielded or paid within twenty Years next before ſuch 

Leaſe thereof made; if a greater Rent had been reſerved before the twenty 

Years, yet the Reſerved within the twenty Years, though it were leſs, mult be 

the Meaſure of the Reſervation upon Leaſes to be made by virrue of that 

Sratute, or of private Powers, worded in the ſame Manner; but if within the 

twenty Years it had been let once at a greater, and twice at a leſſer Rent, 

then the Queſtion will remain, which of the Refervations will be the Mea- 

ſure of the Rent to be reſerved on any two new Leaſes to be made : and 

how far the Opinion of my Lord Chancellor Cowper will outweigh the 
Opinions of my Lord Ch. Juſt. Hale and Holt is conſiderable, —_— their 

| pinions 
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Opinions ſeem to fix a ſtanding Rule to go by, whereas his leaves it at Page 360 


reat Uncertainty, from which no Rule can be formed ; for it may have 
been let twice formerly at a leſs Rent, and once on the laſt Leaſe, at a 
greater z and if the firſt Reſervation in this Caſe, being greater, ſhall be 
the Rule, why ſhould not the two firſt, in this Caſe, though they are leſſer; 
for his Reaſon ſeems to turn upon the Propriety and Antiquity of the Rent, 
ſo that the firſt Rent, according to his Opinion, and the laſt Rent, accord- 
ing to their two Opinions, are to be the Meaſure of the Reſervation. 


jn ſome Caſes, Leaſes, by virtue of theſe Statutes, will be good, thoughg co. 47, 
there be an Omiſſion of Things formerly reſerved, or a Variation in theCro. Jac.76, 
Rent reſerved in point of Time; therefore where the Dean and Chapter of Co. Lit. 44.b. 
Warcefter, were ſeiſed of the Manor of H. in Fee, in right of their Church, Moor 759. 
of which Manor one G. was Copyholder for Life, under the antient Rent Chapter of 
of 8s. and 8d. payable at the four Quarter-Days of the Year, and heriot- Worceſter's 
able at the Death of the Tenant, and the Copyholds of that Manor were Caſe. 


grantable by Cuſtom for three Lives; the Dean and Chapter 24 Eliz. by 
Indenture under their common Seal, demiſe the faid Lands to G. and his 
Aſſigns for the Lives of A. B. and C. and the Survivor of them, renderin 

8. and 8d, Halt-yearly, and without Reſervation of any Heriot = 
after this Leaſe made the Dean dies, and his Sueceſſor and the Chapter enter 
to avoid this Leaſe upon 13£E/iz cap. io. (among other Reaſons,) 1. Becauſe 
the antientRent was not reſerved by reaſon of the Loſs of the Heriot, 2, Be- 
cauſe the Rent was not payable, as it uſed to be; for before it was payable 
Quarterly, and now it is reſerved payable Half-yearly, which is not fo bene- 
ficial to the Succeſſor ; but it was adjudged, that notwithſtanding theſe 
Objections the Leaſe was good, and ſhould bind theSucceſſor; for the i 3 Elis. 
cap, 10. does not avoid any Leaſe, if the accuſtomed Rent or more, be 


reſerved ; and here the accuſtomed Rent is reſerved, and the Omiſſion, or 


Loſs of the Heriot, is not material, becauſe that was not a Thing annual 
or depending upon the Rent, but perfectly caſual and accidental. 2. That 
though the Rent was formerly reſerved Quarterly, and now Half-yearly, 
» the Leaſe is good, and ſo would have been if it had been reſerved on] 

early ; for the Words of the AQ are, whereupon the accuſtomed Rk 
Rent, or more, ſhall be reſerved ; ſo that if the Rent be reſerved yearly, 
the Words of this AR are ſatisfied, and this Word er, not being in 
Mauntjoy's Caſe, makes the Difference; and yet this Rent had not all the 
beneficial Qualities the other Rent had; for whilſt it continued Copybold, 
the Lord might have entered for a Forfeiture upon the Denial or Non- 
payment of the Rent, which now, upon this Leaſe thereof, at Common 
Law, he cannot do. 


If the Rent was antiently payable in Gold, and it is now reſerved 53Co. 4.b. 5. b. 


pavablein Silver, this Leaſe ſhall not bind the Succeſſor ; for the Variation 
may be prejudicial to the Heir or Succefſor, or by the Fall of Silver; and 


though the ſame may be ſaid were it reſerved in Gold, as it uſed to be, yet 


by continuing the Species of Reſervation formerly made, they have uſed 
all the Precaution the Statute required, and the accidental Fall after can be 
10 ways imputed. 


But if a Quarter of Corn was antiently reſerved, and now a Leaſe is; Co. 4. b. 


made, reſerving eight Buſhels of Corn, this is good; for the Reſerva- 


— the ſame both in Quality, Value and Nature, and differs only in 
ords. 


A Precentor or Chanter of St. Paul's, being ſeiſed of the Parſonage of, 
9. in Jure Cantariæ, leaſed a Portion of Tithes for two Years, rendering Euſ den aud 
81. per Ann. and reſerving Paſturage for a Colt in the Land of the Dennis. 


Leſſee, and the Leaſe being expired, his Succeſſor made a Leaſe for 
twenty-one Years of the ſaid Portion of Tithes, rendering 8 J. per Ann. 
but omitted the Running of the Colt; yet the Leaſe was held good, be- 

| . | cauis 
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* Pagez61 * cauſe it was a Thing reſerved out of the Lands of the firſt Leſſee only 
which the Succeſſor could not referve, ſuch firſt Leſſee not being ba 
Tenant of the '[ithes ; otherwiſe perhaps if the Reſervation had been 
general, + | 


2. In what Manner ſuch Reſervation is to be made. 


All that ſcems neceſſary here to be obſerved is, that there muſt be x 
particular Mention or Specification of the Sum intended to be reſerved, 
as well upon Leaſes to be made by virtue of theſe Statutes, as upon 
Leaſes by virtue of Powers in private Conveyances and Settlements 
for otherwiſe the Heir, or Succeſſor, would be put to infinite Trouble, 
Vexation and Expence, if the Reſervation might be allowed to be made 
in the ſame or as general Terms, as the, Power itſelf was; and the Ne. 
ceſſity of averring and proving what was the antient and accuſtomable Rent 
to lie upon them. ; LE 3 

Cro.Car.gg, Therefore where a Biſhop was ſeiſed, in Right of his Biſhoprick, of 
Owen ver. three Manors which had been uſually let together at the Rent of 321, 
Themat, per Ann. and made a Leaſe of the ſaid three Manors, except ſuch and 
3 Keb. 380. ſuch Parts thereof, rendering the antient uſual accuſtomed yearly Rent, 
and the Rents and Services at che Days and Times uſually accuſtomed, 
without ſpecifying any Rent or Sum in particular; it was adjudged that 
this Leaſe ſhoula not bind the Succeſſor, becaule the uſual and ac- 
cuſtomed Rent was 32/. per Ann. where all the ſaid three Manots had 
been let without any Exception; whereas now Part being excepted, that 
which was the uſual and accuſtomed Rent for the Whole, cannot be 
faid the uſual and accuſtomed Rent for Part; or when Part is excepted ; 
and then the Reference being general to the ancient and accuſtomable 
Rent, nothing at all is reſerved, and by conſequence the Succeſſor nor 
bound by ſuch Leaſe. This appears to be the Reaſon in the Book for the 
Avoidance of that Leaſe, and being ſufficient for the Purpoſe, there 
needed no other : But it will appear by the following Caſe, that if the 
whole three Manors had been let without any Exception, yet the Refer- 
vation in ſuch general 'Ferms would have been ſufficient to have avoided 

the Leaſe. 
Trin. 15706. Fitton Gerard, Tenant for Life, the Power to make Leaſes for 
inCanc. Lord twenty-one Years, or three Lives, fo as upon every Leaſe of ſuch 
— and Lands as have been uſually letten, and Fines taken for them, the old 
3 accuſtomed Rent, or more, be yearly referved, and fo as upon every 
. e. Leaſe of other Lands not uſuaily letten, or Fines raken tor them, 
2 Vern. 531, there be reſerved the beſt improved Rent that can be gotten for the 
8115 E ſame, and the Leſſees to execute Counterparts thereof. Firton by In- 
— Pg denture 21 Decemb. 0, demiles to the Defendants all ſuch Lands as 
Preced. have been uſually letten, and Fines taken for them, for ninery-nine 
Chan. 267. Years, if three Perſons ſhould ſo long live, with a Reſervation in theſe 
3Chan.Rep. Words, Yielding and Paying therefore the reſpetive v/d and accuſlomed 
22 RE yearly Rents ; and if this Reſervation was purſuant to the Power, was the 
Queſtion; and my Lord Chancellor Coanper, being aſſiſted with the two 
Chief Juſtices Holt and Trevor, decreed, that this Leaſe was not good 
to bind the Remainder Man; but my Lord Chief Juſtice Holt differed in 
Opinion, and held this Leaſe good. 1. Becauſe the Reſervation being in 
the very Words of the Power, if the Power was good, the Refervarion 
muſt be ſo too, for the ſame Words muſt have the ſame Meaning in both; 
and if a Sum certain had been reſerved, yet it muſt have been averred to 
have been the antient and accuſtomable Rent, or more ; and therefore this 
Reſervation, in the Words of the Power, may be helped by ſuch an Aver- 
ment, and conſequently is good. 2, That if any of the Lands compriſed in 


this Leaſe bad not been antiently let, tho' the Reſervation in ſuch Manger 
a5 
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#*2s to them, would be void, yet the Leaſe would remain good as to the page 364 
others. 3. Though all the Lands were compriſed in this one Deed of Leaſe, 
et the Remainder Man, who is to have all the Deeds in his Cuſtody, 
might eaſily diſtinguiſh them, as well as if they had been let by ſeveral 
Leaſes, as they were formerly. But my Lord Chancellor and Trevor held 
this Leaſe void againſt the Remainder Man, and not purſuant to the 
Power. 1. Becauſe it was never intended that the Words of the Power 
ſhould be turned verbatim into a Reſervation in Leaſes ; and to ſay, that if 
the Words in the Power are good, they cannot be bad in the Reſervation, 
is a ſtrange Poſition. Suppoſe in the Power to make Leaſes it were pro- 
vided, that in every ſuch Leaſe there ſhould be inſerted fuch Covenants 
as are uſual in Leaſes in that County, and a Leaſe were made in the 
very Words of the Power, would this be good? Certainly notz nor 
could it be aided by any Special Verdict, finding the Covenants uſual in 
that County, 2. The Queſtion in this Caſe is not between the Leſſor 
and Leflee, (between whom perhaps the Leaſe may be good, and the 
Rent recoverable ;) but the Queſtion 1s, as to the Remainder Man, whoſe 
Remainder and Inheritance is to be charged by a Power which is to be 
taken ſtrictly, and is not purſued; for the Intent thereof was, that a 
certain Rent might be reſerved upon every Leaſe to be made, ſo that he 
in Remainder may know how to come at it, and form his Action for 
the Recovery thereof, which, as this Reſervation is, he cannot do, but 
will be involved in perpetual Controverſy and Uncertainty ; for he muſt 
not only aver and avow that the Sum he diſtrains for is the antient 
Rent, but muſt alſo prove it; for if the Tenant can ſhew another more 
antient Rent, then he may nonſuit the Remainder Man, and fo zotjes 
quoties he diſtrains or avows for any Rent, the Tenant by ſhewing that 
another Rent has been reſerved, may baffle him and keep the Land in 
ſpite of his Teeth, without any Rent at all, till he is ſo lucky as to hit 
vpon the true Sum reſerved upon every ſeveral Leaſe, which will be very 
dificult for him in Remainder to do, and is no ways agreeable to the 
Power; but if a certain Sum had been reſerved, and the Counterpart 
ſhewn under the Tenant's Hand, he mutt cither ſhew a more antient 
Kent, or it will be preſumed for the Plaintiff; and if he ſhould ſhew one 
more antient, the Conſequence of that will be the avoiding of his own 
Leaſe, which, to imagine he ſhould attempt, is abſurd ; and without de- 
feating of the Leaſe he can never avoid Payment of the Rent when it is 
reſerved in Certainty ; but as it is reſerved here, it is wholly uncertain : 
ard my Lord Chancellor faid it was the firſt Attempt that ever was made 
to delegate the Power generally that was to have been executed particular- 
ly, and was a new Invention tending to introduce Perjury, Forgery an 
Frauds, and therefore was not to be countenanced, 

90 in the fame Caſe, where "Tenant for Life had made a Leaſe of the Lord e 
Lands not uſually letten, reſerving therefore the beſt ard moſt improved ver. Or. 
Rents for the ſame, according to the Words of the Power ; this was held 
ſo utterly uncertain, that nothing was offered to ſupport it. 

But a Caſe was therein cited, where Mr Venables of Cheſbire had Lewſon ver. 
Power, by a Settlement, to make Le+ſes of Lands antiently demiſed, f:gg0. 
reſerving, at leaſt, 12 4. for every Cheſhire Acre; and he made a Leaſe 
of all the Lands antiently demiſed, reſerving all the Rent intended to be 
reſerved ; and though theſe Words were very general and uncertain in 
themſelves, the Reſervation was held good, becauſe it might eaſily be 
aſcertained by the Reference of 12 d. at leaſt, for every Cheſhire Acre, 

cauſe it is known what a Cheſhire Acre is; and that may by Admea- 
rene be at all Times aſcertained, and depends not upon uncertain 

mi ence, | | 5 

A Precentor of St. Paul's made a Leaſe of Lands, the antient Rent Hard. 328-8. 
whereof was 40 J and a Couple of Capons, and he now reſerves only the 9s ere and 
401. and takes a Covenant from the Leſſee to pay yearly, over and above © 
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230, 341. but only the Freehold Demeſnes, and they make a Leaſe of the whole 


Joy's Cale, ed, reſerving the antient Rent, and ſo much more as the Acre of 
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Page 363 * the 40 J. a Couple of Capons, or 6s. and 8 d. yet this was held ſuch 1 


Covenant as amonnred to a Reſervation, and therefore the Leaſe good 
againit the Succeſſor ; but the ruth was, the Leaſe there was made 10 
Baron and Feme, and the Baron only covenanted in that Manner, which 
would not bind his Wite if ſhe ſurvived ; and ſor that Reaſon neither 
would the Succeſſors be bound. 


3. Where the Addition of more Land, with or without the Addition 
of more Rent, ſhall avoid ſuch Leaſes. 


Ley 74.77. Tenant in Tail, or any Spiritual Perſon, in Right of the Church, ſeiſed 
Cro. Eliz. of a Manor whereof the Copyholds and Services have not uſually been let, 


[anfieldver. 


R Manor, reſerving ſuch a Sum only as amounted to the antient Rent; this 
gers. 


Leaſe ſhall not bind the Iſſue or Succeſſor; but the Reſervation in that Caſe 
was ſeveral, viz. reſerving the antient Rent in Certainty for the Lands 
antiently let, and another diſtinct Rent for the Copyhold and Services, not 
uſually before letten; and therefore the Leaſe was good as to the Land; 
antiently let, becauſe for them the antient Rent was reſerved. 
Cro. Jac, A Prebend uſually let, with Exception of all Crab Trees, c. at 17 J ger 
455. Ann. was now let for three Lives at that Rent, without the Exception, 
3 pou 290. and adjudged that the Leaſe was void to bind the Succeſſor, becauſe there 
T4 ver. was more let than had been antiently ; for by the Exception of the Trees, 
= the Fruits and Boughs, and Soil itſelf, were excepted, which now by this 
Leaſe paſs to the Leſſee; and ſo more being let than formerly, it is not 
warranted by 32 H. 8. cap. 28. and then the Rent thereout reſerved can- 
not be ſaid to be the antient Rent, and by conſequence is made void againſt 
| the Succeſſor by 13 Hi. cap. 10. 
3 Co. 8. Tenant in Tail by ſpecial Act of Parliament having Authority to make 
Moor 197. Leaſes, &c. Reddendo verum & antiquum Redditum, makes a Leaſe of 
LordMeunt-L.ands antiently demiſed, and of an Acre of Waſte not before demil- 
66 infra Waſte was worth ; and yet held, that this Addition of Acre of Waſte 
Co. Lit. 44. b. ſpoiled the whole Leaſe, becauſe the Rent being intire in the Reſervation 
iſſued out of the Whole, and out of every Part thereof, and the Acre of 
Waſte being never demiſed before, it could not be faid werus & antiquui 
Redditus, which iſſued out of that which never before yeilded any Rent 
at all, 
s Co. 4,5. If two Farms have uſually been let ſeverally, the one for 20 J. and the 
Co. 139. other for 10/. and a Biſhop Tenant in Tail, c. makes a Leaſe of both 


Deviſee 
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# Deviſce for Life, with Power to make Leaſes, whereupon the old and Page 364 
accuſtomed yearly Rent ſhall be reſerved, entered and built a new Houſe Leon. 147, 
upon the Land, and then made a Leaſe for twenty-one Years, reſerving gas. : 
only the antient Rent, Sc. and argued, that this could not be ſaid to Naſ = 
be the antient Rent, becauſe Part of it is iſſuing out of the new Houſe; * * 


but the Juſtices would not ſuffer it to be argues, but held the Rent to be 
well enough reſerved, | 


4. Where a Reſervation of the whole Rent, or only pro Rata on a Leaſe 
of Part, ſhall be good. 


On a ſpecial Verdict the Caſe was in Subſtance no more than this; Mod. 203. 
A Biſhop ſeiſed of two Manors in Right of his Biihoprick, which had * yo 57. 
uſually been let for 67 /. 1s, 5d. per Aunum, now makes a Leaſe for twent 7 7 * , 97 
one Years of one of thoſe Manors only, reſerving the whole Rent; and 3g thay 
if this was a good Leaſe within the Statute 1 Li. cap. 19. was the Quet-7tread- 
tion: The Objections againſt it were; 1. That the Remedy for the Rent eie ver. 
was not ſo ample and beneficial as it was before; for before the Rent iſſued ern. SO 
out of both, now out of one only, and the Statute is to be taken ſtrictiy, 431, g, 
to prevent Dilapidations and Decay of Spiritual Livings. 2. That this 211, 746. 
was not the old accuſtomed Rent, becauſe it did not iſſue out of the ſame Comyns 37. 
Lands, but out of leſs; and if that be allowed, you may leave but a 1 8 
Moiety or Quarter Part, or but one or three Acres, to anſwer 1004. per , * pl. 78). 
Annum. 3. It was objected, that now the Biſhop could not leaſe the Preced. 
other Manor at all; for if for the antient Rent, perhaps it is not worth Chan. 124. 
ſo much; if for leſs, it is not the antient Rent; or ſuppoſing he could 3 Med. 249, 
leaſe the other Manor for leſs Rent, yet the antient Rent, which the 12804 249% 
Statute chiefly deſigned to provide for, will not be at all the better 486. 
ſecured ; for now being reſerved out of one Manor only, that will be Gib. Eq. 
the only Fund to anſwer it for the future; and if the Value of Lands Rep. 45, 64. 
ſhall fall, as probably they may, there will be no ſufficient Security ab qr non 
Diſtreſs for the old Rent, though perhaps the new Rent, being lets, will 26. 
be abundantly ſecured ; and of this Opinion was Vaughan and Ellis; but x Salk. 833. 
Atkins and Windham held it a good Leaſe ; and after the Death of pl. 1. 
Vaughan, North being of the fame Opinion, it was adjudged a good Leaſe, 5 Mod. 244, 
and this Judgment affirmed in B. R. upon a Writ of Error; tor the an- 8 427 
tient Rent being reſerved, the Statute is fatisfied, and what 1s not in : 
Leaſe is in the Biſhop's own Hands; and though the Diſtreſs for the antient 
Rent be not ſo large, yet the Biſhop cannot complain, having the Reſidue 
of the Lands in his own Hands, or out upon another Leaſe; and by 
Wyndham, if a Biſhop ſhould enlarge a Garden or Orchard, it would be 
unreaſonable ſo to tie him up, as to force him to hold the Reſidue of the 
Tenancy in his own Hands, and never ſuffer him to demiſe it again, be- 
cauſe he cannot reſerve the antient Rent, as that iſſued out of every 
Part of the old Land ; but he agreed, that if the Biſhop in this Caſe had 
made a Leaſe of both Manors, reſerving the antient Rent out of one of 
them only, this would not have been good to bind the Succeſſor, becauſe 
he Ceparted with the whole Land chargeable with the antient Rent, and 
yet confined the Succeſſor's Remedy for ſuch Rent to Part of the Lands 
only; but in this Caſe he having the Reſidue of the Lands in his own 
Hands, it is clearly out of the Miſchief of the Statute. 

If Lands uſually let at ſuch a Rent deſcend to two Coparceners ing Co. 3. 6. 
Tail, each may let her own Part, reſerving Rent pro Rata ; for it would 
be unreaſonable that the Frowardneſs or Perverlenels of one Sifter, in 
not complying to join in a Leaſe with the other Siſter, ſhould hinder 
them both from making Leaſes at all; and the Deſcent, which cauſed 
the Coparceny, was an Act of Law, which they could not prevent or 

F fa hindet 


page 365 ® hinder, and the Acts of Law do no Injury to any one. So if a Manor wag 


Co Lit.g4b. The Books are not agreed, whether a Biſhop, Tenant in Tail, or any 
3 _ 379, Spiritual Perion, Fc. of Lands uſually let for a certain Rent, may make a 


22. 
5 Co. 4,5. 


other Statutes, if all the Circumſtances thereby required are obſerved, a 
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uſually let at 10s. per Annum Rent, and a Tenancy eſcheats, and then a 
Leale is made of the whole Manor, refer ving 10s. per Annum, this is good, 
though the Rent iſſues allo out of the Tenancy, and that never was in Leaſe 
before; but the Eſcheat was the Act of Law, and by that the Seignory 
being extinct ought not to turn to the Prejudice of the Lord ; but it the 
Lord had purchaſed the Tenancy, he could never have leaſed it within 
32 H. 8. cap. 23. or the other Statutes, becauſe the Purchaſe was his own 
AR, and therefore the Tenancy having never been leaſed before, no antient 
Rent can be reſerved thereout, no more than a Manor which had never 
been leaſed can now be leaſed by virtue of any of thoſe Statutes. 


Leafe of Part thereof, relerving Rent pro Rata ; but the better Opinion 
ſeems to allow of ſuch Leafing, becauſe this in Effect is the antient Rent; 
and otherwiſe, perhaps, they could not Leaſe at all, if they had not a Power 
of dividing the great Farms; and Mountjey's Caſe, which is contrary, they 
ſay, was adjudged upon a private Act of Parliament for enabling a parti- 
cular Tenant in Tail to make Leifes, which neither his Eſtate nor the 
Law would allow of (as the Leaſe there was for 300 Years,) but upon the 


Leaſe of Part, rendering a proportionable Rent, ſeems to have no Incon- 
venience in it, or be any ways againſt the true Meaning of the Statutes. 


Rule 8. That ſuch Leaſes muſt not be made without Impeachment of 
Wafte. 


Co.Lit.44.b. The laſt Rule to be obſerved in making of Leaſes upon theſe Statutes is, 


AS. a. 


Chapter of 
Werceſlev's 
Caſe. 


2 Bull. 279. 


Sid. 152. 

Lev. 107. 
Keb. 557. 
Count de 

Rutlund's 
Caſe 


But where a Prohibition was moved for, to hinder a Parſon from digging 
of Lead and Coal-mines in his Glebe, the Court denied it, becauſe he 
having the Fee in him in as high a Manner as ever any Body will have 


it, it he cannot open the Mines, they will never be opened at all; — 
| this 
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this Opening of Mines any Cauſe of Deprivation by the Canon Law Page 366 
and che Reaſon of prohibiting the cutting down of Trees in the Church- 

yard by 35 E. 1. flat. 2. is, becauſe they were planted in Defence of the + They may 
Church, and alfo becauſe ſuch cutting them down is Waſte + ; ard it is be cut down 
faid in one Book, that the Parſon hath ſuch an EFſtate in him, that he fer the Re- 


may maintain an Action of Waſte, for Waite in cutting down TIrees by 888 


his Termors. of the 
Church, by 


the Stat. 

Vote; Leaſes may be made without Impeachment of Waſte two Ways ;6 Co. 35. 
1. Expreſly by Words in the Leaſe, declaring the fame: Or, 2. Impliecly Cro. Car. gs. 
by Conſtruction of Law; as if a Leaſe be made for Liie, the Remainder 
for Life, this is diſpuniſhable of Waſte, and ſo not warranted by the Sta- 
tates; hecauſe in Waſte the Place waſted is to be recovered, as well as 
treble Damage, which the Reverſioner in this Caſe cannot do, without de- 
ſtroying the intermediate Eſtate for Lite. 

Bur if a Leaſe be made to one for three Lives, this Leaſe is good, be-g Co. 37 
cauſe it is not diſpuniſhable of Waſte, and the Occupant, if any happen, 
ſhall be puniſhed for Waſte within the Statute of G/oucefter, cap. 5. which 

ives an Action of Waſte againſt any one that held in any Manor for Herm 
of Life or Years; and an Occupant in this Cale holds for Term of Life, 


(F) Df Leaſes by Parſons, Uicars and others, 
with reſpect to other Qualtttcations, 


S to Leaſes made by Parſons, Vicars and others, having Benefices 
A or Promotions with Cure of Souls, theſe Things are to be obſerved: 

1. That Parſons and Vicars are expreſly excepted out of 32 H. 8. cap. 28. Co. Lit. 44. 
ſo that they are not, as other ſole Corporations, enabled by that Statute to Comp la- 
make any Leaſes to bind their Succeſſors without the Confirmation of the . 359. 
Patron and Ordinary, but remain as they did perfectly at Common Law, 
for any Thing in that Statute. 2. That they are not reſtrained by 1; Elis. 
cap, 10 from making Leaſes for twenty one Years, or three Lives; but 
then ſuch Leafes mult not only be confirmed by the Patron and Ordinary, 
but muſt alſo be made with Conformity to the eight Rules or Qualities 
mentioned, otherwiſe they will rot bind the Succeſſor, 3. They, as well 
as Others, are reſtrained by 13 F/iz. cap 10. from making Leaſes for any 
longer Time, notwithſtanding any Confirmation or Conformity to the Rules 
 before-mentioned. 

But it is neceflary that the Leſſor be a Prieſt ; for if a mere Layman Moor, pl. 
be inſtiruted and in ſucted to a Benefice, and mate a Leaſe for twenty-one 836. 
Years, or three Lives, which is confirmed by the Patron and Ordinary, Cro. Elia. 
and then the Incumbent is deprived quia mere Laicus ; yet the Leaſe remains . Abe 
good, and ſhall bind his Succeſſor, becauſe it was made by a Par/on de a 3 
Fatty pro Tempore, whereof the Law takes Cognizance by the Solemnity Dyer 292, 
of his Inſtitution and InduCtion ; and the People can take notice of no other. 293. 

So if the Parſon were after deprived for contracting of Matrimony when 
the Law was that Prieſts could not marry, or for not reading the Articles 
within two Months, c. vet their Leaſes being confirmed by the Patron 
and Ordinary remain good againſt the Succeſſor, as well ſince the Statutes 
beiore-mentioned, as they did at Common Law before the making thereof, 
becauſe being made by a lawful Incumbent pro Tempore exiſtente, they ought 


not to be impeached by any ſubſequent Act or Neglect of the Parſon. N 
ut 


r 
4 
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page 36) * But if he who makes ſuch Leaſe be but a ſuppoſed Incumbent, or be 
Cro. Jac. in a Church by a Super- Inſtiiution, or the like ſeeming Title, and ſo be 
552. reputed the legal Incumbent, he cannot make a Leaſe to bind after his 
— 4 Death, or the Death of the true Incumbent ; therefore where A. was made 
of lawfully Biſhop of Offery in the lime of Edav. 6. and after, in the Time 
Caſe, of Queen Mary, B. was conſecrated Biſhop of that Dioceſe, living A. who 
was not deprivec, and then B. made a Leale of Parcel of the Poſſeſſions of 
the Biſhoprick, and then A. died, ard B. ſurvived him about three Years ; 
yet alter his Dcath it was adjudged, that this Leaſe ſhould not bind the 
Succeſſor, becauſe it was a voluntary Act, and tended to the impovetiſhing 
of the Succeſſor, and A. not being d pred, continued Biſhop ſtill ; o 
that the Conſecration of B. was a mere Nullity, and never made him Biſhop 
of that Dioceſe; but yet they held, that all judicial Acts done by B. as 
Inſtitutions, Certificates, c. were good, becaule they were neceſlary, and 
could then be performed by no other. 
Bro. Tit. So if one were appointed Biſhop of a Dioceſe, but never ordained or 
Leaſes 68. conſecrated, (as, it is ſaid, in the Time of Ed. 6. ſome were not) then 
Leaſes made by ſuch Biſhops, though confirmed by the Dean and Chapter, 
will not bind their Sueceſſors, becauſe for want of Ordination and Contecra- 
tion they are no Biſhops at all, and conſequently their Acts null and void in 
| themſelves ; but if one were lawful Biſhop at the lime of making ſuch 
| Leaſe, no Deprivation after will avoid the Leaſe, becauſe there was nothing 
| | wanting when it was made, and the Deprivation after ſhall not impeach 
| that which was good in itſelf before. 
| Bro. Tit. If the Incumbent, be he Clerk or Layman, were under the Age of 
Age 80. twenty-one Years at the Time of making a Leaſe, yet ſhall not his Suc- 
ceſſor avoid it for this Cauſe, if there was nothing elſe wanting; for though 
he ought not to have been admitted under Age, yet after ſuch Admiſſion he 
continued rightful Parſon till deprived, and then all Acts done by him in 
the mean Time continue good and unavoidable ; alſo in his Politick Capa- 
city, as Parſon, his Age is not material nor inputable. 
Though Leaſes made by Pat ſons or Vicars be in all Reſpects well made, 
yet by 9 they become void by virtue of the Statute 13 Elix. 
cap. 20. which is as followeth; ig. That the Livings appointed for 
Eccleſiaſtical Miniſters may not by corrupt or indirect Dealings be 
* transferred to other Uſes, be it enatted, That no Leaſe hereafter to be 
* made of any Benefice or Eccleſiaſtical Promotion with Cure, or any Part 
*« thereof, and not being impropriated, ſhall endure any longer than while 
* the Leſſor ſhall be ordetly reſident, and ſerving the Cuic of ſuch Benefice, 
„ without Ablence above eighty Days in any one Year, but that every 
4+ ſuch Leaſe immediately upon ſuch Abſence ſhall ceaſe and be void, and 
. « the Incumbent ſo offending ſhall for the ſame loſe one Year's Profit of 
* his ſaid Benefice, Oc. and that all Chargings of ſuch Benefices with Cure 
* with any Penſion or Profit out of the ſame to be yielded or taken, other 
than Rents upon Leaſes to be made according to the Meaning of this 
Act, ſhall be utterly void: Provided, that every Parſon, by the Laws 
* of this Realm allowed to have two Benefices, may demiſe the one of 
them, upon which he ſhall not be then moſt ordinarily reſident, to his 
„ Cutate only that ſhall there ſerve the Cure for him; but ſuch Leaſe ſhall 
** endure no longer than Curing ſuch Curate's Reſidence without Abſence 
above forty Days in any one i ear, | 
2 Rol. Abr. This Statute, though it extends only to thoſe who have the Cure of 
* 106. Souls, yet by reaſon of the Multiplicity of Parſonages and Vicarages in 
1 Brownl. England, hath been held to be a general Law, whereof the Judges are 
208. bound to take Notice, withour pleading of it. | 
. 120. pon an Action of Treſpaſs brought, and Not guilty pleaded, the Jury 
—_— _ found the Deferdant Vicar of D. and that he ſuch a Day leaſed his 
Jenning ver. Vicarage to J. S. for three Years, rendering Rent, which J. S. aſſigned 
Haithwaiti, | | one 
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sone Acre, Parcel thereof, to the Plaintiff, and that the Defendant was Page 368 
abſent ſeveral Quarters in one Year, vis. ſixty Days in ſeveral Quarters, 

and it was adjudged for the Defendant, that this was ſuch an Abtence as 

avoided his own Leaſe within that Statute. 

So it is ſaid to have been adjudged, that if a Parſon be abſent at {:veral Noy 116. 
Times, vis. ten Days at one Lime, and twenty Days at another, and ſo Sidher ver. 
till eighty Days be fulfilled in one Year, that this is ſuch a Non-refidence e. 
within the Statute as ſha!] avoid his Leaſe. 

And yet where it was found by Special Verdict, that a Parfon made a Bulſ. 171. 
Leaſe of his Glebe and "Vithes, and was abſent by the Space of eighty Days S 
ina Year ; yet becauſe it was alſo found that he did upon all Occafions . Ten 
reſort to his Pariſh, and performed Divine Service in the Church four Days 
ina Week, and duly ſetved the Cure thereof, though he lived in another V. 21 H.8. 
Pariſh, which was a Non-refidence within the Statute H. 8. + yet this was c. 13+ & 28 
not ſuch a Non reſidence as ſhould avoid his Leaſe within the Statute of 13 - 8. c. 13. 


Elia. cap. 20. for that they held mult be a Non- reſidence for eighty Days 422 
together at one Time in the Year. 2 


By this it appears, the ſureſt Way to avoid the Leaſe (if the Caſe will pegg. 126. 
bear it) is to alledge the Ablence for eighty Days together, becauſe then | 

the Cure muſt moſt certainly be neglected; but ſince it alſo appears, that if 
the Cure were not neglected, though the Abſence were for eighty Days in 
2 Year at ſeveral Times, that this thould be no Avoidance of the Leaſe; 
therefore the other Caſes, which hold the Abſence at ſeveral Times, till 
eighty Days be accomplithed in a Year, ſufficient to avoid the Leaſe, muſt 
be intended ſuch an Abſence as was accompanied with the Neglect of the 
Cure ; otherwiſe the Caſes will not be confittent and uniform, 

And note; Where any Leaſe becomes void for Abſence above eighty Degg. 126. 
Days, no Confirmation of the Patron ard Ordinary can fave it. 

If an Information be brought on the Statute 13 Eliz. cap. 20. or if that Cro.Eliz.88, 
Statute be pleaded: io avoid a Leaſe, Bond or Covenant, for the Enjoyment C and 
thereof, it ought to be ſa'd, not that the Incumbent was abſent, but . 
that he was abſent eighty Days & ultra ; for to ſay eighty Days, and 490. 
nothing more, is not ſufficient within this Statute, which tays above eighty Earl of Lin- 
Days; for he may be abſent eighty Days, and come again in the Night of- ver, Hef 
the Soth Day; and if ſo, he is no Offender within this Statute, and 4. 
therefore it ought to be expreſly alledged. and not by Implication. 

do it muſt alſo be ſaid, that he was abſent eighty Days & ultra ina Year; 3 Bulf, 202. 
otherwiſe it will not be good, for fo is the Statute expreſly, Rudge and * 

Thomas. 

Alſo it muſt be ſhewed that the Incumbent was voluntarily abſent ; for if Cro. Eliz. 
he were abſent, or did not ſerve the Cute, by reaſon of Sicknets, Suſpen 590. Moor 
lion, or becauſe he was inhibited by the Ordinary from ſerving the Cute, $49-6C0.21. 
or was ejected by any our of the Parſonage Houſe, or upon the Account gf Sen = f 
any other Reſtraint, this is no ſuch Abſence as will avoid any Leaſes, c. Enz, co. 
within theſe Statutes. . Celiins ver. 

Vaughan, 

Theſe laſt Cafes prove the Unreaſonableneſs of the Conſtruction that Mevr 448. 
has been made of this Statute in the following Caſe ; where a Parton, after C1. Eur. 
tz Flix. cap, 20. made a Leaſe to one, for twenty one Ycars@ die con fectionis, 2 2 
of Lands uſually letten, rendering the antient Rent, and this was confirmed t aud 
by the Patron and Ordinary ; then the Parſon died; and the Queſtion was, Hates. 
if bis Death was ſuch a Non - reſidence as that eighty Days atter being in- 
curred ſhould avoid the Leaſe. May reports this Caſe, that the Judges 
were divided in it, and that though judgment was given againſt the De- 
ſendant, Undet-Leſſee of A. in an Adlon of Debt brought by A. for 
the Rent; yet the Reaſon of it was for his Mifrecital of the Stature, 
whereby he would have avoided the Leaſe to 4. and conſequently the 
Under-Leaſe to himſelf ; but Cro. reports the Caſe to be adjudged, that 

the 
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page 369 *the Death of the Parſon was a Non-reſidence within that Statute to 

avoid his Leaſes; for they faid, the Intent of the Statute was to pro. 

vide againſt Dilapidations, and for Maintenance of Hoſpitality, ang 

therefore muſt be intended to avoid Leaſes, not only for Non-reſidence, 

but alſo by the Death or Reſignation of the Parſon, for otherwiſe Dila. 

pidations would be in the Time of the Succeſſor, and he could not 

maintain Hoſpitality ; and Hale ſays, this was adjudged, as it is reported 

by Cro by the Opinion of three Judges againſt one, but, ſays it was a 

(a)2Lev.61. hard Opinion; and thereſore (a) where the ſame Point came in Queſtion, 

Vent. 244. it was adjudged that the Death of the Parſon was not ſuch a Non-rej. 

2 46, dence as thould avoid a Leaſe duly made. 1. Becauſe the Intent of the 

Bayly — Statute was only to pblize the Parſons to Reſidence, by unpoſing x 

Aanday. Forteiture upon them of a Year's Value of their Benefices if they did not 

reſide, which could not be, if Death were a Non-refidence within that 

Statute; for immediately, upon the Death of the Incumbent, all the 

Profits of the Living, except for Supply of the Cure in the Vacation, 

belong to the Succeſſor ; how then could the Biſhop ſequeſter them for 

the Uſe of the Poor, for a whole Year, as the Statute direas. 2. lt is 

plain the Statute meant a wilful Negligence, becauſe it ſays, the Party 

fo offending ; but Death is involuntary, and cannot be puniſhed ; and-a 

Perton who is dead cannot be abſent, for he is not in efſe. 3. The Sta- 

tute of 14 Eliz. cap. 11. which allows Leaſes of Houſes in Market- Towns 

for forty Years, would be of no Effect, if Death ſhould be interpreted à 

Non- reſidence to avoid them. 4. The Confirmation of the Patron and 

Ordinary would be to no Purpoſe, and their Permiſſion to make Leaſe: 

for twenty-one Years or three Lives, with ſuch Confirmation, would 

be vain arid idle, if ſuch Leaſes ſhould continue no longer than during 

the Parſon's Life, for he might have made them good during his own 

Life, without any ſuch Permiſſion or Confirmation. 5. I heſe Caſes above 

Cited prove that the Non-reſidence, within this Statute, muſt be ſuch as is 

voluntary; and therefore Sickneſs, Inhibition by the Ordinary, Ec. which 

are involuntary, are a good Excuſe of Non-refidence within this Statute, 

and ſo have been allowed. | 

(3) 14Elizz. But for as much as ſeveral Evaſions were found out to fruſtrate and 

b. 11. . 15, elude the true Intent of the ſaid Statute of 1 3 Flix. cap. 20. therefore 

: by another (6) Act of Parliament it was provided as followeth, vis. 

That where ſundry evil diſpoſed Perſons have defrauded the true 

Meaning of the laſt mentioned Statute, by Bonds and Covenants, of 

*« ſuffering other Perſons to enjoy Eccleſiaſtical Livings, and the Fruits 

thereof, for that ſuch Bonds and Covenants are not in Law taken to be 

* Leaſes, although indeed they amount to as much; be it therefore enaQ- 

„ed, That all Bonds, Contracts, Promiſes and Covenants hereafter to 

be made, for ſuffering or permitting any Perſon to en;oy any Benefice 

or Ecclefiaſtical Promotion, with Cure, or to take the Profits or Fruits 

thereof, (other than ſuch Bonds and Covenants as ſhall be made for 

« Aſſurance of any Leaſe heretofore made) ſhall, to all Intents and Pur- 

** poſes, be adjudged of ſuch Force and Validity, and not otherwiſe, as 

© Leaſes, by the ſame Verfons, made of ſuch Benefices and Ecclehaftical 

Promotion, with Cure; ard be it further declared and enacted, That 

** all Leaſes, Bonds, Promiſes and Covenants, of and concerning Benefices 

and Eccleſiaſtical Livings with Cure, to be made by any Curate, ſhall 

© be of na other or better Force, Validity or Continuance, than if the 

fame had been made by the beneficed Perſon himſelf, that demiſed, or 
© ſhall demiſe the ſame to any ſuch Curate. | | 

le) 43 Elizz And by another (c} Act for Continuance of the ſaid Statutes of 

f. 9 13 Elis. cap. 20. and 14 Eliz. cap. 11. there is another Clauſe, by way 

of Addition,“ That all Judgments to be had, for the Intent to hare 

* and enjoy any Leaſe contrary ty the ſaid Statutes, ſhall be deemed 
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asyoid, in ſuch ſort as Bonds and Covenants are appointed to be void“ Page 37 
« for that Purpoſe.” 

The Statute of 1 12 cap. 20. as appears by the expreſs Words there- 
of. extends only to Leaſes to be made after that Statute ; therefore where 
a Parſon made a Leaſe for ſixty Years before the 13 Elia. which was con- 
frmed by the Patron and Ordinary, and then the Parſon died, and his 
Succeſſor, after the Statute of 14 Eliz. cap. 11, gave a Bond that the 
Leſſee ſhould enjoy the Leaſe during the Term, and after became Non- 
reſident for above eighty Days in one Year, and ſo would have avoided 
both the Leaſe and the Bond; yet in an Action of Debt brought thereupon, 
it was adjudged that neither of them were within either of thoſe Statutes ; 
for as to the Leaſe, that being made and duly confirmed before 13 Flix. cap. 

20, was good at Common Law ; and then the Bond given for Enjoyment of 
ſvch Leaſe, though it were given after 14 E/iz. cap. 11. yet it was neither 
within the Words nor Intent of that Statute, which extends only to Bonds 
given after that Statute, for Enjoyment of Leaſes, contrary to 13 Flis, cap. 
20. which this Leaſe, that was made before, cannot be ſaid to be; nor 
could the Succeſſor himſelf avoid this Leaſe, and then the Bond given for 
the Enjoyment thereof cannot be unlawful. | 

Alſo the ſaid Statute of 13 Elig. cap. 20. extends only to avoid Leaſes Comp. In- 
for Non-reſidence or Abſence for above eighty Days in one Year, and the cumb. 367, 
Statutes of 14 Elis. cap. 11. and 43 El:2. cap. g. avoid only Bonds, Co- 54 
venants, Promiſes and Judgments, made or given for Enjoyment of Eccle- 
ſiaſtical Livings or Benefices, become void for ſuch Non-refidence or Ab- 
ſence, and not where the Living, c. became void by Death, Reſignation 
or Deprivation, Ic. which are Voidances at Common Law. 

Therefore where a Parſon covenanted with A. that he ſhould have his; Bull. 202. 
Tithes for thirteen Years abſolutely, without faying, if he ſhould ſo long Rol. Rep. 
live, and continue Incumbent, and afterwards, before the Expiration of 493-3 1 
the Term, reſigned his Benefice, and ſo became abſent or non-reſident: 
for above eighty Days; and his Succeſſor, after InduQtion, ouſted A. of 
the Tithes, upon which he brought an Action of Covenant againſt the firſt 
Parſon, who pleaded the Statute of 14 Elia: cap. 11. in bat; but it was 
adjudged by Coke, Dodderidge and Haughton, that though this Leaſe was void 
by the Reſignation, yet the Action well lay upon the Covenants in the 
Leaſe, for the 1 3 Elix. cap. 20. avoids Leaſes only where the Parſon be- 
comes abſent or non-reſident for above eighty Days in a Year; and the 
14 Ez, cap 11. as appears by the Preamble, intended only to avoid 
Bonds, Covenants and Promiſes, made or given for the Enjoyment of Ec- 
cleſiaſtical Livings, or the Fruits thereof, upon Pretence that they were 
not Leaſes within the ſaid Statute 13 £liz. cap. 20. and enacts, that they 
mall be of ſuch Force and Validity, and not otherwiſe, as Leaſes by the 
lame Perſons would have been, and ſo extends to Avoidance thereof for 
Abſence, or Non-reſidence, for above eighty Days only, as the other 
Act did the Leaſes themſelves; but this Reſignation was an immediate 
Voidance of the Leaſe at Common Law, and an Action thereby attached 
in the Leſſee, immediately for Breach of the Covenant before the 
Avoidance, by Abſence or Non-reſidence for above eighty Days, bv 
force of the Statute had incurred ; and theſe Statutes did not intend to 
intermeddle with Avoidances at the Common Law, but left them as 
they were before, and by conſequence this Reſignation, which defeated 
the Intereſt of the Leſſee at Common Law, was a Breach of the Cove- 
nant, for which the Action well lay; ſo they held if the Parſon had 
died, or been deprived, Sc. which would alſo in conſequence have de- 
ſeated the Intereſt of the Leſſee ; yet an AQion of Covenant would 
have well lain againſt him or his Executors, becauſe the Covenant was 
abſolute, and this Avoidance of his Intereſt was an Avoidance at the 
Common Law, and not by force of either of theſe Statutes; and then 

at 
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Page 371 * at Common Law ſuch Leaſe or Covenant is good, and the Parſon, at hi, 
Peril, is to take care that the Leaſe or Covenant be made good accordi 
to his Agreement; as if Tenant for Life covenants that another ſhal] enjo 
his Lands for Twenty-one Years, and afterwards commits a F orfeitum, | 
yet he ſhall be bound by his Covenant. | 

Browal. 129. But if a Parſon makes a Leaſe for thirty or forty Years, if he fo Jon 

Wheeler and live, with Covenants for Enjoyment thereof accordingly, this ſo qualig? 

1 the Leaſe and Covenant, that though his Death will determine the Leaſe 

Ses. yet it will be no Breach of the Covenant; but yet by ſuch Leaſe and 
Covenant he takes upon him to do no other Act whereby to avoid the 
Leaſe; therefore if he reſigns, or otherwiſe voids the Living, an Action 
of Covenant will lie againtt him; but if this Clauſe were added, vis. 
and ſhall ſo long continue Parſon, then this Clauſe leaves him at liberty 
to avoid it by Reſignation, Non-reſidence, or otherwiſe, becauſe it qualifics 
the Leaſe to continue no longer than whilſt he continues Parſon, and in 
the mean Time leaves it in his Election how long or ſhort a while that 
ſhall be. | | 

Moor 641. A Clerk entered into an Obligation, the Condition of which was, that 

ee vet. he being preſented, inſtituted and inducted to a Benefice then void, 

Se, ſhould, upon Requeſt of the Patron, reſign; and he afterwards made a 
Leaſe to the Patron, and then became abſent for above eighty Days toge- 
ther, whereby the Leaſe became void ; and then being requeſted by the 
Patron to reſign, which he refuſed, the Patron brought an AQtion of Debt 
upon the Bond, to which the Defendant pleaded the Statutes of 13 Fliz, 
cap. 20. & 14 Eliz. cap. 11. (ante 369.) and that after his Induction he let 
the Leaſe to his Patron the Plaintiff, and then was abſent above eighty 
Days together, and averred that the Obligation was made for the enjoying 
of the Benefice let by the faid Leaſe, and to the Intent to compel him not 
to avoid the Leaſe by Abſence, for fear of being required to reſign, and 
demanded Judgment, tc, upon which the Plaintiff demurred ; and the 
whole Court held the Plea good, and the Averment to be very apt, be- 
cauſe the Obligation being made generally to reſign upon Requeſt, might 
well be averred to be for this particular Purpoſe, and fo void. 

Cro. Eliz. This Caſe fully proves, that the Bonds which have been attempted 

83, 49% and taken from Parſons upon making Leaſes, with Condition that they 
ſhould duly ſerve the Cure, and not being abſent from their Benefice by 
the Space of eighty Days, when they appear, or can be averred to be given 
for Security of Leaſes made by ſuch Parſons, will be void within theſe 
Statutes, and no Recovery allowed thereupon ; but Bonds, with Condition 
not to refign, or do any other Act which ſhould cauſe an Avoidance 
at Common Law, though they are made for Security of ſuch Leaſes, yet 
they will be good and binding, unleſs the Parſon can ſhew an Avoid- 
ance by Ablence for above eighty Days, and alſo aver that the Bond 
was given to prevent ſuch Avoidance ; for otherwiſe, if the Leaſe be- 
comes void by Reſignation, or other voluntary Act of the Parſon, (except 
ſuch Abſence for above eighty Days) the Bond is preſently forfcited at 
Common Law; and the Statutes will no more relieve upon account of 
any Abſence after, than they would againſt a Covenant for that Purpoſe ; 
but if ſuch Bonds were given, with a Condition in the Diqqunctive, not 
to be abſent above eighty Days, nor to reſign or do any other AR, which 
ſhould cauſe an Avoidance of the Leaſe at Common Law, Quære, whe- 
ther the whole Bond be abſolutely void, or if it ſhall be good or bad, ac- 
cording as the Avoidance fitſt happens to be either upon theſe Statutes ot 
at Common Law. | 

Leon. 35,9. A Parſon let his Rectory for three Years, and covenanted that the 

2 104. Leſſee ſhould have and enjoy it during the ſaid Term, without Expul- 

— fm Gon, or any Thing done or to be done by the Leſſor, and was alſo 
bound in an Obligation to the Leſſee for Performance of Covenants, and 


sumb. 364. f ce | 
afterwards, fot not reading the Articles, was % fad deprived 55 the 
| tatute 
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* Statute 13 Elig. cap. 12. whereby the Leaſe became void ; yet it was the *Page 372 
inion of all the Juſtices, that the Bond was not thereby forfeited, be- | 

cauſe the Leſſee was not ouſted by any AQ done by the Leſſor, but 

rather for a Nonfeaſance, and fo out of the Compaſs of ſuch Covenant; 

asif one be bound not to do any Waſte, permiſſive Waſte is not within 

the Danger of it; but otherwiſe it would have been, if the Leſſor had 

corenanted not to omit the doing of any Thing whereby the Leaſe ſhould 

become Void. | 

6 if one be bound by Obligation to make ſuch a Leaſe for twenty-one 3 Bulſ. 203. 
Years, this is good, and ſhall bind him; but then it ſeems, that if this Comp. la- 
Leaſe becomes afterwards void for Non-refidence, and the Bond be put in umb. 364. 
Suit, if it be averred that Bond was given for Security of ſuch Leaſe 

ainſt Non-refidence, this will avoid the Bond alſo. 

If the Parſon's Leſſee aſſigns over his Leaſe to another, and the Parſon Bulſ. 111. 
he abſent above eighty Days in a Year, the Leſſee may alſo plead the Comp. In- 
Statutes of 13 Elis. cap. 20. 14 Elis. cap. 11. for the avoiding of his urnd. 364. 
own Aſſignment and Agreement with the Aſſignee, becauſe if he aſſigned 
over no more than what the Parſon demiſed to him, ſuch Aſſign ment 
muſt be ſubje& to the ſame Determination the original Leale iiſelt was; 
and if that be determined, he who claims under the Parton, may as well 
ſhew it in avoidance of his own Aſſignment, as the Parton might in 
avoidance of his own Leaſe. 

It hath been held, that if a Parſon makes a Leaſe for Years, which after Cro. Eli: 
becomes void by the Statutes for Non-reſidence, and there is an Obligation 5 3 
for Performance of Covenants, although there be ſome Covenants which do . Co 1 > ; 
not concern the Leaſe comprized in the Indenture, yet is the Bond intire'ly * 
void; otherwiſe all the Meaning of the Statute would be defiauded by 
putting in a lawtal Covenant into the Indenture. 

Though the Statutes aforeſaid make void Leaſes, Bonds, Cc. where the Comp. In- 
Parſon is Non- reſident, and neglects to ferve the Cure for above eighry cumb. 364. 
Days together, yet ſuch Leaſes or Bonds, fc. are not void ab initio, hut P88: 124: 
only from the Time that ſuch Abſence of eighty Days ſhall be compleated ; 
for the Words of the Statute are, ſhall endure no longer hut while the Leſſor 
all be ordinarily refident, (therefore fo long it thall endure) and ſerve 
the Cure without Abſence above eighty Days in one Tear, but that every ſuch 
Leaſe, immediately upon ſuch Abſence, ſhall ceaſe and be void; therefore till 
ſuch Abſence of above eighty Days be accompliihed, the Leaſe is good 
and in Being. X : 

Accordingly it hath been adjudged, that if ſuch Leaſe by Indenture be Co. liz. 78. 
made, containing Covenants on the Leſſor and Leſſce's Part, and after by Wallis and 
Abſence for above eighty Days be'ore the Leaſe and Covenants do become C Eliz 
void; yet an Action of Covenant doth well lie for the Leſſor or Leſſee, 2435. 
for any Covenant broken before the End of the eighty Days Abſence; 
but if he was abſent for above eighty Days, though Part of the Time in- 
curred pending the Action, and before Plea pleaded, yet it is a ſufficient 3Lecn. 102. 
Abſence, and may be pleaded in Avoidance of the Leaſe. 

Therefore_if in ſuch Cale an Adion of Covenant be brought, the De- Dyer 373. 
fendant muſt not only plead the Statutes, which make the Leaſe and Co-# b. 
| Venants void, but mult alſo plead the Performance of Covenants to the 
lime of the eigity Days Abſence expired. 

If thoſe Statutes are pleaded to avoid any Action, Care muſt be taken Cro. Eliz, 
not only to alledge the Abſence or Non-reſidence fully, but alſo that the 49%: „ 
Statutes be truly recited 3 therefore where the Statute of Eig. was recited We _ 
with this Clauſe, tam diu (where the Words are tam cite) quam, Qc. aut 3 88 
aliqua pars inde wenerit ad aliquam prfſeſionem, wel uſum inbibitum wel, 

Te, (which Words, by 14 Eliz.cap. 11. are repealed and appointed to 
be omitted) Judgment was given againſt the Party for this Miſrecital, 
without any Regard to the Matter in Law. 


Though 
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Though the Statute of 13 Eliz. cap 20. doth allow a Parſon or Vie, 
that hath Benefices to demiſe the one of them, upon which he ſhall not be 
ordinarily reſident, to his Curate, yet it is thought from 14/18. c. f. tha i 
ſuch Curate leaſe the ſame over to another, though he himſelf is not abſent 
above forty Days in any one Year, it the Incumbent or Parſon he abſent 
above eighty Days in the ſame Year, that this ſhall avoid the Curge, 
Leaſe ; becauſe 14 Llis. c. 11. fays, that all Leaſes, Bonds, fc. of Benefce, 


and Eccleſiaſtical Livings with Cure to be made by any Curate ſhall he ge 


Comb. In- 
cumb, 362. 


Comp. In- 
cumb, 362. 
Rol. Rep. 
202, 203. 
4Co. 23, 24. 


3Leon. 102. 
Eoxe's Cate. 


no other nor better-Force, Validity or Continuance, than if the fame had 
been made by the beneficed Parſon himſelf that demiſed or ſhall dente 
the ſame to anyCurate ; vet by Tanfield, when a Parſon leaſeth to hisCurate, 
who leaſeth over, the Statute doth not make the Leaſe void by any Abſence 
of the Parſon, but of the Curate only for forty Days; for otherwiſe, 2; 
he held, the Intent of the Statute might be eaſily fruſtrated, which waz, 
that he that ſerved the Cure ſhould be the Occupier of the Glebe and 
Tithes belonging to the Church, and none other; but Quære. 

But admitting that the Parſon's Abſence for above forty Days ſhould 
not avoid the Curate's Leaſe, yet we muſt diſtinguiſh who ſhall be faid ; 
ſufficient Curate for that Purpoſe ; and that is only one who is lepally 
admitted by the Ordinary of the Place, according to the Laws of the Land; 
for otherwiſe he is no Curate, although he ſerves the Cure, and is reſident; 
ſo that if the Parſon ſhould make a Leaſe of the Glebe and Tithes to ſuch 
a nominal Curate, yet by the Parſon's Abſence for above eighty Days the 
Leaſe will be avoided ; and if they ſhould be ſequeſtered, in this Caſe, ac- 
cording to the Statute, the Parſon cannot plead that they are let to his 
Curate, becauſe he is no Curate in Law, and his having a Curate there is an 
Offence againſt the Law, of which it is not reaſonable that either the lu- 
cumbent or Curate ſhould take advantage. 

Note ; It has been held, that a Parſonage may be a Manor; as if be— 
fore the Statute Quia Emptores Terrarum, the Parſon, with the Patron 
and Ordinary, had granted Parcel of the Glebe to divers Perſons to h. 
of the Parſon by divers Services; this makes the Parſonage a Manor 
and if the fame be a Copyhold Manor, then, notwithſtanding all the Sta- 
tntes before rehearſed, Parſons and Vicars, as well as all other Ecclefiaftici! 
Perſons, may grant Copies for Lite, in Tail or in Fee, according to the 
Cuſtom of the Manor: For the Copyholder doth not derive his Eſtate 
out of the Eſtate or Intereſt of the Lord only, but from the Cuſtom, and 
is faid to be in by Cuſtom, without any Regard to the Perſon of the 
Grantor ; and theſe Grants by Copy are good without the Confirmation of 
the Patron and Ordinary, and are not avoided by Non-refidence or Death, 
Sc. of the Parſon ; neither do any of the Statutes aforeſaid extend or re- 
late to ReQories and Tithes that are impropriated and become I ay-Pee, 
and remain in the Hands of Laymen, but that they niay do with them 2s 
with any other Inheritance whereof they are ſeiſed; but Appropriations ia 
the Hands of Biſhops, Colleges, or other Eccleſiaſtical Perſons are liable 
to the aforeſaid Statutes and Rules, as other Inheritances whereof th-7 
are ſeiſed; and fo are Iimpropriations, if by Preſentation, Sc. the Vi- 
carage be reſlored to the Church out of which it was endowed ; for hy 
ſuch Preſentation they are become for ever after preſentable, and the Jus 
propriation is deſtroyed. | 

In Debt upon Bond to perform Covenants in a Leaſe made by the De- 
fendant, the Parſon, to the Plaintiff, the Defendant pleads 14 Eliz. c=. 
11. and Abſence for above eighty Days, Ec, and held a good Plea n 
Avoidance, gc. but then Exception was taken to the Pleading, becauſe the 
Defendant ſays, that the ſaid Church is a Parochial Church, cum Cur: 
Animarum, but does not ſay, that it was ſo at the Time of the Leaſe and 


Obligation made; for it may be, that at the Time of the Leaſe — a 
icar, 
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+ Vicar, and then it was not cum Cura Animarum ; and upon that Ex-*Page374 


ion Judgment was given for the Plaintiff. 


ei bt upon a Bond with Condition to pay ſuch a Sum, the Defendant Godb. 29. pl. 


8 ' b- > 8. A. 
leads the Starure 14 E/iZ cap. 11. that all Covenants, Bonds, Oc. 12 * = a 


ir the enjoying of Leaſes made of Spicitual Livings by Parſons, 
ould be void, and avers that this Bond was made for the enjoying of 


inch a Leaſe z but becauſe the Condition was expreſly for Payment of 


Money, the Juſtices held it clear for Law, that the Bond was good, and 
cut of the Statute ; and fo by this Caſe it appears, that ſuch Averment will 
wot hold good againſt an expreſs Condition to another Purpoſe; and this 
iffers from Hargrave and Webb's Caſe, which was only to reſign gene- 
rally on Requeſt, and therefore might well and conſiſtently be averted to 
be to the Intent to compel, not to avoid the Leaſe by Abſence, for fear of 


being required to teſign. 


—— 


(6) Ok the Conſent oꝛ Confirmation. of others 


to Leaſes made by Eccleſiaſtical Perſons; And 


herein, 


1. Where Confirmation is neceſſary either in reſpe& of the Leaſes 
or Eitates made, or of the Perſons making the ſame. 


Sto this it is to be obſerved, that no Confirmation whatever of any comp. la- 
Leaſe or Eſtate made by Eccleſiaſtical Perſons not conformable to the cumb. 366. 
eizht Rules or Qualities hefote- mentioned, will bind the Succefſor, except Co. Lit. 44s 


ouly in the Caſe of the concurrent Leaſe ; for that not being conſtrued to 45* 
be within the Reſtraint either of the 1 E/zz. cap. 19. or 13 Elis. cap. 10. 
remains as it did before at Common Law; and as at Common Law Con- 
lirmation was neceſſary to make ſuch Leaſe good againſt the Succeſſor, 
not being warranted by 32 H. 8 cap. 28. (unleſs the old Leaſe were ſur- 
rendered or expired within one Year after the making of the new Leaſe,) 
ſo it is ſtili, and with Confirmation will bind the Succeſſor ; this ſeems 
to be the chief, if not the only Uſe of Confirmation, as to any Perſons 
allowed to make Leaſes within 32 H. 8. cap. 28. But there appears this 
Difference between concurrent Leaſes made by Archbiſhops or Biſhops 
upon the 1 Lliæ cap. 19. and concurrent Leaſes made by other Ecclefiatti- 
cal Perſons on the 13 Kix. cap. 10. for upon the 1 Eliz. cap, 19. the con- 
current Leaſe is not feſtrained to any certain Time before the Expiration 
of the firſt Leaſe, but may be mace three, four, five Years, or more, 
before the Expiration thercot, ſo that both Leaſes in the Whole do not 
exceed twenty-one Ye»rs, upon the Conſtruction before taken notice of, 
that the ſecond Leaſe is void, or at leaſt good by Eftoppel only, for ſo 
many Years as are then to come of the firſt Leaſe ; but concurrent Leaſes 
to be made by any of the Eccleſiaſtical Perſons within the Reſtraint of 1 3 
Ilia cap. 10. will not be good to bind the Succeſſor, unleſs the former 
Leaſe for-Years be ſurrendered or expired within three Years next after the 
making of ſuch new Leaſe ; but this is expreſly provided for, not by the 
13 Elix. cap. 10. but by the 18 Elia cap. 11. as hath already been ſhewn, 


Weare next to conſider whereConfirmation was neceſſary at the Common 3 Co. 7e. 
Law, ard where it continues ſo at this Day, in reſpe& of the Perſons e C 62 4 


making any Leaſes or Grants of their Eccleſiaſtical Poſſeſſions: The Perſons 
ho were reſtrained by the Common Law from making any Leaſes, Grants 
or Eſtates to bind their Sueceſſors without Confirmation, were only Sole 

Corpota- 
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Page 375 * Corporations, as Biſhops, Abbots, Deans, Parſons, Vicars, Prebends, 2 
ſuch like; for Corporations Aggtegate might make what Leaſe, | 
leaſed, without Confirmation of any other Perſons whatſoever ; but the 
9 of the Common Law never thought fit to truſt ſuch ſole Co 
rations with any Alienation or Difpoſition of their Poſſeſſious to bind ther 
Succeſiors, without the Coucurrence and Confirmation of other Perſo,, 
and though Biſhops and Abbots were conſtrued to have the whole Eg, 
and Right of the Land in themſelves, which Parſons, Vicars, Prebendz 
and ſuch like, had not, yet as to the binding their Succeſſors they had ng 
more Power than the others, without the Concurreace and Confirmation of 
the Perſons ſubſtituted and appointed by Law for that Purpoſe. 
Comp. In- And where ſuch ſole Corporations make any concurrent Leaſe upon the 
cumb. 366. Statutes before-mentioned, the Law continues the fame at this Day, arg 
** 44. they mult be confirmed in the ſame Manner as any other Leaſes or Eſtates 
made by the fame Perſons mult have been at the Common Law. 
Co.Lit.44.b. So alſo Parſons, Vicars, can make no Leaſe at this Day, though it be 
Cro Eliz.18. with Conformity to the eight Rules before-mentioned, to bind their Suc. 
_ — ceſſors without Confirmation of the fame Perſons who by Common Lay 
umb. 307. were required to confirm all Leaſes, Grants or Eſtates made by them; fo 
they are expreſſy excepted out of 32 H. 8. cap. 28. and conſequently con. 
tinued as they were at Common Law till 13 Flix. cap. 10. impoſed a total 
Reſtraint on them, as well as all other Eccleſiaſtical Perſons, to make Leaſe; 
to bind their Succeffors for any longer Term than twenty-one Years, gr 
three Lives; and though by that Statute they are left at liberty, as well a 
other Eccleſiaſtical Perſons, to make ſuch Leaſes, yet having no Ability 
by 32 H. 8. cap. 28. to make them ſolely, as other ſole Corporations had, 
therefore to make good even ſuch Leaſes againſt their Succeſlors, they muſt 
have the Confirmation of the fame Perſons, and in the fame Manner, a; 
they muſt have had at the Common Law before the making of any of thoſe 
Statutes. ö 
10 Co. 60, The Grants of antient Offices belonging to Eccleſiaſtical Perſons are not 
Lide Tit. within any of the Statutes before- mentioned, but remain as they did at 
Me. Common Law, and therefore may be granted with the antient Fee; but 
then all ſuch Grants muſt be confirmed to bind the Succeſſor, becauſe they 
mult have been fo at the Common Law. | 


2. What Perſons are to confirm ſuch Leaſes or Eſtates, and in what 
| Manner, 


As to the Perſons who are to confirm ſuch Leaſes or Eſtates, we muſt 
take notice that this varies according to the Nature of the Perſons who 
make ſuch Leaſes, and the Nature of the Title of the Perſons who are 
to confirm the ſame. |; 

Co. Lit. zoo. Therefore if a Parſon makes a Leaſe for three Lives, or twenty-one 
b. Years, or leſs, obſerving the Rule before-mentioned, this is to be con- 
Bro. Tit. firmed only by the Patron and Ordinary, and no Confirmation of the 
e 64. Dean and Chapter is required thereto; for they have nothing to do 
1 52 b. with that which the Biſhop doth, as Ordinary, in the Life-time of the 
Biſhop. | 
Bro. Tit. But if the Biſhop be Patron of the Church in Right of his Biſhoprick 
Leaſes 64. and alſo Ordinary, then the Dean and Chapter ought likewiſe to confirm 
3 300. all Leaſes made by the Parſon, becauſe in — Caſe the Advowſon of the 
Church is Parcel of the Biſhoprick, which he cannot charge to bind his 
Succeſſor without the Concurrence and Confirmation of the Dean and 
»Page 376* Chapter; and how far the Succeſſor of the Parſon will be bound in ſuch 
Caſe, will appear hereafter. . 
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So where a Prieſt in the Cathedral Church of Wells being Parſon Im-Dyer 23g. 
rſonee of the Church of V. made a Leaſe by Indenture for 100 Years _ 80. 
before 13 Elig. cap. 10. rendering Rent to him and his Succeflors ; and this. 3 
was confirmed by the Dean and Chapter only, without any Confirmation of 

the Biſhop, who was Patron and Ordinary ; then the Parſon died, and his 

Succeſſor accepted the Rent, and after, before 1 3 Eliz. cap. io. made a Leaſe 

for forty Years, which was confirmed by the Biſhop, Dean and Chapter ; 

and it was adjudged, that the firſt Leaſe was ip/o facto void and deter- 

mined by the Death of the Parſon who made it, ſo that no Acceptance of 

the Rent by the Succeſſor after could make it good, for want of the Patron 

and Ordinary's Conſent. 

So where a Prebendary in a Cathedral Church, or an Archdeacon, made Dyer 61. b. 

a Leaſe for Years of Parcel of their Poſſeſſions, to which Confirmation was 106.b. 240.4. 
requiſite, and this was confirmed only by the Dean and Chapter, without 2 
any Confirmation of the Biſhop; it was held, this Leaſe ſhould not bind "USED 
the ſucceeding Prebendary or Archdeacon, becauſe the Bithop is Patron Co. Lit. 300. 
and Ordinary of every Prebend, and may be fo of an Archdeaconry; and b. 
therefore, to make good Leaſes by them againſt their Succeſſors, the 

Biſhop's Confirmation ought likewiſe to be had, as well as the Dean and 

Chapter's. 

But upon the Books there ſeems a manifeſt Diverſity between the Confir- Dyer 386. a. 
mation of the Biſhop, as Patron and Ordinary, without Confirmation lixe- v. 
wiſe of the Dean and Chapter, and their Confirmation without theBiſhop's r 235. 
23 alſo between the Reſignation, Deprivation or Tranſlation; and the Death or N 
of the Biſhop, who ſo alone confirmed as Patron or Ordinary; for if any 479. 

Dean, Archdeacon, Prebendary, Parſon or Vicar, had made any Leaſe for 2 Bulſ. 290. 
Years at the Common Law, or ſhould make ſuch Leaſe at this Day, whereto 11 H. 6. 9- 
Confirmation is requiſite, and the Biſhop, as Patron and Ordinary, con- 

firms ſuch Leaſe, without any Confirmation of the Dean and Chapter, and 

then the Dean, Archdeacon, Prebendary, Parſon or Vicar dies, or is te- 

moved, and the Biſhop collates another as Patron and Ordinary; yet cannot 

ſuch Incumbent avoid the firſt Leaſe, though it was not confirmed by the 

Dean and Chapter, becauſe he came in purely by the Collation of the 

Biſhop, as Patron and Ordinary, without any Aid or Concurrence from the 

Dean and Chapter; and theretore, as Littleton ſays, ought to hold himſelf tie. ſ. 648. 
content, and agree to that which his Patron and Ordinary have done, for Co. Lit. 343. 
he comes in ſubſequent to ſuch Charge: But, as appears by the Caſes b. 

before put, the Confirmation of the Dean and Chapter alone, without the 

Biſhop's Confirmation likewiſe, will not be effectual to bind the ſucceeding 
Archdeacon, Prebendary, Parſon, Vicar, Ec. becauſe he derives no Title 

under them, nor comes in with their Aﬀent or Concurrence; for they have 

nothing to do with the Collation of any Perſon, but the Bithop does it 
abſolutely, and in virtue of his own Power as Patron and Ordinary ; and 

therefore if ſuch Leaſes want his Confirmation, thoſe who come under him 

may avoid them, notwithſtanding any Confirmation of the Dean ard 

Chapter, under whom they derive no Title; but becauſe fuch Advow ſon or 

Right of Collation is alſo Parcel of the Poſſeſſions of the Biſhoprick, and 

to bind the ſucceeding Biſbop, the Confirmation of the Dean and Chapter 

is requiſite ; as in all other Caſes where the Biſhop who is a ſole Corpora- 

tion, makes any Diſpoſition of the Poſſeſſions of his Biſhoprick, therefore 

without ſuch Confirmation of the Dean and Chapter, the ſucceeding Bithop, 

or his Incumbent, ſhall avoid ſuch Leaſe : But here another Diverſity arites 
between the Tranſlation, Reſignation or Deprivation of the Biſhop, and 
his Death. In the firſt Caſe it is held, that the Leaſes confirmed by him 
alone, without the Confirmation of the Dean and C hapter, will bind the 


v ſucceeding Biſhop, and his Incumbent, during his Liſe, but in caſe of > Page 377 


ſuch Biſhop's Death, ſuch Leaſes ſo confirmed by hay alone, as Patron 
and 
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and Ordinary, will not bind the ſucceeding Biſhop or his Incumbent, 
and a Diverſity is taken where a Biſhop, &c. makes any Eſtate, Leaſe, 
Grant of a Rent-charge, Warranty, or any other Act which may tend 
to the Dimiaution of the Revenues, which ſhould maintain the Succeſſor, 
there the Reſignation, Deprivation, or Tranſlation of the Biſhop, Eg. i, 
all one with his Death; but where the Biſhop is Patron and Ordina 
and confirmeth a Leaſe made by the Parſon without the Dean and Chap- 
ter, and after the Parſon dieth, and the Biſhop collateth another, ang 
then is deprived, tranſlated, or teſigns, yet his Confirmation remaineth 
good; for, ſays my Lord Coke, the Revenues that are to maintain the 
Succeſſor are not thereby diminiſhed ; but this ſeems a very precarious 
Reaſon ; and a better Reaſon of the Diverſity ſeems to be this, that when 
the Biſhop, as Patron and Ordinary, has by Deed under his Hand ang 
Seal ſubſcribed his Confirmation of the Leaſe, this ought to be binding 
upon him, at leaſt during his own Life; and therefore though he be afiet- 
wards tranſlated, deprived, or reſigns, yet fince theſe are either by his own 
immediate Acts, or occaſioned by his Default, it is not reaſonable they 
ſhould be allowed to avoid or derogate from his own Acts, which other- 
wile would have bound during his Life; for the Law never permits any 10 
avoid or derogate from his own Acts; but thefe Reaſons have no Place 
after the Biſhop's Death, for then his Confirmation is at an end, and can 
be no longer binding on his Succeſſor, ſince he had no Power to charge the 
Poſſeſſions of the Bithoprick any longer than during his own Life, without 
Concurrence and Confirmation of the Dean and Chapter, who are by Law 
ſubſtituted and appointed to that Purpole. | 
1 But yet it is moſt adviſeable to have the Confirmation likewiſe of the 
— Dean and Chapter upon ſuch Leaſes made, and in ſeveral Books their 
Bro. Tit. Confirmation is either pleaded or admitted, ſince without it the Leaſe 
Leaf s 64. cannot bind any longer than during the Biſhop's Life who ſo con- 
Tit. Confir- firmed it, | 


mation 2.1, 
I, 7 
. In ſome Caſes the Confirmation of the Patron is neceſſary, and in fome 
not; wherein this Diverſity is taken in the Books, that ſuch Sole Cor- 
porations, who have not the abſolute Fee and Inheritance in them, as 
Prebends, Parſons, Vicars, and ſuch like, if they make any Leaſes or 
Eſtates, there to bind their Succefſors, the Patron muſt confirm the ſame; 
but ſuch Sole Corporations who have the whole Eſtate and Right in them, 
as Biſhops, Abbots, Cc. or ſuch Corporations Aggregate who have the 
whole Fee and Inheritance in them, as Dean and Chapter, Maſter, Fel- 
lows, and Scholars of any College, Hoſpital, c. theſe may make Leaſes 
to bind their Sueceſſors, without any Confirmation of the Patron or Foun- 
der, though the Biſhop, Abbot, Dean, Maſter, c. were preſentable ; and 
the Reaſon of this Diverſity appears in the Nature of the Right with which 
each is inveſted, | 
Rol. Abr. But if a Parſonage or Vicarage be a Donative, then the Confirmation 
451. of the Patton alone is ſufficient to all Leaſes, Ec. made by the Parſon ot 
Dyer 273. yt; and ſhall bind the Succeſſor without the Confirmation of any 
Other. 5 f 
Co. Lit. 300. If there be a Patron paramount, as well as an immediate Patron, Con- 
2 1 firmation of the immediate Patron, without the other's Confirmation, 13 
_ * not good; as if a Parſon be Patron of the Vicarage of the ſame Church, 
and the Vicar makes a Leaſe, corfirmed by the Parſon and Ordinary, this 
is not good without the Confirmation of the Patron of the ReQory allo, 
* becauſe both have an Intereſt in the Poſſeſſions of the Vicatage. 4 
— Abr. If the Biſhop of 4. be Patron of the Church Preſentative of B. which 


Leigh and lies within his Dioceſe, and this is the Corps of a Prebend in the Churel 
Hiller. - 


Cro, Elia 587. Dr, Herbert and Munday. Sid. 37. Keb. 290. Cie aud Rider, 
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* of A. and the Biſhop of A. is alſo Patron of the Church of C. which is Page 378 
alſo Preſentative, and lies in the Dioceſe of the Church of D. and after- 
wards the Church of C, is lawfully annexed and united by the Aſſent of 
the Biſhops, Deans and Chapters, of both Dioceles, to the faid Prebend of 
B. and afterwards the Bithop of 4. doth collate J. S. to the faid Prebend, 
which now by the Union doth conſiſt of both Churches, and doth inſtal 
him in the Cathedral Church of 4. and then the Prebendary makes a Leaſe 
for Years, which is confirmed by the Biſhop, Dean and Chapter of 4, and 
not by the Biſhop of B. yet this is a good Confirmation, for by the Union 
the Biſhop of D. hath annexed the Church of C. to the Prebend of B. and 
ſo hath deprived hiinſelf of the Power of Confirination as Ordinary ; for 
after the Union, the Prebendary is inveſted in both Churches by his In- 
ſtalment, without any Preſentment, Admiſſion, Inſtitution or Induction 
to the Church of B. or. C. 

If the Dean of any Cathedral Church makes a Leaſe or Grant of Comp. Ia- 
any of his Poſſeſſions, whereof he is ſole ſeiſed, to bind his Succefſors, cumb. 370. 
and Confirmation be neceſſary thereto, this muſt be confirmed by the 
Biſhop and Chapter of the fame Church, and not by the King, although 
he be the Patron of ſuch Deanery ; becauſe, as hath been ſaid, the Dean 
and Chapter have the whole Fee and Inheritance in themſelves, and then 
the Patron's Concurrence or Confirmation is not neceſſary ; but it ſeems 
to be a Doubt, whether the Confirmation of the Biſhop be neceſſary to 
ſuch Grant or Leaſe ; and ſeveral Books ſeem to hold, that the Con-pyer 40. b. 
frmation of the Chapter alone, without the Biſhop, is ſufficient to make 273. a. b. 
good the Dean's Leaſes or Grants that need Confirmation; but yet it 349. pl. 18. 
is laid down as a Rule in the Parſon's Counſellor, that the Biſhop's Con-þ'9v: 738. 
; f - 3 ol. Abr. 
firmation, as well as the Chapter's, is neceſſary to all Leaſes and Grants 478, 481. 
made by the Dean; and what is faid by Fitz. that the Biſhop and Chapter Degg 123. 
ae in Law looked upon but as one Body, ſeems alſo to favour this Opinion; F. N. B. 194. 
for it is reaſonable that the whole Body ſhould conſent to the granting of 
their Poſſeſſions, and not that the Biſhop, who is the Head of the Body, 
ſhould be unconcerned therein: alſo the Poſſeſſions of the Dean are faid 
'0 be derived from and carried out of the Biſhoprick, and the Biſhop de 3 Co. 75. b. 
Jure, is ſaid to be Patron of the Deanery, which are all ſttong Arguments 2 3 
!0 prove the Biſhop's Confirmation neceſſary, though no Book Caſe can . 
be tound expreſſy to warrant it, but rather the contrary, as appears by 
the Caſes firſt cited, wherein no Notice is taken of the Biſhop's Confirma- 
tion, or that it was neceflary ; idee Quæ re. 

But if ſuch Deanery be merely Donative, then the King's Conſent and Comp. In- 
Confirmation, as Patron, muſt be obtained, and that without the Biſhop's cumb. 371. 
Confirmation is ſufficient, as in all other Donatives, wherewith the Biſhop 
has nothing to do, | 

The Dean of Wells might antiently have paſſed his Poſſeſſions belong- pyer 373. 
ing to his Deanery, with the Aﬀent of the Chapter, without the Biſhop's al 
Confirmation ; and after this Deanery of! Wells was ſurrendered by the and Faller d. 
Dean thereof, with all the Poſſeſſions thereunto belonging, and fo diſ- a _— 
ſolved by Act of Parliament; this Diſſolution was confirmed, and a new #7 . 
Deanery etected, and the Nomination of a new Dean, and his Succeſſors, 
given to the King and his Succeſſors; and it was thereby alſo enaQed, 
that the Dean and his Succeſſors might demiſe, grant or part with any 
of their Poſſeſſions, in the ſame Manner and Form as the antient Deans 
might and uſed to do; in this Caſe, if the new Dean made any Leaſe 
or Grant of any of his Poſſefſions, the Biſhop's Confirmation is not 
neceſſary thereto, but only the Chapter's, becauſe that alone was ſuffi- 
cient before; neither is the Confirmation of the King requiſite, becauſe 
this is not a mere Donative of the King, though he hath the Nomination of 
the Dean; and by the Statute the new Deanery is made of the ſame 
Nature as the old one was, Which could not be a Donative, becauſe the 

Vol. III. G g Dean 
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page 379* Dean and Chapter might, without the Conſent or Confirmation of 
of others, have paſſed away their Poſſeſſions. 2 
3 Co. 75. It has already been ſhewn, that all Leates or Grants made by Archbiſhop 


* 60. 4 Biſhops, whereto Confirmation is neceſſay, are to be confirmed h 


"teat, 34. b. the Dean and Chapter; for the Law, nor thinking fit to truſt the Biſhop 


alone with the Diſpoſition of his Poſſeſſions to bind his Succeſſors, did far 
that Reaſon (amongſt others) conſtitute the Dean and Chapter to give their 
Conſent and Confirmation to all Leaſes or Grants made by him to bind hit 
Succeſſors. ENT 
Dyers8.a.b. But if a Biſhop hath two Chapters, and makes a Leaſe of any of the 
282. b. Poſſeſſions of the Biſhoprick, whereto Confirmation is neceſſary, and this 
Noy 94. js confirmed only by one Dean and Chapter, this will not bind the 


Sead Succeſſot of the Biſhop, for both are but one in reſpect of the Biſhop. if 


477. the Biſhop is choſen by both. So it is if a Biſhop be Patron of an Ad. 


Leon. 234. yowſon in Right of his Biſhoprick, and collates a Clerk, who makes 4 
5? E. %% Leaſe for Years, and the Biſhop and one Dean and Chapter only con. 
Alte Biſhop ff it; this will not bind the ſucceeding Clerk of the ſucceeding Biſhop, 
IH chfield tor want of Confirmation by the other Dean and Chapter ; but though 
and Ceven- both Deans and Chapters have uſed to confirm ſuch Leates, yet if one 
try's Caſe. Dean and Chapter have ſurrendered their Poſſeſſions to the King, and 
3 then the Biſhop or his Clerk, make a Leaſe, whereto Confirmation is 
art 237 neceſſary, and this is confirmed by the remaining Dean and Chapter 
only; yet this is good, and ſhall bind the Succeſſor, becauſe by the Sur- 
render the one Dean and Chapter is diſſolved, and are as if they never 
had been ; and although after fe Surrender, the Dean and Chapter, who 
ſo ſurrendered, were again erected, yet Confirmation by the other would 
be ſufficient ; as was held by the greater Part of the Juſtices in Ireland, 
and by five Juſtices in England, who certified their Opinion to be fo into 
Ireland. | | 

11 Ce. 71, If two Biſhopricks, that were originally diſtin, be by lawful Au— 
thority united, and the Uſage hath been ever ſince the Union, that the 
ſeveral Deans and Chapters have made Conhrmations ſeverally, wiz. 
each Dean and Chapter of the Leaſes of Grants of the Poſlcilions of 
their reſpective Biſhoprick, but the Charter of Union is not extant, or 
cannot be found; ſuch ſeveral Confirmation is good, becauſe it ſhall be 
intended, by reaſon of the Uſage, that the Union was made Spiritualy; 
and in ſuch a Manner, that, notwithſtanding the fame, all Leaſes 
and Grants ſhould ſeverally be confirmed as they were before the Union; 
and this either to prevent Contuſion, or by reafon of the Remotenels of 
the ſeveral Deaneries; and then Modus & Conventio vincunt Legem, and 
ſuch Confirmation by the Dean and Chapter of their own original Pot 
ſellions, is good; ſecus if the Union were made generally, for then both 

ought to confirm, | | 


Dav. 1. Ir a Biſhop hath no Dean and Chapter, then his Grants ate to be con- 


Rol. Abr. firmed by the Clergy of his Dioceſe, where Conficniation is neceſſary; for 

477- the Law will not truſt any ſole Corporation with the Diſpoſition of his Pol- 
ſelſions, as hath been before obſerved. 

Comp. n- Whenever a Dean and Chapter are to confirm any Leaſe or Grant, 

cumb. 367. the Dean himſelf muſt join with the Chapter, and Conkicwation by his 
Subdean, Deputy or Proctor, will not be ſufficient; for they have no 
Power to charge the Poſſeſſions of the Church, neithgr is any Stranger 
capable of being a Dean, Subſtitute or Proctor, but only one of ihe 
Chapter, / 

11 H. 4. 48. Therefore, where upon a Compoſition for Tithes, a Parſon granted 

Bro. Tit. an Annuity to the Abbey of Ballel, and this Grant was confirmed by 

C:rperation the Biſhop, Dean and Chapter, being Patrons: but in the Deed of 

— Confirmation it appeared that the Dean was abſent, and did not put his 

. Seal thereto, but that the Chanter, who was his Commiſſary, did it for 


Latch 237. him; and thece it was held, that though the Dean might have a Commiſſary 
0 
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or Deputy to exerciſe his Spiritual Juriſdiction, yet that ſuch Deputy or *Page38o 


Commiffary cannot charge the Poſſeſſions of the Church, 


A Leaſe was made by the Free Chapel and College of Windſor under Dyer 233. b. 
the common Seal, but the Dean or Warden himſelf was not Party to Comp. Ia- 


the Leaſe, but one who was his Deputy in his Abſence ; and upon a 


| Latch 251, 


Suit in Chancery, to ſet aſide the Leaſe, a Statute of the College was Palm. 480. 


ſhewn for the Authority of the Deputy to exerciſe and perform the 
Office of Dean in all Things in Perſon', & Collegium, &c. yet the Judges 
held, that the Confirmatioa by the Deputy was not good, for that he 
had no Authority to confirm this Leaſe by the College Statute pro- 
vided ; for that by the Word Collegium, all the Poſſeſſions of the College 
were not to be underſtood, but only the Site and Circuit of the Col- 
lege, or Place of 1ts Situation; which Caſe ſeems to prove, that if by the 
Statutes of a Church or College, the Deputy Dean may confirm Grants 
and join in the making of Leaſes, as if the Dean himſelf was preſent 
and joined therein, that then ſuch Confirmation will be good ; for the 
Founder or Patron may make what Law he pleaſes for the Regulation 
of the Corporation, and when he has inveſted the Deputy-Dean with ſuch 
Power, this has the fame Sanction that any other Laws for the Regulation 
of that Corporation have. 


As a Deputy-Dean, generally ſpeaking, cannot confirm Leaſes, ſo Noy. 94. 
neither can he who is but a mere Commendatory Dean, wiz. a Dean Palm. 460; 
by Recipere in Commendam ; for though he may take the Profits, becauſe 480. 


that was one End of his having the Deanery in Commendam, and may, 20 
with the Chapter, chuſe a Biſhop, and alſo exerciſe Spiritual JuriſdiQion, jg 
and ſue or be ſued by that Name, becauſe thoſe Acts are of Neceſſity, & 
and for the Advantage of the Deanery ; yet cannot he confirm Leaſes, 
for this is merely a voluntary Act, and ſuch commendatory Dean is 
but Depoſitarius, and not a Dean compleat ; but if a Dean be elected 
Biſhop, and before his Conſecration obtains a Diſpenſation to hold his 
Deanery in Commendam, ſuch Dean may well confirm Leaſes, &c. and 
if he be tranſlated to another Bithoprick, and after his Election, and be- 
fore Conſecration, obtains a Diſpenſation to hold the fame Deanery in 
Commendam with his ſecond Biſhoprick, his old I itle remains; and Con- 
hrmations, and other Acts done by him as Dean, are as good in Law as 
if he had never been made Biſhop ; for there is a great Difference be- 
tweena Recipere in Commendam, and Retinere in Commendam ; the one 
comes in purely by virtue of the Diſpenſation, and has no other Title; 
the other comes in legally at firſt as Dean, and by virtue of the Diſpen- 
ation is only enabled to continue ſo ſtill, for that gives him no original 
new Title, as in the other Caſe, and therefore he is as much Dean as he 
was before; and the ſame Diſtinction holds between Recipere and Revi- 
nere in Commendam, in caſe of Biſhops; for a mere Cominendatory Bi- 
ſhop in the Recipere cannot confirm other Sc. but in ſuch Caſe the 
Archbiſhop is to do it; alſo the Guardian of the Spiritualties cannot 
confirm Leaſes ; for ſuch Confirmation, being a mere voluntary Act, and 
being to transfer a Right to another, none are capable of it but thoſe 
who have the Eſtate and Right in themſelves, which ſuch Commendators 
in the Recipere, Subſtitutes, Rectots, Deputies, and Guardians of the Spi- 
ritualities have not. 
Where there is a mere Commendatory Dean in the Recipere; Quære, 


Latch 2373 


whether the Biſhop's Leaſes and Grants are not to be confirmed by the 2 
Clergy of the Dioceſe, in caſe where there is no Dean and Chapter, or by 


whom elſe. 


All Leaſes or Grants, which need Confirmation of a Dean and Chap- Comp. tre 
| fer, are to be confirmed by the Dean and major Part of the Corporation, cumb. 368. 


and being ſo confirmed are good, though ſeveral of the particular Members 
diſſent, or are not preſent; for the Dean and major Part of the Chapter 
make the Corporation, and the others have no Negative Voice to hinder 

| (3 g2 fuch 
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*Page 381* ſuch Majority from doing any Corporate Act; for otherwiſe, by the Cor. 


ruption or Perveiſeneſs of one or two Members, the whole Corporation 
might ſuffer ; and that this was the Law, appears by the following AQ of 


Parliament. | 


33 H.8, cap. Albeit that by the Common Laws of this Realm of England, all Af. 


27. 


* ſents, Elections, Grants and Leaſes had, made and granted, by the 
„ Dean, Warden, Provoſt, Mafter, Preſident, or other Governor of any 
Cathedral Church, Hoſpital, College, or other Corporation, by whatſo. 
% ever Name they be incorporated or founded, with the Aſſent and Con- 
« ſent of the more or greater Part of heir Chapter, Feiiows or Brethren of 
„ ſuch Corporation, having Voices of Aiſent thereunto, be as good and 


s effectual in the Law, to the Grantces or Leſſees of the fame, as if the 


Sc. Dean 
and Chapter 
of Fernes's 
Calc. 

Dyer 148. 
Rol. Abr, 
479. 


« Refidue of the whole Number of ſuch Chapter, Fellows and Brethren of 
« ſuch Corporation, having Voices of Aſſent had thereunto conſented and 
agreed; yet the ſaid Common Law, notwithſtanding divers Founders of 
© ſuch Deaneries, Hoſpitals, Colleges and Corporations within the ſaid 
„Realm, have, upon the Foundations and Ettablithment of the fame 
„Deaneries, Hoſpitals, Colleges, and other Corporations, eſtabliſhed and 
% made, amongſt other their peculiar Acts, local Statutes and Ordinances, 
that if any one of ſuch Corporation, having Power and Authority to 
„ affent or diſſent, thould and would deny any ſuch Grant or Grants, that 
„then no ſuch Leaſe, Election or Grant, ſhould be had, or leaſed or 
granted; and for the Performance of the ſame have been, and be daily 
0 thereunio ſworn ; and ſo the Reſidue may not proceed to the Perfection 
&* of ſuch Elections, Grants and Leaſes, according to the Courſe of the 
« Common Laws of this Realm, unleſs they ſhould incur the Danger of 
«« Perjury ; for the avoiding whereof, and for the due Execution of the 
„Common Law univerſally within this Realm, and every Place, in one 
© Conformity of Reaſon to be uſed, be it ordained, eſtabliſhed and enacted, 
„ by the Authority of this preſent Parliament, That all and every parti- - 
© cular Act, Order, Rule and Statute, heretofore made, or hereafter to be 
* made, by any Founder or Founders of any Hoſpital, College, Deanery 
or Corporation, at or upon the Foundation of any ſuch Hoſpital, College, 
« Deanery or Corporation, whereby the Grant, Leaſe, Gift or Election, 
of the Governor or Ruler of ſuch Hoſpital, College, Deanery or Cor- 
*« poration, as have or ſhall have Voice or aſſent to the ſame, at the Time 
© of ſuch Grant, Leaſe, Gift or Election, hereafter to be made, ſhould be 
« inanywiſe hindred, or let by any one, or more, being the lefſer Num- 
ber of ſuch Corporations, contrary ta the Form, Order and Coutſe of 
the Common Law of this Realm of England, ſhall be from henceforth 
* clearly fruſtrate, void, and of none Effect, with an Abrogation of ail 
*« Oaths heretofore taken to fuck Effect, and a Penalty of 5 . on any 
„Per ſon who ſhould for the future give ſuch Oath,” _ | 

VW hen the Dean and Chapter are to confirm any Leaſe, there ought no: 
only to be a Majority of them, but they ought alſo to be perſonally preſent, 
and Capitulariter Congregatiinore Place; which, with other Circumſtances 
relating to the Manner of their Confirmation, will appear by the following 
Caſe, which was thus : 


Dav. 42, 43, The Biſhop of Fernes makes a Leaſe for Years, the Chapter conſiſting of 


eleven Perſons, viz. the Dean and ten Prebends, confirm it in this Manner, 
viz. The Dean makes one J. S. a mere Layman, his Proctor or Subſtitute, 
to give his Aﬀent to all Leaſes and Grants; this Proctor, and three of the 
Prebends only meet together, and fix the Chapter Seal to the Confirmation 
of this Leaſe, which Confirmation was made in the Name of the Dean and 
Chapter; after that three others of the Prebends, at ſeveral Days, by them- 
ſelves, ſubſcribe their Names to the ſaid Confirmation; and after the Death 
of the Biſhop, his Succeſſor enters upon the Leſſee ; and it was adjudged 
lawful, for that the Leaſe was void after the Death of the Biſhop who made 


it, for want of Confirmation ; 1. Becauſe no Confirmation was made ' 
the 
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* the Dean himſelf, but only by the Proctor, which was not ſufficient ; for page 382 


he was merely a Stranger to the Chapter, and not capable of ſuch Procura- 
tion; and therefore all he did is void both by the Canon and Common Law ; 
for in the Canon Law the Rule IS, Abſens non poteſt demandare Votum ſuum, 
niſi uni de Capitulo ; and there is another Rule, Oportet quod Procurator 
ſemper inflitutus fit de Collegio ; and another Votum dari non poteſt per Li- 
{eras ; and agreeable to this is the Rule of the Common Law; for in the 
Parliament the Peers may give their Vote by Procurator or Proxy, but their 
proctots muſt be Barons, and Members of the ſame Houſe ; and a Stranger 
is not capable of being a Proxy; and admitting he were, yet where a Cor- 


poration paſſes any Intereſt, the Members thereof cannot give their Aſſent Dyer 145. 


by Proctors or Subſtitutes ; and ſo the Doubt in Dyer ſeems to be reſolved. 


3. It was adjudged; that though the Deed of a Corporation needs no Dav. 47, 48, 


Delivery, as the Deed of a natural Perſon does, but that the Fixing of the 


Corporation Seal gives Perfection to it, yet the major Part of the Corpo- , 


C, 


2 Roll, Abr, 


ration ought to be preſent when the Seal is ſoaffixed ; for the major Part of Show. Par. 
the Chapter make the Corporation, and their Act is the Act of the Corpo- Caſes 29. 


ration, though the others do not agree; but here was only the Proctor of 
the Dean and three of the Chapter preſent when the Seal was affixed, which 
is not ſufficient ; for there ought then to be a Majority preſent, otherwiſe it 
may be ſaid to be cum Aﬀenſa, but not Conſenſu, and it ought to be cum 
AI ſenſu & Conſenſu of the Dean and Chapter; for no more than a Body 
Natural can do any perfect Act, if it be diſmembered, the Head in one 
Place, and the Hands in another, no more can a Body Politis; and there- 
fore they ought to be Capitulariter congregat ina certain Place ; though it 
was agreed, that they are not confined to meet in their Chapter-Houſe, 
but might meet at any other Place; but at ſuch Meeting and Sealing there 
ought to be a Majority then preſent ; for if they ſet their Names at ſeveral 
Times, and in ſeveral Places, after, this makes it not to be the Act of the 
Corporation, but Factum Singulorum in their fingular and private Capacity, 
and ſo ſhall not bind; alſo it was held, that the major Part of the Mem- 
bers being aſſembled, ought to give their Voices and Conſents fingly and 
diſtinctly, and not in a confuſed and uncertain Manner, as in the Choice of 
Knights of the Shite; and when the major Part doth fo conſent, their 
Conſent ought to be expreſſed by their fixing of the Seal to the Deed of 
Confirmation or other Grant. 


The Corporation of the Mayor, Bailiffs and Burgeſſes of Mindſor made pyer 282. b. 
a Leaſe for Years, one Bailiff only aſſenting; and this was held a void in Margin. 


Lenſe, if there were two Bailiffs, becauie then one is not a Mafority ; but 
as to the Burgeſſes, it was held, that if the greater Part of them aſſented, 
this would be ſufficient, though they were not preſent at the Sealing, if 
their Aſſent was had before; but Sure; for the foregoing Caſe ſeems to 


be an Authority that there muſt be a Majority preſent at the Time of the 


dealing; for that is the Act which expretles their Conſent ; and unleſs there 


be a Majority then preſent, no Aﬀent at any other Time can make that 
good, which, for want of a Majority, was void when it was done; but in 
that Caſe it appears, that the Conſent of the Majority was not had till after 
the Sealing; whereas in this Caſe the Conſent of the Majority was before 
the Sealing, though ſuch Majority was not preſent at the Sealing; and 
therefore Quære if this makes any Difference. | 
But here a material Difference is to be obſerved between a real Intere 


Dyergo.Chas» 


and a bare Authority or Power only, as to the Manner of concurring in , Cate. 
ſuch Leaſes; for if a Dean be ſeiſed of Lands in Right of him and his Plow. 199. 
Chapter, or Maſter or Warden of an Hoſpital or College in Right of Roll. Abr. 
himſelf and the Brothers and Siſters or Fellows of the fame College, or a 478 


Mayor in Right of himſelf and the Commonalty, and the Dean, Maſter, 


8 H. 7. 7, 8. 


2 Leon. 176. 


Warden, 4 Il.eon, 11. 
Clers's Cie, 
Bro, Tit. C:nfirmatign 30. Tit. Faitr (45.) Co. Lit. zoo, 346. Godb. 210 Ireland and Bari. 
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page z83* Warden or Mayor, make a Leaſe by Indenture between the Dean and 
Chapter, Maſter or Warden, and the Brothers and Siſters or Fellows of the 
fame Hoſpital or College, or between the Mayor and Commonalty of the 
one Part, ard J. S. of the other, whereby the Dean with the Aſſent and 
Conſent of the Chapter, or the Maſter with the Aſſent of the Brothers and 
Siſters, or the Warden with the Aſſent of the Fellows and Scholars, or the 
Mayor with the Aſſent of the Commonalty, leaſe ſuch Lands to J. S. ang 
with ſuch Aſſent or Conſent put thereto their Common Seal; this is a void 
Leaſe, for the Chapter, Brothers and Sitters, Fellows and Scholars, or 
Commonalty, are equally ſeiſed, and have an equal Right and Intereſt in 
the Lands with the Dean, Maſter, Warden, or Mayor, and therefore ought 
| to join in the L cafing or Granting Part of the Deed, and not only to give 
| their Aſſent, for they all make but one Perſon in Law ; and a Body cannot 
| | be diſtinQ, ſo as that one Part may aſſent to the Acts of the other; but if 
the Dean were ſole ſeiſed of the Lands in Right of his Deanery, the Maſter 
or Warden in Right of their Maſter or Wardenſhip. or the Mayor in Right 
of his Mayoralty, then the Leaſe of the Dean, Maſter, Warden, or Mayor 
alone, with the Aſſent and Conſent of the other Perſons before-mentioned, 
is ſufficient ; becauſe the Dean, Maſter, Warden or Mayor only are ſeiſed 
and have a real Intereſt, and the other Perſons before- mentioned have v0 
Intereſt at all, but only a bare Right or Power of _—_— to the Leaſes 
or Grants of their reſpective Heads, and therefore their Aſſent or Cor ſent 
is ſufficient, without joining in the Leaſing or Granting Part. So if an 
Abbot or Prior be ſeiſed of Lands in Right of the Abby or Priory, yet 
becauſe the Monks are all dead Perſons in Law, and not capable of having 
any Lands, of being impleaded, and ſuch like Acts; therefore though they, 
together with the Abbot or Piior, conſtitute and make up but one Body, 
yet the Abbot or Prior only have the Power of Leaſing, and the Aﬀent or 
Conſent of the Convent muſt be had and expreſſed by affixing their Com- 
mon Seal, in the ſame Manner as where the Chapter, having no Intereſt in 
their own Right, are to aſſent to the Leaſes of their Dean. S0 likewiſe 
where a Parke makes a Leaſe for Years, he only is to grant or leaſe the 
Lands, and the Patron and Ordinary are only to give their Conſent by 
affixing their reſpeQive Seals, and expreſling their Conſent or Aſſent in the 
Body of the Deed ; for the Parſon is the principal Grantor, and the others 
have not any real Inteteſt in the Lands, though the Law has thought fit to 
require their Aſſent to all Leaſes or Eſtates to be made by the Parton. 
Dyer 40. b. A Dean, ſeiſed of Lands in Right of him and his Chapter, made a Leaſe 
in Margin. for Years, the Chapter confirmed this Leaſe by a diſtin& Deed, and it was 
held not good, becauſe their Deeds being ſevered cannot operate at all, 
fince they arc but one intire Body, and therefore cannot ſever in their 
Acts; but if after ſuch Leaſe they had all joined in a Confirmation, this 
had amounted to a new Leaſe, and been good as to the joint Act of them 


all, as the original Leaſe it ſelf would have been, if all had joined in the 
Leaſing Parc. 
1 Leon 133. A Leaſe for Years was made in this Manner; Præ poſitus, Soc ii & Scho- 
4 Leon. 85. [ares Cullegis Reginalis in Oxonia, Guardianus Ho/pitalis, &c. and Ex- 
. ception taken that it ought to have been Guardiani, in the Plural Number, 
lege, Oxen, for the College conſiſts of many Perſons, and each of them is capable, and 
therefore not like an Abbot or Convent; but per Curiam it was held good, 
and the College is but one Body, and as one Perſon, and therefore Guardi- 
anus is ſufficient to deſcribe it by. 
5 Co. 18, As a Patron may confirm explicitly by his Deed or Writing, ſo may he 
Newcemb's alſo confirm by conſequence of Law; for if a Perſon makes a Leaſe for 
Caſe. Years to the Patron, who grants or aſſigns it over to another, this amounts 
8 to a Confirmation in Law by the Patron, becauſe a Confirmation being 
Roll. Rep. ; ö Fenn 1 nothing 


261. 
Co. Lit. 301. Roll. Abr. 451, 


2 Vw *”- » 
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* nothing but an Aſſent under the Hand and Seal of the Party ——_— 334 

fach Aﬀent in this Caſe ſufficiently appears by his aſſigning over the Leaſe 

to another; but without ſuch Aſſignment, the Ordinary's Confirmation 

will not make good the Leaſe to the Patron to bind the Succeſſor, becauſe 

in the Acceptance of the Leaſe the Patron was only paſſive, and executed 

nothing under his Hand and Seal which could amount to a Confirmation, 

a5 in the other Caſe, where he makes an actual Aſſignment over; but in 

caſe of ſuch Confirmation in Law, the Patron ought to be abſolutely ſeĩſed 

of the Advowſon ; otherwiſe it will bind only according to the Eſtate he 

hath therein, as will appear hereafter ; but Quære, if the Aſſignment in 

this Caſe were without Writing, if that would be good, or could amount to 

a Confirmation. | 
Another Difference obſervable in the Manner of confirming ſuch Leaſes pyergs, 338. 

as we are treating of, is, as to their Duration or Continuance ; for if a Cro. Eliz. 

Parſon makes a Leaſe for twenty-one Years at this Day, and the Patron 447» 47*- 

and Ordinary confirm his Eſtate therein for ſeven Years, or, reciting the & Tit 25 

Leaſe, confirm Dimiſſionem præ dic, & etiam Indenturam eidem ſcripto yy; l 

Confirmationis annexam, & omnia in eadem content', quoad ſeptem Annos 481. 


folummeds, & non ultra, yet is the Eſtate or Leaſe well confirmed for the Co-Lit. 300. 


Bendl. 238. 
And. 47. 
Hetley 76. 


twenty-one Years ; for when they confirm the Eſtate of the Leſſee, that is 
intire, and cannot be divided: So where a Prebendary made a Leaſe of a 
Rectory, Parcel of his Prebend, for ſeventy Years before the Statutes, and 
the Biſhop, reciting the Demiſe, confirmed the ſaid Demiſe or Leaſe tor fitty 
Years, and no more, and the Dean and Chapter likewiſe confirmed the 
ſame in the ſame Manner, it was held by all the Juſtices, that they might 
conficm ſeverally, and that their Confirmation was extendible to the whole 
ſeventy Years ; for when they confirm Dimi ſſiunem predi', they confirm 
that Demiſe or Leaſe, which comprehends and includes the whole Term of 
ſeventy Years, and then the Words pro Ter mino fifty only, & non ultra, 
come too late, and are repugnant to the Confirmation of Dimiſſionem pre - 
lic“, which included the whole Term of ſeventy Years ; but it was agreed, 
that if after ſuch Recital of the Demiſe they had confirmed the Land to 
the Leſſee for fifty Years only, this had been a good Confirmation for 
fifty Years only, and no ſuch Repugnancy in the Confirmation ; and fo 
if the Demiſe had been of thirty Acres, they might have confirmed the 
Leaſe as to one or more Acres, or might have confirmed all, or Part, 
on Condition; and a Diverſity was taken between a bare Aſſent without : 
any Right or Intereſt, and an Aſſent coupled with a Right or Intereſt ; Cro. Eliz. 79. 
for the 'Iermor, who is to perfect an Act by his Attornment, cannot * bo? yay 
aſſent for a Time, nor upon Condition, nor for Part of the Thing co Lit. Ps 
granted, but it ſhall enute abfolutely to all, becauſe he having but ab. 
bare Right cannot quality or apportion it; but the Biſhop, who is Pa- 
tron, and the Dean and Chapter, have an Intereſt in the Parſonage or 
Prebend, and every Part of it ; for the Patron hath Fus conferendi ; and 
a Releaſe to the Patron of an Annuity in the Time of Vacation is good, 
and the Patron and Ordinary may charge the Glebe in the Time of Vaca- 
tion, and therefore hivirg an Aﬀent clothed with an Intereſt may qualify 
it as they pleaſe. Another Difference w.s taken in the Caſes ve greet 
tioned between a Leaſe for Years and un Eſtate of Freehold or Inheritance; 
for if a Parſon or Prebendary make a Leaſe for Years, Confirmation way 
be made of the Land, as has been faid, for a leſſer Number of Years, or 
of the Leaſe for a leſſer Number of Acres; for the Years or Acres are ſo— 
veral, although the Leaſe of Term, or Land are one; fo that if a Leaſe 
be made for five Years, rendering 20/. per Annum Rent, the Years are ſe- 
veral, fo that an Action of Debt will lie for the Rent every Year ; but if 
2 Parſon or Prebendary before the Statutes had made a Leaſe for Life, a 
Gift in Tail, or a Feoffment in Fee, and Confirmation had been made of 
the Land to the Leſſee, Donee or Feoffee for an Hour, this is good for 
ever z 
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page 385 * ever; for the Freehold or Inheritance paſſing by one and the ſame Liyery, 
is intire, and then the Confirmation, which is an Act of leſs Notoriety, can. 

not break or divide it; for ſuch Confirmation being an Aſſent to an Ag 

which paſſed the Whole, muſt extend to the Whole which paſſed by the Ad. 


3. What Eſtates they who make ſuch Confirmation are to have. 


Gangs: bn- As to the Eſtate they who make ſuch Confirmation ougat to have, to 
—— 372, make the Leaſe effectually binding upon the Succeſſors, this regards chiefly 
; the Patron, whoſe Advowſon, or Right of Patronage, being a emparal 
Inheritance, and conlidered as ſuch, is to be po by the ſame Rules 
as other 'I'emporal Inheritances are; and therefore his Confirmation, bei 
in nature of a Charge upon the Advowſon, is to be directed by the Eſtate 
which he hath in the Advowſon, and can can continue no longer than that 
endures. 
Co.Lit. 300. Thereſore if the Patron be but Tenant in Tail, or Tenant for Life, his 
Rol. Abr. Confirmation ſhall bind only ſuch Incumbents as come into the Church du- 
480, ring his own Life; and accordingly it was agreed, by Coke and Dodderidge, 
Rol. Rep. that if a Parſon makes a Leaſe for Years, which is confirmed by the Patron 
Bride os. and Ordinary, the Patron being Tenant in Tail, and the Patron and Parſon 
1 234. both die, and the Iſſue in Tail doth preſent another, his Preſentee ſhall hold 
the ReQory diſcharged of ſuch Leaſe ; and alſo they agreed, that although 
the Iſſue in Tail, after a Preſentation, levies a Fine, yet the Preſentee of the 
Conuzee, when the Church becomes void again, ſhall hold it diſcharged ; 
becauſe the Confirmation was defeated by the Preſentation of the Iſſue in 
Tail before the Fine levied ; but if the Patron, Tenant in Tail, diſconti— 
nues the Eſtate-Tail, the Leaſe confirmed by him ſhall ſtand good during 
the Diſcontinuance ; or if the Eſtate-'Tail be barred, it ſhall ſtand good for 
the whole Term ; for now the Eſtate of the Patron, in reſpect whereof the 
Eſtate was only voidable by the Preſentee of the Iſſue in Tail, is become 
| an abſolute and unavoidable Fee. | 
Co. Lit. zoo. So if the Patron had a conditional Eſtate in the Advowſon, and he con- 
b. firms a Leaſe of the Parſon's, and after the Condition is broken, this de- 
feats alſo his Confirmation, fo that the ſucceeding Incumbent ſhall not be 
bound by it , for his Confirmation, which was in virtue of, and derived 
out of his Eſtate in the Advowſon, could not be more laſting than that 
Eſtate itſelf was. 
Dyer 282. If the Chaplain of a Chantty or Free Chapel, that was a Donative, had 
Rol. Abr. made a Leaſe for Years before the Diſſolution of Chantries, and the Pa- 
450, tron of the Chapel, being ſeiſed of the Patronage in Tail, had confirmed it, 
this ſhould not have bound the Chaplain of the Iffue in 'Lail ; becauſe the 
Tenant in Tail could not, by any Act of his, bind the Iſſue in Jail after 
his Death ; and in ſuch Caſe, if the Patronage of the Donative came to 
the King, by the Statute of Chantries, neither the King, nor his Clerk, 
ſhould be bound by the faid Leaſe ; but if the Donor had levied a fine af— 
ter the Confirmation, by which the Iſſue in Tail was bound from avoiding 
the Leaſe, the King allo ſhall be barred ; and as the Iſſue in the other 
Caſe would not have been bound, no more would the King, who comes 
in ſubject to all the Advantages or Diſadvantages the Iſſue in Tail was ca- 
| Pable of, or liable to. | 
Rol. Abr, If Tenant in Tail of an Advowſon, and the Son and Heir apparent, join 
842. in a Grant of the next Avoidance. and after the Tenant in Tail dies, the Son 
ſhall avoid the Grant, becauſe he had nothing in the Advowſon at the 
Time of the Grant made. 
*Page 386 * AParſon makesa Leaſe forYears, and there being three Coparceners or 
Dyer 9%. b. Tenants in common, who are Patrons, all ought to join in the Confirmation, 
in Margin, elſe it will not bind the next Incumbent ; becauſe they are all but one Patron; 


Leon. 234. | fer 
Lan.e/ter verſus Lucas, 
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Coke : But if there be a Compoſition to preſent by Turns, Quære, if a 
Leaſe confirmed by him, that hath the next Turn when the Church voids, 
ſhall not be good to bind his Preſentee. But in the firſt Caſe it is held, that 
ik one of the Patrons, and the Ordinary, confirm the Leaſe, and the Par- 
ſn dies, and then the Ordinary collates by Lapſe, this Confirmation by the 
one Patron is good, and that the Collatee ſhall not avoid it; and this ſaid 
there to de ad judged upon long and good Argument, and the Caſe cited for 
it is Lancaſter and Lucas; which does not appear to be adjudged in Leonard, 
but is there ſaid to be adjourned z ergo Quære Cauſam ; for the Ordinary 
hath no Intereſt, but preſents in Right of the Patron, and therefore his Clerk 
ſhall be ſo far bound, and no farther, than the Clerk of him who ſuffered 
the Lapſe ſhould have been ; but Popham argued, that this Title of Lapſe 
was an Intereſt in the Ordinary, and not an Authority only, and then all 
who come in under that Intereft ſhall be bound by the Ordinary's Con- 
firmation of the firſt Leaſe ; and he ſaid, that at the Beginning the Patron 
was not reſttained to any Time to preſent his Clerk, but the fix Months was 
appointed, at the Inſtance and Suit of the Ordinaries, by a Canon con- 
firmed in the Council of Lateran ; before which Time the Ordinaries had 
not any Lapſes; but after the ſaid Canon they had an Intereſt, which the 
Civilians call Intereſſe caducum & conditionale ; and it is ſuch an Intereſt, 
that if the Biſhop dieth before Collation or Preſentment, ſo as the Teinpo- 
ralties come to the King, the King {hall preſent, Quære of this. 

If the Huſband and Wife, Patrons of a Church in Right of the Wife, Dyer 133. a, 
confirm a Leaſe made by the Patron, yet this ſhall not bind the Preſentee Rol. Abr. 
of the Wife, if ſhe ſurvives her Huſband, nor her Heirs, nor their Pre- 97 
ſentees, after her Death, becauſe the Deed was void guoad the Wife, be- 
ing a Feme Covert, and the Huſband had nothing but in her Right, which 
died with him. | 

Though he who confirms as Patron hath a Fee ſimple of the Advowſon Moor 67, 
in him, yet if, before he confirms, he hath granted away the next Avoid- 45" 
ance, his Confirmation of the Preſentee's Leaſe will not be good to bind the 464 n 
Preſentee of the Grantee of the next Avoidance, unleſs ſuch Grantee doth Cid. Car. 
alſo confirm; and if the Preſentee of him that hath the next Turn doth 582. 
enterand avoid ſuch Leaſe (as he well may) and then dies, and the Patron Jon. 454. 
of the Fee preſents a new Incumbent, who is admitted, inſtituted and in- 5 1 8 
ducted. this new Incumbent ſhall hold the Benefice diſcharged of the Leaſe, ei. 4 
as his Predeceſſor ſhould have done, though he came in by the Preſentation » Co. 36. 
and Admiſſion of the Patron and Ordinary, who confirmed that Leaſe : So Hob. 7, 
if the Biſhop were Patron in Right of his Biſhoprick, and after ſuch Leaſe, 
made by the Parſon, the Biſhop, Dean and Chaprer had granted the next 
Avoidance to another, and then after they had all contirmed the Leaſe ; yet 
upon the Incumbent's Death, if the Grantee of the next Avoidance pretents, 
and the Clerk is admitted, inſtituted, and inducted, and avoids the Leaſe, it 
ſhall never take place againſt any ſubſequent Iacumbent, though he 
cone in by the fame Patron who confirmed ſuch Leaſe. "The Reaſon of theſe 
Ca'es is, becauſe the Grantee of the next Avoidance, and his Preſentee, come 
In „ Title paramount the making or perfecting of ſuch Leaſe ; and the Pre- 
i*1ice, or Parſon, having the whole Fee in him, when he had once defeated 
he Leaſe, it ſhall never after revive or take place againſt any ſubſequent In- 
cunbent; and though Littleton ſeems to be of Opinion, that the Parſon 
not the Right of the Fee-fimple in him, yet he explains himſelf to 
mean as to the bringing ofta Writ of Right; for otherwiſe it is the Act of 
de Parſon which charges or gives, and the Patron and Ordinary do only 
aſſent, and then the Leaſe being avoided by him who hath the Fee-fimple 
ct that Land which was ſo leaſed it can never aſter be ſet up again, being | 
* rotally defeated by his Title Paramount. Another Reaſon may be, that Page 387 
having granted the next Avoidance before ſuch Leale made or perfected, the © 


Granice is now become the preſent Patron, and ought to concur in all Acts 
whereby 
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whereby the Poſſeſſion ſhould be charged ; for as before ſuch Grant, the 
Patron's Confirmation, who had the whole Fee in him, would have been 
ſufficient ; ſo now, having granted away Part of that Fee, the Grantee 
ought to join likewiſe, and ſo the Confirmation may be by all who have an 
Intereſt in the Parſonage, as well thoſe who have the preſent and poſſeſſion- 
ary Intereſt, as thoſe who have the future and reverſionary Intereſt ; ſince 
otherwiſe the Confirmation is not compleat, and the Leaſe is then liable to 
Avoidance for want thereof. 
Rol. Abr. If a Church be full of a Parſon, and after another is made Parſon and 
77. inducted, and he makes a Leaſe for Years, which is confirmed by the Pa- 
9 H. 6. 30. tron and Ordinary, yet the Leaſe is void ; becauſe he who made it was not 
Parſon, the Church being full before. | | 
Rol. Abr. So if a Church be void, and one enters and occupies of his own Wrong, 
477. without any Preſentation or Inſtitution, and occupies as Parſon, and makes 
N 34 a Leaſe for Years, which is confirmed by the Patron and Ordinary; yet 
to H. 6. 11. -» . ; 
Degg 120. this is void, becauſe the Leſſor was no Incumbent; for none can be Parſon 
or Incumbent without Preſentation or Collation, and ſo he had nothing in 
the Parſonage; fo a Leaſe by a Parſon, Vicar, Prebend, c. before In- 
duction or Inſtalment, though confirmed, ſhall not bind the Succeſſor, be- 
cauſe till then they have nothing in the Temporal Poſſeſſions. 
9 H. 6.33, But if a Church be void, and one preſents by Uſurpation, and the Incum- 
bent of the Uſurper, after Admiſſion, Inſtitution and Induction, makes a 
Leaſe for Years, which is confirmed by the Uſurper as Patron, and by 
the Ordinary, and after, in a Quare Impedit, the true Patron recovers, and 
removes the Incumbent ; yet it ſeems the Leaſe ſhall and, becauſe there 
was a Patron de fad, who made and confirmed ſuch Leaſe, and the Par- 
ſon coming in by all the Solemnities of Law when the Church was void, the 
People could take notice of no other, and therefore all Ads done by him, 
and legally confirmed, are good ; but Rolle cites this Caſe, that the Succeſſor 
of the rightful Patron, after Recovery, ſhall avoid ſuch Leaſe, becauſe it 
was not made or confirmed by a rightful Parſon or Patron; ides Quære. 
Dyer 244- King E4. 6. being Patron of a Church full of an Incumbent, by his Let- 
Plow. 400. ters Patent grants the Advowſon to the Biſhop of Cowentry and Litchfield, 
— —_ and his Succeſſors, and grants that after the Avoidance of the Church by 
DES a. Death, Reſignation, or otherwiſe, that the ſaid Biſhop, and his Succefſors, 
ſhould hold the ſaid Church in Proprius Uſus ; the Biſhop after, by Inden- 
ture, makes a Leaſe for forty Years, to begin at ſuch a Time as the ſaid 
Parſonage ſhould come to the Hands of him, or his Succeſſors, by Death, 
Reſignation or otherwiſe ; and this is confirmed by the Dean and Chapter; 
the Biſhop dies, then the Incumbent dies, and the Succeſſor of the Biſhop 
enters, and makes a Leaſe for twenty-one Years, &c, And by the Juſtices 
it was held, that the firft Leaſe was abſolutely void; for the Leſſor had 
nothing in the Parſonage Impropriate during the Lite of the Incumbent, and 
he ſurvived the Leſſor, and therefore it could never take effect; and it 
could not be good by Eſtoppel ; becauſe the Truth of the Caſe appeared in 
the Indenture of Leaſe itſelf, that he had nothing during the Incumbent's 
Life; which Caſe further proves that the whole Fee is in the preſent In- 
cumbent ; and, as in the Caſes before-mentioned, the{Avoidance of a Leaſe 
by the preſent Incumbent ſhall be an Avoidance of it for ever; ſo in this 


_ for want of the preſent Incumbent's joining, the Leaſe ſhall never 
ariſe. | 


Page 388 * 4. At what Time fuch Confirmation is to be made. 


Co. Lit. 300, As to the Time of Confirmation, generally ſpeaking, it is not material, 
b. whether it be before or after the making of the Leaſe, which is to be ſo 
confirmed, ſo It be made in the Life-timg of the Parties who make the 

Leaſe; 


_— WT 5.” oo WO 
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Leaſe ; for the Confirmation is but an Aﬀent or Agreement by Deed to the . 
making ſuch Leaſe or Grant, and not a Confirmation of the Eſtate itſelf, 
28 will appear more fully by the following Caſes and Diverfities. 


If a Diſſeiſor makes a Charter of Feoffment to A. with a Letter of At- Co. Lit. 301. 
torney to deliver Seiſin, and, before Seiſin given, the Diſſeiſee confirms the *: 1 
Eſtate of A. or the Deed made to A. this is clearly void, though Livery be ; ee 
made after; for this muſt enure as a Confirmation of the Eſtate, which can- Beg — 
noi be good before the Eſtate paſſed, which before Livery it did not; but che/ter's 
if a Biſhop had made a Charter of Feoffment before the Statutes with a Cale. 
Letter of Attorney, and the Dean and Chapter, before Livery, confirm 
the Deed, this is a yur Confirmation, and Livery made after is ſufficient ; 
ſo if the Biſhop had granted a Reyerſion, the Dean and Chapter might con- 
frm the Deed or Grant before Attornment. | 

So if a Biſhop at the Common Law had granted Lands by Deed to the Co. Lit. 301. 
King, and, before Inrolment, the Dean and Chapter, by their Deed, COn- 5 ks 
firm the Deed of the Biſhop, and after the Deed of the Biſhop is inrolled, — 5 
this is a good Grant and Confirmation; becauſe, as to the Biſhop, it was Palm. 466. 
a perſect Deed, and therefore capable of being confirmed; though to en- Latch 240. 
able the King to take, there wanted Inrolment, which might be at any Dimmeck's 
Time after; the ſame Law, if the Biſhop had made a Leaſe for Years to 1 
the King, Confirmation of the Leaſe before Inrolment would be good. 


Ss if the Patron and Ordinary had by Deed given Licence to the Parſon Co. Lit. 300. 

to grant a Rent-charge out of the Glebe, and the Parſon had granted it ac- b. 

cordingly, this was good, and ſhould bind the Succeſſor, though this was fal. Abr. 

not a Confirmation ſubſequent, but a Licence precedent. 7H. . 

Bro. Ws 

So if a Biſhop makes a Leaſe for Years at this Day, which needs Con- Caſe: 201. 

firmation, and the Leaſe is made on the ſecond of May, and confirmed on wen 

the firſt of May, this is a good Leaſe, by Catlin and Southcot; but Wray 33 

objected, that a Leaſe cannot be confirmed before it be made ; to which 

they replied, that the Aſſent before was a good Confirmation of the Leaſe 


made after. 


So where a Biſhop made a Leaſe the ſecond of May, which was con- 
firmed the third of May and ſealed the fourth of May, this was held a 
good Confirmation. 

So where the Deed of Confirmation bore Date before the Deed confirmed, ! H. 6. 8. 
but by Agreement the Deed confirmed was firſt delivered, the Confirmation Rol. Abr. 
was held good ; for a Confirmation is but a mere Aﬀent by Deed to the Dow Hy 


Grant, and therefore may be either before or after the Grant or Leaſe it- 


ſelf, or at the Time of the Leaſe or Grant ; as if a Parſon makes a Leaſe, 
with the Aﬀent of the Patron and Ordinary, this is a good Confirmation; 
and ſo where the Dean and Chapter are to confirm likewiſe, if their re- 
ſpeQive Seals are affixed, 

And yet it hath been holden on the contrary, that if a Confirmation Ro): _ 
be made and delivered before the Grant or Leate to be confirmed, thats H. 6. 6. 
this is not a good Confirmation; and though, aſter the Grant or Leaſe, 
the Deed of Confirmation be delivered again, yet that will not make it 
good, for that it was a Deed by the firſt Delivery; and the ſecond Delive- 
ry will not make it good as an Aﬀent, becauſe the Aſſent ought to be by 
Deed, and the firſt Delivery was void ; but that Confirmation may be 
© made before the Grant or Leaſe be confirmed; the other Caſes are“ Page 389 
expreſs, and the Reaſon of the Thing ſeems likewiſe to make for it; for 
the Confirmation being nothing but an Aſſent or Agreement that the 
Biſhop or Parſon may make ſuch Leaſe, Ac. when this Aﬀent appears 
under Seal, and a Leaſe, c. made purſuant to it, there can be no Rea- 
ſon to impeach the Leaſe after, which has all the Sanction that the Law 

| requires 
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requires, vis, the Concurrence and Aſſent of the Perſons appointed by 
Law to that Purpoſe, and before or after are only Circumſtances of Time 
which ſeem not material when the Aſſent, which is the Subſtance, fg. 
ciently appears, | 
Moor 66. pl. Therefore if a Biſhop makes a Leaſe for twenty-one Years accordin 
180, to the Statutes, and after makes a concurrent Leaſe for Years of the 
ſame Land to another, and after, before any Confirmation of the ſecond 
Leaſe, the Biſhop makes another concurrent Leaſe to a third Perſon, which 
is immediately confirmed, and after the ſecond Leaſe is confirmed alſo; 
in this Caſe the ſecond Leaſe ſhall be good and effectual by the Confirms. 
tion, although the laſt Leaſe was confirmed before it, becauſe the Con- 
firmation adds nothing to it, nor conveys any Intereſt, but only makes it 
more perdurable and effectual. 
s Co. 1. And upon this Reaſon it hath been adjudged, that Leaſes made before 
Newcomen's 13 liz. cap. 10. for more Years than are allowed thereby, being confirmed 
— 18 after the ſaid Statute, are good, and ſhall bind the Succeſſor; for the 
Higgint ver. Confirmation is only an Aſſent, and when it is made relates to the making 
Grant. of the Leaſe, which being before the Statute, remains at Common Lay, 
Cro.Car.38. and by conſequence binds the Succefſor ; alſo ſuch Confirmations being 
Cro. Jac. 53. only * perfect Leaſes made before that Statute, are not within the Intent 
thereof. 
Cro. Eliz, 80 where an Archdeacon, Impropriator of a Parſonage, 12 Eliz. let 
430. Part of his Glebe for fifty Years, and the Biſhop, Patron of the Arch- 
Moor, pl. deaconry, and the Dean and Chapter, 15 Eliz. confirmed that Leaſe, 
2 and then the Archdeacon died; and it was held, 1. That the Statute 
— 1 Elia. cap. 19. extended only to the immediate Poſſeſſions of the Biſhop- 
Eakinflal, Tick, and here the Land let was not any Part of the Poſſeſſions of the 
Biſhoprick, but of the Archdeaconry, and the Confirmation, though it is 
neceſſary, yet at moſt it amounts only to an Aſſent, and the Intereſt paſſes 
from the Archdeacon and not from the Biſhop; but if the Biſhop had been 
diſſeiſed of any of the Poſſeſſions of the Biſhoprick, and after had con- 
firmed the Land to the Diſſeiſor, this would not bind his Succeſſors, be- 
cauſe here the Confirmation paſſed an Intercit, and without ſuch Confirma- 
tion the Biſhop himſelf might have entered and reſtored the Poſſeſſion, and 
no Act of his ſingly can bind. his Succeſſor. 2. It was adjudged that this 
Confirmation, though after 13 Flix. cap. 10. ſhould bind the Archdeacon's 
Succeſſor, becauſe the Leaſe to which it relates was made before the Statute, 
and that Statute reſtrains only from Alienating, not from Confirming. 
Co. Lit. 301. But if a Bithop, Paiſon, or any other ſole Eccleſiaſtical Corporation, 
21H. 7.1. makes a Leaſe for Years, which needs Confirmation, this Confirmation 
Pegg eas we ought to be made in the Life and during the? Incumbency of the Leſſor, 
Ta which for after his Death, Reſignation, Deprivation, or other Amotion, the 
laſt Book the Leaſe is become void for want of Confirmation ; and then Confirmation 
contrary is made after cannot revive it, though it be made in the Vacation beiote any 
_ by Succeſſor comes in. 2 
lench, 
Co. 1s, But if a Parſon makes a Leaſe for Years, which is not confirmed by 
Cro.Czr.39.the Biſhop or Patron then in being, but by the ſucceeding Biſhop and 
ſucceeding Patron, this is a good Leaſe, and ſhall bind the Succeſſor, 
becauſe the Leaſe was abſolutely good againſt the Parſon himſelf who 
made it, and the Confirmation was only neceſſary. to make it binding on 
the Succeſior ; and in this Caſe, the Leaſe being duly confirmed during 
*Page 399* the Incumbency, had all the Sanction the Law requires; for there is no 
prefixt Time for the Confirmation of ſuch Leaſes, it be made during 
the Life and Inoumbency of the Leſſor. 2 
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How far a Regard is to be had to the true Naming of the Corporation 
5 or Perſons who do confirm. 


Herein we ſhall only obſerve, that Corporations Aggregate, as Dean Bro. Tit. 
and Chapter, Mayor and Commonalty, Warden and Fellows, Cc. may Leafer 45. 
make or confirm Leaſes, without expreſſing either the Chriſtian or Sur- Dyer 83, 86, 
name of the Dean, Mayor, Warden, c. becauſe in their Politick Capa- 19%. 5 
city, as a Corporation Aggtegate, they continue always the ſame and Hob. 2. N 
are ſaid never to die; but in Leaſes or Confirmations by a Biſhop, Dean, Leon. 307. 
Mayor, Sc. or other ſole Corporation, both their Chriſtian and Surname, But for his 
or at leaſt their Chriſtian Name, ought to be expreſſed, becauſe they are es Head of 
ſubje& to Death and Succeſſion, Sc. and therefore muſt be particularly or perations, 


named to ſhew whoſe Leaſe, Cc. it was; and ſo ſome hold too in the 
firſt Caſe. Fe 


— 


(YH) Of void 02 voidable Leaſes by Eccleſiaſtical 
Perſons ; And herein, 


1, Againſt whom Leaſes not purſuant to the Statutes, or atherwiſe de- 
fective, are void or only voidable, 


E RE it is to be obſerved, that if a Biſhop grants the next Avoid- Cro. Eiiz. 
ance of a Church, which is not warranted by 1 Eliz. cap. 19. be- 440. 

cauſe it is a Thing which lies merely in Grant, out of which no Rent can — 
be reſerved; or makes a Leaſe of the Advowſon of a Church, or grants an, Co. = 
Annuity out of the Poſſeſſions of his Biſhoprick, or makes a Leaſe of CroJac. 173. 
Tithes for three Lives, or a Leaſe of any other of his Poſſeſſions, not 2 Brownl. 
purſuant to all or any of the eight Rules before-mentioned ; yet in none _ _ 
of theſe Caſes is ſuch Leaſe or Grant void or voidable by the Biſhop him- — — 
ſelf who made it, but remains good againſt him during ſuch Time as he Hard. 326. 
continues Biſhop ; but as to the Succeſſors of the Biſhop, ſuch Leaſes or Co. Lit 48.4. 
Grants are void or voidable, au, the Caſe happens to be, as will appear 10 Co. 59. b. 
hereafter ; and the Reaſon ſuch Leaſes or Grants are good againſt the Biſhop e 133, 
himſelf, who made them, is becauſe they were ſo at the Common Law, Rol. — 
and the Statutes were made only for the Benefit of the Succeſſors, that they 169. 
ſhould not be bound by the Acts of their Predeceſſors, which might turn Keb. 182. 
to their Prejudice and Diſadvantage ; but not to give the Biſhop himſelf !! Co. 73. 
Power to avoid or derogate from his own Acts, which would be againſt all“ 
Rules both of Law and Equity, and therefore was not within the Meaning 
of the ſaid Statutes ; for then he would he impowered by Act of Parliament 
to do wrong to other Perſons, which it cannot be pretumed the Parliament 
intended to allow. : | 

So where a Biſhop, by Deed inrolled, gave Lands to the Queen, with- Rol. Rep. 
out the Conſent of the Dean and Chapter, yet it was held that this was 151. 
good againſt the Biſhop hiniſelf who made ſuch Gift. 

* So for the Reaſons btfore-mentioned, though the 13 Eliz. cap. io. page 201 
fays th es, Gifts; r 

ys that all Leaſes, Gifts; Grants, Ic. made by any Perſons or Corporati- Brownl.” 21. 
ons therein mentioned, contrary to the Tenor of that Act, ſhall be utterly Moor 875. 
void and of none Effect te all Intents, Conſtructions and Purpoſes ; yet it* Brownl. 
hath been adjudged, hath Leaſe made by a Dean and Chapter againſt the pe 


faid Statute ſhall not bezavoided, nor any Covenants therein contained, Leon. 308. 
6 . | during Co. Lit. 43 a. 
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during the Life and Continuance of the Dean that made the Leaſe ; fo that 
if they have made a Leaſe for Years of any of their Poſſeſſions, and before 
the Expiration thereof make a concurrent Leaſe alſo for the ſame Lands, 
and then make a third Leaſe for Lives, with expreſs Covenant, that the 
Grantee for Lives ſhall enjoy the Land againſt the ſecond or concurrent 
Leaſe, and Grantee for Lives being in Poſſeſſion is evicted, and bring; 
Covenant againſt the Dean and Chapter ; in this Caſe, though the Leaſe 
for Lives be void by the 13 Elix. cap. 10. yet it was N by the Juſtices, 
that becauſe the Dean who made the Leaſe for three Lives was living, and 
continued Dean at the Time of the Eviction, that the Leaſe was not void, 
and by conſequence an Action was well maintainable againſt the Dean for 

Breach of the Covenant therein contained, | 
PORES So where a Maſter and Fellows of a College, by Deed inrolled, made 
Rol. Rep, 2 Leaſe for Years, not warranted by that Statute, and afterwards iuffered 
171. a Fine, and five Years to paſs without Claim; though this was void 
againſt the ſucceeding Maſter, yet by Conſtruction the Leaſe and Fine 
were held good againſt the College, frhough it be a Corporation aggregate 
that neyer dies,) during the Life of the Maſter, who was Party to the 
Leaſe, and made no Claim, becauſe he was the Head and principal Par 

. of the Corporation. : 
Hetley 24. So if a Dean, Archdeacon, Prebend, Parſon, or other ſole Corpora- 
1 tion, make Leaſes of their ſole Poſſeſſions, not warranted by the faid 
g — Statutes, yet they ſhall bind themſelves wg their whole Time, becauſe 
| the Statutes were made to provide chiefly for the Benefit of the Suc- 
ceſſors, and not to relieve the Parties themſelves againſt their own Acts 
or Grants ; though it is held by Popham, that if a Parſon made a Leaſe 
without reſerving any Rent, that this ſhould not bind even himſelf ; but 
UPre, 
Mod. 204. 2 where there is a Chapter that hath no Dean, as the Chapter of the 
2 Mod. 56. Collegiate Church of Southævell, there Grants or Leaſes made by them con- 
e mo trary to 13 Elis. cap. 10, are void ab initio againſt themſelves ; and fo of 
8 Bo * * Leaſes or Grants by any other Corporation Aggregate, who have no Head 
Co.Lit.45.a. Or Principal Perſon ; for they muſt be either void ab initio, or good for 
325. b. 341.ever, becauſe they continue always the ſame, and one has no Superlority 
or Power more than another; but in caſe of a Dean and Chapter, Maſter 
and Fellows, c. though they are a Corporation Aggregate, and never 
die, yet Leaſes or Grants made by them, contrary to the faid Statutes, 
ſhall bind during the Time of the Dean, Maſter, c. who was Party 
thereto, becauſe ſuch Dean, Maſter, &c. who are the Head of the Cor- 
poration, are ſubject to Death and Succeſſion, as other ſole Corporations, 
and therefore ſhall have noAid from this Statute to avoid their own Le ſes; 
but only their Succeſſors, for whoſe Benefit the Statute was made, toge- 
ther with the Chapter, ſhall have Power to avoid ſuch Leaſes, &c. but 
it the Dean and Chapter, Maſter and Fellows, Sc. were all equally ſeiſed, 
and the Dean and Maſter ſolely ſhould make a Leaſe, though it were in all 
| ReſpeQts warranted by the Statutes, yet this Leaſe ſeems void ab init at 
Common Law, becauſe the Dean, Maſter, Fc. had no fole Seifin wheteof 
to make any Leaſe at all; but the Chapter in the one Cafe, and Fellows 
4 in the other, having an equal Eſtate and Intereſt, ought to have joined in 
ſuch Leaſe or Grant, and for want of their joining, ſuch Leaſe or Grant 
ſeems void at Common Law, as it would be for a Miſnomer, Ac. and 
then the Leſſee cannot hold it againſt the Dean and Chapter, it they ſee: 
to avoid it. 

Page 392 As Leaſes and Grants, not warranted by the Statutes, are not void 
Dyer 239. againſt the Leſſors and Grantors themſelves, ſo neither are Leaſes or 
Grants made without due Confirmation, where Confirmation is neceſſary, 
but only by the Grantor's Death or Amotion. if 
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If a Biſhop makes a defeQtive or | yoidable Leaſe or Grant, not only7 Co. y 
the Succeſſor, but alſo the King, when the Temporalties come into his The Earl of 
Hands, may take advantage thereof, by avoiding them during ""*- cps 
Vacancy of the Biſhoprick, in Privity'and Right of the Biſhop ; but yet 
this ſhall not ſo abſolutely avoid the Leaſe, but that the ſucceeding 
Biſhop may make the ſame either good or void, at his Election, as to 
himſelf ; and this either expreſly, as by actual Agreement to the Leaſe 
or Grant of his Predeceſſor; or implicitly, as by Acceptance of Rent in- 
curred after the Death of his Predecefſor ; or doing any other Acts, which 
amount to an Agreement in Law ; and therefore this differs from the 
Caſes before put, where Avoidance of a Leaſe by a Parſon ſhall avoid it, 
not only for his own Time, but alſo againſt all his Succeſſors ; ſo that 
they can never after ſet it up again, or afficm it by any Act of theirs, 
whatſoever ; for the Parſon hath the whole Fee-ſimple in him as much 
23 any of his Succeſſors can ever have; and therefore when he once avoids 
the Leaſe, as to the whole Fee-fimple which he hath, he avoids it for 
ever, ſo that it can never after revive ; but the King hath not the Fee- 
ſimple in the Temporalties, but only the Cuſtody or Guardianſhip of them 
during the Vacation of the Biſhoprick, which is but a temporary and qua- 
lifed Intereſt ; and therefore what he does ſhall not be binding on the Suc- 
ceſſor ; but if the Succeſſor himſelf avoids ſuch Leaſe or Grant, then it is 
the ſame with the other Caſe, and no ſucceeding Biſhop after can revive 
or ſet it up again, becauſe it was avoided by one who had the whole Fee- 
ſimple and Eftate in him. 

But here a Difference is to he obſerved betwixt ſuch Leaſes as are 
actually void by the Death, Sc. of the Leſſor, and ſuch as are only - 
voidable; and here again we muſt diſtinguiſh, 1. Between the Perſon 
leaſing. 2. Between the Things leaſed, and the Leaſes themſelves ; and 
becauſe the Common Law, with reſpect to the three Diſtinctions, holds 
good (till, where the ſeveral Statutes before mentioned are not purſued, 
we ſhall conſider how the Common Law ſtood in theſe Particulars, which, 
together with the Reaſons thereof, will ſhew how the Law is at this Day 
upon the ſaid Statutes. 

The firſt Diſtinction to be obſerved is between the Perſons leafing, that 
is, between ſuch ſole Corporations as had the whole Fee · ſimple abſolutely 
in them, as Biſhops, Abbots, Ic. and ſuch ſole Corporations as were looked 
upon only to have a qualified Fee-ſimple, as Parſons, Vicars, Prebends, 

Provoſts in Cathedral Churches, and others who were Preſentative or Col- 
lative, and not EleQtive. 

As to Leaſes by Parſons, Vicars, &c. if by the Common Law any Bro. Tit. A. 
of theſe had made a Leaſe for Years of any of the Poſſeſſions of their ceptance 9, 
Church, without Confirmation of Patron and Ordinary, &c. ſuch Leaſes 1% 20, 26, 
by their Death, or other Avoidance, had become abſolutely void with- "law "ere. 
out Entry or other Ceremony, ſo as no Acceptance of the Rent, or Tit. Digi? 
other Act done by the Succeſſor, could affirm or make them good or 20, Tit. Lea- 
binding over againſt themſelves; but Leaſes for Years by Biſhops, Ab /#* 18, 19, 
bots, Sc. though without Confirmation of the Dean and Chapter, or Aﬀent r 
of the Convent, were not abſolutely determined by their Death, Cc. piow. 24 
but continued good till ſome Act done by the Succeſſor to avoid them; Cro. Eliz. 18. 
for they have, and always were allowed to have, the whole Fee-fimple Poph. 121. 
and Inheritance of their Poſſeſlions in themſelves; and therefore before P/ er 46, 239. 
the third Council of Nice, Anno 710, might by their ſole Alienation, c ir. 
without the Confirmation of the Dean and Chapter, have bound their 6 ne dhe: 4 
Succeſſor for ever; and though by that Council ſuch Alienations are te- page 393 
ſtrained, as hurtful and injurious to the Church, and the Confirmation of Hetl. 88. 
the Dean and Chapter made neceſſary ; yet this is only guead Binding the Roll. Abr. 


48 ls 
Sue Rol. Rep. 


361. Bridgm. 94. 3 Co. 65. Raym. 166, a Keb. 325, 
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' Succeſſor ; for the Fee- ſimple continues ſtill in them, and therefore Leafs, 
for Years made by chem ſubſiſt after their Death or Removal, as they would 
do if they had been made by a Tenant in Fee of any Lay Poſſeſſions, til 
the Succeſſor comes to avoid them by aid of the Canons made at that 
Council, which have received a Sanction from our Law. 
Lide the u- So it was in Caſe of Abbots, Priors or Deans, Sc. where they were ſole 
1 Jun ſeiſed, if they had made a Leaſe for Years of any of their Poſſeuiioas, this 
* had not abſolutely determined by their Death, Wc. becauſe they had the 
whole Fee-ſimple in them; and herefore ſuch Leaſes continued good til 
the Succeſſor came to avoid them, for want of Confirmation of the Perſon: 
ſubſtituted by Law for that Purpoie. 
Hard. 156, Therefore where a Prebend made a concurrent Leaſe for Years of Tithes, 
— _ rendering the antient Rent, without Confirmation of the Dean and Chapter, 
peed and yet it ſeems to be allowed, that this was not abſolutely void by his Death, 
Sir Henry Sc. but only voidable; and then Acceptance of the Rent by the Succeſſor 
Herbert, will make it good during his Time; for Leaſes not warranted by thoſe Sta- 
tutes remain at Common Law, which makes them only voidable, not 
actually void upon the Death, &c. of the Perſon who makes them. 
The ſecond Diſtinction to be obſerved is, between the Things leaſed and 
the Leaſes thanſelves. 
Vide the It had been before obſerved, that Lea ſes for Years by Parſons and Vicars 
Book gra. determine abſolutely by their Death, without Entry, or other Ceremony; 
but if they make a Leaſe for Life or Lives, and die; or are removed, yer 
the Leaſe continues good till ſome Act done by the Succeſſor to avoid 
them; the Reaſon is, becauſe ſuch Leaſe for Life or Lives being an Eſtate 
of Freehold, could not paſs without the Solemnity of Livery and Seiſin; 
and therefore to defeat that, there muſt be an Act of equal Notoriety, viz. 
the Entry of the Succeſſor; and by conſequence, if the Succeſſor before 
ſuch Entry accepts the Rent, or does any other Act ſignifying his Conſent 
to fuch Leaſe, this affirms the ſame during his Time, fo as he can never 
after avoid it, becauſe it was only voidable, not actually void by the Leffor's 
Death, Cc. and conſequently capable of an Affirmance; and the Law is 
the ſame at this Day, as to Things which lie in Livery. 

Cro, Jac. But as to Things which lie in Grant or Prender, there ſeems a Diverſiy 
173. between the Common Law and the Law as it ſtands at this Day upon 
_— in- the before-mentioned Statutes ; for if a Biſhop makes a Leaſe for Lives 
260-1. of a Portion of Tithes, or other Things not manurable, reſerving the 
Palm. 13g. antient Rent, and dies, &c. and his Succeſſor accepts the Rent, yet this 
Degg. 134, Acceptance ſhall not bind him, becauſe the Leaſe was abſolutely void by 
_ Tit. the Biſhop's Death, Ac. who made it without Entry, or other Ceremony; 
Leaſe 41, and the Reaſon of its. being fo abſolutely void is, becauſe the Things 

leafed lying only in Grant or Prender, no Rent could be thereout re- 
ſerved, recoverable by the Succeſſor ; for diſtrain he could not, becauſe 
there was nothing wherein a Diſtreſs might be taken; and an Action of 
Debt would nat lie, becauſe the Leaſe being for Lives, no Action of 
Debt was maintainable till after the Lives ended; and therefore ſince his 
Acceptance of the Rent due at one Day will not enable him to ſue for it, 
if afterwards denied, he ſhall not be bound by ſuch Acceptance; but if 
the Tithes, or other Things lyivg in Grant, had been let for Years, there 
the Succefſor's Acceptance of the Rent would have bound him during his 
Time, becauſe then he might have an Action of Debt for any Ariears 
that ſhould incur after; and this Conſtruction ſeems to ariſe wholly 
from the Statutes before-mentioned, which, as appears before, were made 
wholly to provide for the Succeſſor, that he might not be impoveriſhed 
*Page 394* or prejudiced by the Acts of his Predeceſſor; for at Common Law all 
Leaſes he Lives or Years; as well of Things which lay in Grant as of 


Things which lay in Livery, were only voidable after the Biſhop's Death, 


c. not actually void: and herein the Law at this Day, as to Biſhops, ap- 
pears 
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pears to be the Reverſe of the Common Law as to Parſons, Vicars, Cc. 
tor as their Leaſes for Years were abſolutely void by their Death, c. but 
their Leaſes for Life or Lives only voidable ; fo here the Biſhops Leaſes for 
Lives are abſolutely void by their Death, Cc. whereas their Leaſes for 
Years are only voidable by their Succeſſor: But Quære whether the Com- 
mon Law made any ſuch Diſtinction as to LP in Livery and Things 
in Grant, either in caſe of Biſhops, or Parſons, Vicars, &c. for the only 
Diſtinction taken notice of in the Books is, between Biſhops, &c. who had 
the whole Fee abſolutely in them, and Parſons, Vicars, Ic. who had only 
a qualihed Fee, and between Leaſes for Years by Parſons, Vicars, Cc. 
and Leaſes for Life or Lives made by them ; but it ſeems clear, that if the 
Law be fo at this Day as to Biſhops, when they make Leaſes of Things in 
Grant, ſo it is as to all other Eccleſiaſtical Perſons, (except Parſons, Vicars, 
Sc) within the Statutes before-mentioned, that Leaſes for Lives of Things 
in Grant determine abſolutely by their Death, for the Reaſons before given 
but Leaſes for Years of ſuch Things in Grant are only voidable by the Sue- 
ceſſor, not abſolutely void; but as to Parſons, Vicars, &c. Leaſes for 
Years made by them, whether of Things in Livery or Things in Grant, 
determine abſolutely by their Death, if not duly confirmed, or the Statutes 
not purſued, becauſe then they remain at Common Law, where their Death 
or other Amotion was an abſolute Determination of all Leaſes for Years 
in general made by them, and conſequently of Leaſes for Years of Things 
in Grant, as well as others; and this Diſtinction in the principal Caſe be- 2 Rol. Rep. 
tween Leaſes for Lives of Things in Grant, and Leaſes for Years thereof, 2 —_ 
by Megs and other Eccleſiaſtical Perſons within the (aid Statutes (ex- jon. = 4h 
cept Parſons, Vicars, Ic.) that the one are abſolutely void by the Death, Cro. Car gc. 
Ec. of the Leſſor, and the other only voidable, ſeems to be a reaſonable 5 Co. 2. 
DiſtinQion, and to reconcile all the Books, which make it a great Queſtion, 19Co.60,61. 
if Leaſes in general by Biſhops, &c. not purſuant to the ſaid Statutes, are to. Jac. 173. 
abſolutely void by the Death, c. of the Leſſor, or only voidable; for if 
Leaſes for Years by them ot Things which le in Grant are only voidable, 
and not actually void, becauſe the Succeſſor is not without ſome Remedy 
for the Rent, and therefore may adhere to that, if he pleaſes, and affirm 
the Lea ſe for his Time; much leſs are Leaſes for Years or Lives of Things 
which lie in Livery, (though the Statutes are not purſued) abſolutely void 
by the Death, c. of the Leſſor, ſince in ſuch Caſes the Succeſſor has as 
full and ample Remedy for the Rent by Diſtreſs or otherwiſe, as he would 
have had if all the Circumſtances required by the Statutes had been pur- 
lued ; and then quzlibet poteſt renunciare Juri pro ſe intredudts ; and if the 
Succetlor thinks fit to wave the Defect of ſuch Circumſtances, and abide 
by the Leaſe, it would be unreaſonable, and againſt the Intent of the Sta- 
tutes, to put it out of his Power fo to do, by making the Leaſe aQually 
void, ſo as no Acceptance of the Rent, or other Act done by him, could 
affirm it ; but where his Acceptance of the Rent at cne Day will not help 
him to any Remedy for it the next, there it would be unreaſonable that 
ſuch an unwary Act ſhould ſtrip him of the Benefit intended for him by 
the ſaid Statutes, and where he had no Remedy for the Rent, ſhould have 
none for the Land neither, Which would totally fruſtrate the Deſign and 
Intent of the AR, and tend to the Impoveriſhinent of moſt Succeſſors to 
Eccleſiaſtical Perſons. > 

But this Acceptance of Rent, which ſhall affirm a voidable Leaſe muſt Palm. 5 1). 
be by him who is perfect Succeſſor ; therefore where the Succeſſor of a Biſhop of 
Biſhop, before he bad a Reſtitution of the Temporalties out of the King, 4c 90 
accepted the Rent reſerved by his Predeceſſor upon a voidable Leaſe, yet pas 
it was held, that notwithſtanding this Acceptance, he might well enter and * *8* 395 


avoid the Leaſe ; becauſe before ſuch Reſtitution ke was not perfect Suc- 


Vo. III. H h ceſſor; 
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ceſſor; and then ſuch Acceptance of the Rent ſhall not bind him, any 
more than if he had been a perfect Stranger. 

11 Co. 79. a. So where a Maſter of a College, or Head of any Corporation Aggregate 

Rol. — accepts Rent upon a voidable Leaſe made by his Predeceffor, ang the 

3 0 reſt of the Corporation, without Authority in Writing from the Corpon. 

lege's Caſe, tion to accept the ſame, this Acceptance ſhall not affirm the Leafe duti 
the Life or Continuance of ſuch Maſter or Head who fo accepted it; for 
the Right being as much in the Fellows, or other Members of the Colley 
as in the Maſter, Ac. himſelf, he cannot by any Act of his own concly® 
or bind them from their Entry upon any voidable Leaſe ; alſo he himſelf, 
in their Right, may enter to avoid fuch Leaſe, notwithſtanding his on 
Acceptance of the Rent. 

Rol. Abr. If a Biſhop's Bailiff, of his own Head, and without ary Order fromthe 

Hetley * Biſhop, receives Rent upon a voidable Leaſe made by the Predeceſſor at 

Cro. Car.gs. the Biſhop, this ſhall not bind the Biſhop ; but where a Biſhop maden 

Wheeler Leaſe for Lives of certain Lands, Parcel of the Manor of 4. releryin 

rer. Danby. Rent, but not in all T hings purſuant to the Statutes, and by conſequence 
voidable by the Succeſſor, and then the Biſhop dies, and another is made 
and the Bailiff of the Manor came? to him, and ſhewed him in genen, 
that there were certain Rents in Arrear of the ſaid Manor, and thereupon 
the Biſhop commanded him to receive the ſaid Rents, which he did zc- 
cordingly, and, amongſt the reſt, the Rent upon the ſaid voidable Leif, 
and after paid all the ſaid Rents to the Biſhop, without giving him Notice 
particularly of that Rent; yet this Acceptance ſhal) bind the Biſhop, he. 
cauſe he ought to take notice what Leaſes are made by his Predeceſſot, and 
what Rent he himſelf received, for, if he had no Title, he ought not i 
have received the Rent at all; if he had, he muſt be ſuppoſed to know it, 
and then his Acceptance of the Rent ſhews his Aſſent to the Leaſe upon 
which it was reſerved, 

Poph. 121. Alſo it is to be obſerved, that fo far as the Leſſor is bound by any va 

Leon. 309. or voidable Leaſes, fo far alſo the Leſſee, his Executors or Aſſigns, which 
ſoever of them have the Intereft, are bound thereby, and no farther ; ther- 
fore when the Leaſe is not void without Entry, if Rent be in Arrear after 
the Death of the Predeceſſor, the Succsſſor hath Remedy to recover ſuch 
Arrears, if he chuſes to aflirm the Leaſe ; but if the Leaſe be abfolutel 
void, the Succeſſor hath no Remedy at Law for any Rent incurred alter 
the Death of his Predeceſſor. 

Leon. 309, So the Leſſee of a voidable Leaſe, after the Death of the Leſſor, may 
maintain an Action of Treſpaſs againit any Stranger, who ſhall enter 
do any other Act of Treſpaſs upon the Land before the Leaſe be aQualh 

+ Becauſe avoided +. 


his Poſſel- 
fion intitles him to the Action of Treſpaſs, it being a poſſeſſory Action. 


2. By what Means and in what Caſes ſuch voidable Leaſes mif 
be made good. | 


Dyer 239. This in a great meaſure has been explained under the forezoing Die 
Pitz. Tit. fon , it remains only to ſhew, that, beſides Acceptance of the Rent, ther 
— are other Ways by which ſuch voidable Leaſes may be affirmed, as ) 
——— diftraining for Rent due at the Death of the Predeceſſor, or by bring 
15. an Action of Waſte againſt the Leſſee; or, in cafe the Leaſe be for Lit 

or Lives, by bringing an Aſſiſe for the Rent due after the Death of th 

Predeceſſor, or Acceptance of Fealty from the Leſſee ; all theie amount 


an Aftirmarce of ſuch voidable Leaſes, and make them good agpink 
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* Perſon who ſo affirms them, for his own Time, becauſe theſe Acts ſhew*Page 396 
a ſufficient Intent in the Succeſſor to continue and acquieſce in the Leaſes 
made by his Predeceſſor. 


3. The Manner of avoiding ſuch Leaſes as are only voidable. 


This may be done either by Entry, where the Leaſe is of Things cor - Dyer 222 

real and manurable, or by Claim where the Leaſe is of Things incor- Ayer and 
poreal ; as where a Leaſe for Years is made, rendering Rent, upon Condi- Oe. 
tion to be void for Non-payment, this Leaſe ſhall not be void without 22 
Demand made of the Rent; for if it were otherwiſe, it would be in the _ 3 
power of the Leſſee to make the Leaſe void at any Rent Day he thoughtin Margin. 
fit, and ſo to add the Wrong of making the Leaſe void to that of Non- 
payment of the Rent. 

And where an Entry is to be made, this may be done either by the Moor g2. 
Bailiff of the Party that would enter, or by other Perſons deputed for Dyer 223. 
that Purpoſe ; but a Bailiff, merely in virtue of his Office, cannot make 
an Entry for his Maſter without ſpecial Warrant, becauſe his Office is to 
manage his Maſter's Lands, and to take the Profits thereof to his Maſter's 
Uſe ; but to gain new Lands, which the Maſter had not before, does not 
belong to his Office as Bailiff ; beſides, an Entry being a Thing which the 
Maſter may or may not make, his Bailiff ſhall not determine his Election 
therein. 

Where a Corporation Aggregate have Title of Entry to avoid a Leaſe, Rol. Abr. 
they cannot command their Baililf to enter, unleſs it be by Deed ; for their 514. b. 
Parol Command in ſuch Caſe is void, and the Entry thereupon tortious, . 5, 
becauſe as a Body Politick they are invilible, and incapable of Acts as Bro. Tic. 
Natural Perſons are: But yet, per Curiam, if one diſtrains as Bailiff to a Corporation 
Corporation, though in Truth he he not Bailiff, yet he may make Conu- 9. C Co. 38. 
zance as ſuch, and if the Corporation agree thereto, it is good without!“ Oo. 11g. 
Deed, becauſe the Command he had in ſuch Caſe is not traverſable. 

But a Biſhop inay by Parol command his Servant to demand a Rent 4.Leon. 18r. 
or make an Entry, and this is good, becauſe as a Sole Corporation he is 7d verſus 
capable of the ſame Acts as all Natural Perſons are, WI 

A Dean and Chapter made a Leaſe for Years, rendering Rent, and Cro. Eliz, 
for Default of Payment the Leaſe to be void; the Rent was in Arrear, 167. 
and not paid; then they made a new Leaſe to another Perſon, and affix- 2 Leon: 97. 
ed their Seal to it in the Chapter-Houſe, before any Entry made upon; . 
the firſt Leſſee, and at the ſame Time made a Leiter of Attorney to one 1 8 
to enter and make Delivery of this Leaſe upon the Land, who. accord- 
ingly did it. And it was objeRed, that this ſecond Leaſe was void, 
becauſe the Deed being per:ctted as the Deed of the Corporation, by their 
afhxing their Seal to it, the Delivery after by the Attorney was void, it 
being perfect beſore; and the firſt Perfection of it as a Deed could not 
make it a good [ eaſe for Years, becauſe the firſt Leſſee was in Poſſetlion, 
and they made no Entry to avoid it; but yet per Curiam it was held to 
be a good Leaſe, and that there was no other Means for a Corporation 
to make a Leaſe but this; ard Gawdy faid, it was not the Deed or Leaſe Dav. 44. 
of the Corporation till Delivery, as of another Perſon z and therefore? Rol, os 
where it is faid in Davis 44. to be agreed, that if a Dean and Chapter,3 
put their Chapter Seal to a Deed, this is a perſect Deed thereby, without Vent. _ 
any Delivery; this muſt be underſtood when the Dean and Chapter are 3 Keb. 307, 
in Poſſeſſion, not when they are out of Poſſeſſion, or have only a Right; &-2d vertus 
and fo the Diverſity appears to be taken upon the Books; for otherwiſe”: 
the Leaſe muſt be inevitably void in ſuch Caſe ; for till it be ſealed, the*Page397 
Attorney cannot deliver it as the Deed of the Corporation ; and if the 
| Hha Sealing 
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Sealing perſects it preſently as their Deed, ſo that it cannot be deliver 

after, then it is void for want of an Latry, and fo all Ways the Leit 

would be void; which would be a very unreatonable Conſtruction, whe 

it may be ſo eaſily avoided ; and in the latter Books it is aid, that though 

the Putting of the Seal of a Corporation Aggregate to a Deed carr 

with it a Delivery, yet the Letter of Attorney to deliver it upon thy 

Land ſuſpends the Operation of it as an Efcrow till Entry, Sc. but je 

Leon. 306. the Corporation, if they think fit, may alter the Indenture of Leaſe jp 
Carter ver- groſſed make a Letter of Attorney to another, to ſea} and deliver it 3 
ſus Clay pool. their Deed or Leaſe to the Leſſee upon the Land, without firſt affixing 
r 3 their Seal to it; and ſo it was done in the Caſe of the Wardens and Fe. 
4 of St. lows of All Souls College in Oxford; but then, as it ſeems, the Attorney 
2 col. mult affix the Corporation Seal to it, and not any other Seal; but yet ip 
ge verſus one Book it is held per Curiam, that a Corporation Aggregate, as there the 
Lord Norris. Preſident, Fellows and Scholars of S“. John's College in Oxford, making 4 
Leaſe, are to ſubſcribe and ſeal it, and then deliver it by their Attorney, 

having a Letter of Attorney for it, and that they could not deliver it h 

any other Manner; but whether the Attorney might alſo afhx their Seal gr 


not, is not mentioned in the Cale, | 


— 


(1) Df Leaſes made by thoſe who Have but a par: 
| erg Eſtate oz Jntereſt in the Lands leaſed; 
n erein, 


1. Of Leaſes made by Tenant in Dower or Curteſy. 


Bio. Tit. S to which it will be ſufficient 10 obſerve, that if Tenant in Dower 
Acceptance or by the Curteſy make a Leaſe for Years, reſe:ving Rent, and die, 
14, 19 Tit. this Leaſe is abſolutely determined, ſo that no Acceptance of the Rent 
Leaſes 17. by the Heir or thoſe in Reverſion can make it good; though their Eſtate 
19. Plow. ig quodam modo a Continuance of the Eſtate of their Huſband or Wife, pet 
20, B72. - „ - ö 
Tro. Car. it is a Continuance of it only for Life. and they have no Power to con- 
398, 399. tract for, or intermeddle with the Inheritance, and conſequently their 
Jon. 354. Leaſes or Charges fail off with the Estate whereout they were derived, 
Vaugh.89-1. and the Leſſee is become Tenant by Sutferance by his Continuance of 


Poſſeſſion after. 


2. Of Leafes made by Tenant for Life, 


IRR Tenant for Life can make no Leaies to continue longer than his own 
— 9 Life; but if Tenant for Life makes a Leaſe for twenty Years generally, 
Anne May- and after he in the Reverfion confirms that Leaſe, and then the Tenant 
hew's Cale. for Life dies, though this at firſt would have determined by the Death of 
the Leſſor, yet the Confirmation hath made it good and unavoidable for 
the whole Term; but if the Leaſe had been for twenty Years, if ibe 
Leſſor Tenant for Life ſhould to long live, there if the Reverſioner had 
confirmed this Leaſe, yet it would not prevent its Voidance upon tht 
Death of the Tenant for Life, Ihe Diverſity between which Caſes is this 
That in the firſt Caſe the Leaſe being made generally for twenty Years, 
nothing appears to the contrary but that it was a good Leaſe for that 
page 398 * Time abſolutely ; for the Death of the Leſſor, which would determine" 


ſooner, does not appear in the Leaſe itſelf ; then when the Reverſioner, vis 
| | alone 
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alone could take advantage of that implied Limitation, thinks fit to wave 
it. and confirms the Leaſe, as it was made at firſt, tor twenty Years ablo- 
lutely, this makes it his own Leaſe for ſo much of the Time as would 
have fallen into his Reverſion by the Death of the Jenant for Life, before 
the Twenty Years run out ; but in the other Caſe, the Death cf the Tenant 
for Life being made the expreſs Limitation and Circuniſcription of the 
| twenty Years in the Leaſe itſelf, no Confirmation of that Leaſe, as ſo li- 
mited can enlarge it to extend beyond the Life of the Leſſor, that being 
the expreſs Determination athxed to it. AT : 
And yet we find one Cafe where it is held, that if a Man makes a 10Co. 49. a, 
Leaſe for twenty-one Years, if the Leſſee fo long live, and after the 
Leſſor and Leſſee join in a Grant by Deed of the Term to another, 
and after the firſt Leſſee dies within the Twenty-one Years, that yet 
the Grantee ſhall enjoy it during the Reſidue of the Term abſolutely, _ 
But to reconcile this Caſe with the other, it muſt be intended, that in 
the Alignment no Notice is taken of the expreſs Limitation affixed to 
the Leaſe, but that they joined in an Aſſignment of the Leaſe for the 
Refidue of the T'wenty-one Years, and then it may well be conſtrued to 
amount to a Confirmation by the Lefſor for that Time, as the Leſſor may 
confirm the Land to the Leſſee for any longer Time, and thereby enlarge 
his Eſtate or Intereſt, EY 
If 4. Leſſee for the Life of B. makes a Leaſe for Years by Indenture, Co Lit. 4. b. 
ard after purchaſe the Reverſion, and then B. dies, A. ſhall avoid his own 6 Co. 15. a+ 
Leaſe, notwithſtanding he hath now an Eſtate capable of ſupporting the RJ. Abr. 
Leaſe for the whole Term, for he may confeſs the Leaſe for Years as it 78. 
was, and avoid it by ſhewing his own Eſtate in the Lands at the Time of 
D that Leaſe made, and is not eſtopped to do this, becauſe an Intereſt paſſed 
from him, he well may confeſs and avoid. | 
B. Tenant for Life of C. and he in the Remainder or Reverſion in co. Lit. 45.8. 
Fee join in a Leaſe for Years by Indenture, this during the Lite of C. is Dyer234. b. 
the Leaſe of B. who then only had the preſent Intereſt in the Lands, and Moor, pl. 
the Confirmation of him in the Remainder or Reverfion ; but after the _—_ 939. 
Death of C. then this becomes the Leaſe of him in the Keverſion or Re- 6 Ke. 2 
mainder, and the Confirmation of B. for the Leſſors having ſeyeral Eſtates 
in them in ſeveral Degrees, the Leaſe ſhall be conſtrued to move out of 
each one's reſpeCtive Eſtate or Interett as they become capable of ſupporting 
thereof, which is the moſt natural and uſeful Conſtruction of the Leaſe, 
eſpecially as there can be no Eſtoppel in this Caſe, by reaſon of the ſeveral 
Intereſts which paſſod fiom each; and therefore during the Life of Tenant 
for Life, if the Leſſee. being evicted, ſhould declare of a Leaſe by both, 
this would be againſt him, as was adjudgea, becauſe for that Time it was 
only the Leaſe of the "Tenant for Lite, 


3. Of Derivative Leaſes, or by one who is but a Leſſee for Years him- 
felf. 


As a Leſſee for Years nay attign or grant over his whole Intereſt ; fo p;4 Tit. 
he may grant it ſor any tewer or lefler Number of Years than he himſelf 4/igzment 
holds it; and ſuch Detivative Leſſee is compellable to pay Rent, perform aud Cove- 
Covenants, Cc. according to the Terms agreed in ſuch Grant or Aſſign- 4 
ment; alſo it is faid in (@) Broke, that a Termor fo aſſigning may diſtrain (e) Bro. Tit. 
for the Rent, without any Power referved for that Purpoſe, though a Per- Diftrefs 7. 
lon who aſſigns his whole Intereſt cannot, becauſe he has no Reverſion. | 

gut tuch Derivative Leſſee is not liable to the Rent reſerved on the *Page 399 
original Leaſe, otherwiſe than as his Cattle may be liable to a Diftreſs for 

Rent- 
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2 Vern. 296, Rent-arrear to the original Leſſor, as any Stranger's Levant and Couchant 
37 4. & vide may be; for there is no Privity between him and the Original Leſſor, ag 
_ Eliz- there is between a Leſſor and Aſſignee ; and therefore ſuch a one, though 
Leon. 179. he take the whole Term, except one Day, ſhall not be liable to any of the 
Covenants in the original Leaſe. 
| Preced. Leſſee of a Prebend makes an Under-Leafe, and the Leaſe being pretty | 
Chan. 124. far ſpent, he requeſted the Tenant to ſurrender, to enable him to renew, 
ee and offered to give any Security to grant him a new Leaſe for ſo many 
xt auger Years as he had to come in his old one; but the Tenant was obſtinate and 
s. C. would not, unleſs his Landlord complied with ſome Demands of his; upon 
which he brought his Bill in Equity to inforce him to a Compliance; but 
my Lord Keeper ſaid, though it were a Benefit to the Plaintiff, and no Pre- 
Judice to the Defendant, yet there being no Agreement in the Deed for that 
Purpoſe, he could do nothing in it. 
But nov by the 4 Geo. 2. cap, 28. ſect. 6. it is enacted in the Words 
following, viz. ** Whereas many Pcrſons hold conſiderable Eſtates by 
% Leaſes tor Lives or Ycars, and leaſe out the ſame in Parcels to ſeveral 
% Under-Tenants, and whereas many of thoſe Leaſes cannot by Law 
* be renewed without a Surrender of all the Under-Leaſes derived out of 
„„the fame, fo that it is in the Power of any ſuch Under-Tenants to 
prevent or delay the Renewing of the principal Leaſe, by refuſing to 
« 1urrender their Under-Leaſes, notwithſtanding they have covenanted ſo 
« to do, to the great Prejudice of their immediate Landlords, the firſt 
Leſſees; for preventing ſuch Inconveniencies, and for making the 
„Renewal of Leaſes more eaſy for the ſuture, be it enacted by the 
“Authority aforeſaid, that in caſe any Leaſe ſhall be duly ſurrendered 
« in order to be renewed, and a new Leaſe made and execured by the 


&« chic? Landlord or Landlords, the fame new Leale Thall, without a 
« Surrender of all or any the Under-Leaſes, be as good and valid to all 
&« Tntents and Purpoſes, as if all the Under-Leaſes derived thereout had 
« been likewiſe ſurrendered at or_betfore the Takin SPSS new. Leaks 
And all and every Perſon ITand every Perſon and Perſons, in whom any Eftate for Lite or 


— . Fa | — — . 
« Lives, or for Years, ſhall from Lias IIe be veitzdby-viriue ol 
r 


„ ſuch new Leaſe, and his, her, and their Executors and Xüminittratots, 


* continued ; and the center Landſord and Landords ſhall have and be 


upon tt ages, Lands, Tencments and Hereditaments comprized 

* in avy ſuch Under-Leafe, for the Rene Tart Dues referved by fuch 

hy ale, fo far he far ecd not the Re nd Duties le- 
Pew Leaie, 10 ar 2s tne iame exceed nor tne nents and unes. 

a Nn the. Leaſe, Cut of which ſuch Under-Leaſc was derived, as 

* they would have had incaſe ſuch former Leaſe had been ili continued, 


« or as they would .have_hadoin calc me reſpective Under-Leafes had 
* been renewed under ſuch new principal Leaſe ; any Law, Cc. 


—_— 


4. Of Leaſes made by a Diſſeiſor or Diſſciſee. 


Co. Lit. 200. If a Diſſeiſor makes a Leaſe for Years, or grants a Rent- Charge, and 
Poph. 59. the Diſſeiſee confirms it, and after re-enters, yet he ſhall not avoid the 
. Leaſe or Rent, becauſe by his Confirmation of them he hath departed 
with ſo much of his antient Right, which incorporates and mixes with the 
Leaſe or Grant, fo that he can never after avoid them. 


If 
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If one be diſſeiſed of Lands, and whilſt he is out of Poſſeſſion intends Page 460 
to make a Leaſe for Years, the Way is to prepare a Deed of Leaſe, and Co.Lit.48.b. 
after he hath ſigned and fealed it, before any actual Delivery thereof, Cro. Eliz. 


. 4 3 i 1 ' 483. 
as his Deed, to deliver it as an Eſcrow to a third Perſon, to be delivered 8 


as his Deed after Entry and actual Poſſeſſion taken in his Name, or g/ er. 


after Signing and Sealing before actual Delivery, he may make a Letter Co. gs. 
of Attorney to a third Perſon, to enter upon the Land in his Name Cro. Eliz. 
and after ſuch Entey to deliver it upon the Land, or elſewhere, as his 44%. : 
n ing 


Deed, to the Leſſee, and though ſuch Letter of Attorney be affixed to they... 5 Far. 


Deed, and to make it an effectual Letter of Attorney, that muſt bez Bendl. 81. 
ſealed and delivered, yet the Sealing and Delivery of that by the Leſſor, 2 Rol. Abr. 


though affixed to the Deed of Leaſe, will not be conſtrued a Delivery of 25. 
the Leaſe itſelf, becauſe no inch Intent appears, but the contrary; and g, 
therefore the Delivery of the Letter of Attorney ſhall have no more In- oy 
fluence upon the Deed of Leaſe, than if it had not been afhxed thereto ; 
or ſuch Diſſeiſee may prepare a Deed of Leaſe, and at the ſame Time 
execute a Letter of Attorney to a third Perſon, to enter upon the Land, 
and after ſuch Entry to ſign, ſeal and deliver the Leaſe as his Act and 
Deed to the Leſſee: And all theſe Ways are good, becauſe the Delivery 
is the eſſential and finiſhing Part of a Deed ; and if the Poſſeſſion and 
Seiſin be reduced before that comes, the Delivery after is as effectual 
as if the whole Deed had been prephted and executed after; becauſe till 
the Delivery, the Deed took no Effect, and when the Delivery was, he 
was in actual Poſſeſſion, and conſequently might make ſuch Leaſe; but 
if ſuch Diſſeiſee, being cut of Poſſeſſion, had ſealed and delivered the 

| Deed of Leaſe as his Deed, though he had after actually entered upon 
the Land, and then delivered the Leaſe again as his Deed, yet no In- 
tereſt would paſs to the Leſſee by either of theſe Deliveries ; for, as his 
Deed, it took abſolute Effect by the firſt Delivery, and then the ſecond 
Delivery, to make it his Deed, was void and to no Purpoſe; for a 
Deed cannot have two Deliveries; and the firſt Delivery, to make it a 
Leaſe, was void, becauſe he was then out of Poſſeſſion, and had only 
a Right of Entry, which he could not transfer to a Stranger; and 
theretore the Leaſe is abſolutely void to carry any Intereſt to the Leſſee; 
and ſo it would be, if after tuch Delivery of it as his Deed, he had 
made a Letter of Attorney to enter and deliver it as his Deed upon the 
Land, for the firſt Delivery made it his Deed effectually; but that could 
pals no Intereſt, becauſe he was then out of Poſſeſſion, and the ſecond 
Delivery to make it a Deed, was void, becauſe it was his Deed by the 
firit Delivery, and thereiore cannot be delivered again; and Quære, in 
the Caſe above-mentioned, if the Letter of Attorney were at the Con- 
clufon of the Deed of Leaſe, in the very fame Parchment or Paper 
whether the Diſſeiſee could diflinguiih his Sealing and Delivery of that 
as a Letter of Attorney, ſo that it hould not amount to a Sealing and 
Delivery of the Deed it{cif, and thereby, make void any after Delivery, 


when the Poſſeſſion and Seiſin were reduced. 


The Heir after the Death of his Anceſtor, before any actual Entry, Plow. 137. 


may make a Leaſe for Years, hecauſe the Poſſeſſion in Law was caft 
upon him immediately by the Death of his Anceſtor, and none had 
Poſſeſſion in Fact; but if a Stranger had firſt entered by Abatement, 
then ſuch Leaſe made by him atter would be void, becauſe by the 
Entry the Stranger gained Poſſeſſion in Fact, which deveſted the Poſ- 
ſeſſion in Law ot the Heir, and ſo he had neither Poſſeſſion in Fact nor 
Law, whereof to make a Leaſe, and conſequently the Leaſe mult be 


void. 


If the Heir of the King's Tenant in Capite, or in Socage, before fu, Tit. 


Livery, or after Office found, makes a Leaſe for Years, this ſeems to be Leaſes 57. 
good, Sav. 55. 
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ood, for ſuch Leaſe being only a Contract between the Leſſor and 
eſſee, may be made before any actual Entry, by reaſon of the Pof. 
Page 401 *ſeſſion and Seiſin in Law, which were caſt on him by the Death of his 
Anceſtor ; but if he had made a Feoffment in Fee, or a Leaſe for Liſe he. 
fore Livery ſued, theſe could not be made without actual Entry into the 
Land to make Livery of Seiſin, and ſuch Entry would be an Intruſion 
upon the King's Poſſeſſion, and amounts to a Forfeiture, by attempting to 
take a Freehold out of the King. 


5. Of Leaſes made by Joint-tenants or Tenants in Common. 


As to Leaſes by Joint-Tenants and Tenants in common, we ſhall here, 
for Method fake, ſet down ſome of the moſt remarkable Caſes relating 
thereto, though theſe Matters are more fully treated of under their pro- 


It is fad per Heads . 


enants in ; | 
Common cannot make 2 joint Leaſe, ide the Caſe of Heatherly v. Weſton P. 4 Geo. 3. 2 Will, 232, 


Co. Lit. 163. 1. Then, if two Joint-Tenants are in Fee, and one lets his Motety to J. f. 
— _ for Years, to begin aſter his Death, this is good, and ſhall bind the other, if 
Rol. * he ſurvives; becauſe this is a preſent Diſpoſition, and binds the Land from 
348. the Time of the Leaſe made, ſo that he cannot aſter avoid it; but a Deviſe 
for Years in ſuch Manner, by one Joint-tenant, would not bind the other 
ſurviving, becauſe that is no preſent Diſpoſition, nor binding upon the Devi- 
for himlelf, inaſmuch as he may revoke or cancel his Will, ard ſo deſtro 
that Deviſe ; and therefore ſuch Deviſe, not taking effect to any Purpoſe 
till his Death, comes too late to prevent the Survivorſhip, which being 
the elder Title, ſha!l be preferred, and ſhut out the Deviſe; fo all Grants 
or Charges, by one Joint-tenant out of the Land, fall off with his Life, 
and cannot affect the Survivor, becauſe they being no immediate Diſpoſi- 
tion of the Land itfelf, that comes whole and intire to the Survivor under 
the firſt Title, and, by conſequence, over-reaches all intermediate Charge 
or Grants thereout by the other Joint-tenant who is dead. 
Co. Lit. 186, But if one Joint-tenant grant Veſturam or Herbagium terre for Years, and 
dies, this ſhal! bind the Survivor ; ſo if two Joint-tenantrs are of a Water, 
and one grants a ſeparate Piſcary for Years, and dies, this ſhall bind the 
Survivor; becauſe in theſe Cafes the Grant of the one Joint-Tenant gives 
an immediate Intereſt in the Thing itſelf whereof they are Joint-tenants. 
Moor, pl. If two Joint-tenants for Lite are, and one of them makes a Leaſe for 
2 1 Years of his Moiety, either to begin preſentlo, or aſter his Death, and dies, 
assis verl. this Leaſe is good and binding againſt the Survivor ; the Reaſon whereof is. 
Bart, that notwitnſtanding the Leaſe for Years, the Joint-tznancy in the Freeho'd 
3 Bulſ. 253. ſtil] continues, and in that they have a mutual Intereſt i» each other's Lite, 
Rol. Rep. ſo that the Eſtate in the Whole, or any Part, is not to determine or revert 
| "Hi 18, to the Leſſor till both are dead; for the Life of the one, as well as of the 
Fw. 2 other, was at firſt made the Meaſure of the Eitate granted out by the Leſ- 
Cro, Jac. 91. ſor ; and therefore ſo long as either of them lives, it the Joint-tenancy con- 
3 Bull. 131. tinues, he Is not to come into Poſſeſſion. Now theſe Joiat-tenants having a 
"Uh LIL. 184. reciprocal Intereſt in each other's Life, when one of them makes a Leaſe for 
: Years of his Moiety, this does not depend for its Continuance on his Life 
only, but on his Life and the Life of the other Joint-tenant, whichſoever 
of them ſhall live longeſt, according to the Nature and Continuance of the 
Eſtate whereout it was derived; and then, fo long as that continues, ſo long 
the Leaſe holds good, and, by conſequence, fuch Leſſee ſhall. hold out the 
ſurviving Joint-tenant and the Reverſioner, till the Eſtate, whereout his 


Leaſe was derived, be fully determined; but if a Rent were OY 4 
1 uc 
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ſuch Leaſe, this is determined and gone by the Death of the Leſſor, for Co. 96. 
the Survivor cannot have it, becauſe he comes in by Title Paramount the O. Lit. 185. 
* Leaſe and Heirs of the Leſſor have no litle to it, becauſe they have yjoor 15 
no Reverſion or Intereſt in the Land; but Quęre, if the Executors or Ad- gp, _ 3 
miniſtrators cannot maintain an Action of Debt or Covenant, either upon 864 
the Covenant in Law, or expreſs Covenant, for Payment of the Money, 
if there be any. 

A. and B. joint-tenants for their Lives, 4. by Indenture leaſes the Moiety cro. jac. gi. 
which he holds in Jointure with B. to C. for fixty Years from the Death of Moor, pl. - 
. if he the ſaid A. ſhould fo long live, and demiſes the other Moiety to C. 1974: 
for ſixty Years from his own Death, if B. thall fo long live; then A. dies, cory 129 5 
and B. ſurvives; and it was adjudged, that this Leaſe was void for both . 
Moieties ; for by the firſt Words it was a good Leaſe from A. of his Part, 
upon the Contingency of his ſurviving B. but that never happened; and as 
to B.'s Part, A. had no Power to leaſe or contract for it during the Life of 
B. though he had happened after to ſurvive him, for that it was but a bare 
poſſibility, which could not be leaſed or contracted for; and therefore the 
Leaſe was void in the Whole. 

A. and B. Joint-tenants for their Lives, 4. leaſes his Part for ſixty Years, Cro. Jac. 
if he and B. ſo long live, then B. ſurrenders his Part, and takes back a new 377- 
Eftate ; then A. dies, living B. and it was adjudged, that this Leaſe made m_ " 
by 4. was determined by his Death; for the Joint-tenancy, which would Bult. 130. 
have given them, or their Leſſees, an Intereſt in each other's Life, is by Rol. Abr. 
the Surrender of B. determined and gone, and then the Leaſe of A. ſtood 131. Daniel 
ſingle on his own Life, and conſequently by his Death is determined; fo _ oa; ad- 
it would be, if after ſuch Leaſe for Years by one Joint-tenant, they had“ e. 
made Partition of the Joint-Eſtate, and then the Leſſor had died, his Leaſe 
would be at an end, becauſe the Joint-tenancy, which ſhould have ſup- 
ported it after his Death, is by the Partition defeated and gone. 

If one Joint-tenant or Tenant in common makes a Leaſe for Years of his Co. Lit.186. 
Part to his Companion, this is good; for this only gives him a Right of *: 
taking the whole Profits, when before he had but a Right to the Moiety 2 83. 
thereof; and he may contract with his Companion for that Purpoſe, as — pl. 


well as he may with any Stranger. 194. 
Rol. Abr. 
851. 


6. Of Leaſes made by Copyholders. 


If a Copyholder takes upon him to make Leaſes, not warranted by the Moor 184. 
Cuſtom of the Manor, and without the Lord's Licence, this is a Forfeiture Salk. 186. 
of his Copyhold, but no Diſſeiſin to the Lord; and the Leaſe is good againſt Pl. 5: 
every body but the Lord, 

And it ſeems not to be material whether ſuch Leaſe be by Parol or in Moor 292. 
Writing ; but it muſt be a perfect Leaſe, and muſt have a certain Beginning Heil. 122. 
and certain End, for otherwiſe the Leaſe is void, and carries but an Eſtate Bulſ. 189. 
at Willat moſt ; which is no Forfeiture, 

A. Copyholder for Life having got B. to be bound with him for 100 J. 2 Med. 79. 
and given him a Counterbond, executes a Deed, whereby reciting the Coun- Rc. 
bond, and the Eftate A. had in the Lands for Life, A. covenants, grants ver. &.. 

\4 agrees for himſelf, his Executors, Adminiſtrators and Aſſigns, with B. 
che, his Executors, and Adminiftrators, ſhould hold and enjoy theſe 
nds, from the making of the Deed, for ſeven Years, and ſo from the 
hof ſeven Years to ſeven Years, for and during the Term of forty-nine 
Years, if A. ſhould ſo long live, and a Covenant, that if the 100 J. were 

paid, ard B. indemnified, the Deed to be void; and the Queſtion was, Page 403 
Whether this would amount to a Leaſe for forty-nine Years, it the Copy- 
holder 
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holder ſhould fo long live; and fo being in the Caſe of a Copyhold, and no 
Cuſtom to warrant ſuch Leaſe, be a Forfeiture of the Eſtate? And it was 
argued to be no Leaſe, becauſe ſuch Conſtruction would be a Wrong to 
both Parties ; to the one, by defeating his Security, and to the other, by a 
Forfeiture of his Eftate ; which would be unjuſt ; when by conftruing it 
only to be a Covenant for the whole, each might be ſafe, and their Inten- 


tion anſwered ; and it was faid, that the Caſes, wherein ſuch Words have 


been held to amount to a Leaſe, were all of them in Caſes of Freehold, 
where no ſuch Miſchief could enſue ; but the Court, potwithſtanding, in- 
clined this was a good Leaſe by the Intention of the Parties, and conſequent. 
ly a Forteiture ; tor then the 1 would have found it ſo; but if the Words 
had been doubtful, and ſuch as would admit of divers Conſtructions, there 
to prevent a Forfeiture, it ſhould be taken to be only a Covenant, but here 
the Words are plain and clear; but no Judgment was given. 


2 Keb. 267. A Copybolder, by Articles of Agreement, covenanted and promiſed with 


Lenthall 
verſ. The- 


mas, 


Cro. Eliz. 
1 43. 

Hare verſ. 
Cicely. 


Litch 199. 
Godb. 364. 
Jon. 187. 
Noy 92. 

in all the 
S. C. be- 
tween Aſb- 
field and 


Aſsfield, 


another, that he ſhould hold at Halves for a Year, according to the Cuſtom 
of the Manor, at ſuch a Rent, and fo from Year to Year for five Years; 
this was adjudged no Forfeiture, for the Prejudice that would enſue on ſuch 
Conſtruction to the Copyholder ; alſo the Leaſe being worded ſecundum Con- 
ſuetudinem Manerii is tied up to the Cuſtom of the Manor; ſo that if there 
be no Cuſtom to warrant this Manner of Leaſing, the Leaſe itſelf falls to the 
Ground; alſo there was further in the Leaſe a Covenant, that if the Leſſor 
put out the Leſſee, he ſhould be allowed ſo much Rent by Way of Retain- 
er; fo that the Leſſee was at Uncertainty whether he ſhould enjoy it during 
the whole Term; for this gave the Leſſor Liberty to put him out, making 
the Allowance agreed upon, and ſtipulated between them ; and beſides, it 
was doubted if the Words covenant and promiſe that he ſbould enjoy for ſuch 
a Time, would amount to a Leaſe, or were not rather relative to enjoying 
after a Leaſe made; for the Word covenant is none of thoſe reckoned up to 
make a Leaſe ; and in the Caſes where it hath been ſo held, it was joined 
with the Word agreadit, which imports a mutual Conſent or Agreement 
of both Parties; and here, though there be the Word agreed or Agreement, 
yet it is only in the Style of the Articles; alſo here the Covenant is quietly 
to enjoy, which a fortiori does not make a Leaſe, but regards only the 
Manner of enjoying it after a Leaſe made, and being only to hold at Halves, 
it can be no Leaſe : This is the Manner of reporting this Caſe, which ariſes 
ſo by Jumps and Steps, and is fo incoherent]y put, that it is hard to conclude 
any L hing from it relative to the Matter before us; beſides that the Giſt 
of the Caſe ſeems to turn upon the Words holding at Halwes ; for they are 
to govern and explain the WorJs covenant and promiſe, which of them- 
ſelves may be applied to ten thouſand other Things, and have no Meaning 
at all, till the ſubſequent Words explain what it is he covenants and pro- 
miſes ; and the Words holding at Halves are of fo ambiguous and doubtſul 
a Signification, that according to the Rule taken in thg foregoing Caſe, 
they might well leave Room tor the Court to make ſuch a Conſtruction 
as ſhould prevent a Forfeiture; and in one Cale it is expreſly held, that 
expoſing to Half is no Leaſe, but only a Liberty to plough and ſow, but 
paſſes no Intereſt, nor can the Leſſee have "Treſpaſs for breaking the Soil; 
but in the ſame Book it is ſaid, that if he had expoſed it to Halves for 


two or three Crops, this had been a Leaſe. | 


An Infant Copyholder, without Licence of the Lord, made a Leaſe for 
Years by Parol, rendering Rent, and at full Age was admitted, and accepted 
the Rent, and then ouſted the Leſſee; and in this Caſe, though it was 
agreed, that a Leaſe for Years, rendering Rent, by an Infant, of Freehold 
Lands, was only voidable ; yet it was urged, that in caſe of a Copyhold it 
would be otherwiſe ; becauſe the Leaſe not being warranted by the Cuban, 

| wou 
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* would be a Diſſeiſin to the Lord, and conſequently a Forfeiture of his Co- *Page 404 
yhold, which being a great Miſchief to the Infant, the Court ought rather 

to help him, by adjudging ſuch Leaſe to be abſolutely void ; but, not- 
withſtanding this, it was adjudged, that the Leaſe was a good Leaſe till 
avoided, and that a Leaſe for Years by a Copyholder without Licence is 
not a Diſſeiſin ; and admitting it ſhould be a Forfeiture in this Cafe, yet if 
the Lord enters for it, the Infant may re-enter upon him, and ſo is 
no Miſchief ; and therefore he, having accepted the Rent at full Age, hath 
made it good and unavoidable ; and Jones lays, that it was held to be no 
Forleiture as to the Lord, but that admitting it were, yet it was a good 
Leaſe as to all Strangers ; and that for this Reaſon principally it was ad- 
judged ſuch me had made it good. 3 

A Copyholder for Life made a Leaſe for a Year by Indenture, dated ſuch "x0 Gn 
a Day, and the ſame Day, by another Indenture, makes a ſecond Leaſe to \ 48 49. 
the ſame Party for a Year, to commence ſuch a Day, being two Days forks Abr. 
the firit Leaſe ſhould expire; and by another Indenture dated the fame Day 598. Mat. 
and Year, makes a third Leaſe of the ſame Lands to the ſame Party, to — veel. 
commence ſuch a Day, being two Days after the ſecond Leaſe would expire; mw 
and ſo betwixt each Leaſe two Days betwixt the Beginning of the new 
Leaſe and the End of the former; and if this was a Forfeiture of his Eſtate, 
becauſe the Cuſtom of the Manor warranted a Leaſe but for a Year only, 
was the Queſtion, And it was agreed, that whether the Cuſtom of the 
Manor, or the general Cuſtom of the Realm, allows a Copyholder to make 
a Leaſe for a Year, this ought to be a Leate in Poſſeſſion, and he cannot, 
after ſuch Leaſe made, make another in Reverſion; and theſe three Leaſes 
being made all at one Time, ſhall be intended one intire ContraR, and fo 
a Leaſe for three Years, which is more than the Cuſtom warrants, and 
conſequently a Forfeiture ; and the Intervention of two Days between each 
Leaſe was but a Fraud and Covin to defeat the Lord of his Forfeiture which 
ſhall not avail ; and therefore it was adjudged againſt the Copyholder, that 
he had forfeited his Eftate. 

So where a Copyholder, who by the Cuſtom of the Manor could make co. jac. 
à Leaſe for one Year only, made a Leaſe for a Year excepting the laſt Day 308. 
of the Year, & fic de Anno in Annum, excepting the laſt Day of every Year, Bull. 215. 
during his own Life ; this was adjudged, by all the Court, clearly to be a _ . 
Forieiture, and the Except: ion of a Day at the End of every Year to be only 1318 
a Shiſt to evade the Cuſtom; which it cannot do; for it is a Leaſe certain Me. 
for two Years at leaſt, excepting two Days, which in effect, is a Leaſe for | 
more than one Year ; and if he might by ſuch Exception of a Day or 
two, at the End of two Years, get out of the Reach of a Forfeiture, he 
might then make a Leaſe for twenty Years, or what other Time he thought 
fit, which the Law will not permit; and in Bul/. this Manner of Leaſing, ap- 
pears expreſly to have been by Articles, by way of Covenant, that he ſhould 
have the Land in that Manner, not by Words of immediate Leaſing, which 
make this a direct Authority, that a Covenant that he ſhall have or enjoy ſuch 
Lands, amounts to an immediate Leaſe, and not a Covenant barely ; and 
though it were in caſe of a Copyhold, yet it would not fave the Forfeiture. 

So if a Copyholder makes a Leaſe tor a Year, & jic de Anno in Annum Rol. Abr. 


during ten Years, this is clearly a good Leaſe for ten Years, and if not = 
warranted by the Cuſtom, will bc a Forfeiture of his Eſtate, mo Jas. 
301. 
2 Mod. 81. 


Theſe Caſes being ſo adjudged, and that a Copyholder cannot, either 
by way of Covenant, or of executory and renewable Leaſes annually, 
prevent the Forfeiture of his Eſtate, if he exceeds the Number of Years 
warranted by the Cuftom, and has no Licence from his Lord for that 
Purpoſe ; let us ſee if there be any Way yet found out to avoid this Miſ- 
chief, and yet make over to the Leſſee ſome Certainty that he ſhall enjoy 
the Lands after the Term warranted by the Cuttom is expired, without 

which. 
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which few will care to take Leaſes for ſo ſhort a Term as the Cuſtoms of 
Page 405 moſt Manors generally allow; and we find one Caſe where an Attempt of 
Cro. Jac, this kind was made, and it ſeems to have ſucceeded accordingly : the Caſe 
2 ee. Was this: A Copyholder made a Leaſe for a Year only of his Copyhold 
Lady 2 Land, according to the Cuſtom, and covenanted that after the End of this 
zague's Caſe, Year the Leſſee thould have or enjoy the fame Lands for another Year, and 
ſo de Anno in Annum ſor ten Years ; this was held by Telwerton Juſtice to 
be no ſuca Leaſe as would make a Forfeiture, becauſe he had a lawfy] 
Eſtate but for one Year only; and the Court agreed with him herein; and 
this ſeems to be a very reaſonable Conſtruction; for when he had in expreſg 
Terms leaſed it but for one Year only, and after in the Deed covenanted 
for the Leſſee's having or enjoying it for a longer Term, this Variation in 
the Manner of Expreſſion mult vary the Senſe of it likewiſe ; for now it ap- 
pears that he intended by the Covenant ſomething different from the Leaſe 
itſelf, otherwiſe he would not have departed from that Form of Expreſſion, 
which was the moſt proper and natural whereby to ſigniſy his Intention of 
Leaſing; and then it would be unjuſt and urnatural to ſtrain the Covenant, 
which has a Meaning proper and peculiar to itſelf, to ſiguify the ſame with 
the firſt Part of the Deed, which varies not only in Form, but was alſo in- 
tended to quite another Purpoſe. 
Rol. Abr. And perhaps in ſuch Covenant it may be ſtill better if it were worded 74 
— If 262 Permit and ſuffer the Leſſee to have, hold, and enjoy the Lands in ſuch 
3 25 Manner; for a Covenant in that Form, even of Freehold Lands will not 
amount to an immediate Leaſe, becauſe the Words permit and ſuffer prove 
that the Eſtate is till to continue in him from whom the Permiſſion is to 
come ; for if any Eſtate thereby paſſed to the Covenantee, he might hold 
and enjoy it without any Permiſſion from the Covenantor ; and therefore 
in ſuch Caſe the Covenantee hath only the bare Covenant for his Security 
of Enjoyment, without any actual Eſtate made over to him. 


7. Of Leaſes made by Executors or Adminiſtrators, 


Pide Tit. Executors and Adminiſtrators, as they may diſpoſe abſolutely of Terms 
Nw for Years veſted in them in Right of their Teſtators or Inteſtates; ſo may 
— they leaſe the ſame ſor any fewer Number of Vears, and the Rent reſetved 
on ſuch Leaſes ſhall be Aſſets in their Hands, and go in a Courſe of 
6 Co. 63. Adminiſtration. | 
$7. b. Sir So where Leſſee for fifty Years of a Reverſion expectant upon a Leaſe 
Moyle for Life makes his Will in Writing, and thereof appoints one B. his Son, an 
_ Sal. Infant of three Years of Age, Sees and dies; Adminiſtration is 
3 -* granted to C. durante Minori tate of B. generally, then C. makes a Leaſe 


29. 
Princ.'s for ten Years, without reſerving any Rent, for*aught . and yet 
Calc, this Leaſe was held good, becauſe, by the Eccleſiaſtical Law, Minor 1 7 


Annis non admitlitur fore Executor; and therefore Adminiſtration being 
8 generally during his Minority, the whole Term and Power of 

iſpoſing thereof, for that Time, veſts as abſolutely in the Adminiſtrator as 
it would have done in the Executor himſelf, it he had been of an Age 
capable of acting therein; becauſe for that 'Time the Teſtator died Quaſi 
Inte/tatus, and the Adminiſtrator for that Time hath the ſame Power as if 
he had actually died Inteſtate ; and theteſote ſuch Leaſe is good, at leaſt 
till the Executor attains his Age of ſeventeen Years, when ſuch Adminiſtra- 
tion ceaſes ; and ſome held that ſuch Leaſe would hold good after, till the 
Executor avoided it by actual Entry, by reaſon of the general Power which 
ſuch Adminiſtrator had in the mean Time; and therefore ſuch continuing 
Acts are not ipſo fas determined by the ceaſing of the Adminiftration, 
put are only voidable in the ſame Manner as other Leaſes would be, * 
7 


LEASES and TERMS ror YEARS. 


by an Entry of the Executor, when he comes to take upon him that *Page 406 
Office ; but if the Adminiſtration had been ſpecial, ad Opus, Commodum &f 
Ultilitatem of the Executor during his Minority, & non aliter, nec alio modo, 
as it was in Prince's Caſe, then none could make Title by virtue of ſuch 
a Leaſe made by ſuch ſpecial Adminiſtrator, even during the Minority of 
the Executor, becauſe the Nature and Manner of the Adminiſtrator's 
Power appearing in the very Title which the Lefſee muſt make to ſuch 
Leaſe, this Leaſe would appear not to be purſuant thereto, becauſe it 
could not be of Neceſſity, nor for the Uſe or Advantage of the Infant, 
ſince it could not take effeQ during the Life of the Tenant for Life; and 
therefore ſuch Leaſe would be condemned as void preſently. 


8. Of Leaſes made by a Bailiff of a Manor. 


A Bailiff of a Manor cannot, by virtue of his Office, make Leaſes for Bro. Tit. 
Years ; for his Buſineſs is only to collect Rents, gather the Fines, look 3919 40.41 
after the Forfeitures, and ſuch like ; but he hath no Eftate or Intereſt in the 0 * 
Manor itſelf, and therefore cannot contract for any certain Intereſt there- Cro. Jac. 99. 
out; but the Lord of the Manor may give him a ſpecial Power to make Rol. Abr. 
Leaſes for Years, as he may do to any Stranger; and then ſuch Leaſes, if 339. 
they are purſuant to the Power, and made in the Name of his Lord, will 
be good as Leaſes by the Lord himſelf : For the Bailiff, though he bath ſuch 
Power, cannot make them in his own Name ; but a general Bailiff of a 
Manor may make Leaſes at Will, without any ſpecial Authority, becauſe 
being to collect and anſwer the Rents of the Manor to his Lord, if he 
could not let Leaſes at Will, the Lord might ſuſtain great Prejudice by 
Abſence, Sickneſs, or other Incapacity to make Leaſes, when any of 
the former Leaſes were expired ; and fuch Leaſes at Will are for the Bene- 
fit of the Lord, and can be no ways prejudicial to him, becauſe he may de- 

termine his Will, when he thinks fit. T 

But if a Bailiff of a Manor hath a ſpeci:l Power to make Leaſes for 2 Chan. Ca, 

Years, as he ought to make them in the Name of his Maſter, fo they ought — _ 
to be made in Writing, that the Authority may appear to be purſued : 8 8 
Therefore where a Bailiff conſtituted by Writing to receive Rents, manage Huſſey. 
and let the Lands, made a Parol Leaſe for eleven Years, and the Leſſee, 
being turned out at Law upon an EjeQment, brought a Bill for Relief in 
Chancery, yet it was diſmiſſed, becauſe he had only a Parol Leaſe, which 


the Bailiff had no Power to make. 
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9. Of Leaſes made by a Guardian. 
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A Guardian in Socage may make Leaſes for Years in his own Name, Lit. .. 123, 
«nd the Leſſee may maintain Ejectment thereupon ; for this Guardian is a 124. 
Perſon appointed, not by any ſpecial Deſignation of the Party, but by the go. Lt, bY, 
Wiſdom of the Law, in reſpect of the Lands deſcended to the Infant ; fo Vaugh, 18. 
that where no Lands deſcend there can be no ſuch Guardian; and his 
Office originally was to inſtruct the Ward in the Arts of Titlage and Huſ- 
bandry, that when he came of Age he might be the better able to perform 
thoſe Services to his Lord, whereby he held his own Land; and though the 
Office now be in ſome meaſure changed, as the Nature of the Tenure 
itſelf is, ſince the Time that the Socage Tenants bought off their Perſonal 
Labours and Services with an annual Rent to the Lord, yet it is ſtill called 
Socage Tenure, and the Guardian in Socage is ſtill only where Lands of 
that kind (as moſt of the Lands in Eagland now are) deſcend to the Heir 


within Age; and though the Heir after fourteen may chuſe his own Guar- 
| dian 
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dian, who ſhall continue till he is twenty-one, yet as well the Guardian 
*Page 407 * before fourteen, as he whom the Infant ſhall think fit to chuſe after fou;. 
teen, are both of the ſame Nature, and have the ſame Office and Employ. 
ment aſſigned to them by the Law, without any Intervention or Direction 
of the Infant himſelf ; for they were therefore appointed, becauſe the lu. 
fant, in regard of his Minority, was ſuppoſed incapable of managing him. 
ſelf and his Eſtate, and conſequently derive their Authority, not from the 
Infant, but from the Law; and that is the Reaſon they tranſact all Affair; 
in their own Name, and not in the Name of the Infant, as they would be 
obliged to do, if their Authority were derived from him ; and if their Ay. 
thority were derived from him, it would by no Means anſwer the Intention 
of the Law in appointing them; for then all Acts done by virtue of ſuch 
derivative Authority could be of no more Force than if done by the Perſon 
himſelf who gave that Authority, ſince none can communicate more Power 
to another than he has himſelf ; and that would invalidate all their Con- 
tracts, and make them ſavour of the ſame Imbecillity as if made by the 
Infant himſelf ; therefore to enable them to take effectual Care of the In- 
fant, and his Affairs, the Law has inveſted them, not with a bare Auth. 
rity only, but alſo with an Intereſt, till the Guardianſhip ceaſes ; and to 
prevent their Abuſe of this Authority and Intereſt, the Law has made 
them accountable to the Infant, either when he comes to the Age of four- 
teen Years, or at any Time after, as he thinks fit; and therefore their 
Authority and Intereſt extends only to ſuch Things as may be for the Be- 
nefit and Advantage of the Infant, and whereot way may give an Account ; 
which is the Reaſon they cannot prefent to any Benefice in Right of the 


_ Tit. Heir, becauſe they can make no Advantage thercof, (for that would be 
uardian, S: 4 ; , : 
Simony) and conſequently have nothing therein whereof they can give an 
Account; and therefore the Infant himſelf ſhall preſent thereto, 
Bro, Tit. From what has been ſaid it appears, that a Guardian in Socage hath not 
Garden 19, only a bare Authority, but an Intereſt in the Lands deſcended, and there- 
2 fore, during that Time, may make Leaſes for Years in his own Name, as 


Hi. Sh12Szany other who hath an Intercſt in Lands may do; for he is ua Dominus 


ver. Ridler, pro Tempore ; and therefore if he makes Leaſes for Years to continue be— 
2 Rol. Abr. yond the Time of his Guardianſhip, tuch Leaſes ſeem not to be abſolutely 
41. Briſden void by the Infant's coming of Age, but only voidable by him, if he thinks 
ver. HaſY« fit: for they were not derived barely out of the Intereſt of the Guardian, 
or to be meaſured thereby, but take effect alſo by virtue of his Authority, 
which, for the Time, was general and abfolute ; and therefore all lawful 
Acts done during the Continuance of that Authority are good, and may 
ſubſiſt after the Authority itſelf, by which they were done, is determined; 
and conſequently the Infant, when he comes of Age, may by Acceptance 
of Rent or other Act, it he thinks fit, make ſuch Lea ſes gocd and una void- 
(a) But nete able; but a Guardian by (4) Nurture cannot make any Leaſes for Years, 
A Teſta- either in hi N or in the Name of the Infant, for he hath only 
mentary either in his Own Name, o in ne N 5 3 5 
Guardian, or the Care of the Perſon and Education of the Infant, and hath nothing to 
one appoint- do with the Lands merely in virtue of his Office; for ſuch Guarcian 
ed purſuant may be, though the Inſant hath no Lands at all, which a Guuidian 


to the Sta- ; 
wie 12 Car. in Socage cannot. 


cap. 24 is the ſame in Office and Intereſt with a Guardian in S2cage. Vaugh. 179. 


Leon. 158, A. lets Lands to B. for four Years, ard the Lands being holden in 
* Socage, and the Heir under fourteen, the Guardian in Socage by an 
— 7:  Indenture, before the firſt Leaſe was expired, lets the ſame Lands in his 

5786. . , x a 
Millis and own Name to B. for eight Years ; and if by this Acceptance of a neu 
bite wd. Leaſe from the Guardian in Socage the firſt Leaſe was ſurrendered, was 
the Queſtion; and it is ſaid to be holden by the Court, that it was fut- 


rendered, or if it could not be properly called. a Surrender, for want of a 
Reverſion 
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#* Reyerſion in the Guardian in Socage, yet they held, that at leaſt the firſt *Page 408 


Leaſe was thereby determined by Admittance of the Leſſor's Power to 
make ſuch preſent Leaſe, which, if the firſt ſhould ftard in the way, he 
could not do; and a Guardian in Socage hath Power to make Leaſes for 


Years ; and though this Caſe iscited in (a) Hutton to be no Surrender, yet (a) Hutten, 
it was in a Caſe, where the Queſtion was of a Surrender ſtrictly and pro- 195+ 


rly fo called; and therefore though it were not to be cited for an Autho- 
rity of a Surrender properly ſo called, yet it might amount to a Determina- 
tion of the firſt Leaſe, which in the principal Caſe, all the Court agreed 
in that it did; but they held, it would be otherwiſe in caſe of ſuch Leaſe 
made by a Guardian per Nurture, for he can only make Leaſes at Will; 
and therefore ſuch ſecond Leaſe at Will muſt be abſolutely void, when the 
Leſſee was in Poſſeſſion already by virtue of a Leaſe for Years. 


It a Woman, who is Guardian in Socage to her Son, marries again, and Plow 293. 
the Huſband and ſhe join in a Leaſe of the Infant's Lands, this Leaſe, 2/-rne's 
upon the Death of the Huſband, becomes void; for the Intereſt which "© 


ſhe had in the Lands was in Right of the Infant, and therefore ſhall not 
bind her, as thoſe Acts ſhall in which ſhe joins with her Huſband in part- 
ing with her own Poſſeſſions. 


10. Of Leaſes made purſuant to Authority. 


If one hath Power, by virtue of a Letter of Attorney, to make Leaſes Rol. Abr. 
for Years generally by Indenture, the Attorney ought to make them in 330. 
the Name and Stile of his Maſter, and not in his own Name; for the 9 Co. 26. b. 
Letter of Attorney gives him no Intereſt or Eſtate in the Lands, but only 255 8 
an Authority to ſupply the Abſence of his Maſter by ſtanding in his Stead, 3 1 


which he can no otherwiſe perform than by uſing his Name, and making 1106. 


them juſt in the ſame Manner and Stile as his Maſter would do if he were 
preſent ; for if he ſhould make them in his own Name, though he added 
alſo, by virtue of the Letter of Attorney to him made for that Purpoſe ; 

et ſuch Leaſes ſeem to be void, becauſe rhe Indenture being made in his 
News, muſt paſs the Intereſt and Leaſe from him, or it can paſs it from no 
Body; for it cannot paſs it from the Maſter immediately, becauſe he is no 
Party ; and it cannot paſs it from the Attorney at all, becauſe he has 
nothing in the Lands ; and then his adding by Virtue of the Letter of At- 
torney, will not help it, becauſe that Letter of Attorney made over no 
Eftate or Intereſt in the Land to him, and conſequently he cannot, by 
virtue thereof, convey over any to another ; neither can ſuch Intereſt paſs 
from the Maſter immediately, or through the Attorney, for then the ſame 


Indenture muſt have this ſtrange Effect at one and the fame Inſtant, firſt. 


to draw out the Intereſt from the Mafter to the Attorney, and from the 
Attorney to the Leſſee, which certainly it cannot do; and therefore all ſuch 
Leaſes made in that Manner ſeem to be abſolutely void, and not good, 
even by Eſtoppe!, againſt the Attorney, becauſe they pretend to be made 
not in their own Name abſolutely, but in the Name of another, by virtue 
of an Authority which is not purſued ; and therefore this Cafe of making 
Leaſes by a Letter of Attorney, ſeems to differ from that of a Surrender of 
a Copyhold, or of Livery of Seiſin of a Frechold, by Letter of Attorney; 


for in thoſe Caſes when they ſay, We A. and B. as Attornies of C. or by co. 76, 57. 
virtue of a Letter of Attorney from C. of ſuch a Date, &c. do ſurrender, &c, Combe's 
or deliver to you Seiſin of ſuch Lands; theſe are good in this Manner, be- Caſe. 


cauſe they are only miniſterial Ceremonies or tranſitory Acts in Pais, 
the one to be done by holding of the Court Rod, and the other by deli- 
vering of a Turf or Twig; and when they do them as Attornies, or by 

virtue 
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*Page 409“ virtue of a Letter of Attorney from their Maſter, the Law pronouncey 
thereupon as if they were actually done by the Maſter himſelf, ang 

carries the Poſſeſſion accordingly; but in a Leaſe for Yeats it is quite 
otherwiſe, for the Indenture, or Deed alone, convey the Intereſt, and 

are the very Eſſence of the Leaſe, both as to the paſling it out of 

the Leſſor at firſt, and its Subſiſtence in the Leſſee afterwards ; for the 

very Indenture, or Deed itſelf, is the Conveyance, without any ſubſe. 

| quent Conſtruction or Operation of Law thereupon ; and therefore it 
1 muſt be made in the Name and Stile of him who has ſuch Intereſt tg 
convey, and not in the Name of the Attorney, who has nothing therein; 
but in the Concluſion of ſuch Leaſe it is proper to ſay, In Witneſs whereof 
A. B. of ſuch a Place, &c. in purſuance of a Letter of Attorney hereunj 
annexed, bearing Date ſuch a Day; or if the Letter of Attorney be 
2 and concerns more Lands than thoſe compriſed in the preſent 
eaſe, then to ſay, In purſuance of a Letter of Attorney, bearing Date 


ſuch a Day, &c. a true Copy whereof is hereunto annexed, hath put the 
| Hand and Seal of the _— and fo to write the Maſter's Name and 
deliver it as the Act and Deed of the Maſter ; in which laft Ceremony 
ö of delivering it in the Name of the Maſter by ſuch Attorney, this exact 
C | agrees with the Ceremony of ſurrendering by the Rod, or making of 
Livery, by a Turf or Twig, by the Attorney, in the Name or as At- 
torney of his Maſter ; which proves that there is a great Diverſity be- 
; | . tween uſing the Name of the Attorney in the making of Leaſes, and 
uſing his * in making a Surrender of Copyhold, or Livery of Seiſin 
ö | of a Freehold Eftate. | | | 
Moor, pfl. The King, by Letters Patent, gave Authority to his Surveyer to 
| 191. make Leaſes of ſuch Lands, reſerving the antient Rent, and the Surveyor 
| Dyer 132. makes Leaſes by Indenture between the King ex una parte, and F.S. 
ex altera parte, and the Indenture Te/tatur quod Dominus Rex dimifit, &c. 
h and the Concluſion was, in cujvs ret teſtimonium the Surveyor Sigillun 
ſuum appoſuit ; and the Court held theſe Leaſes to be void, becauſe not 
urſuant to his Authority; for a Bailiff cannot make Leaſes in his own 
3 Name, though it be but de anno in annum, and of Lands uſually let, but 
| be ought to make them in the Name of his Maſter ; fo here the Surveyor 
ought not to have put his own Seal to the Leaſe, but the Seal of the King, 
for without the King's Seal it cannot be his Leaſe; and the Manner of 
Pleading ſuch Leaſe proves this, for the Words are; Quod Dominus Rex 
per A. B. Sigillum ſuum appojuit ; and a great Caſe was cited, where ſuch 
; Leaſe by a Bailiff, in his own Name, was held to be void. 
Cro. Eliz. In Ejectment the Caſe was, that one A. deviſed Lands to B. his Sox 
—— 734. in Tail, with divers Remainders over, and makes one C. Overſeer of his 
— xy Will, and willed that he ſhould have the Education of his Son till he 
came to the Age of Twenty-one, and to receive, ſet and let for the 
ſaid B. the ſaid Lands ſo given him, and therefore to account to the ſaid 
B. being allowed his Charges, c. C. makes a Leaſe for ſeven Yeats 
in his own Name, with Relervation of Rent to himſelf; and this Leaſe 
by Computation, was to continue Half a Year after B.'s attaining his 
full Age; .and if this Leaſe was good for any Part of the Term, was the 
' Queſtion; C. being dead, and B. not yet of Age ;'and it was argued to 
be good for the whole Term, or at leaſt during the Minority of the 
Son, and only void for ſo much as exceeded the full Age of the Son, 
and that C. had an Intereſt in the Land, and not a bare Authority only ; 
for then all Leaſes muſt have been made in the Name of the Infant, 
and ſo he might avoid them whenever he thought fit, which the Teſtatot 
never intended to impower him to do, But Popham, Clench, and Fenner 
held that, as this Deviſe is, C. was but a Guardian auf Nurture, and 
could not make Leaſes at his own Will and Pleaſure, for then he might 
make them for one Hundred Years ; but here he can only make Leaſes at 


Will, for there is no other Time certain appointed, and he is but in the 
Nature 
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Nature of a Bailiff, and accountable ; and therefore it was adjudged that Page 410 
the Leaſe was void; from which Caſe it appears, that if the Authority 
had been ſufficient to enable him to have made Leaſes for Years, ſuch" 
Leaſes made by him during the Continuance of that Authority would 
not have determined therewith, but ſhould have ſubſiſted during the 
whole Term of which they were made; ande the Infant in ſuch Caſe 
could not, when he came of Age, have avoided them, as he may Leaſes 
made by his Guardian. in Socage, if he thinks fit, becauſe the Leſſee 
would have been in by the Will and Deviſe, not by the Guardian per 
Nurture, admitting the Authority or Deviſe had been ſufficient for that 
Purpoſe, which in none of the following Caſes of Deviſes it ſeems to be. 

One deviſes Land to his Son when he comes to the Age of twenty- Moor 574. 
four Years, and in the mean Time that his Executor ſhall have the Yelv. 73. 
Overſight and Dealing of all his Lands and Goods ; this gives the Erecu- e, 5 
tor no Intereſt to make a Leaſe certain for Years, but only an Autho-Pyer 26. b. 
rity to overſee and order the Land in Right of the Son, and for his Uſe 
and Benefit, as wanting Diſcretion to manage it himſelf ; but the whole 
Eſtate remains in the mean Time in the Son by Deſcent, and the Exe- 
cutor can only make Leaſes at Wil; for there is no. exprefs Deviſe to him 
of the Lands till the Son comes to twenty-four, nor any expreſs Autho- | 
rity to make Leaſes for Years in the mean Time; and the Heir ſhall not 
be difinherited, though but for a Time, without a manifeſt Intent in the 
Will to that Purpoſe ; and where in that Caſe, the Son died beſore he came 
to twenty-four Years of Age, it was held, that whether the Deviſe gave 
the Executor an Intereſt or an Authority only, yet it determined by the 
Death of the Son, whenever that happened ; for it was only affixed to his 
Care of the Son, and conſequently determined by his Death, and was never 
intended to exclude the next Heir till the Son ſhould or might have attained 
his Age of twenty four Years; and then the Executor having Power to 
make Leaſes at Will only, the next Heir may, whenever he thinks fit, 
determine them by Entry, or otherwiſe. | 

But if the Words of the Will had been that the Executor ſhould, x1;:; 
have the Land, or the Profits of the Land, to his own Uſe, without 190. 
Account, till the Son ſhould come to twenty-four, provided, or to the Farker and + 
Intent that he ſhould bring up and educate his Child or Children; this once . 
would not only amount to a Truſt and Confidence in the Executor, but 2 . 
would alſo fix ſuch an Intereſt in him for anſwering the Purpoſes of the Snitb yer. 
Will, as would go to his Executors, though he ſhould die before the Son Havens, 
attained the Age of twenty-four Years ; and the Education of the Child, 5, 285. 
or Children, is no ſuch Matter of Privity or Confidence, but that another 11517. 
may do it as well; and conſequently in this Caſe, ſuch Executor may make Pyer 210. 
Leaſes for Years, till the Son ſhould or might attain to the Age of twenty - pl. 24. 
tour Years; and this would not determine, though the Son ſhould die 
beſore that Age, till by Computation of Time he might have attained that 
Age, if he had lived. 80 

One deviſed Lands to his Wife de Anno in Annum, till his Son ſhould Moor, pl. 
come to the Age of twenty-one Years ; this was by all the Juſtices held 143. 
ſuchan Intereſt only as would determine by the Death of the Son, though ; 19, 20. 
vefore twenty-one ; for the Intent was only that his Wife ſhould have 3 5 
the Lands during the Minority of the Son, by reaſon of his ſuppoſed Chan. Ca. 
Incapacity to manage them during that Time, which Reaſon is at an 14. 

End by his Death; and this the rather appears to be his Intent by the 2Chan Rep, 

ords de Anno in Annum, which are executory and applicable to each '3*: 
lingle Year, and ſhew his Caution, not to give it to his Wife for any 
determinate Number of Years, left his Son ſhould die in the mean Time, 
whoſe Death, or Attainment of twenty-one Years, he intended ſhould be 
the Determination of the Wife's Intereſt ; but by Dyer it would have 

Vol. III. 2 been 
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been otherwiſe, if the Words had been, till the Son ſhould or might con- 

Page 411“ to that Age; and therefore this Cale differs from Borafton's Caſe, and the 
other Caſes, which were adjudged, upon a ſpecial Reaſon, that for Pay- 
ment of Debts, or for the Support and Proviſion of the Deviſee or 
Executrix, or for Maintenance of his Children generally, where he had fe. 
veral ; there in ſuch Caſes, though the Son to whom it was deviſed at ſuch 
an Age ſhould die betore that Age, yet the Executrix, or Deviſee, ſhould 
have ſuch an Inte: eſt veſted in them for thoſe Purpoſes, as ſhould not de- 
termine till the Son ſhould or might have attained that Age, if he had lived: 
and conſequently ſuch Executrix, or Deviſee, may make Leaſes for Years, 
which ſhatl continue as long as their own Interelt therein. 


11. Of Leaſes made purſuant to Powers in private Conveyances and 
Seitlements. 


Fide ante As in the Settlements of Eſtates in Families, it is uſual to limit but 
eee Eftates for Life to the preſent Takers, to prevent their Power of Aliena- 
Lordi bun, tion and Deſeating their Iſſue of the Proviſion intended them by ſuch 
Letter (E) p. Settlements ; and yet it is neceſſary the Land comprized in ſuch Scttle- 
2 and ments ſhould be continued in the Occupation and Manurance of Tenants 
ote, that and Farmers, who, being ſkille ] in the Arts of Huſbandry, know beſt how 
1 improve and manage them to Advantage; and therefore, to encourage 
great mea- the Induſtry of ſuch Farmers, it is become cuſtomary to impower the Te- 
fure confor- nants for Life to grant Leaſes for a certain Time, which otherwiſe they 
mable to the could not do, having themſelves but an uncertain Intereſt determinable 
* their Deaths ; it will therefore be neceſſary to conſider theſe Kind of 
— un-Leaſes, and how far their Purſuing or Deviating from the ſeveral Powers 
der that Whereon they are founded will invalidate them, and how far not; as alſo 
Head. upon what Sort of Settlements ſuch Powers may be reſerved, and what 

not. 
Vaugh. 28 Tenant for Life, upon a Settlement made 12 Fac. 1. had Power to 
to 35. make Leaſes of all or any of the Lands which at any Time heretofore 
r have been uſually demiſed or letten in Poſſeſſion for three Lives, or any 
gien Tj. Number of Years determinable on three Lives, or for Twenty-one Years, 
ram ver. or under, reſerving the Rent thereupon now yielded or paid, or more, 
Viſcountels ſo long as the Leſſees, their Executors and Affigns, duly pay the Rents, 
Ballinglaſi. and perform the Conditions, according to the true Meaning of their In- 
dentures of Leaſe. The Tenant for Life makes a Leaſe of ſeveral Parts 
of thoſe Lands, for Years determinable on three Lives, fo long as the 
Leſſees, their Executors and Aſſigus, duly pay the Rents, &c. (werbatim 
as in the Power) reſerving the ſame Rents which were reſerved 12 Fac. 1. 
when the Settlement was made, and ſpecifying particularly what thoſe 
Rents were; and other Lands, called Lofie/d, which were found not to 
have been in Leaſe fince 12 Elig. (when they were let for Twenty-one 
Years at 100/. per Ann. Rent) he now leafes thoſe Lands for Twenty- 
one Years, rendering 100l. per Ann. Rent, and with the ſame Clauſe as 
in the other, wiz. ſo long as the Leſſees, their Executors and Aſſigns, 
duly pay, Cc. the Rents due at Mich". for the Lands in the firſt Leaſe 
were found to be in Arrear, but paid in a Month after ; and the Rent 
upon the Leaſe of Lofield was duly tendered, but not received; and 
before the next Rent-Day the Defendant, as Heir at Law in Remainder, 
entered, upon whom the Leffees re-entered to maintain their Leaſes, c. 
and 1. It was agreed, that the Limitation in the ſeveral Leaſes, fo long 
as the Leſſees, their Executors and Aſſigns, duly pay, &c. was well 
warranted by the Power being in Terminis the ſame with the Power, 
aud therefore was good, 2, That by Non-payment of the Rent = the 
| aſs 
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Days, the Leaſes were determined, ſo that no Acceptance after could 
* (ave or ſet them up again. 3. It ſeemed to be agreed that the firſt Leaſe Page 412 
was good, becauſe expreſly found, that the Rents reſerved were the ſame 
as were reſerved 12 Jac, i. and that neceſſarily implies that thoſe Lands 
were then in Leaſe, and being antient Lands, they ſhall be preſumed to 
have been uſually demiſed; and the rather, becauſe no Doubt was made 
of this at the Trial. But 4. It was adjudged that the Leaſe of Lofield 
was not warranted by the Power; 1, Becauſe the Qualifications annexed 
to the Power of Leaſing ſhew, that Land not ſo qualified was not to be 
leaſed ; now the Land to be leaſed by virtue of this Power, was ſuch 
as had been actually let, which muſt be twice at leaſt ; but Lofield ap- 

ars to have been let but once; therefore not within the Power; allo 
uſually may gn the common Continuance of Land in Leaſe; as Land 
leaſed for 500 Years long ſince, is Land uſually demiſed, though it were 
demiſed but once; but then the Words, at any Time, ſhew that it muſt 
be of Lands which had been uſually at all Times let, which Lofield was 
not, being out of Leaſe for above twenty Years before the Settlement; 
but chiefly and laſtly this Leaſe was adjudged void, becaule the Power 
was to make Leaſes, reſerving the Rent — now yielded or paid, 
vis. at the Time of the Settlement; and this Land not having been 
leaſed for twenty Years before, could be under no Reſervation of Rent 
at that Time, and by conſequence the Rent thereupon then reſerved 
(which was eu Bar not be reſerved upon any After-Leaſe to be 
made; and the Words (or more) will not hold, becauſe they are Words 
of Relation, and muſt refer to ſome Rent before, which here was none 
at all; and becauſe more or leſs are Words of Compariſon, and Com- 
paratives neceſſarily ſuppoſe a Poſitive ; but nothing, or no Rent is a 
mere Privative ; and yet the ObjeRion againſt this Conſtruction ſeems 
conſiderable ; for it was faid, that the Words (at any Time beretofore à Jon. 31. 
uſually demiſed) imply that fome Lands were not then in Leaſe; there- 
ore the Clauſe of reſerving the Rents, which were then yielded and 
b muſt extend only to the Rent of ſuch Lands as were then in 

eaſe, and not for the others, which were not then in Leaſe ; yet ſince 
he had a Power of leaſing them, if they had been at any Time thereto- 
fore uſually demiſed, he might leaſe them, reſerving what Rent he pleaſed ; 
and ſo is one. () Book expreſs in Point as to the Reſervation ; but the {a) 2 Rol. 
Difference between that Caſe and this is, that there the Power was to let Abr. 262. 
all or any the Lands generally, without any Reſtraint; whereas this Cumber ford's 
is reſtrained to Lands uſually letten, which, as appears afore, this of Cale. 
Lofield was not, having been let but once; and therefore the very Power 
of leaſing fails as to that; otherwiſe the Reſeryation of a Rent, though 
none was reſerved before, ſeems no great Objection againſt the Leaſe ; 

Ideo Quæ re. 

A Settlement was made to the Uſe of 4. for Life with Remainders vegt. 292 · 
over, provided that the Tenant for Life may make Leaſes of the Pre- 2 Lev. 150. 
miſſes, or any Part thereof, ſo as upon every Leaſe there be reſerved 3 Keb. 15 
$5. an Acre for every Acre of the Land or Premiſſes ſo demiſed; the 222 
Tenant for Life leaſes a Rectory, (which was not included within the wm 
Settlement, and conſiſted only of Tithes, without any Glebe,) reſerving 
Rent, or without any Rent at all reſerved ; and if this were a good 
Leaſe within this Power was the Queſtion. It was argued not, becauſe 

Conſtrud ion is to be made upon the whole Clauſe, and the latter Words, 
which appoint the Reſervation of 5s. Rent for every Acre of Land, 
thall reſtrain the general Import of the Word Premiſſes to Land only, 

| which can only conſiſt of Acres; otherwiſe it may as well be faid, where 

| a Power is to make Leaſes, fo as the antient Rent be reſerved, that 

8 you may, by virtue of this Power, leaſe Lands which were never be- 

fore demiſed, and that the Words antient Rent ſhall only Le applied to 
112 the 
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the Lands wiiich had been antiently or uſually demiſed. But it vag 
anſwered and refalved by the Court, that this Leaſe was within the 
*Page 413“ Power, and fo would a Leaſe of Land, not ufual'y demiſed, in the Caſe 
before put; for the Power being general and affirmative at firſt to make 
Leaſes of ail or any Part, the Reſtraint which comes after under the ſo as, 
&c. thall be extended no farther than the very Words themſelves import, 
that is, ia the one Caſe to fo much an Acre for that which conſiſts of 
Acres, and to the antient Rent for that which was antiently or uſually de- 
2 Rol. Abr. miſed in the other; and this Reſolution was founded chiefly on Cumberford' 
x65. Caſe, where the Power was to make Leaſes of all or any Part, fo as ſuch 
Rent, or more, were reſerved upon every Leaſe which was reſerved within 
the Space of two Years before ; and a Leaſe was made of Part of theſe 
Lands which had not been demiſed within two Years before; and it was 
reſolved to be a good Leaſe, and that he might reſerve any Rent he pleaſed, 
becauſe the Power was general to leaſe all; and therefore the reſtrictive 
Clauſe ſhould be applied only to ſuch Lands as had been demiſed within 
two Years before: But Hale, in the principal Caſe, ſaid, if it had been 
t Ante fo, ves integra, he might perhaps be of another Opinion, Wote alſo, this 


411. Cale ſeems againſt the Cale of Vaugb. 35, before 1. 
2 Rol. Abr. If Land hath been leaſed, by virtue of a Contract, from Year to Year 
262. for three Vears, this cannot be ſaid to be uſually letten, becauſe this is but 


one Leaſe, though renewable every Vear. 
Co. 134. 4. If a Feoffment in Fee be made to the Uſe of A. for Life, Remainder 
139. to B in Tail, with Power for A. to make Leaſes reſerving, or ſo that he 
* : bh , reſerve the accuſtomable Rent, payable to all thoſe who ſhall have the 
And. 273. Reverſion or Remainder ; if 4. makes Leaſes accordingly, theſe Leaſes 
Harcourt derive their Eſſence out of the Feoffment, and after they are made do, in 
ver. Pyle. point of Time, precede all the other ſtate limited by that Feoffment ; ſo 
- _ Abr. that the Rent thereupon reſerved, ſhall go with the Revetſion or Remainder 
2 Jon. 35. thereby limited, as a Rent properly ſo called, and not as a Sum in groſs; 

and therefore thoſe in Reverſion or Remainder may diſtrain, or have an 

Action of Debt for Recovery of it, as if they were ſeiſed in Fee, and had 
Ca Co: 139. made {uch Leaſe ; «nd where one (a. Book calls it a Sum in groſs, this is 
(% in 2 Jon. denied to be Law in (b) another, and ſeveral Books cited to prove it a 
35. for which Rent; but in (c) Poph. it is faid to have been a Doubt, in the Lord 
is cited And. Dyery's Lime, it ſuch Leaſes ſhould be good, unleſs there was a Claule, 
273: that the Feoſfees, and their Heirs, ſhouid ſtard {cited to the Uſe of ſuch 


— ; for which Reaſon it may not perhaps ſcill be amiſs to inſert ſuch a 


761. . 
(e) Poph, 81, Clauſe, though ſuch Leaſes have ever ſince been held to be good without 


ſuch Clauſe ; for ſince the ſame Deed that limits the Eſtates to A. and B. 
gives 4. Power to make Leaſes for ſuch a determinate Time, theſe Leaſes 
cannot be derived out of the Intereſt of A. for that being but for his own 
Life, is not commenſurate to ſuch Leaſes, which at all Events are to laſt 
for ſuch a Time; and if ſuch Leaſes were to determine upon 4. 
Death, the Power would be nugatory and idle, becauſe without it he 
might have made ſuch Leaſes ; but the Power being to make Leaſes 
which ſhall endure longer than the Life of A. theſe Leaſes, when they 
are made, muſt be derived out of the fame Root as the Eſtate of 4. 
himſelf is, that is, out of the Eftate of the Feoffees, who for that Pur- 
poſe have a Kind of Scintilla Juris left in them to ſerve ſuch future 
Leaſes when they are made, and by conſequence muſt be ſeiſed to the 
Uſe of ſuch Leſſees, and then the Statute of 27 H. 8. cap. 10. preſently 
carries the Poſſeſſion accordingly, and the Power, being coeval with the 
other Eſtates, may well ſubjet them to the Execution thereof, ſince he 
who is — of his own Eſtate, may diſpoſe of it upon what Terms he 
thinks fit. | 
Poph. 81. But theſe Leaſes can only be made by virtue of ſuch Powers upon 


Eſtates executed by Tranſmutation of Poſſeſſion ; therefore if one bar- 
galus 
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gains and ſells Lands to another by Indenture enrolled for the Life of the 
Bargainee, with Power for the Bargainee to make Leaſes for three Lives, 


# or twenty-one Years ; yet this is of no Effect to give him any ſuch Power,“ Page 414 


for here is no Tranſmutation of the Poſſeſſion at Law, but only a Uſe taiſed 
by virtue of the Conſideration, to which the Statute immediately carties a 
Poſſeflion, according to that Uſe ; but for the Reſidue of the Eltate, it 
continues wholly in the Bargainor, as-it was before; and then the Perſons 
who are to be the Leſſees being unknown, no Coni.deration can ariſe from 
them to the Bargainor, and by conſequence no other Uſe can then be 
drawn out of him; and if the Uſe does not ariſe at the Time of the Bar. 

ain and Sale, it can never ariſe after ; becauſe when the Deed is once per- 
tected, its Operation, as to creating any new or further Intereſt, is then at 
an End, and conſequently no Leaſes can be made upon ſuch a Conveyance, 
for want of a Conſideration to raiſe a Uſe to the Leſſees. 


So if one covenants to ſtand ſeiſed to the Uſe of himſelf for Life, Re- Co. 176. 
mainder to his Wife for Liſe, with divers Remainders over, with a Power Nor 144, 
for the Covenantor, for divers good Cauſes and Conſiderations, to make, Kol. Abe: 
Leaſes for Lives or Years, Sc. this Power is perfectly void, ſo that hez60. 
cannot by virtue thereof make Leaſes, even to his Sons or Daughters, or Cro. Jac.180, 
any other of his Blood, much leſs to Strangers; becauſe ſuch general Con-3 Keb. 80g. 
fideration can raiſe no Uſe at all, and no Averment of a particular Con 5 
ſideration can help it, becauſe his Intent appears to be general, with regard Belſen. 


to the Perſons to take ſuch Leaſes, as to the Conſideration whereon they are 
to be made; for his Intent then was not to demile to one Perſon more than 
to another; and fince ſuch Leaſes are to arite and take their Effect out of 
the Eftate of the Covenantor, there muſt be a Conſideration to raiſe a Uſe 
for that Purpoſe at the Time of the Covenant made ; which in this Caſe 
there cannot be, when neither the Perſons nor the Conſideration are known ; 
and if there be no Conſideration to raiſe ſuch Uſe at the Time of the Cove- 
nant perfected, it can never ariſe after, becauſe the further Operation of the 
Deed then ceaſes ; but upon a Fee ment Fine or Recovery, where the 
Eſtate is executed, and a Change of the Poſſeſſion made preſently, there 
no Conſideration is requiſite to raile any of the Uſes ; and then, by virtue 
of the Power which is created at the ſame Time with the Couveyance itſelf, 
the Leaſe may be made at any Time after. > 


And yet where one covenanted to land ſeiſed to the Uſe of himſelf ſor chan. Ca. 
Life, Remainder to his eldeſt Son, with Power for hiniſelf to leaſe a ſmall 101, 263-4. 


Part for forty Years, which he accordingly atterwards did, for a Proviſion Tie and 
a Green verſus 


Chancellor Egerton, upon a Bill in Chancery, decreed, there ſhould be N 


lief, becauſe the Son claimed by the ſame Conveyance by which the Power 3 Chan. Ca. 
was limited, and the Conveyance was intended to have been by Livery, butgt. 


for a younger Child,; and though at Law this was not good, yet the Lot 


that the Father was adviſed ſuch Covenant to ſtand ſeiſed would do as well; 

alſo the Law in Mildmay's Caſe was not then adjudged z fo that neither the 

_ nor his Counſel did then know but that ſuch Power was warranted 
y Law. 


A Huſband ſeiſed of Lands in Right of his Wife, he and his Wife levy 0. 32 
a Fine to the Uſe of themſelves for their Lives, and after to the Uſe of the pl. 4 * 


Heirs of the Wife; Proviſo, that it ſhall and may be lawful to and for the 
laid Huſband and Wiſe, at any Time during their Lives, to make Leaſes 
for twenty-one Years, or three Lives ; and the Wife being covert, made 
a Leaſe for twenty-one ; and it was adjudged a good Leale againſt the 

uſband, though made when ſhe was a Feme Covert, and although it was 
made by her alone, by reaſon of the Proviſo : This is the Cale verbatim, 
as it is Put in the Book : But ſurely the Reporter muſt be miſtaken : tor, 
as it is put, there appears no Power for the Wife ſolely to make Leaſes, 
but only in conjunction with her Huſband ; therefore the Power muſt be 
intended for the Wife folely, or for the Huſband and Wite, or either of 
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them ; and then, no doubt, ſuch Leaſe by the Wife alone will bind the 
Huſband, becauſe it takes its Eſſence out of the Fine, to which both were 
Parties, and conſenting. . 
page 415 4. ſeiſed ofa Reverſion in Fee expeQant upon an Eſtate for Life to B. 
covenants to levy a Fine, tc. to the Uſe of himſelf for Life, Remainder 
od wa to the Uſe of hiwfelf in Tail, c. with Power to A. to make any Leaſe 
260, Whit. or Leaſes in Poſſeſſion or Reverſion of all or any the Premiſes, provided 
kts Caſe. that ſuch Leaſe or Leaſes, non excedat ſuper numerum trium Vitarum ad 
3Mod.268-9. Majus, or twenty-one Years, and fo as the accuſtomable Rent be reſerved, 
— payable during uch Leaſe or Leaſes; a Fine is levied accordingly; then 4, 
La. Rom. makes a Lenſe to C for ninety-nine Years, if two Lives ſhould fo long 
268. live, to begin aſter the Death of B. rendering 14 J. per Annum (the antient 
2Ld. Raym. Rent) to him, his Heirs and Aſſigns, and to ſuch Perſon and Perſons to 
— 1198. whom the Inheritance ſhall after his Death appertain; and if this was 
N 88, a good Leaſe, purſuant to his Power, was the Queſtion; and adjudged 
2 Vern, 6g, that it was, becauſe the firſt Part of the Power was to make Leaſes abſo- 
80, 164,376. lutely and indefinitely, in Poſſeſſion or Reverſion, and the Reliraint which 


379 52%, came after was only that they ſhould not exceed three Lives, or twenty- 


$2's 4 one Years, which this Leaſe here does not; for 1 it is for 2 
833. * Years, yet it is determinable on two Lives, which is leſs; alſo the Power 


Prec. Chan. being to make Leaſes as well in Reverſion as in Poſſeſſion, and for Lives, as 
256, 293, well as Years, could not have been executed ; asto making Leaſes for Lives, 
Go 4/4 in any other Manner; for they could not be made for Lives in Reverſion, 
— 1, 137, as they may for Years determinable on Lives ; and a Leaſe in ſuch Manner 
160, 166, Was molt conſonant to the Nature of his Eſtate, which was but a Rever- 
Fit zgib.156, ſion after the Eſtate for Life to B. But the Court agreed, that if one hath 
214, 216. Power generally to make Leaſes for three Lives, he cannot make a Leaſe 
On 37: for ninety-nine Years, if three Lives ſo long live; for this is not purſuant 
pl.212, to his Power, which was only ro make Leaſes for three Lives; and there 
Ld. Raym. being no other Liberty given in the Power, he cannot vary from it, be- 
267. cauſe ſuch Powers being to charge the Inheritance of a third Perſon, are to 
1 be taken ſt / ĩctly. 2. It was adjudged, (a) that the Reſervation was good, 
Will. hi becauſe ſuch Leaſe, after it is made, comes in by virtue of the Power above 
149. pl. 4r. all the Limitations, and takes its Eſſence, not out of the Eftate for Life, 
245, 604, but out of the Eſtate of the Conuzees before all the other Eſtates, and then 


+= Pda they coming in after, in the Nature of Reverſioners, the Reſervation to 


2 Will Rep. them is good. | 
416, 489. 

pl. 156, 506. pl. 163. (623.) 8 Mod. 249, 381. 9 Mod. 11. 12 Mod. 147, 149, 181. Stra. $96, Eg. 
Caf. Abr. 348. pl. 19, 2 Eq. Caſ. Abr. 89. pl. 9. 660. pl. 8, 673. pl. 9. Comyns 313. pl. 262. 
Max. in Eq. laſt Caſe. 9 Mod. 12. 10 Mod. 463. 2 Stra. 962. 2 Barnard. X. B. 341. 2 Stra. 
992. (a) Mod. 108, See Gilb, Eq. Rep. 16. 9 Mod. 198. 10 Med. 103, 181, 196, 210, 214. 
12 Mod. 32, Prec. Chan. 435. Eq. Caf. Abr. 236. Will. Rep. 91, 104. pl. 24, 509, 520, 536. pl. 156. 
3 Will. Rep. 17t, 230, 235. 2 Lev. 27. Poph. 196. 2 Mod, pl. 12. Lucas, 463. Stra. $96. 


3 Keb. 746. It was ſaid by the Judges, in 3 Keb. that the Conſtruction in Whitlock's 
Caſe, that a Perſon, having Power to make Leaſes for three Lives, could 
not make a Leaſe for nincty- nine Years, determinable on three Lives, was 

: too nice, and expreſſly contrary to the Intent of the Parties. | 

po Yet in a late Caſe, where A. made a Settlement, and limited the Eſtate 

1 to hipiſelf for Life, Remainder to his Son B. for Life, with ſeveral Be- 

Pephamia mainders over, with a Power to B. when he came into Poſſeſſion, to affign 

B. R. or limit the ſame se any Woman that he ſhould marry, or for the Uſe or in 

2 Stra. 992. Truſt for her, in lieu of her Jointure; B. on his Intermarriage, by Deed 
reciting his Power, demiſed the Eſtate to Truſtees for ninety-nine Years, in 

Truſt tor her, if ſhe ſhould ſo long live; and though it was agreed, that 
this was no greater Eftate than by the Power he was enabled to make, be- 
ing to determine on her Death, and that an Eftate for Years was, in the 
Exe of the Law, of jhorter Duration than an Eſtate for Life ; yet it was 


reſolved, 
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reſolved, that the Power being poſitive, and ſpecifying what Eſtate was to/=)8 Co. 95. 
be limited, ought to be conſtrued and purſued ſtrictly, being to ariſe out of Ee 74. 

the Eſtate of a third Perſon ; and they agreed the Rule laid down in (4 18 1 
Whithch's Caſe, that all poſitive particular Powers muſt, in all material gowa. 
Circumſtances, be poſitively and particularly purſued. 

One had Power in effect to wake Leaſes for the Lives of A. B. and C.; Keb. 44. 
and he makes a Leaſe to them for their three Lives, and the Lite of the 4p verius 
* longer Liver of them ; and this was held to be fufficient within the Power, Pz, 
becauſe for three Lives generally. and for three Lives and the longer ageg 6 
Liver of them, is all one, ſince without ſuch Words it would have gone 
to the Survivor. 

Tenant in Fee makes a Leaſe for Life, and aſter levies a Fine to the 2 Bulf. 216. 
Uſe of J. S. for fifteen Years, Remainder to the Uſe of nimſelf for Life, cro] ac. 34. 
with Power for himſelf to make Leates for wer ty-one Years, or three Rol Kb 
Lives in Poſſeſſion ; and the Queſiion was, if by virtue of this Power he 260. F;xver. 
might make Leaſes during the Continuance of the Term for fiſteen Years, Priciwzed, 
or not till aſtzr that was ended: and per Curiam clearly, he may make 
Leaſes preſently in Poſſeſſion; for the Power iſſues out of the whole Eftate, 
and by virtue thereof he may make Leaſes in Poſſeſſion preſently, and need 
not ſtay till the Term ended, or that the Lands came into Poſſeſſion ; alio 
the Termor ſhall have the Rent reſerved thereon ; and they agreed, that, 
as this Power was, he could not make Leaſes in Keverfion, but the Term 
of fifteen Years was immediately fubje& to the Power and when that is 
executed it will charge the Poſſeſſion. 

Tenant for Life, with Power to make Leaſes for twenty-bne Years, Palm. 468. 
rendering the antient Rent, makes a Leaſe for twenty-one Years, to begin Cro- Eliz. g. 
ſuch a Day after; this is not purſuant to the Power, and conſequentlyp co. 33. 
void, becauſe pro tempore it is a future Leaſe, which this Power does not; arts 8 

. . . . 38. 
warrant, but it ought to be made in Poſſeſſion; for if he might make them 4 Leon, 64. 
in Reverſion or in futuro, though but a Month after, he may as well Moor 199. 


make them to begin twenty Years after, or after his Death, and fo defeat Web. 9. 
elv. 222. 


the Intent of the Power, which being to charge the Eſtates of third Per- Cro jac. 318. 


ſons, is to be taken ſtrictly. 2 Rol. Abr. 
261. 


But where à Huſband, ſeiſed of Lands in Right of bis Wife, made a Raym. 247. 
Leaſe for twenty-one Years purſuant 10 32 H. 8. cap. 28. and after by a yer 359, 
private Act of Parliament it was enacted, that the Huſband ſhould have Leon. 36. 


thoſe Lands for his Liſe, Remainder to his Wite for Life, and that all Leaſes 3 Leon. * 
4 CON» . 


and Grants thereof made or to be made by the Huſband for three Lives, or? Ra Ads 
twenty-one Years, reſerving the antient Rent, ſhould he good; and the 266. 
Huſband after made a Leaſe of theſe Lands, to begin after the Expiration 
of the firſt Leaſe, and it was held good; fer the Lands being in Leaſe at 
the Time of the making of the Act, the Intent of the Act ſeems to warrant 
ſuch Leaſe in Reveiſion, and the rather, becauſe there was no Reſttaint 
from making Leaſes in Reverſion, as there is in 32 J. 8. cap. 28. which 
ſeems implicitly to give a Power of leafing them in Reverhon ; but they 
agreed, that if the Lands had not been in Leaſe at the Time of making the 
Act, or if a Leaſe h»d been wade in Poſſeſſion purſuant ro the Act, the 
Huſband could not in either of theſe Cafes have made a Leaſe in Reverſion, 
or to begin at a future Time; becauſe then the Power might well be exe- 
cuted by making Leaſes in Poſſeſſion, which here, having but a Rever- 
ſion himſelf, he could not; alſo they held, that a Commitlion from che 
Queen to make Leaſes for twenty-one Years, to fave her the Trouble of + 
making them, would not warrant Leaſes in Reverſion. 
One poſſeſſed of a Manor for ninety-nine Years, by his Will deviſes itz Rol. Abr. 


to A. his Wife for her Life, with Power to let, ſet, or make Eſtates our25!. Late 
verſus Green 


of it, and that in as ample Manner as I my ſelf might, it 1 were living rad iudged uu 


a IPeCial 


Verdict. 
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and after the Death of A. he deviſes it to B. his Daughter, and the Heir; 
of her Body begotten, and dies, and J. being his Executrix, conſents to 
the Deviſe, and after makes a Leaſe of Part of the ſaid Manor to C. for 
ninety-nine Years, if three Lives ſo long live, and dies; this was adjudged 
a good Leaſe againſt B. the Daughter; though it was objected, that the had 
Power to Gifpoic of it only during her own Life, becauſe otherwiſe ſhe 
might defeat the Remainder limited ro the Daughter. But the Court 
held, that the Diſpoſition made by her ſhould continue after her 
*Page 417 * Death, otherwiſe the Power would be merely idle, fince without it ſhe 

might have diſpoſcd of it during ner own Lite. | 
Lev. 167. One ſeiſed of Lands in Fee makes a Leaſe for ninety- nine Years, if 
Sid. 260. three Lives ſhould fo long live, and after ſettles the Reverſion on him— 
Raym. 132 ſelf in Tail, with Power to make Leaſes for one, two, or three Lives, or 
* 2705 for twenty-one Years in Poſſeſſion, and after he makes a Leaſe for twenty- 
1 Thema- one Years, to begin after the Expiration of the firſt Leaſe; and if this 
fur; & vide was purſuant to his Power, was the Queſtion. And the Court agreed, 
Chan, Ca. that where 'Tenant in Poſſeſſion makes a Settlement with Pewer to make 
17. Leaſes generally, there he can only make Leaſes in Poſſeſſion; but where 
he that makes the Settlement had only a Reverſion at the Time, there 
he may make Leaſes out of that Reverſion; for that agrees with the 
Intention of the Parties, which is to be the Guide in the Conſtruction of 
all ſuch Powers; but here the Power being expreſly to make Leaſes in 
Poſſeſſion, this Leaſe, which was of the Reverſion only, is not within the 
Power, as the Court ſeemed to agree ; though it was urged, that a Leaſe 
in preſenti of the Reverſion was conſonant to the Intent of the Parties, 
and ſuch a Leaſe in Poſſeſſion as the Nature of his Eftate would admit 
Cre. Jac; of; ideo Quæ re. And note, The Caſe of Slocomb and Hawkins, as it is 
218. reported in Cro. Fac: ſeems to impeach the Diverſity agreed on by the 
Sl:cemb. ver. Court; ſor there it is put, that "Tenant in Fee of a Manor, which was 
Hawkins, then in Leaſe for Years, levies a Fine thereof to the Uſe of himfelf for 
2 222. Liſe, Remainder to his eldeſt Son in Tail, with Power for the Tenant 
; for Life to make Leaſes at ary Time for twenty one Years ; and before 
the firſt Leaſe expired the Tenant for Life made a Leafe for rwenty-one 
Years, to begin after the Determination of the firſt Leaſe, and died; 
and though the Settlement itſelf was of a Reverſion, and the Power general, 
yet this 3 in Reverſion was adjudged void; for that, as the Court 
ſaid, it ought to have been a Leaſe in Poſſeſſion; but Telverton, who 
reports the ſame Caſe, mentions it as a Settlement of Lands in Poſiciſion, 
and that the Tenant for Life made a Leaſe for twenty-one Years, and 
aſter, before the Expiration thereof, made another Leaſe for twenty-one 
Years, to begin after the Expiration of the firſt Leaſe ; and this ſecond 
Leaſe was adjudged clearly void, and contraty to the Meaning of the 

ower. 
hind Deviſee for Life, with Power to make Lenſes for twenty-one Years, 
Read ang whereupon the old accuſtomed yearly Rent ſhall be reſerved, makes a 
Noſb, Leaſe for twenty-one Years, under the old Rent, &c. and a Year before 
| the Expiration of that Leaſe he makes a Leaſe to another for twenty-one 
Years, to begin preſen iy; this Leaſe ſeems to be good within his Power 
as a concurrent Leaſe, becauſe it is no Charge upon the Reverſion, nor is 
there any more than twenty-one Years in toto againſt the Reverſi-ner ; but 
this Power would not warrant the making of Leaſes in Reverfion ; for then 
he might charge the Inberitat ce ad Infinitum. 

Tenant for Life, with Power to make Leates for three Lives, or twenty- 


N one Years, cannot make ſuch Leaſes by Letter of Attorney, by virtue of 
230- his Power; becauſe ſuch Leaſes not being derived out of the Intereſt of 
6 the Tenant for Life, but by an Authority derived from the Tenant ia Fee, 
and to charge the Eſtate of third Perſons, the Truſt for that Purpoſe is per- 

. tunal, and cannot be delegated to another. 


A. makes 


1 
Is 
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A. makes a Leaſe to B. for Life, and after levies a Fine to the Uſe of Noy 66. 

C. for Life, Remainder to himſelf in Fee, with a Proviſo or Power to C —_— 
make Leaſes for twenty-one Years, or three Lives, and that the Conuzces nn 
ſhould ſtand ſeiſed to ſuch Uſes, afterwards 4. covenants to ſtand ſeiſed 

to the Uſe of D. in Tail, with divers Remainders over, and after grants 

the Reverſion aforeſaid to E. for Lite, who diftrains B. and avows, and 

udgment was given againſt the Avowant ; becauſe by the Covenant to 

{and ſeiſed, Ec. 4. had deſtroyed his Power of making Leaſes, and by 

® conſequence the Grant to E. not being derived thereout, could not affect“ Page 418 
any of the proceding Eftates. 

One hath Power to make a Leaſe for ten Years, and he makes a Leaſe Chan. Ca, 
for twenty Years; yet in Equity this is good for ten Vals, and ſo has 22 and 
been ſettled ſeveral Times. earns 

One having Power to make Leaſes for twenty-one Years in Poſſeſſion, Chan. Ca. 10. 
made a Leaſe to A. for twenty-one Years in i ruſt for the Pavment of Far d ver. 
Debts ; but the Leaſe was made to commence from a Time to come, and Greenull, 
ſo not purſuant to the Power; yet, being made for the Payment of Debts, 
was ſupported in Equity. 

if one makes a Feoffment in Fee to the Uſe of himſelf for Life, with Moor 514, 
Power to demiſe, leaſe, grant, or deviſe the Lands tor three Lives, or 51 645. 
twenty-one Years, yet this gives him no other Power in effect than to Yau. tie. 
limit the Uſe of the Land for three Lives, or twenty-one Years; for all; Keb. 12. 
Leaſes to be made by him by virtue of ſuch Power take their Eſſence accord, that 
out of the original Feoffment; therefore it he makes a Leaſe for three tis the beſt 
Lives, and makes Livery of the Land, this is a Forfeiture of his own buy (rag 
Efate for Life; becauſe he himſelf being only Tenant for Life, cannot but Hat, * 
out of that Eſtate make ſuch Leaſes; and when he rakes upon him to thought it 
make Livery of the Land, he takes upon him to make the Leaſe as no Fortei- 


ture, becauſe 


Owner of an Eſtate ſufficient for that purpoſe, which he is not ; and to te 
make ſuch Leaſes no Livery is requiſite, becauſe they taking etfect out of oy gra 
the firſt Feoffment, the Livery made upon that is ſufficient to ſupply ali Deed the 
the future Limitations to be made in purſuance thereof ; but if he purſues Le ſe takes 
the Words of the Power, and ſays only. I demiſe or leaſe [uh Land: 10 2 =o 2 
you for three Lives, this is ſufficient, and will be taken in Execution of the —_ backed 
Power a good Leaſe for three Lives. So if he onlv ſays, / /imit the Uſe too late. 
to you for three Lives, &c. this likewiſe is ſufficient, becauſe this in effect 
is the Subſtance of his Power, and the Statute preſenily carries the Poſſeſ- 
ſion after ſuch Uſe. So if one hath Power only to limit new Uſes, and he 
gives or deviſes, Sc. the Land itſelf, this is allo good, and enures to a 
Limitation of the Uſe ; becauſe the Uſe is but an Equity to have the Land 
Itſelf, and when he gives, demiſes, or deviſes the Land itielf, he alſo 
gives all his Uſe and Equity therein, and then the Statute executes the 
Poſſeſſion accordingly. 

It was found by a ſpecial Verdict, that A. being ſeiſed of the Manor of Cath. 
AH did, on his Son's Marriage, ſettle the fame to the Ulz of himſelf for 427-8. _ 
Life, and after to the Uſe of his Wife for Lite, then io the Son in Tail, 2 Sa\k. 537. 
with the following Proviſo or Power; wis. Thar it ſhould be lawful for gs FS 
the ſaid A. during bis Life, and for bis Wife, after bis Death, during her 378. Ga 
Life by Deed indented to make Leaſes, either in Poſſeſſion for the Term of L. Raym. 
one, 10, or three Lives, or for the Term of thirty-one Years, or for any 267. 
ther Term or Terms, Number or Numbers of Year's, determinable upon . 37. 
two, or three Lives, or in Reverſion for one ur 1490 Lives, or for thirty Min fer ver. 
Years, or for any other Term er Number of Years, deter minable upon one or Ceveday. 
two Lives; ſo as ſuch Demiſe be not made of any the antient Demeſne 
Lands, Parcel of the ſaid Manor, or of any other Lands which for the Space 
of ſeven Years bave been uſed as Demeſne Lands, and fo as the anttent 


Kent be reſerved ; afterwards A. by Deed makes an abſolute Leaſe for 
thirty 
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thirty Years of Copyhold Lands, Parcel of the ſaid Manor, which were in 
the Tenure of J. S. for the Term of two Lives, to commence after the tw 
Lives then in Being. And in this Caſe it was held by Holt Chief Juſtice, 
Turton and Eyre Juſtices, contra Rokeſby, 1. That a Leaſe of Copyhold 
Lands was not warranted by the Power, being within the Exception of 
Antient Demeſne Lands, all Copyhold Lands being Antient Demeſge, 
it being an inſeparable Quality of every Copyhold, that it was Time gut 
of Mind Parcel of the Manor. 2. It was held by the ſaid Juſtices, 
againſt Rekeſby, that a Leaſe for thirty Years abſolute in Reverſion after 


page 419* two Lives, might be made by A. or his Wife of any Lands which were 


in their Power of Leaſing ; and herein Holt held, that a Leaſe to com- 
mence at any Day to come, is properly a Leaſe in Reverſion; but in this 
Caſe it ſignifies a Leaſe to commence after ſome Intereſt in Being at that 
very Time when the Leaſe in Reverſion was made; that this Power 19 
leaſe for Life in Reverſion muſt be taken to be a Leaſe of the Reverſion i- 
ſelf, and not a concurrent Leaſe, and that it cannot be otherwiſe, becauſe 
a Freehold cannot commence in futuro; and where there is a Power given 
to make Leaſes in Poſſeſſion and Reverſion, in ſuch Caſe if a Leaſe is made 
in Poſſeſſion, and afterwards ſome Life drops, he cannot make a new Leaſe 
in Reverſion of the ſame Lands, becauſe his Power is executed by making 
the firſt Leaſe ; that where a Qualification is annexed toa Power of Leaſing, 
which, if obſerved, goes in Deſtruction of the Power, the Law will dit- 
penſe with ſuch Qualification; as where there is a Power to make a Leaſe 
of a Manor, or of any Part thereof, ſo as the antient Rent is reſerved, 
yet he may by this Power make a Leaſe of the Services, Parcel of the 
Manor, upon which no Rent can be reſerved ; otherwiſe the expreſs Power 
would be defeated. 

A Man made a voluntary Settlement on his Son for Life, and after to 


Goeding ver. his firſt and other Sons in Tail, with Power to the Son to make a Leaſe in 


Poſſeſſion for ninety-nine Years, determinable on three Lives, and alſo to 
make Leaſes for ſixty Years, to commence after his Death, it he had Iſſue 
Male, to continue fo long as he had Ifſue Male; the Son makes a Leaſe 
to his Father in Truſt for one of his younger Children, but the Leaſe was 
not purſuant to the Power ; yet it was decreed good, and taken to be a 
Leaſe made by the Father after a voluntary Settlement. 


r 
. 


(K) By what Fozm of Trtozds Leaſes map be 
made, 


H E RE it may be laid down for a Rule, that whatever Words are 
ſufficient to explain the Intent of the Parties, that the one ſhall 
deveſt himſelf of the Poſſeflion, and the other come into it for ſuch u de- 
terminate Time, whether they run in the Form of a Licence, Covenant, 
or Agreement, are of themſelves ſufficient, and will in Conſtruction of 
Law amount to a Leaſe for Years as effectually as if the moſt proper 
and pertinent Words had been made uſe of for that Purpoſe ; and on the 
contrary, if the moſt proper and authentic Form of Words whereby 
to deſcribe and paſs a preſent Leaſe for Years, are made uſe of, yet if 
upon the whole Deed there appears no ſuch Intent, but that they ate 
only preparatory and relative to a future Leaſe to be made, the Law will 
rather do violence to the Words, than break through the Intent of the Par- 
ties; for a Leaſe for Years being no other than a Contract for the Poſſeſſion 
and Profits of the Lands on the one Side, and a Recompence of Rent or 
other Income on the other, if the Words made uſe of are ſufficient to 

prove 
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ove ſuch a Contract, in what Form ſoever they ate introduced, or how- 
ever variouſly applicable, the Law calls in the Intent of the Parties, and 
models and governs the Words accordingly. | 

My Lord Coke tells us, that the Words demiſe, grant, betake, and to Co Lit. 45 b. 
Farm-let, and whatever other Words amount to a Grant, may ſerve for a“ Med. 250. 


ſe for Years. | | 
w_ he lays, dedi is a ſufficient Word to make a Leaſe for Years. 8 301. 


# But there are ſeveral other Words which are equally ſufficient to make Page 420 
a Leaſe for Years ; therefore in caſe of the King, if he makes a Leaſe for Bro. Tit. 
Years, under the Exchequer Seal, in theſe Words; Sciatis quod nos com- 3 7 
ni ſimus Cuſtodiam of ſuch Land to ſuch a one, this a good Leaſe, and A 
Leſſee may plead it as a Demiſe or Leaſe of the Land itielf; tor this ſuſh- Co. Lit 48. b. 
ciently ſhews the Intent of the King to part with the Poſſefſion of thek Co. 17. a. 
Land for the Time, and therefore amounts to an effectual Leale ; and this 
being the Uſage in the Exchequer, all other Courts are bound to take no- 
tice thereof, 

So if one only licence another to enjoy ſuch a Houſe or Land till ſuch ag H. 5. 1. 
Time, this amounts to a preſent and certain Leaſe or In teteſt for that Time, Leon. 129. 
and may be pleaded as ſuch, though it may be alſo pleaded as a Licence 7 ta 
and if it be pleaded as a Leaſe for Years and traverſed, the Leſſee may io Spe 


give the Licence in Evidence to prove it. See 11 Mod. 
42. pl. 1. 


12 Mod. 1, 610. 2 Keb. 561. 2 Lev. 194. 3 Keb. 761. Hard. 366. 


So if A. by Articles covenants with B. that he ſhall have or enjoy ſuch Leon. 136, 
Land for ſuch a Time, this is a good and effectual preſent Leaſe, becauſe "3 . 
here are ſufficient Words to prove a Contract, that the one ſhall relinquiih oy EY 
the Poſſeſſion, and the other come into it; but if the Covenant had been Owen 95. 
with B. that C. a third Perſon, ſhould have or enjoy fuch Lands of A. for Rol. Abr. 
ſuch a Time, or that the Executors of B. ſhould have or enjoy it for that *47- _ 
Time, this would be no Leaſe to C. or the Executors of B. but only a bate p 3 
Covenant with B. for when theſe Words have their natural and binding Agree, pl. 
Force as a Covenant with B. they cannot at the ſawe Time have a different giz. 
Conſtrution, and amount to a Leaſe to C. or the Executors of B. who are 
Strangers to the Contract and no Parties to the Deed, nor the Executors of 
B. yet in eſſe; neither can theſe Words amount to a Leaſe to B. becauſe 
the Intent is manifeſt that he himſelf is to have nothing in the Land, but 
is only a Truſtee of the Covenant for C. or his Executors ; allo if theſe 
Words ſhould amount to a Leaſe to C. or the Executors of B. when they 
came in eſſe, this would take off from their Operation as a Covenant with 
B. for the ſame Words cannot at the ſame Time have two different Con- 
ſtructions and Operations; and it cannot be ſaid they are a Covenant 
with B. by the firſt Words, and a Leaſe to C. or the Executors of B. b 
the laſt Words; for that C. or the Executors of B. ſhall enjoy the Land, 
is the very Explanation of the Covenant with B. and gives Life and 
Force to it, and without that he covenants with B. for nothing; for till 
theſe Words are added, the Covenant with B. is but a dead Leiter, and 
has no Meaning or Senſe in it. Bro. Tit 

So where one by Articles covenants, grants and agrees with J. F. Ieaſes 20, 
that he ſhall have ſuch Lands, or have, hold and enjoy juch Lands tor fo zo, 60. 
many Years, theſe are Words ſufficient to ſhew a preſent Contract for Noy 14. 
the Lees enjoy ing of theſe Lands, and therefore amount to a preſent Cre. 42, 
Leaſe of them as effectually as if there had been the Words dimiſit, laca- </ ah A. 
vit, or ſuck like; and though there were in the ſame Articles a Covenant Leon. 118, 
to make a good and perfect Leaſe, as Counſel ſhould adviſe, yet that 1:5 


would 7. Car. 


207, 0 
847. oo! 85, Brownli, 136. Cro, Eliz. 223, Bro. Tit, Leaſes 21. only cn. pec fincux. 
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would not prevent or deſtroy the Operation of the firſt Words as a pre- 
ſent Leaſe; ſuch Covenant only being in majorem cautelam, that the 
Leſſee might require further Aſſurance by Fine, or the like, if he found 
it neceſſary; and the Difference is, where ſuch Articles, by way of 
Covenant, are made by him who is Owner of the Lands; and where they 
are made by a Stranger, or one who has then nothing in the Lands; j; 
the firſt Caſe they amount to a preſent and abſolute Leaſe, but not in 
the other, becauſe a Man cannot be ſuppoſed to leaſe what he has not; 
or if it might be ſo ſuppoſed, yet when it appears in the very Articles 

page 421 that he has nothing in the Lands, his Covenant then can have no other 
Conſtruction, but that he will procure the Owner of the Lands to Permit 
the Covenantee to hold and enjoy thoſe Lands; which is the preper ang 
natural Interpretation of the Words of the Covenant, when he himtelf has 
nothing whereof to make a Leaſe. 

Cro, Eliz. A Controverſy was between two Perſons touching a Leaſe for Years, which 

233. of them had Title to it, and they ſubmitted to the Award of J. S. Who 

To dad awarded that one of them ſhould have the Land; this was held io be a good 

Tier. Gift of the Intereſt of the Land, that is, an Award, that the whole Leaſe, 

2 Keb. 268, or Intereſt in the Land for the Term then to come, belonged to one, exclu- 
ſive of the other; but if the Award had been, that the one ſhould permit 
the other to enjoy the Term, this, it is ſaid, would not have given hun the 
Intereſt in the Land, nor would amount to a Leaſe ; that is, as I ſuppoſe, 
becauſe the Permiſſion being to come from the other Party, the Intereſt muſt 
be ſuppoſed to be and continue in him; and it could not amount to a Leate, 
or an Award of a Leaſe ; not to a Leaſe, either from the Arbitrator or the 
other ; not from the Arbitrator, becauſe he had nothing in the Land, and 
was only to award what the other ſhould do; not to a Leaſe trom the other, 
becauſe it was only the Act and Award of the Arbitrator ; neither could it 
amount to an Award of a Leaſe from the other, becauſe it was only that he 
ſhould permit the other to enjoy the Term, which he might do without 
making a Leaſe ; and the Words being ſpoken by the Arbitrator, who was 
a third Perſon, cannot have the ſame Operation, as if they had been ipoken 
by one who had Intereſt in the Lands to another, but muſt be taken ac- 
cording to the literal Senſe and Meaning thereof. 

Cro. Eliz, Articles indented in Writing were made between A. and B. in this Man- 

486. ner: Imprimis, it is covenanted and agreed between the Parties, that 4. 

"Yo Pl. doth let ſuch Lands for and during five Years, to begin at Mich' next fol- 

Rol. Abr. lowing, under 10/, a Year Rent; or provided that the Leſſee ſhall pay 100. 

847. at Mich and Lady-day, by even Portions, during the Term; alſo the f2:d 

2 Rol. Abr. Parties do covenant, that a Leaſe ſhall be made and ſealed, according to 

449- the Effect of theſe Articles, before the Feaſt of All- Saints next enſuing ; yet 

Palm. 201. this was held to amount to an immediate Leaſe, by reaſon of the firlt Words 
in the preſent Tenſe, and that the laſt Words were only for making ſuch a 
Leaſe in Writing for further Aſſurance; and the rather here, becauſe the 
Leaſe to be ſealed was to be made after the Beginning of the Term. 

2 Bendl. . One ſaid to another, you ſhall have a Leaſe of my Lands in D. for twen- 

Moor, pl. 31. ty-one Years, paying therefore 101. per Ann. make a Leaſe in Writing, 

Cro. Eliz. and I will ſeal it; this was agreed by all the Juſtices to be a good Parc! 

33» 305. Leaſe for twenty-one Years, though no Writing was made of it, (being 
before the Statute of Frauds) for the Intent of the Parties was ſufficiently 
expreſſed, and the making of it in Writing was but for further Aſſurance, 
and left to the Leſſee, if he thought it neceſſary. | 

2 Bend. One made his Will in this Manner: I have made a Leaſe to FJ. S. fer 
Term of twenty-one Years, paying but 20s. Rent; this was held a good 
Leaſe or Deviſe by the Will tor twenty-one Years, and that the Word 
have ſhould be taken in the preſent "Tenſe, as dedi is in a Deed of Feoft- 
ment, to comply with the Intent of the Teſtator. N 

| a ut 
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But now, on the contrary, if the moſt proper Form of Words of leaſing Where 
-re made uſe of, yet if, upon the whole Deed, there appears no ſuch Intent, Words of 
bur that it is only preparatory and relative to a future Leaſe to be made, Se ut 
the Law will rather do Violence to the Words, than break through the not, in the 


jutent of the Parties, by conftruing a preſent Leaſe, when the Intent was Caſe of Co- 


it otherwiſe. py holds, a- 
manifeſtly mount to a 


Leaſe ſo as to work a Forfeiture, vide ſupra, Under Leaſes made by Copyholders. 


Therefore where Articles were drawn between A. and B. in this Manner: *Page 422 
Articles agreed upon, tc. Imprimis, A. doth demiſe ſuch a Cloſe to B to Noy 128. 
have it for forty Years, and a Rent reſerved, with Clauſe of Diſtreſs, &c. Stzrgeon 
la witneſs whereof, c. and afterwards there was written in the ſame Paper — * 

a Memorandum, that theſe Articles are to be ordered by Counſel of bo mm 
Parties, according to the due Form of Law; and becauſe the Intent of both 
Parties appeared by that Memorandum, and by a Leaſe actually drawn by 
Counſel, but never ſealed, (upon ſome Diſagreement between the Parties 
(it was ruled by the Court, upon Evidence in EjeQment, that theſe Articles 
were not a ſufficient Leaſe, and the Jury found accordingly ; and yet here 


was the Form and Words of a preſent and immediate Demiſe or Leaſe g. t Sed. gu. If 

not ſuffici- 
ent to intitle the Tenant, on performing the Conditions, to hold the Land, againſt the Landlord, for 
the Term? and, if he ought to recover in Ejectment, unleis, for Condition broken? 


So where Articles of Agreement are drawn between A. and B. in this Rol. Abr, 
Manner: Firſt, the faid A. is contented to demiſe ſuch Lands, Ec. to the 848. Plea- 
faid B. from Mich' next for ſix Years; and after theſe Words, the Rent 282 
reſerved is 1000. per Ann. a Re- entry for Non- payment of the Rent, a Co- 2 od g1. 
venant for Repatations, and a Covenant to do ſuch other Thing; and theſe See Will. 
Articles are ſealed and delivered by the Parties; yet they do not amount to Rep. 16, 71, 
a Leaſe, but are only preparatory Covenants or Inſtructions towards a 336, 700: 
Leaſe, and never were intended to have the Force or Effect of a Leaſe them- 3 horned 
ſelves; beſides that, the Word contented imports only an Approbation of Gilb. Eq. 
ſomething to be done after; this Caſe is cited in (a) Cro. Fac. in this Man- Rep. 108, 
ner: That if one covenants and grants with another that he ſhall hawe and 166. 
bold ſuch Lands for ten Years, that this is a good and abſolute Leaſe for S4. 
that Time; but if he covenants and grants that he ſhall enjoy thoſe Lands 152. 
for ten Years, this is no Leaſe, becauſe it ſounds only in Covenant; Quære 
of the Difference between ho/ding and enjoying, for there ſeems none; there- 
tore the Caſe muſt be miſtaken, 

One made a Leaſe for Life, & proviſum eſt, that if the Leſſee die within Dyer 150. 
fixty Years, that then his Executors and Aſſigns ſhould enjoy the Land in Co. 155. 
his Right for ſo many Years as ſhould be behind of the ſixty Years from the 2 
Date of the Leaſe ; this was held to be only a Covenant, and no Leaſe, Rol. Abr. 
| for which there are divers Reaſons aſſigned in the Books; as firſt, becaule 8s. 
the Words purport an Agreement, and not a Grant, and ſo ſound only in Bendl. pl. 
Covenant, which is a very unintelligible Reaſon. Another Reaſon given is, 115. 
becauſe if it ſhould be conſtrued a Demiſe, it muſt be void, becauſe there is 
no Perſon in eſſe to take it ; for the Executors ate not in rerum natura, nor 
Parties to the Deed. Another Reaſon given is, becauſe nothing of the ſaid 
Term was given to the Leſſee himſelf for Life, as Remainder to him and 
his Executors for ſixty Years. A fourth and laſt Reaſon is, becauſe there is 
no Certainty either of the Beginning or Ending thereof, and therefore it 
cannot be a good Leaſe ; but a better Reaſon than any of theſe ſeems to be, 
that he having in the firſt Part of the Deed made a Leaſe in expreſs and 
proper Words, muſt be ſuppoſed to mean ſomething leſs in this laſt Part of 
the Deed, which varies ſo widely in the Form of Expreflion, and which has 


a natural and proper Meaning of its own as a Covenant, but cannot 
| amount 


(a) Cro Jac. 
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amount or come up to a Leaſe, without Violence and Force done to the 
Words, as well as the Intent of the Parties and this the rather ſeems pro- 
bable, becauſe Moor holds clearly, that if it had been provided that if the 
Leſſor die within ſixty Years, that then he demiſed the Land to another 
(who was alſo a Party to the Deed) for ſo many of the ſixty Years as ſhoulg 
be then to come; this would be a good Leaſe, for here he comes into the 
very ſame Form of Expreſſion made uſe of in the firſt Part of the Deed 
which was an actual Demiſe, and therefore muſt be ſuppoſed to mean the 
fame Thing in the latter Part too, and conſequently ſuch Words would 

t N If it make it an actual Demiſe f. 

is not a ge- 

neral Rule that the firſt Part of a Deed, and the laſt Part of a Will, are to govern the Conſtruction 

if the above are not Diſtinctions, without Differences; and if there is not more Subtlety than Wil. 

dom in the Deciſions, unleſs where a forced Conſtruction is put, to ſave a Forſeiture? 


*Page423 A. ſeiſed of Lands in Fee by Indenture, covenants with B. before Eater 
Cro, Jac. then next, to convey thoſe Lands by Fine, or other Aſſurance to B. and his 
3 45 * Heirs, to the Uſe of him and his Heirs, with a Proviſo, that if 4. paid to 
ag „B. 100l at the End of thirteen Years, that then he might re-enter, and that 
2 Mod. 80, then all Aſſurances ſhould be to the Conuzor, and covenanted and granted 
for him and his Heirs, that B. and his Heirs ſhould enjoy thoſe Lands till 
the End of the ſaid thirteen Years, and for ever after, if the 100l. were 
not paid; and B. covenanted to pay annually, during the thirteen Years, two 
Capons, and that during the thirteen Years he would not commit Waſte, 
no Aſſurance was made within the Time; and if this, upon the whole Deed, 
amounted to a Leaſe for thirteen Years, was the Queſtion. And it was ad- 
judged that it was no Leaſe, but only a bare Covenant, and this Judgment 
affirmed in Error; for the Intent of the Parties was to make Aſſurance of 
the Inheritance by way of Mortgage, and the Covenant was only that he 
ſhould enjoy the Lands during the Time of the Mortgage, whether it con- 
tinued thirteen Years only, or for ever; and if a Fine had been levied, or a 
Feoffment made, it is plain this Deed had been no Leaſe, but only a Coye- 
nant to lead or declare the Uſes of ſuch Fine or Feoffinent ; and though 
none was levied or made, yet the Deed till continues of the ſame Nature 28 
it did at firſt, or as if ſuch Fine or Feoffment had been actually executed; 
and the Covenant on B's Part, that he would do no Waſte, does not ex- 
pound it otherwiſe, for that was only that he, being a Mortgagee in Fee, 

ſhould do no Waſte, for which otherwiſe there would be no Remedy. 
Cro, Jac. So where one, by Indenture inrolled, for Money, bargained and fold Lands 
659. to one and his Heirs, provided, that if the Bargainor for five Years paid an- 
* nually 100. to the Bargainee at the Days limited in the Deed, and at the 
2 >" . End of the ſaid five Years ſhall pay 24o/. then the Bargain and Sale to be 
Rol. Abr. void; provided alſo, and it is further covenanted and agreed between the 
859. ſaid Parties, that the Bargainee, his Heirs or Aſligns, ſhall not intermeddle 
342 and vyith the actual Poſſeſſion of the Premiſſes, or the Perception of the Rents 
cemas. and Profits, till Default be made in the Payment of the ſaid Sums ; this was 
held to be no Leaſe to the Bargainor for five Years, but only in the Nature 
of a Leaſe at Will, by reaſon of the Negative Words, that the Bargainee 
ſhould not intermeddle with the Rents and Profits for that Time, and con- 
ſequently fo long was to leave the Bargainor in Poſſeſſion as he was before. 
Co. Ent. 8g, So where A. acknowledged a Recognizance to B. of 200. and B. by In- 
2. denture of Defeaſance, did covenant, promiſe and agree with the faid A. 
Bradſten that if A- his Heirs or Aſſigns, ſhould, after ſuch a Lime, convey ſuch an 
ver. Back. Advowſon to him and his Heirs and if the ſaid B. his Heirs, Executors, 
Ec. ſhall, and may at all Times hereafter, peaceably and quietly have, hold, 
uſe, occupy, poſſeſs and enjoy the faid Advowſon, without the Let, Suit, 
Trouble, &c. of the ſaid A. or any other Perſon or Perſons, £&'c, then the 
P.ccognizance to be void; and the Queſtion was, if this laſt Clauſe amounted 
to 


. —— | 4 — yy RN9F 1 CO 


LEASES and TERMS ror YEARS. 


to 2 Leaſe of the Advowſon; and the Court was of Opinion that it did 
not, for the Intent of the Parties was not to make a Leaſe of it, but only 
a Condition to defeat the Recognizance, and that this laſt Clauſe ſhould have 
relation to the Eftate in Fee precedent, being if the ſaid A. his Heirs, Cc. 
which cannot be intended of a Leaſe ; alſo the Clauſe is indefinite, at all 
Times hereaſter, and does not limit any certain Time, for Life or Years, 
wherein the Advowſon ſhall be peaceably enjoyed, and therefore ſhall be 
intended during the Eſtate in Fee before mentioned ; but no Judgment was 

en given. 
: if ons makes a Leaſe for Life, and after grants that the Lands or the Dyer124. pl, 
Reverſion ſhall remain to another for twenty-one Years after the Death 4®: 125: pl. 
of the Tenant for Life, theſe Words are ſufficient io paſs a Reverſionary pio. 48, 
Intereſt by way of future Leaſe without Attornment, though there is not the ,,Q, 
* Word Demiſe, or any other Word uſual or proper to deſcribe a Leaſe for *Page 424 
Years by ; but here being Words ſufficient to prove a preſent Contract for Bro. Tit. 
the reverſionary Intereft of theſe Lands, after the Eſtate for Life deter- Leaſes 71, 
mined, theſe, in caſe of a Leaſe for Years, which is but a Contract, are — . 
in themſelves ſufficient, and adequate to any other Form. oth 


E 


(1) Ghat Certaintp is requiſite to Leaſes for 
Years as to their Beginning, Continuance, 
and Ending: And herein, 


1. With regard to the Date of the Leaſe. 
S to the Date, that may be conſidered either as it is an impoſſible Date, Mod. 180. 


or an uncertain Date, between which the general Difference taken in 
the Books, is, that if a Leaſe be made to begin from an impoſſible Date, 


there the Leaſe ſhall take Effect from the Delivery becauſe ir could not be 


any Part of the Agreement between the Parties, as from the zoth Day of 
February, or the 32d Day of April next; but where the Limitation is un- 
certain, as a Leaſe in Ofober, Habendum from the zcth of Nowember, with - 
out ſaying from November next following or preceding, or what other Vo- 
vember ; this Uncertainty vitiates the Leaſe itſelf, becauſe it was Part of the 
Agreement, that the Leaſe ſhould begin from the 2oth Day of ſome Nowem- 
ber or other; but it noi appearing to the Court what Nowember was in- 
tended, they cannot determine it for the Parties, and therefore for fuch 
Uncertainty the Leaſe itſelf becomes void. | 

So where a Leaſe is made to begin from the Nativity of our Lord God Sid. 46 1. 
laſt paſt, without ſaying from the P eaſt of the Nativity, this Leaſe ſhall be- Vent. 84. 
gin preſently ; becauſe it could be no Part of the Agreement between the Keb. 656. 


Parties that the Leaſe ſhould begin from the Nativity itſelf, which is paſt ſo 


many hundred Years ago ; and therefore, for this Impoſſibility of Relation, 

the Leaſe ſhall begin preſently ; but if it were to begin from the Nativity of 

our Lord God generally, or from the Nativity of our Lord God nextenſuing, 

omitting the Word Feaſt, Twiſden was of Opinion ſuch Leaſe ſhould be void, 

for the — wad of its Commencement ; but Sid. in reporting of the Caſe, 

ſeems to be of a contrary Opinion, and makes a Quæœre, if it ſhall not be- 

gin preſently ; and, in Truth, this ſeems the moſt reaſonable Opinion, for 

a5 to Impoſlibility of Relation, there is the ſame in this as there is in the, What 
other; and therefore, by the ſame Reaſon, it ſhall begin preſently f. a. 


ſon can be 


aſſigned, why it ſhould not commence from the Chriſtmas, intended by the Partie:, it being as clears 


ly evident as the Sun at Noon - day, 


In 


* 
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Rol. Abr. In Ejectment, if Plaintiff declares on a Leaſe by J. S. 20 Auguſt fot 


849. Der- twenty Years @ Feſto Annunciationis beate Marie Virginis ultimopreterin 
* x IS ante Datum hujus Indenturæ or Indenturæ prædidæ, where no Mention i 
Vet Leber, made of any Date or Indenture before in the Declaration, this Leaſe hal] 
be taken to commence from the Feaſt of the Annunciation next before the 
20th of Auguſt in that Year wherein the Declaration is; becauſe it muſt 
have heen ſo conſtrued if the Words ante Datum hujus Indenturæ had been 
omitted, and the Addition of thoſe Words can be to no Purpoſe, nor of 
any Uſe, when no Indenture at all is mentioned beſore, and therefore ſhall 
"PO be void, or as if they had been totally omitted. | 

*Page425 If a Leaſe be made for thirty-one Years, Anno 1531, and after, Any 
Rol. Abr. 1535, the Leſſor, reciting the ſaid Leaſe, by Indenture makes a ne Leaſe 
249. 261. in theſe Words, Noveritis me didis 31 Annis finitis & completis dediſſe is 
$06 19g. conceſſiſſe omnia Premiſſa to J. S. Habend' & tenend a Die Confecl ionis 
| Preſentium (Termino prædid“ finita) uſque ad Finem Termini 3 Annorun 
tunc immediate ſequentium plenarie complendorum ; this Leaſe ſhall begin 
in Computation from the Expiration of the firſt Leaſe for thirty-one Years, 
and ſhiall continue for thirty-one Years after ſuch Expiration of the fir 
Leaſe ; for if it ſhould begin from the Day of the making of the Deed, 
then there would be four Years thereof to come after the Expiration of 
the firſt Leaſe, which would be plainly againſt the Intent of the Parties; 
and therefore it ſhall be interpreted that he ſhall have it for thirty-one Years 
after the Day of the Date, and the Expiration of the firſt Term of thirty- 

one Years, vis. after both. | 
Godb, 156, So where Leſſee for an hundred Years made a Leaſe for forty Years 
Dyer 261. b to B. if he ſhould fo long live, and after leaſed the ſame Lands to C. 
in Margin. Habend for twenty-one 3 from the End of the Term of B. to begin 
and be accounted from the Date of theſe Preſents; and the Queſtion was, 
if the Leaſe to C. ſhould be ſaid to begin preſently, or after the Term 
of B. And the Judges were clear of Opinion, that the Leaſe to C. ſhould 
not be accounted from the Time of the Date, but from the End of the 
Term of B. becauſe by the firſt Words it is a good Leaſe in Reverſion 
in that Manner, and then it ſhall not be made void by any ſubſequent 
Words, or, as Coke ſaid, the laſt Words ought to be conſtrued to give 
an Intereſt as a future Intereſt preſently, and the actual Poſſeſſion after 
the Expiration of the firſt forty Years Term is well granted by the firſt 

Words. | 

LO A Man made a Leaſe for Years, to begin at the Feaſt of our Lach 
Pe 35. Mary, for twenty-one Years, without ſhewing in Certainty at which of 
the Feaſts of our Lady, via, the Annunciation or the Purification ; yet 
Anderſon held it a good Leaſe, and that the Leſſee might determine the 
Certaiaty of the Beginning of the Leaſe, by his Entry, at which of the 
Feaſts he thought fit ; but Periam doubted ; and in Truth this Caſe ſeems 
within the Rule before laid down to be void, for the Uncertainty of the 


Time of its Commencement . 

+ Certainly Time of its t t 
ur | 

hr determine it, according to the common Acceptation of the Term, in the Country where the 


Leaſe was made. 


4 Leon. 144. In Ejectment the Plaintiff declares upon a Leaſe for Years, Habend 


 Highman from the Sealing and Delivery, and declares that the Sealing and Deli- 


ver. Ch. very was 1 Mali, and the Ejectment was the ſame Day; and it was 


moved in Arreſt of Judgment, that the Ejectment could not be ſuppoſed 
the ſame Day, for the Leaſe did not begin till the next Day enſuing the 
Sealing and Delivery. But the Court diſallowed the Exception; for 
where the Leaſe is to begin from the Time of the Sealing and Delivery, 
or generally to hold for twenty-one Years next following, the Ejectment 
may well be ſuppoſed to be the ſame Day; for the Beginning of the Leaſe 
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is preſently upon the Sealing and Delivery ; and therefore ſuch a Leaſe ſhall 
end the ame Time and Hour. 

If an Indenture of Demiſe bears Teſte 4 May, 10 Fac. and is delivered Rol. Abr. 

May, 10 Tac. Habend a Feſto Annunciationts Beate Mariz Virginis tum 8so. 
ult preterit', pro Termino viginti unius Annorum prox” ſequent” Datum _ . 
Jiae Indenturæ; this Leaſe commences in Computation from Lady-Day Huſſe fs 
before the Date, and in Intereſt the 5th Day, which is the Day next after 18 
the Date; and fo all the Words of the Indenture ſhall take Effect the 5th 
Day, being the my of the Delivery of the Deed, and then the Leaſe will 
determine on the Feaſt of the Annunciation twenty-one Years after ; and 
therefore the Count which was of ſuch a Leaſe, omitting Datum Inden- 

{ur , was held to be well enough warranted by this Leaſe found in bec 
Verba, the Ejectment not being laid till the 5th of May. 

In Ejectment the Plaintiff declared upon a Leaſe made 14 Jan. 30 Elis. *Page426 
from Chriſtmas before for three Years, and upon Evidence the Plaintiff, Len? 4. 
ſnewed a Leaſe bearing Date 13th Jan. the fame Year, and proved to have pl. g2. 
been then executed; and it was moved, for this Variance between the De frice verſus 
claration and the Evidence, that the Jury might be diſcharged ; but Ander-* Mer. 
fon Chief Juſtice ſaid, that the Evidence was ſufficient to ſupport the De- 
claration ; for if the Leaſe was ſealed and delivered 13 Jan. it was then a 
Leaſe 14 Jan. quod cæ teri Juſticiarii conceſſerunt. 

If an Indenture of Demiſe bears Teſte 25 March, 15 Car, and is deli- Rol. Abr. 
vered the Day of the Date, and the Habend' is from and after the Day of ss. 
the Date of theſe Preſents, for and during the Time and Term of ſeven” "i/b ver, 
Years from henceforth next and immediately following fully to be compleat 79.7 
and ended, this Leaſe begins in Computation from the Delivery of the 
Deed, which was the Day of the Date, and in Intereſt the next Day 
after the Date, and ſo all the Words will have an Operation ; for it ap- 

rs that he was not to have the Poſſeſſion till the next Day after the 

te, by the Words Habend' from and after the Day of the Date, which 
excludes the Day of the Date, but that the ſeven Years ſhould commence 
by Computation from the Delivery, wiz. from henceforth, which refers 
to the Limitation of the ſeven Years ; and therefore where the Plaintiff 
declared on this Leaſe by Indenture dated 25th of March Habend" a Die 
Datus for ſeven Years, it was adjudged againſt him, for by Computation 
it began 4 Datu Indenturæ. 

if one makes a Leaſe to A. for twenty-one Years, and after makes Plow. 198. 
another Leaſe to B. for Years, to begin @ Fine & Expiratione prædic Dyer 177. 
Termini 21 Annor' dimiſſor' to A. and then the Leaſe to A. is determined, 5 32: 
either by an expreſs Surrender, or by an implied Surrender in Law, as, * 
by 4's Acceptance of a new Leaſe for Life from the Leſſor, the Leaſe Co. 154. 
to B. ſhall begin preſently ; but if the Leaſe to B. had been to begin poſt Rol. Abr. 
Finem & Expirationem præ dict 21 Annor', there the Leaſe to B. ſhould * Is 
not begin upon the Surrender, Forfeiture, or other Determination of the. 105. 
firſt Term to A. till the twenty-one Years actually run out by Effluxion 
of Time; the Rea ſon of which Difference is, that in the firſt Caſe the 
Word Term comprehends as well the Eſtate or Intereſt in the Land, as 
the Time for which it is demiſed ; and therefore the ſecokd Leaſe being 
limited to begin a Fine & Expiratione predit” Termini 21 Anne, when- 
ever the Term, which includes alſo the Eftate and Intereſt, is determined, 
the Leaſe to B. ſhall begin; but in the other Caſe the Leaſe to B. is not 
to begin till after the End and Expiration of the twenty-one Years, which 
cannot be ended but by Effluxion of Time. 

The Biſhop of Bath and Wells, 18 H. 8. made a Leaſe in Writing to s Co. 34. 
A. and B. for fixty Years ; Proviſo, that if the ſaid A. and B. die within Cro. Jac.71. 
the ſaid Term of ſixty Years, that then, afier the Death of the ſaid A. m—_ of 
and B. and of the longer Liver of them, it ſhall be lawful for the ſaid 1 
Biſhop, and his Succeilors, to enter into the ſaid Lands; 4. dies, the Dyer 3a. 

Vol. III. K k Biſhop pl. 3g. 
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Biſhop dies, and his Succeſſor, 22 H. 8. demiſes the ſaid Lands to c 
Habend cum poſt five per Mortem, ſurſum Redditionem, wel forisfag 
pred B. wacare contigerit, for ſixty Years, with Confirmation of the Dean 
and Chapter, and then B. dies within the fixty Years, and the Grantee of 
the Biſhop would avoid this Leaſe to C, 1, Becauſe being limited to begin 
upon one of three Accidents, vis. Death, Surrender, or Forfeiture, none 
of which happened, it could not begin at all; for it was not determined 
by the Death of A. and B. within the fixty Years, as all the Court agreed 
but continued till the Leſſor, or his Succeſſors entered; for ſo it ves 
expreſly provided by the Leaſe, and that was a mere Condition, and pot 
a Limitation ; and then the ſecond Leaſe, as was argued, cannot begin 
at all, or at leaſt the Time thereof ſhall run on from the Death of B the 
Survivor ; but it was adjudged the ſecond Leaſe was good; for it wi 
only limited cum per Mortem, ſurſum Redditionem, fc. the firſt I viſe 
_ *Page427 * ſhould determine, but alſo cum poſt Mortem wacare contigerit ; ſo that this 
ſecond Leaſe may well begin when the firſt Term by Effluxion of Time 
is run out p Mortem of the Parties; and this differs from a Remainder 
limited to one aſter the Death of another; there it ought to begin imme— 
diately after the Death, without any Interim; but here it ſhall not begin 
till after the firſt Term run out 5% Martem, whenever in ſuch Manner 
vacare contigerit, and is a good Leaſe preſently in Point of Intereſt, to 
take Effect in Poſſeſſion whenever the firſt Leaſe, by any of theſe Acc. 
dents, happens to be at an End, and is a good Intereſſe Termini in the 
mean Time; and this Conſtruction ought to be made, to ſupport the 
Leaſe, becauſe it ſhall be taken moſt ſtrongly againſt the Leſſor, and for 

the Benefit of the Leſſee. | | 
Bendl pl. 72. If A. reciting that B. hath a Leaſe for Years of ſuch Lands, demiſes 
And. 3. the ſame Lands to C. for Years, to begin after the End or Determination 
Dyer 116. of the ſaid Leaſe to B. where in Truth B. hath not any Leaſe at all of 
pl: 7%, thoſe Lands, the Leaſe to C. ſhall begin preſently ; for in Judgment of 

1 id Limitati d no Limitation is all one; fo it h 5 

Leaſes 62. Law, a void Limitation and no Limitation 1 one; fo it he recites a 
Plow, 148. Leaſe which in Conſtruction of Law appears after to be void, or miſtecites 
Kol. Abr. a good Leaſe in a Point material, Habend” from the End of the f.id Leaſe, 
| A Car, this new Leaſe ſhall begin preſently ; though where the fiſt Leaſe is good 
ee in Law, and only miſrecited in a Point material, the new Leaſe can begin 
on. 366. Preſently only in Enumeration of Years, not in Intereſt, till the End of the 
Miller and firſt Leaſe; for in theſe Caſes the Commencement of this new Leaſe, 
Manwer- being referred to a Thing which is not, cannot be any ways aſcertained 
© the 46. Or governed thereby. and then it is as if no ſuch Recital had been, which 
bd. would have left the Leaſe to begin preſently, as the ſtrongeſt Conſtruction 
Lev. 7). againſt the Leſſor, ſince there is nothing now to aſcertain or determine its 


Keb 360. Beginning at any other Time. 
Baſſet verſus 8 8 4 


Lewis, 2 Leon. 11, pl. 17. Vaugh. 73. 2 Lev, 242. 


Lev. 234. So where the Queen-Mother, having the Inheritance of certain Lands 
— — ſettled on her for her Jointure, 14 Car. 1. reciting, that whereas Queen 
apart — Eliz. 22 April in the 42d Year of her Reign, had demiſed thoſe Lands 
Feet verſus to ſuch a one, Cc. (whereas the Leaſe intended was in Truth 32 Elig) 
Berkley. the faid Queen-Mother did thereby demiſe the ſaid Lands, to begin after 
the End or Determination of the Eſtate granted to the other per Litera 

Patentes predifas, for twenty-one Years ;z and the Queſtion upon this 

Miſrecital was, when the ſecond Leaſe for twenty-one Years ſhould begin, 

whether after the Expiration of the firſt Leaſe made 32 Elig. though fallely 

recited to be made 42 Eliz. or whether it ſhould begin preſently ; for if 

ſo, the firſt Leaſe would continue beyond the twenty-one Years limited 

in the ſecond Leaſe, and fo the Leſſee have no Manner of Benefit of it; 

and yer notwithſtanding it was adjudged, that for this Miſrecital the 

ſecond Leaſe ſhould commence preſently ; and ſo the Leſſee was obliged 

| 0 
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to pay a Rent of 601. per Annum for the whole twenty-one Years, though 

he had nothing in the Lands all that Time; and this Judgment given in 

C. B. was afterwards affirmed upon Error in B. R. and in this Caſe the 

Court agreed, that if the Date of the recited Leaſe only had been miſ- 

taken, and the ſecond Leaſe had been of the Lands, Habend after the 
Expiration or Determination of the Eſtate or Leaſe of the firſt Leſſee gene- 

rally, in ſuch Caſe the ſecond Leaſe had been good, and ſhould not have 

begun before; for then there had been ſufficient Certainty for the Time 

of its Commencement, and then Utile per Inutile non witiatur ; but here 

being limited to begin after the Determination of the Eſtate granted per 

Literas Patentes præ dictas, where there were no ſuch Letters Patent, 

and lo the Relation idle and null, the ſecond Leaſe begins preſently, as 

it no ſuch Recital or Relation had been, and there is no Utile at all; for 

it is tied up to begin after a Leaſe which 1s not ; and the Court denied 

Periam's Opinion to be Law, that if 1 let Lands to B. to begin after the 

* |:xpiration of a Leaſe thereof, which I have made to J. S. where in Truth“ Page 428 
I have made no Leaſe to J. S. that the Leaſe to B. ſhall never begin; 

this was denied to be Law, and againſt the Current of all Authorities. 

Aliſo the Court ſaid, the principal Caſe here differs from Hithers and Hob. 128. 
Caſſon's Caſe, where one made a Leaſe for Years Habend' a Feflo Purifi- 4 _ 
cationis, and after by Deed, reciting that he had made a Leaſe to con- en. 
mence a Feſto Annunciationis, granted the Reverſion to another, and that 

Grant held good; for in the Grant in the Reverſion the Miſtecital of the 
particular Eſtate is not material in the Caſe of a common Perſon, ſo long as 

he hath a Reverſion in him; but here in the principal Caſe one Term is 

recited to give Certainty to the Commencement of another, and is tied up 

by ſuch preciſe Words to begin after the Determination of the Leaſe granted 

by the ſaid recited Letters Patent, that this cannot be referred to a Leaſe 

that varies in the Date, though agreeing in other Circumſtances, (which yet 

is not here, for the Certainty of the Term to B. is not recited,) and though 

a Leaſe is good without a Date, yet when a Leaſe is recited to be of ſuch 

a Date, a 15 which bears another Date cannot be ſaid to be ſuch recited 

Leaſe; ſo that the Leaſe here muſt begin preſently; which, by the way, 

makes the Grant good, either to paſs the Reverfion with Attornment, or 

being by Indenture, to take Effect upon the Surrender, Forfeiture, or other 
Determination of the firſt Term; and ſuch Recital makes no Eſtoppel 

either againſt the Leſſor or Leſſee, or any claiming under them; or if it Vavgh. 82, 
ſhould, yet the Jury are not eſtopped to find the Truth; and then the * 84 


Court ſhall judge accordingly f. + 2x. If the 


Courts at 
preſent would make ſuch 2 Determination, founded on ſuch nice and ſubtle Diſtinctions, when at- 
tended with ſuch Conſequences ?—Thereby working the greateſt Injuſtice, and ſo contrary to the la- 
tent of the Leſſor, | 


And this Rule, that if the former Leaſe be miſrecited in the Date, &fc. Vaugh. 73. 
and a new Leaſe made, to begin after the Expiration of the ſaid recited c. Wer and 
Leaſe, that ſuch new Leaſe ſhall begin preſently, holds as well in the — 
Leaſe itſelf as where the Jury find an Indenture of Leaſe, whereby itzs. 4 Co. 74. 
is recited, that the Leſſor made ſuch former Leaſe of ſuch Date, and under Palmer's 
ſuch Rent, without finding it ſo in Fact, but only by way of Recital in the Cale. _ 
Deed, ſuch ſecond Leaſe ſhall in Conſtruction oi Law be adjudged to begin cos. * 
preſently, though in the Deed it is limited to begin after the Expiration o 2 
the firſt Lea ſe ſo recited ; becauſe the Jury do not actually find the firſt 
Leaſe, but only a Recital of it in another Deed, which Recital may be 


lalſe, for ought appears to the Court; and then the ſecond Leaſe ſhall 
begin preſently, as if no ſuch firſt Leaſe were at all, ſince the not finding 


it effectually is as if there were none ſuck made, 
K k 2 King 
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„Rol. Abr. King Hen. 8. in the ziſt Year of his Reign leaſed Lands to one {, 
5. twenty-one Years, and after granted the Reverſion to a Biſhop, who * 
— citing all the Lands contained in the Letters Patent, and the Land Itſelf 
— 4 before leaſed, by Name, and reciting the Letters Patent thus, That 
whereas H. 8. by his Letters Patent, dated 20 l 8. where in Truth they 
were dated 31 H. 8. and alſo mifreciting the Day of the Date, grants 2 
the Lands, Tenements, Ec. to the firſt Leſſee for a certain Number of 
Years, poſt Expirationem hujuſmodi Literarum Patentium ; in this Cafe it 
ſeems, , that the Date being miſtaken, and the Commencement of the ney 
Leaſe referted to the Expiration of the ſaid Letters Patent, when in Truth 
there were no ſuch Letters Patent as were recited, the ſecond Leaſe ſhali 
begin preſently, and ſo by Acceptance thereof will amount to a Surrender 
of the firſt ; aliter ir would have been if the ſecond Leafe had been limiteg 
to begin after the End of the firſt Term generally. 
A Leaſe may commence one Day in Point of Computation, and at 
another Day in Point of Intereſt, and ſuch a Leaſe * Hlabendum from 2 
„ Day paſt for 50 Years then next enſuing, the ſaid Term to commence 
* and begin from and immediately after the Determination of an exiting 
* Leaſe of the fame Premiſſes,” ſhall not be efteemed uncertain in it; 
Commencement. 2 Bur. Rep. 1190. 


Page 429 2, With a to other Circumſtances taken notice of in the Deed of 
Leaſe, whereby to aſcertain the Commencement thereof. 


As to other collateral Circumſtances taken notice of in the Deed of Leaſe 
in order to aſcertain the Commencement thereof, theſe are various, ac- 
cording to the Agreement of the Parties. 

Leon. 86. Therefore if one makes a Leaſe for Years to another for ſo many Years 
Godb. 28. as J. S. ſhall name, this at the Beginning is uncertain ; but when J. S. hath 
Co. Lit. 45. b. named the Years, this aſcettains the Commencement and Continuance of 
88 the Leaſe accordingly, and in the mean time, if the Leſſee enters, he ſeems 
Plow. 6, 3); to be Tenant at Will ; (but Quætre if by ſuch Entry before the Commence- 
$24. ment of the Leaſe he is not a Diſſeiſor, as other Leſſees are who enter 
Rol. Abr. before their Time ;) but if the Leaſe had been made for ſo many Years as 
$48. the Executors of the Leſſor ſhould name, this could not be made good by 
any Nomination, becauſe to every Leaſe there ought to be a Leſſor and 

Leſſee ; and here the Nomination which aſcertains the Commencement not 

being appointed till after the Death of the Leſſor, makes the Leaſe defec- 

tive in one of the main Parts of it, wiz. a Leſſor, and therefore of Conſe- 

quence muſt be void; which is alſo the Reaſon that in the firſt Caſe the 
Nomination ought to be made in the Life-time of the Leſſor, and not by 

J. F. after his Death, for then it will be void. 

Co. Lit. 48.b. If a Perſon makes a Leaſe for ſo many Years as he ſhall live, or the 
Rol. Abr. Parſon of D. makes a Leaſe of his Glebe for ſo many Years as he ſhall be 
— Parſon there, theſe Leaſes are ſaid to be abſolutely void, for the Uncer- 
tainty of their Continuance ; becauſe none can ſay how long the Leſſor will 

live, or be Parſon ; and then it cannot be a Leaſe for Years, when by.no 
Poſſibility the Number of Years can be aſcertained ; but if the Leaſe were 

for twenty-one Years, or any other certain Number of Years, if the Leſſor 

ſhould ſo long live, or continue Parſon, or if J. S. ſhould fo long live 

theſe are good, becauſe the Leaſe at firſt is certain for the determinate 

Number of twenty-one Years, though the Death of J. S. may determine 

it ſooner; and that is common and uſual Limitation, and ſeems to have 

been introduced to obviate the ObjeQion of Uncertainty in the other 

Manner of Leaſing ; but even in that Caſe it ſhould ſeem that the Leſſee 


will be Tenant at Will, or if Lirery were made, will be Tenant * 
| | the 
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the Life or Incumbency of the Leſſor, and ſo have the Freehold in him, 
though for want ol Certainty in the Number of Years, he cannot be ſaid 
Leſſee for Years F. | Tir the Te- 


band enters, 
and performs the Condition of his Leaſe, qu. if the Leſſor could ever eject him, as ſuch a Leaſe would 
amouut to a Licence to the Tenant, to hold and enjoy the Premiles ? 


One made a Leaſe of Bl/ackacre to A. for ten Years, and of Whiteacre to 5 Co. 7. 

B. for twenty Years, and after by Indenture reciting both Leaſes makes a Moor, pl. 
Leaſe to C. of Blackacre and Whiteacre for forty Years, Habend after the & RU 
End or Determination of the ſaid ſeveral Demiſes made to A. and B. and 199. IM 
then the Leaſe to A. of Blackacre determines ; and if the Leaſe to C. 2 Leon, 104. 
therein ſhould begin preſently, or if C. muſt wait the Determination of the 

other Leaſe to B. likewiſe before his Leaſe ſhould commence, was the 

Queſtion ; becauſe it was urged, that this Leaſe ſhould begin all at one 

Time, and not to have ſeveral] Commencements. But it was adjudged, that 

this Leaſe to C. in Blactacre ſhould begin preſently ; for the Habend” ſhall 

be taken reſpedive Reddendo ſingula 2 vis. that the firſt Leaſe of 

Blackacre to C. for forty Yeats thall begin preſently after the Determination 

of the firſt Leaſe thereof made, and fo for Whiteacre, when the firſt Leaſe 

thereof determines : becauſe every Deed ſhall be taken ſtrongeſt againſt the 

Leſſor or Grantor, and moſt beneficially for the Leſſee or Grantee, which 

in this Caſe without ſuch Conſtruction would be the Reverſe thereof, and 

ezgainſt the plain Intent of the Parties, by letting in the Leſſor to the Po- Page 430 
ſeſſion and Enjoyment of the Lands compriſed in the firſt Leaſe, till the 

ſecond Leaſe, which had no Relation thereto, were determined. 

In Ejectment the Plaintiff declared, that J. & demiſed to him per ud Vent. 137. 
Scriptum Obligatorium ſuch Lands, Habend' a Die Datus Indenturæ præ e 796. 
di ; on Not guilty pleaded, it was found and 2djudged for the Plaintiff in ag rig = 
Ireland ; and it being aſſigned for Error here, that there was no Time ſpe- gerald. 
cified when this Leate ſhould begin; for it was Habend" a Die Datus In- 
denture predia', and no Indenture was mentioned before, but only Scrip- 
tum Obligatorium ; yet per Curiam it was reſolved, that the Writing ſhould 
be intended an Indenture, though improp-rly calied Scriptum Obligatorium 
for every Deed obligeth ; or it it ſhould not be intended an Indentute, then 
it begins preſently, as if it had been from an impoſſible Limitation, as the 
goth of Sept. or ſuch like. | 

Copyhold Land was granted to A. B. and C. for their Lives ſucceſſivè, Lev. 20. 
and then the Lord grants and demiſes the ſaid Land to D. for forty Years, Chantrell 
after the Death, Surrender, Forfeiture, or other Determination of the ver. Randal. 
Eſtate to A. B. and C then A. and B. die, C marries, and dies; and hiss 3 
Wife holds herſelf in for Life by the Cuſtom, as her Free Bench, and dies; Name t 
and if the Leaſe for forty Years ſhould commence from the Death of the Clert verſus 
Huſband or of the Wite, was the Queſtion ; tor if it ſhould begin from Cand/ce 
the Death of the Huſband, it would be now ended, and fo the Ejectment 
not mainiginable ; it from the Death of the Wife, there would be yet 
twenty Years of the Leaſe to come: And the Court agreed, though the 
Law will not ſupply theſe Words, which ſhould firſt bappen, ſo that the 
Leaſe ſhould begin upon the Death, Forfeiture, Surrender, or other Deter- 
mination, which ſhould firſt happen, yet they thought in this Caſe it ſhould 
not begin till after the Death of the Wife, for that is the firſt effectual 
Determination thereof; for it does not determine to any Purpoſe by any 
of the other Ways, ſince the Wife is in, in continuance of her Huſband's 
Eſtate, for Life; and it cannot reaſonably be intended that this Leaſe ſhould 
begin during the Continuance of the precedent Eſtate, which by Poſſibility 
may continue longer than the forty Years ; for the Wife may outlive the 
iorty Years, and then the Leaſe for forty Years from the Death of the 


Hutband would be void. 
So 
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Mich.6 Geo, So in a late Caſe where B. had a Leaſe of twenty-one Years, of Copy- 
2. in Canc', hold Lands, to commence after the Determination of the Eſtate which 
2 verſus 7 at that Time bad therein, and the Widow of A. being intitled to her 
Lage Free Bench, and happening to outlive her Huſband twenty-one Years, it 
was held by my Lord Chancellor, that the Eitate of the Wife was only an 
Excreſcence of her Huſband's Eftate, which did not determine till the 
Wite's Death, at which Time the Leaſe made to B. ſhould commence, 

and continue for twenty-one Years. 


3. The Certainty of Leaſes ſor Years as to their Continuance, 


Plow. 21. As to the Certainty of Leaſes for Years, as to their Continuance, this 

— 2 ought to be aſcertained either by the expreſs Limitation of the Parties at 

F. ler. the Time of the Leaſe made, or by a Reference to ſome collateral AR, 
which may with equal Certainty meaſure the Continuance thereof, other- 
wiſe it will be void. 

Plow. 271, Therefore where a Man made a Leaſe for ten Years, and granted that 
if the Leſſee, his Heirs or Aſſigns, ſhou'd pay to the Leſſor, or his Aſſigns, 
ſuch a Parcel of Tiles at the End of every ten Years then next enſuing, that 
then he, his Heirs or Aſſigns, ſhould have a perpetual Demiſe of the Pre- 

page 431 miſſes from ten Years to ten Years continually following, and out of the 

Memory of Man; this was held to be a good Leaſe but tor ten Years cer- 
tain, becauſe for all the Years to come it was uncertain, (beſides the Re- 
pugnancy and Nonſenſe of the Words extra Hominum Memoriam,) for the 
Payment of the Tiles was to precede all the ten Years that ever ſhould be, 
and ſo muſt laſt to the End of the World, before any ſecond ten Years, by 
virtue of the Leaſe, was to begin; and then to be ſure there could be no 
ten Years at all; and ſo all the other ten Years, being to begin upon an 
impoſſible Condition precedent, can never take place at all, but are abſo- 
lutely void and idle. 

Co. Lit. 46. b. If A. lets Lands to B. for ſo many Years as B. hath in the Manor of D. 

6 Co. 35+ and B. hath then a "Term for ten Years in that Manor, this makes 4.'s 

2 Leaſe to him good, and fixes the Meaſure and Continuance thereof, ſo 

8 "aa that B. ſhall have the Lands demiſed for ten Years: So a Leaſe to one 

3 Co. 19. during the Minority of F. S. who is then ten Years of Age, is a good 

Plow. 522. Leaſe for eleven Years, if J. S. ſo long live; for if he die ſooner, that 
determines the Leaſe, ſince nothing appears to extend it beyond his Lite, 
and his Minority ceaſes by his Death. 

6 Co. 35. b. If I have a Rent of 20s. per Annum in Fee iſſuing out of Blackacre, 

Plow. 273- payable annually at the Faſt of Eafter, and I grant that Rent to another 

Co. Lit. 3. a. jf he ſhall have received of the ſame Rent 21 1. the Grantee ſhall have the 
Rent for twenty-one Years certain, becauſe the Land is a certain Security 
for 20s. per Aanum, which will take up twenty-one Years certain to 

anſwer 21 /. and therefore jo long the Grant of the Rent ſhall have Con- 
tinuance. | 

6 Co. 38. But if a Mar: lets Lands of the Value of 20s. per Annum till 21 l. be 

3 1.con. 157-levied of the Iſſues and Profits; this is but a Leaſe at Will without Livery, 

Taft py becauſe it is uncertain whether the Land will be every Year of an equal 

Co. Lit. 7a. Value ; and though Livery thould be made, whereby he will have a Leaſe 

3 Bulſ. 100. for Life, or a Freehold Eſtate, yet this will be determinable upon the 21 /. 

Plow, 273. levied ; for by the original Contract he was to have it no longer than till 
the Money levied. 

5 Co, 35, It a Woman be enient with a Son, and a Leaſe is made till ſuch Iſſue 
in ventre ſa mere ſhall come to full Age, this is a Leaſe only at Will, and 
cannot be any Leaſe for Years, becauſe it is uncertain when, or whether 
ever the Son will be born, and conſequently the Beginning, Continuance 
and Ending of this Leaſe is uncertain ; and therefore it cannot be * 1 

| | eaſe 
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Leaſe for Years, ſince it is to begin preſently as a Leaſe, and yet nothing 
appears in the Deed itſelf, nor is there ſuch a Reference to any collateral 
Circumſtance as may then meaſure the Continuance thereof. 

If A. ſeiſed of Lands grants to B. that when B. pays to A. 20s. that Co. Lit. 45 b. 
{om thenceforth he ſhall have and occupy the Lands for twenty-one Vears, 5 Co. 35. 8. 
and after B. pays the 20s. this is become a good Leaſe for twenty-one $2) _ 
Years from the Time of ſuch Payment made; for though the Commence- 
ment of it was contingent and uncertain, and depended _ B.'s Election 
to pay the 20s. yet after he had paid them, this takes off all Uncertainty, 
and fixes the Commencement and Continuance of the Leaſe, 

If one makes a Leaſe to J. S. for twenty Years, if the Coverture be-Plow. 253. 
tween A. and B. ſhall fo long continue, this is a good Leaſe for that Time 
prima facie, though the Diſſolution of the Coverture may determine it 
ſooner ; and there alſo it ſeems, that a Leaſe to one generally during the 
Coverture between A. and B. is a good Leaſe ; but this ſurely can be no 
other than a Leaſe at Will, for the Uncertainty how long the Coverture 
will continue takes off from any Certainty in the Number of Years that 
can be affixed to ſuch Leaſe, and conſequently it cannot be eſteemed any 
Leaſe for Years, more than where it is for fo many Years as the Leſſor 
ſhall live, or continue Parſon, &c. 

If one lets Lands for one Hundred Thouſand Days, this by Bro. is a good“ Page 432 
Leaſe for that Time, becauſe the Meafure and Continuance thereof by *4H.8. 13. 
Days is as certain as it would be if it were for ſo many Years as compre- 7 3th 
hend thoſe Days, ſince D+ys are Part of and go to make up the Years ; * 
though it ſhould ſeem that this cannot be properly called a Leaſe for Years, 
becauſe the Years are only an accidental Circumſtance in the Enumeration 
of the Days, not any Part of the original Contract between the Parties. 

If a Man makes a Leaſe for Years, without ſaying how many, this ſhalls Co. 35-6, 
be a good Leaſe for two Years, certain, becauſe for more there is no Cer- Bro. Tit. 
tainty, and for leſs there can be no Senſe in the Words. L 

If one makes a Leaſe for ten Years at the Will of the Leſſor, this is a Bro. Tit. 
good Leaſe for ten Years certain, and the laſt Words are void for the Re-£Leaſes 13, 
pugnancy by Bro. but if one lets Lands at Will for a Year, & fic de Anno sx, 
in Annum, this is a Leaſe only at Will by the firſt Words, and the laſt 8.13. 8 
Words being repugnant thall not controul them, or add any more Cer- 
tainty to its Continuance. 

If a Man leaſes Lands for ſuch a Term as both Parties ſhall pleaſe, thisz Rol. Abr. 
is but a Leaſe at Will, becauſe what that [erm will be is utterly uncer-$51. 
tain; and the Pleaſure of the Parties ſeems to be limited to attend the® Co. 35. b. 
Continuance as well as the Commencement and firft Fixation thereof, 

A Parſon made a Leaſe of his Rectory to one for three Years, and 5 Bulſ. 1,8, 
ſo from three Years to three Years, and ſo from three Years to three Rol. Rep. 
Years during his Lite; or, as it is in Ko//e, for three Years, and at the, Bot Abe 
End of tho three Yearg, for other three Years, & fic de tribus annis inggo, * 
tres annos, during the Life of the Leſſor. The whole Court held it clearly Dyer 24. 

a Leaſe for twelve Years ; but by Dodderidge, if the Leaſe had been for 
three Years, and ſo from three Years to three Years, and ſo from the ſaid 
three Years to three Years; this had been but a Leaſe for nine Years, 
becauſe the Words from the ſaid three Years tie up the Relation retroſpec- 
tively to the three Years laſt mentioned, which made in all but fix Years, 
and then there ate but three Years more added, which make the Whole 
but nine Years; and for the Words (during the Life of the Lefſsr) they 
cannot enlarge it to 2ny further certain Number of three Years, by reaſon 
of the Unceitainty of the Leſſor's Life, and therefore beyond the twelve 
Years, or nine Years, it amounts only to a Leaſe at Will, unleſs Livery were 
made, which muſt neceſſarily paſs a Freehold determinable upon the 


Leſſor's Death, 
And 


OCR LEASES any TERMS ror YEARS. 


3 Keb. 80. And yet in one Book where a Leaſe was made for three Years, and after 
768. Fer- the End of thoſe three Years for other three Years & fic de tribus anni; in 
7 — tres anncs, during the Life of the Leſſor; this was held to be only a Leaſe 
ver. Ove. ſor nine Years, becauſe the Words & fic de tribus annis ſhall be referred to 
the three Years laſt mentioned ; ſor otherwiſe theſe Words would exclude 
the three Years next after the fix Years, and make the three laſt Years to 
begin after nine Years and ſo make a Chaſm in the Leaſe, by ſhutting out 
the three Years next after the fix Years, ſo as for the three laſt Years 
it ſhould be only a future Intereſt ; which Caſe ſeems to be of a new 
Stamp, and to thwart the preceding Caſe, as to the Reſolution of its he. 
ing a Leaſe for twelve Years; and there Fones and Wild held, that a Leaſe 
4 tribus annis in tres annos was but a Leaſe for three Years to commence 

in futuro, | | 
2 Lev. 241, Error of a Judgment in EjeQment at Lancaſter, where the Caſe on a 
Cellege of Special Verdict was this: The College in the Time of Queen Elis. te- 
Manchefter citing a Leaſe made by them 1 E. 6. demiſed to one Trafford for twenty- 
== ig . one , rendering 20l. per Ann. Rent, Habendum from the End of 
6 the ſaid Term, made in the Time of E. 6. and then follows a Condition 
of Re-entry for Non-payment of the Rent, and after that a Covenant 
and Grant, that after the ſaid Twenty-one Years ended he ſhall have the 
Land for other Twenty-one Years, and ſo from Twenty-one Years to 
Page 433* Twenty-one Years, till Ninety-nine Years are paſt thence next enſuing 
all be compleat and ended; and it was found that there was no Leaſe 
made in the Time of E. 6. and that ſince the Date of the Leaſe made in 
the Time of Queen Eliz. more than Ninety-nine Years are paſſed, but 
from the End of the Term of Twenty-one Years Ninety-nine Years are 
not yet come; ſo that the Queſtion was only, if the Leſſee ſhall have 
Ninety-nine Years in all from the Time of the Date of the Leaſe Tempore 
Eliz. or Ninety-nine Years over and above the firſt Twenty-one Years ; tor 
it was agreed, that though no Number of Twenty-one Years will center in 
Ninety-nine, yet the Term ſhall laſt for Ninety-nine Years, which is a 
certain Term, and the odd Years ſhall be rejected. And it was adjudged 
at Lancaſter, that the Leſſee ſhall have Ninety-nine Years beſides the fit 
Twenty-one Years, which ſhall not be accounted Parcel of them, and that 
by reaſon of the Word hence; for if it ſhould be from the making of the 
Leaſe Tempore Eliz. it would be hence; but thence is a Word which denotes 
another Time, not the preſent Time, and fo thence mult refer to the making 
of the firſt Twenty-one Years, becauſe there is no other Time to which it 
can refer, there being no Leale at all 1 E 6. to which it can refer, and ſo 
the Term is not yet expired; and fo was the Opinion of the whole Court, 

and affirmed the Judgment. 

Plow. 273, [f a Man makes a Leaſe for a Year, and ſo from Year to Year, 
Co.Lit.45.b. Quamdiu ambabus partibus placuerit, this is a Leaſe for two Years certain 
6 Co. 35. at leaſt; ard at moſt, after three Years, this is but an Eſtate at Will; fo if 
a Parſon makes a Leaſe for a Year, and ſo from Year to Year as long as he 
Bull. 216. ſhall continue Parſon, or as long as he ſhall live ; this is a Leaſe tor two 
Rol. Abr. Years at leaſt, if he lives and continues Parſon ſo long; and after the two 
851. Years, or at moſt after three Years, but an Eſtate at Will for the Uneer- 

* 46. tainty, unleſs Livery be made. 5 
ee * 4. One made a Leaſe for three Years, and after for three Years, and fo 
Noy 143. from three Yeats to three Years until ten Years be expired ; this was re- 
Rol. abr. ſolved to be a Leaſe but for nine Years ; and that the odd Year ſhould 
30. be rejected, becauſe that cannot come to fall within any three intire 
fg Years according to the Limitation, which in this Caſe are to be taken 
e — all together as one Year, or elſe ſo much of the Limitation, as cannot 
$22, . come within that Deſcription, muſt be rejected; and this ſeems to 
z Co. 23. agree with Breck and Pluuden, which in general hold a Limitation in 
2 Lev. 24%. that Manner from Year to Year tor torty, fifty, or one Hundred Years 
| to 
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to be a good Leaſe for the whole Term, becauſe this is no ſuch Break 
of an odd Year, at the latter End of the Leaſe, as there is in the other 
_ made a Leaſe de Anno in Annum, quamdiu ambabus partibus pla- Cro. Eliz. 
cuerit; this was agreed by all to be a Leale certain for two Years, but775- rd 
there the Leſſee entered and occupied for two Years, and alſo for Part of p04 King. 
the third Year, and then died; and for Rent Arrear for Part of the third Vent. 41. 
Year Debt was brought againſt his Executors ; and upon Wibil debet plead- See 2 Danv. 
ed, and Verdict for the Plaintiff, it was moved in Arreſt, fc. that after the * 508. pl. 
two Years, this being a Leaſe at Will determined by his Death, and then 69 . — 
no Action lies for the Rent of the third Year ; and of this Opinion was 12 Mod. 7. 
Popham ; but it was held by Gawdy and Fenner, that though at firſt this Ld. Raym. 
was 2 Leaſe certain but for two Years, yet when he occupied Part of the 746. 
third Year, this was then become a Leaſe certain for that Year alſo, ſo that 2.50%. 776. 
neither of them could avoid it; for otherwiſe, after that the Leſſee hath, Keb. — 
been at great Charges in Manurance, the Leſſor, by a Determination of his G ỹ, 
Will, might ſtrip him of all his Profit f. ver. Maſon, 
+ And here each Party had aſſented to the Continnance of the Leaſe. Keilw. 63. 


A Parol Leaſe was made de Anno in Annum, uamdiu ambabus partibus Hill. 7 Ann. 
placuerit; it was adjudged that this was but a Leaſe for a Year certain, in P. K. 
and that every Year after was a ſpringing Intereſt, ariſing upon the firſt A 
Contract and Parcel of it; fo that if the Leſſee had occupied eight or ten 2 Salk. 414. 
Years, or more, theſe Years, by Computation from the Time paſt, made an pl. 6. S. C. 
* intire Leaſe for ſo many Years ; ſo that if Rent was in Arrear for Part * Page 434 
of one of thoſe Years, and Part of another, the Leſſor might diftrain 
and avow as for ſo much Rent Arrear upon one intire Leaſe, and need 
not avow as for ſeveral Rents due upon ſeveral Leaſes, accounting each 
Year a new Leaſe; and it was alſo adjudged, that aſter the Commence- 
ment of each new Year, this was become an intire Leaſe certain for the 
Years paſt, and alſo for the Year ſo entered upon; ſo that neither Party 
could determine their Wills till that Year was run out, according to the 
Opinion of the two Judges in the laſt Caſe; and this ſeems no way 
impeached by the Statute of Frauds and Perjuries, which enacts, that no 
Parol Leaſe for above three Years ſhall be accounted to have any other 
Force or Effect than of a Leaſe only at Will; for at firſt, this being a 
Leaſe certain only for one Year, and each accruing Year after being a 
ſpringing Intereſt for that Year, is not a Leaſe for any three Years to 
come, though by a Computation backwards, when five or fix or more Years 
are paſt, this may be ſaid a Parol Leaſe for ſo many Years, but with 
this the Statute has nothing to do, but only looks forward to Patrol 
Leaſes for above three Years to come ; and this Opinion, in the principal 2 Keb. 16. 
Caſe, ſeems to be confirmed by the like Reſolution of the Court, where 
the Plaintiff declared, that he retained the Defendant Anno 1657, for 
one Year then next enſuing, and ſo from Year to Year, Quamdiu ambabus 
partibus placuerit ; and lays it, that Anno 1661, the Detendant withdrew 
himſelf from his Service for a Month, per quod, c. And the Court held, 
that though the Retainer at firſt was for a Year certain, yet after every 
other Year begun, the Retainer held for that Year alfo, and gave Judg- 
ment for the Plaintiff, 

And yet there are other Caſes in which it ſeems to have been held, 2 Salk. 4: z. 
that a Leaſe made de Anno in Annum, quamdiu ambalus partibus placuerit, 
is a Leaſe for two Years certain at firſt, and after a Leaſe for every 
ſeveral Year that the Leſſee holds on ; and that if upon ſuch Leaſe three f Where the 


Years Rent be in Arrear, the Declaration muſt be of ſeveral Leaſes t for fo Demiſe is 

| : the Rent 
may be recovered in an Action on the Cafe, for the Uſe and Occupation. St. 11 Geo. 2. c, ig. . 14. 
—Where it is by Deed, the Plaintiff in his Declaration ſtates his Deed according to the Fag, and then 
ſhews an Entry by virtue of the Demiſe, and an holding for ſo long a Time, under and by virtue ef 
that Demile, and that at ſuch a Time ſo much Rent became and was and {till is in Atrear. 
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many Years as were paſt ; and in theſe Caſes it is held, that there nat be 
Half a Year's Warning given to ouſt the Leſſee, and that unleſs ſuch 
Warning be given, it will be Evidence of an Agreement to hold for 
another Year ; from which Caſes it appears that there is yet no uniſorm 
FE unanimous Opinion ſettled as to this Matter. 
Fassen ses One let a Stable for a Week for 8s. ald ſo from Week to Week at 
Ifiam. 8s. a Week, Quamdiu ambabus partibus placuerit ; this was held, at moſt, 
A Leaſe forbut a Leaſe for three Weeks certain, and for the Reſidue at Will; fo that 
7, 1440721 the Leſſee, at the End of the three Weeks, was not puniſhable for negli. 
Years, 3% gent keeping of his Fire, that being only an involuntary Waſte, wherewith 


the Leſl ; Of 
all 2 eſſee at Will is not chargeable. 


r, (up- 
— Thich « Leſſee enters and continues in Poſſefſion ;) is undoubtedly a good Leaſe for ſeven Years, 


whatever may be its Validity as to the other two Terms of 14 and 21 Years. 2 Bur-. Rep, 1034. 
4. The Certainty of Leaſes for Years as to their Duration and Ending, 


As to this, though the preceding Point may ſeem to have taken in all 
that can come in properly here, ſince the Continuance of Leaſes for Years 
muſt ſhew their Determination likewiſe ; yet there are ſome Caſes remain- 
ing which ſeem more proper to be inſerted under this Head, 

2 Bendl. 2. Therefore where a Leaſe was made for forty Years to two Perſons, 
pl. 2. if they lived ſo long, or to A. for forty Years, if he and B. ſhould ſo 
* * long live, or the Leſſor and Leſſee, or the Leſſor and J. S. ſhould ſo 
_— long live; in all theſe Caſes the Death of either of them determines the 
s Co. 9. Leaſe, becauſe their Lives are the collateral Meafure and Limitation of 
Cro. Jac.78.the Continuance of the Term, or rather the Condition whereon the 
3 Bull. 131. Eſtate depends; and by the Death of one of them, the Condition is as 
_ 54 much broken as if both were dead; fince, with regard to the Condi- 
— io. tion, both made but one Perſon ; and they cannot now both ſo long live, 
pl. 150. one being dead already; and the Condition being intire, cannot be ſevered 
page 435 or divided, fo as when Part of it is broken and gone, the Eſtate ſhould 
ſtill ſubſiſt and hang upon the other Part thereof; and theretore this dif- 
fers from a Leaſe to two Perſons for their Lives, for this gives an Eſtate 
to both for their Lives, and both have an Eſtate of Freehold therein in 
their own Right, and conſequently this cannot determine by the Death of 
one of them, for then the other could not be ſaid to have an Eſtate for his 
Lite, as the Leſſor at firſt gave it; but Rolle ſeems to think, that where 
it is to two for forty Years, if they ſo long live, that this does not deter- 
mine by the Death of one of them, becaule it is an Intereſt in both, which 
ſhall ſurvive ; but the other Books are againſt it, becauſe their Life is but a 
collateral Condition and Limitation of the Eſtate, and therefore 1s broken 
when one dies. 
Vent. 74. Upon Articles of Intermarriage between A. and B. it was agreed that 
— ver. the Defendant, Father of 4. ſhould ſettle the Lands in queſtion upon C. 
& i, for his Life, and after his Death upon B. ſor her Jointure, with a Provilo, 
Brownl. zo. that C. ſhould make a Leaſe thereof to the Defendant for Ninety-nine 
Mod. 187, Years, if he, and D. his Wife, ſhould fo long live, which Leaſe was made 
accordingly; then D, dies, and if by her Death the Leaſe was determined, 
was the Queſtion between the Defendant and the Plaintiff, Leſſee of C. And 
the Court, upon the firſt opening of the Caſe, without Argument, were all- 
of Opinion that it was, and gave judgment accordingly on the Reaſons 
of the foregoing Caſe. wy 
Moor, pl. One made a Leaſe for forty Years, if A. his Wife, or any of their 
378. Iſſue, ſhould ſo long live; and it was adjudged that the Leaſe was not 
3 Bulf. 131, determined by the Death of ene of them, but ſhould continue till all 


Rot. Rep, were dead, by reaſon of the Disjunctive or, which goeth to and * 


310. 


LEASES and TERMS ror YEARS. 


the whole Limitation ; but if the Words had been, if A. and his Wife Brownl. 

and Iſſue ſhould ſo long live, there clearly, by the Death of any of them 292. Cro. 

within the forty Years, the Term had been at an end, by reaſon of the Las, 269. 
. - * b eon. 74, 

Copulative and, which conjoins all together, and makes all their Lives2 44. 

jointly the Meaſure of the Ettate. Co. Lit. 225, 

A Leaſe was made for Twenty-one Years, if the Leſſee ſo long* 
lived and continued in the Leſſor's Service; the Leſſor dies: Per Curiam, Cro Elis. 


the Leaſe is not determined, becauſe it was the Act of God that he could ane 


ſerve no longer. | 

A Leaſe > made to two for Years, with a Proviſo, that if the ſaid <p 
Leſſee die within the Term, that the Ferm ſhall ceaſe ; they make Par- nf NE 
tition, or one aliens his Part, and dies, yet the Leſſor cannot enter into Co. Lit. 219. 
his Part, but the Aſſignee or Executors of the Leſſee (if no Aſſignment) 
ſhall have that Part during the Life of the Survivor, and there ſhall be 
no Occupancy; and it is not like a Leaſe made to two for Term of their 
Lives ; there it they make Partition, and one dies, his Part ſhall revert 
to the Leſſor preſently ; and if it had been to them for their Lives & 3 Aff. pl. E. 
corum diutius viyent', yet this would not have prevented the Reverter 4 SES 
upon ſuch Partition, quia expreſſio eorum que tacite inſunt nibil operatur 3 Rol. Rep? ws 
and the Partition breaks the Joint-tenancy, and defeats the Right of ,0, 
Survivorſhip, and ſo lets in the Reverſion immediate to each one's ſingle 
Part; but in the principal Caſe, the Leaſe at firſt is general and abſolute 
to both for ſo many Years, which' gives them a Joint-tenancy in the 
Term, and will carry it to the Survivor and his Executors; and then 
the Proviſo, which comes after, though it ſtraiten it from going to the 
Executors of the Survivor, yet it does not give it to the Leſſor till both 
are dead within the Term ; and the Partition or Alienation breaks the 
Joint-tenancy, and prevents the Survivorſhip, and conſequently none but 
the Alienee, or Executors of the Leſſee, can have that Part during the 
Life of the other Leſſee. 


T——ũ— 


„() In what Caſes and to what Reſpetts an*Paze435 
Entry by the Leflee is requilite to the Per- 
fection of his Leaſe, 


S to this it is to be obſerved, that at Common Law no Leaſe for co. Lit. 46. b. 
Years, whether it were with or without any Reſervation of Rent, 51. b. 270. a. 


without which it might be unreaſonable to adjudge him in actual pa? oe 
ſeſſion to all Intents and Purpoſes ; fince it might fo happen that ſuch — 1 — 
Leaſe was made in his Abſence, and when he knew nothing of it, and pl. $4. 
perhaps might be greater than he would be willing to take; or the Eſtate io Mod 533, 
might be ſo incumbred as to bring a Load upon him rather than any 1. Mod 181. 
Advantage; for which Reaſons (amongſt others) the Law would not ty ha mo 
caſt the immediate and actual Poſſeſſion upon him noleus wolens ; and for pl. TT 
this Reaſon it was, that till actual Entry he could not maintain an Action 12 Mod. 160. 
of Treſpaſs or Ejectment, becauſe thoſe Actions, complaining of an im- 162. 
mediate Violation of the Poſſeſſion, could not be proper for him who? r 


had no actual Poſſeſſion ; but yet the Leſſor having done all that was x. B 1% 
requiſite 
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requifite on his Part to deveſt himſelf of the Poſſeſſion, and paſs it oyer 
to the Leſſee, had thereby transferred ſuch an Intereſt td the Leſſee, 
as he might at any Time reduce into Poſſeſſion by an actual Entry, ay 
well after the Death of the Leſſor as before, and ſuch an Intereſt as he 
might before Entry grant over to another, or if he died before Entry, 
it would go to his Executors, or to the Survivor and his Executors ; if 
the Grant were made to two jointly, any of which might enter at their 
Pleaſure, and fo reduce the Contract into an actual Execution; for it way 
rfect and compleat on the Leſſor's Part, and the perfecting of it on the 
ſſee's Part was intirely in his own Power, and left to his own Dilcre. 
tion to uſe when and as he thought fit ; and therefore this differed from 
a Leaſe for Life, or a Feoffment in Fee; for theſe being Eſtates of Free. 
hold muſt neceſſarily be executed by Livery of Seifin, which carried 
the immediate and actual Poſſeſſion to the Leſſee or Feoffee, in as mueh 
es the Operation of the Livery could not be in Suſpence for the Prejudice 
that might thereby accrue to Strangers, who, after ſuch folemn Tranſ- 
mutation of the Poſſeſſion by Livery, could take Notice of no other 
Tenant of the Freehold, and therefore muſt neceſſarily bring their Pre. 
cipes againſt them for Recovery of their Rights; which if they might 
after be defeated and eluded on pretence of any Diſagreement, or that 
there was no actual Conſent or Agreement thereto, and ſo the actual 
Poſſeſſion not veſted in them, would be greatly injurious to the Rights of 
Strangers; beſides that, the Livery can be made to none but the Leſſee 
or Feoffee himſelf in Perſon, or ſome other Perſon lawfully authorized 
by Letter of Attorney to receive the ſame; and therefore they can no 
ways be ſuppoſed ignorant of the Terms upon which they took it, and 
ſo no ſuch Reaſon tor ſuſpending the aQual Execution of it ; and there- 
fore if a Leaſe were made to A. for Life, the Remainder to B. for Life, 
and then A. died, a Releaſe to B. and his Heirs, before actual Entry, 
would be good to enlarge his Eſtate, becauſe he had the Freehold in 
Law in him, immediately upon 4.'s Death, to anſwer to the Præcipes of 
all Strangers, as fully as he could ever have it by any Entry. But now in 
the Caſe of a Leaſe for Years it is quite different, as has been ſhewn, 
page 437 and therefore till actual Entry, which is an Agreement on his Part, in cate 
of ſuch Leaſe for Years, equivalent to the Acceptance of Livery in caſe of 
the paſſing of a Freehold, the Leſſee for Years bath not the Poſſeſſion, and 
as he hath not the Poſſeſſion, ſo neither hath the Leſſor a Reverſion to 
grant either to the ſame Leſſee or a Stranger; but yet if a Rent were re- 
ſerved on ſuch Leaſe for Years, and before actual Entry of the Leſſee, or 
Commencement of his Leaſe, the Leſſor ſhould releaſe to him all his Right 
+ Vid: the in the Land; though this would not be ſufficient to carry the Reverſion + 
ne xt Clauſe, by way of Enlargement of his Eſtate, yet, would it extinguith the Rent, 
becauſe every Deed muſt be taken moſt ſtrongly againſt the Grantor, and 
to be made to ſome Purpoſe or other ; and fince this cannot operate on. the 
Eſtate to enlarge that, or carry any further Intereſt to the Leſſee, yet it 
may well operate upon the Rent which was iſſuing out of the Land, and 
coming to the Leſſor, in reſpect of the Land he had departed with, and 
therefore ſhall be conſtrued to extinguiſh and determine that rather than 
it ſhall' be totally void. 
2 Mod. 281. And this Way of executing Leaſes for Years, by an actual Entry, was 
1o0Mod.265. always held neceſſary at the Common Law, and for a confiderable Time 
2 Vern. 519. after the Statute of Uſes likewiſe, till the Way was found out of conveying 
Ld. Raym. a Freehold by a Leaſe for a Year, and a Releaſe thereupon, according to 
—— 799» the common Form now uſed ; for it being found troubleſome and incon- 
2Sirs. 1086. venient to put the Leſſee under the Neceſſity of making an actual Entry in all 
Andr. 12s. Caſes before a Releaſe could be effectual thereupon to inlarge his Eſtate, 
2Kel.98,99. eſpecially where the Lands lay at any conſiderable Diſtance from the Place 


2 Barnard. where the Deeds were executed; therefore to prevent this Trouble and In- 


X. B. 217. b 
2 6:rs, 1128. convenience 
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convenience for the future, they began to conſtrue, that where the Words 
and Conſideration were ſufficient to raiſe a Uſe, though tt were but for a 
Year, that the Statute would carry the actual Poſſeſſion after it, and conſe- 
quently make the Leſſee equally capable of enlarging his Eſtate, by a Re- 
leaſe thereupon, as if he had actually entered by Force and Virtue of the 
Leaſe ; and the Conſideration, if it were valuable, though never ſo ſmall, 
was looked upon to be ſufficient for the Raiſing of a Uſe, and therefore 55. 
or ſuch other Conſideration, came to be the Standard in a Leaſe for one 
Year, which in Time grew to be a Thing merely of Courſe and Form, as 
the inſerting of the 53. was, which was ſeldom or never paid, though the 
Leſſee, by his Acceptance of the Leaſe upon ſuch Conſideration, was 
eſtopped to deny or aver againſt it; but becauſe there were ſome Opinions, 
that where a Conveyance might enure two Ways, either at the Common 
Law, or upon the Statute, that there the Common Law ſhall be preferred 
and take place. 1. Therefore to bring the Leaſe more effeQually within 
the Statute, they likewiſe inſerted the Words therein Bargain and Sell, 
which, together with the Conſideration, were held even at Common Law 
ſufficient to raiſe a Uſe ; and then the Statute, which came after, carried the 
Poſſeſſion accordingly, without any actual Entry made by the Leſſee; and 
ſo the Conveyance, by way of Leaſe and Releaſe, grew in Time to be the 
moſt common and eaſy Method of transferring a Freehold or Fee, and fo 
has now continued for ſeveral Years, almoſt to the Diſparagement of Con- 
veyance by Livery ; and to bring the Leaſe ftill more effectually within the 
Statute, it was afterwards uſed at the End of the Leaſe to ſay, That ſuch 
Leaſe wat made to the Intent, that by virtue of the Statute of Uſes, the Leſſee 
might be in actual Poſſeſſion, and be thereby enabled to accept and take a 
Grant and Releaſe of the Freehold and Inheritance thereof, &c. 


N) Leaſes fo Years, when to take Effet ag*Page433 
a Reverſion, when as a future Intereſt, and 
when neither the one noꝛ the other. 


F one, having made a Leaſe for Life or Years to A. of Lands, does g co. 36. 
after make another Leaſe for Years to B. of the ſame Lands, or of the Cro. Jac. 92. 


Reverſion of thoſe Lands, Habend' the ſaid Lands, or the Reverſion of Cro- * 
152, Leon. 


thoſe Lands, to the ſaid B. cum poſt five per Mortem, Reſignatione m, ſurſum 
Redditionem, wel aliquo alio OS contiperit ; ps Caſe of — 12 3 
Election to take ſuch Leaſe either as a Reverſion or a Reverſionary Intereſt, 25 Bro. Tit, 
if he can prevail for an Attornment of A. the Tenant in Poſſeſſion; or if Atternment 
not, yet as a future Intereſſe Termini ſuch Leaſe will be good to take Effect 31, 69. 
in Poſſeſſion upon the Determination of the firſt Leaſe, be it by Death, Hi. l. 576. 
Surrender, Forfeiture, Effluxion of Time, or any other Way; the Reaſon 4 
whereof is, that when the Leſſor has expreſly departed with, and made 40, 125. pl. 
over an Intereſt to the Leſſee for ſuch a Time, and this Intereſt cannot take 44,178, 233. 
Effect in Poſſeſſion, becauſe the Leſſor himſelf had not the Pofletlion to on ELF 
give, but muſt therefore be carved and derived out of the Reverſion which 2 ay < : 
the Leſſor had, the Leſſee prima facie hath a Reverſion, or Reverſionary Bendl. 286. 
Intereſt for the Time, in the ſame Manner as the Leſſor or Grantor him- Plow. 148, 
{elf had ; but then the perſecting ſuch Leaſe as a Reverſion, or a Rever- 15% 81. 
fionary Intereſt, to draw after it the Rents and Services, depending on the 2 
Will and Pleaſure of the Tenant in Poſſeſſion, whether he will attorn, and Veiv. 3 
become Tenant to ſuch Leſſee or Grantee, or not; and if he thinks fit not Brownl. 136. 
to attorn, it cannot paſs as a Reverſion ar Reverſionary Intereſt; yet this 4 Co. 53. 

| ſhall Pier 46. 
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LEASES and TERMS roxr YEARS, 


ſhall-not totally invalidate and avoid ſuch Leaſe or Grant, if by any other 
Means it can be made good and become effectual; and this it may ay , 
future Intereſſe Termini, to take Effect in Poſſeſſion on the Determination 
of the firſt Leaſe, when or what Way ſoever that happens; and therefore 
as ſuch, it ſhall take Effect, rather than be abſolutely void, when the 
Leſſor or Grantor hath done all in his Power to diveſt himſelf of the Poſ- 
ſeſſion for ſo much a longer Time ; but then ſuch ſecond Leſſee hath only 
an Election to take it as a Reverſion, or Reverſionary Intereſt, when the 
Leaſe is made to him by Deed Poll or Indenture ; for if it were made by 
Parol, then he can only take it as a future Intereſſe Termini, to take Effect 
in Poſſeſſion upon the Determination of the firſt Leaſe, when or which 
Way ſoever that happens, and not as a Reverſion, or Reverſionary Intereſt, 
to draw after it the Rents and Services, becauſe a Reverſion cannot be 
granted to paſs without Deed ; for a Deed is of the very Eſſence of the 
Grant of a Reverſion, or Reverſionary Intereſt, and without it no Rever- 
fion, or Reverſionary Intereſt can paſs out of the Leſſor. f 
And this introduces a threefold Diſtinction in the Manner of making ſuch 
Leaſes for Years, where there is a prior Leaſe or Eſtate then in Being: 1/, 
When they are made by Parol. 2dly, When by Deed Poll. And, 5 
N When by Indenture or Fine. | | $3546 
Plow. 421.b.. As to the firſt, if one makes a Leaſe to A. for ten Years, and the ſame 
__ o Day makes a Parol t Leaſe to B. for ten Years of the ſame Lands, this ſe- 
2:6. cond Leaſe is abſolutely void, and can never take Effect either as a future 
Cro. Eliz. Intereſſe Termini, or as a Reverſionary Intereſt, though the firſt Lefſee ſhould 
160. Plow. forfeit or otherwiſe determine his Eſtate, or though the firſt Leaſe were on 
43%, $21. Condition, and the Condition broken within the ten Yeats ; neither ſhall the 
— agg Leſſor have the Rent reſerved upon ſuch ſecond Leaſe, but ſuch ſecond 
Leaſes 48. Leaſe is abſolutely void, as if none ſuch had been made; the Reaſon whereof 
Moor 18g. is, becauſe the firſt Leaſe being made for ten Years, the Leſſor during that 
pl. 329- Time had nothing to do with the Poſſeſſion, or to contract with any other 
Page 4397 for it; and the ſecond Leaſe being made the ſame Day, and for no longer 
* 11% Term than the firſt ten Years, could not paſs any Intereſt as a future [n- 
{See the laſt fereſſe Termini certainly; for the firſt Leſſee had the whole Intereſt during 
Clauſe underthat Time ; and his Forfeiture or Determination of it ſooner, which was 
this Diviſioa, perfectly contingent and accidental, ſhall never make good the ſecond Leaſe 
to. 449- as a future Intereſſe Termini, when at the Time of making thereof it was 
abſolutely void, for want of a Power in the Leſſor to contract it; and as a 
Reverſionary Intereſt it cannot be good, for want of a Deed ; for a Rever- 
ſion, whether it be granted for Lite or Years, not being capable of Execu- 
tion either by Livery of Seiſin, or Entry and Tranſmutation of the Pol- 
ſeſſion, there can be no Evidence of the Creation or Exiftence of ſuch a 
Grant, without a Deed to aſcertain it ; and therefore a Deed-in ſuch a Caſe 
is as eſſential to the making good the Grant, as Livery of Seiſin or Entry in 
the other Caſes, where they deal for the Poſſeſſion; and by Conſequence 
this ſecond Leaſe not being good, either as a ſuture Intereſſe Termini, or a 
Reverſion, muſt be abſolutely void ; but now if ſuch ſecond Leaſe had been 
made for twenty Years, then it had been rp as a future Iniereſſe Termini 
for the laſt ten Years, and void for the firſt ten Years, for the Reaſons 
before given, but for the laſt ten Years it had been good ; becauſe when 
the firſt ten Years were elapſed, the ſecond Leſſee might then execute, and 
reduce into Poſſeſſion by Entry, as well as if it had been at firſt made in 
Poſſeſſion ; for it had been good for the whole twenty Years if the firlt 
Leaſe had not ſtood in the Way, and that can ſtand in the Way no longer 
than it continues, and therefore by its Determination lets in the ſecond 
Leaſe ; but as a Grant of the Reverſion ſuch ſecond Leaſe could not be 
good, for want of a Deed, for the Reaſons before given; neither could 
any Attornment help it, or let in the ſecond Leaſe till the firſt ten Years 
run out by Effluxion of Time, 


But 
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But now, 2dly, If ſuch ſecond Leaſe had been made by Deed Poll, then YidetheAu- 
it might well enure as a Grant of the Reverſion, and draw after it the thorities 
Rents and Services of the firſt Leſſee, if he would conſent to attorn, and cited above. 


by Conſequence, whenever the firſt Leaſe determined by Sutrender, For- 
feitare, or otherwiſe, ſuch ſecond Leſſee having the immediate Reverſion 
muſt come in for the Reſidue of his Term ; but without ſuch Attornment 
to make it operate as a Grant of the Reverſion, this ſecond Leaſe, though 
by Deed Poll, would be abſolutely void, as if it were made only by Patrol, 
becauſe during the firſt ten Years the Leſſor had no Power to contract for 
the Poſſeſſion ; and therefore if this Grant could not take Effect as a Grant 
of the Reverſion, which was all the Leſſor had a Power of, it muſt like- 
wiſe be abſolutely void; but if ſuch ſecond Leaſę by Deed Poll had been 
for twenty Years, then with Attornment this would be a good Grant of the 
Reyerſion preſently, to take Effect in Poſſeſſion whenever the firſt Leaſe 
determined ; or if no Attornment could be had, yet it would enure as a 
future Interefſe Termini for the laſt ten Years, and would be abſolutely void 
for the firſt ten Years, as much as if it had been made by Parol. 


But now, 3dly and laſtly, If ſuch ſecond Leaſe for ten Years had been Vide che Au- 
made by Indenture or Fine, then this would have been good as a preſent thorities 
Leaſe, by reaſon of the Eſtoppel to both Parties by the Indenture or Fine, — 
and therefore whenſoever the firſt Leaſe determined, the ſecond Leaſe n. 


ſhould commence in Poſſeſſion; and in the mean Time the ſecond Leſſee, 
by reaſon of the Eſtoppel would be obliged to pay the Rent reſerved in 
an Action of Debt; and if ſuch ſecond Leſſee could prevail for an At- 
tornment, then this Leaſe would enure as a Grant of the Reverſion, and 
draw after it the Rents and Services of the firſt Leſſee, and would take 
Effect in Poſſeſſion whenever that determined; but without ſuch Attorn- 
ment, though the ſecond Leaſe would be good between the Parties, by 
reaſon of the Eſtoppel, yet not as a Reverſion; and therefore ſuch ſecond 


* Lefſze could have no Remedy for thre Rents and Services of the firſt Page 440 


Leſſee. 


So if one had made a Leaſe for Liſe, or for eighty Years, if the Leſſee Co. 188. 4. 
ſhould ſo long live, and after by Indenture let the ſame Lands to another Cro. Elis. 
for Years, to begin preſently, and then the firſt Leaſe determined by Death, 34. 


Surrender or Forfeiture, the ſecond Leſſee ſhould have the Lands in Poſ- — 8 
ſeſſion preſently, for the Reſidue of the Vears, becauſe ſuch ſecond Leaſe 


by reaſon of the Eſtoppel, took effect between the Parties preſently, and 
therefore ſhall come in Poſſeſſion whenever the firſt Leaſe is out of the 
Way ; but if ſuch ſecond Leaſe were only by Deed Poll, then there muſt 
be an Attornment to make it good as a Grant of the Reverſion, as there 
muſt likewiſe in the other Caſe, where it was made by Indenture ; and 
without ſuch Attornment the ſecond Leaſe could only take effect in Poſ- 
ſeſſion upon the Determination of the firſt Leaſe by the Death of the 
Leſſee, according to the expreſs Limitation, and not upon any ſooner or 
other Determination by Surrender, Forfeiture, or otherwiſe ; much leſs, if 
ſuch ſecond Leaſe were by Parol, could it take effect upon any other Detet- 
nation of the firſt Leaſe ; for though in theſe Caſes the firſt Leaſe, de- 
penCtag upon the Life of the Leſſee, was uncertain how long it would 
w.0ntinue, yet fo long as it did continue, the firſt Leſſee had the ſole and 
z>:0\ute Poſſeſſion, and the Leſſor no Power to contract for any Thing but 
gyn Reverſion during that Time; and therefore if his ſecond Leſſee 
ca770t attain the Reverſion, the Contract can take no Effect for the Poi- 
on till the Death of the firſt Leſſee, becauſe that being the Leſſor's own 
.. .nitation affixed to ſuch Leaſe, he cannot deal for the Poſſeſſion before 
it Times comes; and therefore no accidental Determination of the Leaſe 
iooner ſhall let in the ſecond Leſſee, unleſs he can prevail for the Reverſion 
by Attornment of the firſt Leſſee, in caſe of the Leaſe by Degd Poll, or 


unleſy 


LEASES and TERMS ron YEARS, 


unleſs in caſe of the Indenture, which, by reaſon of the Eſtoppel, ſhaj 

let him in whenever the firſt Leaſe is out of the Way, whether he obtained 

an Attornment or not. i 
3 Leon. 17. But in all the Caſes before- mentioned, if ſuch Leaſe by Indenture or 
5 23. Deed Poll were by way of Bargain and Sale for Years, then, it ſhould ſeem 
| I elbarigs it would paſs as a Reverſionary Intereſt preſently, without any Attornment 
Caſe. by Force of the Statute of Uſes, and it being only for Years, there would 
need no Inrollment of the Indenture or Deed Poll: And note; By the 
Statute of Frauds and Perjuries, 29 Car. 2. cap. 3. no Parol Leaſe for aboye 
three Years is to have any other Effect than only as a Leaſe at Will; ſo 


that ſuch Parol Leaſes now for ten or twenty Years are out of Doors, 


2 


*Page441* (O) Leaſes fo: Years by Eſtoppel, how far and 
againſt whom ſuch Leaſes are good. 


Co. Lit. 47, J F one makes a Leaſe for Years, by Indenture, of Lands, wherein he 
227.8. hath nothing at the Time of ſuch Leaſe made, and after purchaſes 
* — 84 thoſe very Lands, this ſhall make — and unavoidable his Leaſe, as well 
Je is. as if he had been in the actual Poſſeſſion and Seiſin thereof at the Time of 
140. ſuch Leaſe made; becauſe he having, by Indenture, expreſly demiſed thoſe 
Sav. 98. Lands, is by his own Act eſtopped, and concluded to ſay he did not de- 
ons — miſe them; and if he cannot aver that he did not demiſe them, then there 
Cre. Eliz. is nothing to take off or impeach the Validity of the Indenture, which ex- 
362. preſly affirmis that he did demiſe them, and conſequently the Leſſee ma 

Moor, pl. take advantage thereof, whenever the Leſſor comes to ſuch an Eſtate 4 


323. thoſe Lands as is capable to ſuſtain and ſupport that Leaſe ; and this Eſtop- 


_ pel » Indenture is ſo mutual and reciprocal, that if a Man takes a Leaſe 
Cro. Car, for Years by Indenture of his own Lands, whereof he himſelf is in actual 


110. Seiſin and Poſſeſſion, this eſtops him during the Term to ſay the Leſſor 
2 Rol. Abr. has nothing in the Lands at the Time of the Leaſe made, but that he him- 
bas Jac.1 ſelf, or ſuch other Perſon, was then in actual Seiſin and Poſſeſſion thereof; 
4 73˙ for by Acceptance thereof by Indenture, he is, for the Time, as perfect 
a Leſſee for Years, as if the Leſſor had at the Time of making thereof the 
abſolute Fee and Inheritance in him; but if ſuch Leſſee of his own Lands, 
being ejected by the Leſſor, ſhould bring an Ejectment, and the Leſſor 
ſhould plead Not guilty, and give the Leaſe and ſome Matter of Forfeiture 
thereof, in Evidence, to ſupport his Plea without pleading, and relying on 
the Eſtoppel, and the Jury ſhould find the ſpecial Matter, wiz. that the De 
fendant had nothing in the Lands at the Time of ſuch Leaſe made, but 
that the Plaintiff himſelf was then in actual Seiſin and Poſſeſſion thereof, 
whether the Court, upon this Verdict. are bound to adjudge according to 
the Truth of the Caſe, vis. that ſuch Leaſe by one who had then nothing 
in the Lands was void; or if they are to adjudge according to the Law, 
working by way of Eſtoppel upon ſuch Leaſe by Indenture, ſeems a Doubt 
upon all the Books ; but -- Lord Coke lays it down for a Rule, that the 
Jury do well to find the Truth, wiz. that the Leſſor had then nothing in 
the Lands ; but then, upon ſuch Finding, the Court is to adjudge, accord- 
ing to the Operation of Law upon the Eſtoppel wrought to both Parties 
by the Indenture, that they are bound ; but if the Jury, underſtanding 
that the Leſſor had nothing in the Lands at the Time of the Leaſe made, 
and that therefore his Lang could not be good in fact, but only by way of 
Eſtoppel, and inferring from thence that they, who are ſworn to ſay the 
Truth, were not bound by ſuch an Eſtoppel, which was plainly againſt the 
Truth, ſhould therefore give a general Verdict againſt the Leaſe, _ 
ine 
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the Defendant was guikly of the Eje&ment ; in this Caſe, ſays my Lord 
Coke, ſuch Jury are liable to an Atraint ; and this ſeems the better Opi- 4 Co. g3. 
nion; for though it be true that the Jury are not bound by the Eſtoppel, and Rawlings 
therefore may find that the Leſſor had nothing in the Lands at the Time e. 
of the Leaſe made, which is a Truth of Fadt the Leſſee is eſtopped to af · Co. Lit. ac. b. 
firm, and is the only ſubject Matter of the Eſtoppel; yet the Conſequence 
of ſuch Eſtoppel, and how far the Leaſe is made good thereby againſt the 
parties, is Matter of Law, and not of Fact; and therefore if they take 
upon them, firſt, to find that the Leſſor had nothing in the Lands at the 
ime of the Leaſe made, and then to find that ſuch Leaſe is void; or, 
which is all one, to find that ſuch Leaſe was void, becauſe the Leſſor 
had then nothing in the Lands, as the efſential Cauſe which induced them 
to find ſuch Leaſe to be void, or that there was no ſuch Leaſe ; in this 
* they take upon them to judge the Matter of Law, and in ſo doing ex- page 442 
ceed their Duty, and, conſequently, if they are miſtaken, lay themſelves | 
open to an Attaint; for, in Truth of Fact, there was ſuch Leaſe made, 
and, in Truth of Fact, the Leſſor had nothing in the Lands at the Time of 
making thereof ; and all this is their Duty, and belongs to them to find ; 
but whether ſuch Leaſe, ſo citcumſtanced, be good, or void, is Matter of 
Law, for the Court to adjudge, upon theſe Circumſtances ; and therefore, 
if they will take upon them to amicipate the Judgment of the Court, by 
giving their own Judgment thereon, they muſt do it at their own Peril, and 
if they miſtake, be liable to an Attaint. | 
But if ſuch Leaſe for Years were made by Deed Poll of Lands wherein Co. Lit. 47. b 
the Leſſor had nothing, this would not eſtop the Leſſee to aver that the Leſ-Rol. Abr. 
ſor had nothing in thoſe Lancs at the Time of the Leaſe made; becauſe the$71- 
Deed Poll is only the Deed of the Leſſor, and made in the firſt or third 
Perſon ; whereas the Indenture 1s the Deed of both Parties, and both are, 
as it were, put in and ſhut up by the Indenture, that is, where both ſeal 
and execute it as they inay and ought ; for otherwiſe, if the Leſſor only ſeals 
and executes the Indenture, the Leſſee ſeems to be no more concluded than 
if the Leaſe were by Deed Poll; for it is only the Sealing and Delivery of 
the Indenture as his Deed, that binds the Leſſce, and not his being barely 
named therein, for ſo he is in the Deed Poll; but that being only ſealed 
and delivered by the Leſſor, can only bind him, and not the Leſſee, who is 
not to ſeal and execute it; and it ſhould ſeem that ſuch Leaſe by Deed 
Poll binds the Leſſor himſelf as much as if it were by Indenture, becauſe 
it is executed on his Part with the very faue Solemnity, and therefore it 
ſhouid ſeem he is bound by ſuch Leaſe by way of Eftoppel. | 
And yet it is generally ſaid, that theſe Eſtoppels ought to be mutual, orcro.Eliz 37 
otherwiſe neither Party is bound by them; theretore if a Man takes a Leaſe 700. 9925 
for Years of his own Lands from an Infant or Feme Covert by Indenture, Co. Lit, 352. 
this works no Eſtoppel on either Part, becauſe the Infant or Feme, by rea- _ 
ton of their Diſabiitiy to contract, are not eſtopped ; therefore neither ſhall 
the Leſſee be eftopped, becauſe all Eſtoppels ought io be mutual. 
So ifa Man takes a Leaſe for Years of his own Lands by Patent from the Rol. Abr 
King, rendering Rent, this ſhall not eftop the Leſſee, as an Indenture be-871. 
tween common Perſons in ſuch Caſe would do: becauſe the King cannot be 
eſtopped ; for it cannot be preſun:ed the King would do Wrong to any Per- 
ſon, and therefore being deceived in his Grant makes it abſolutely void; and 
if he be not eſtopped, neither ſhall the Leſſee ; becauſe all Eſtoppels ought 
to be mutual; but perhaps there may be ſome Difference between theſe 
Caſes of a bare Acceptance of a Leaſe from ſuch Perſons, as by reaſon of 
their Imbecillity, Incapacity, or other Impediment arifing from their own 
Perſons, could not make ſuch Leaſe, but that the ſame was either abſolutely 
Void, or at leaſt voidable, on their Part; and therefore the Leſſee may ſhew 
ſuch SY; to avoid them, as made by Perſons who wanted Power 
Vor, III. | L1 : or 
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or Ability to contract; and ſo the whole Contract muſt fail, not for want of 
a ſufficient Eſtate in the Leſſors, (for if they were of full Age, and ſole 
c. that would not be material,) but for want of a ſufficient Power or Abi. 
lity to contract; but now when ſuch Leaſe is made by a Man of full Age, 
though by Deed Poll, why this ſhould not bind and eſtop him as well z; 
if it were made by Indenture, ſeems hard to underſtand ; for he hath exe- 
cuted it on his Part with the fame Solemnity ; and though it cannot bind or 
eſtop the Leſſee, becauſe he never executed it, yet why that ſhould inyalj. 
date it on the Leſſor's Part, whoſe Deed it was, and who did all he could 
to bind himſelf, does not ſeem very intelligible ; beſides that, the Books, 
which put the Caſe of the Leaſe by Deed Poll, faying only that the Leſſee 
| is not eſtopped thereby, ſeem to allow that the Leſſor is notwithſtanding 
Page 443 eſtopped; * for otherwiſe they would take notice of their being both at 
large, as they do in other Caſes. 
Rol. Abr. ff Leſſee for Years accepts a Leaſe for Years of a Stranger by Indenture, 
871, Style who hath nothing in the Reverſion, this is a good Leaſe by way of Eſtoppel 
and iir ring. hetween them, and not a Confirmation; for nothing appears that the Leſſor 
knew the Leſſee then had any Thing in the Lands, and then it is the fame 
with the other Caſes, and works by way of a bare Eftoppel ; but Fenner 
thought it a Confirmation againſt all the other Judges. 
Bro. Tit If one lets Lands to me, by Deed enrolled, unknown to me, and brings 
Leaſe: 36. Debt upon the Leaſe, I may ſay ne Leſſa pas, as Littleton held; but by all 
7 E. 4. 29. the Juſtices, he who made ſuch Leaſe is concluded to ſay the contrary, 
which Caſe ſeems to be an Authority in point to eſtabliſh what has been laid 
down, that in caſe of a Deed Poli, (as this which is called a Deed inrolled 
muſt be intended to be,) the Leſſor himſelf is eſtopped, though the Lefſee 
be at large ; and this cannot be intended an Indenture, becauſe then the 
Leſſee would have been eſtopped likewiſe, if he had ſealed it, which in this 
Caſe it appears he did not, becauſe it was unknown to him, and therefore 
was not eſtopped, whether it were by Indenture or Deed Poll. 
Co. Lit. 4. b. Theſe Eſtoppels continue no longer on either Part than during the Leaſe, 
4 Co. 54. a. for as they began at firſt by making of the Leaſe, fo by Determination of 
8 Co. 44. the Leaſe they are at an End likewile ; for then both Parts of the Indentute 


gal abr 36- belong to the Leſſor. 


877. 
IE When an Intereſt actually paſſes by the Leaſe, there ſhall be no Eſtoppel, 


Vent. 358. though the Intereſt, purported to be granted, be really greater than the 
V videskin. Leſſor at that Time had Power to grant; as it A. Leſſee for the Life of B. 
a makes a Leaſe for Years by Indenture, and after purchaſes the Reverſion 
| 24% in Fee; and then B. dieth, A. ſhall avoid his own Leaſe, though ſeveral 
Salk. 275, Of the Years A in the Leale are till to come; for he may confeſs 
pl. 1, and avoid the Leaſe which took effect in point of Intereſt, and determined 
by the Death of B. So if Leſſee for ten Years makes a Leaſe for twenty 
Years, and afterwards purchaſeth the Reverſion, yet it ſhall bind him for no 
more than ten Years, for the ſame Reaſon; becauſe when he made a 
Leaſe for twenty Years, this was certainly a good Leaſe for ten Years, 
and ſo far an Intereſt paſſed, which he may confeſs, and avoid it for the 
Reſidue, by ſaying that he had no more than for ten Years in it himſelf; 
fed Quære of this, for the Reaſon ſeems not ſatisfactory. 
2 Lev. 140. In Ljectment, Plaintiff declared of a Leaſe for five Years, and upon Not 
3 Keb. 499. guilty pleaded, the Jury found that the Leſſor of the Plaintiff had only a 
= - «ph Term for three Years in the Lands leaſed, £9 /, c. Hale held this Ver- 
ages. dict againſt the Plaintiff; for the Judgment ſhould be, that the Plaintiff re- 
cuperetTerminum ſuum præ dicum, which is five Years ; and here the Leſfſor's 
Intereſt does not continue ſo long, and perhaps the Defendant may be the 
Reverſioner aſter the five Years ended, and then by this Means the Plaintiff's 


Leſſor will recover the Land for two Years more than he hath Right to do 4 
| an 
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and ſaid, that for this Reaſon, he had before cauſed another Plaintiff to he 
nonſuit ; Mild was of the ſame Opinion, but Tw1i/den inclined cont. & Ad- 
atur, 

"If a Man takes a Leaſe for Years of the 1 of his own Land by Co. Lit. 45. b. 
Indenture, this is no Concluſion to ſay that the Leſſor had n thing in Rol. Abr. 
the Lands at the Time of the Leaſe made, becauſe it was not made of the 7 
Lands themſelves. 

If Baron and Feme join in a Leaſe for Years by Indenture, rendering Rent, Rol. Abr. 
where the Baron hath all the Eftate, and the Wife nothing; in this Caſe, 857. 
after the Death of the Baron, the Leſſee, in an Action of Debt brought by Cro. Eliz. 
'*the Feme, ſhall not be concluded to ſay, that at the Time of the Leaſe 2 ; 
made the Feme had nothing in the Lands; for this ſhall not enure by way p,,,,, 
of Eſtoppel, becauſe an Intereſt actually paſſed, though not from the Page 444 
Feme. But another Reaſon given is, becauſe the Feme being Covert was 
not eſtopped, and, by conſequence, neither ſhall the Leſſee, becauſe all 
Eſtoppels ought to be mutual. 

If Tenant of the Land, and a Stranger, join in a Leaſe for Years by In- Co. Lit. 48.8. 
denture, this is the Leaſe only of the A= and the Confirmation of the Rol. Abr. 
Stranger; and yet the Leaſe operates, as to the Stranger, by way of Con- 4 Eliz 
cluſion, and fo it does to the Leſſee with reſpect to the Stranger, becauſe 01. 
he having nothing in the Lands, the Indenture could no otherwiſe take 
effect as to him. 

If A. ſeiſed of ten Acres, and B. of other ten Acres, join in a Leaſe for co. Lit. 4g f. 
Years by Indenture, theſe are ſeveral Leaſes, according to their ſeveral Eſ- Rol. Abr. 
tates, and no Eſtoppel is wrought by the Indenture to either Party, becauſe 577- 
each have an Eſtate whereout ſuch Leaſe tor Years or Intereſt may be de- 
rived ; and the Reafon why Eſtoppels at any Time are allowed, is, becauſe 
otherwiſe, when the Party hath nothing in the Lands, the Indenture muſt 
be abſolutely void, which would be hard to ſay, when he hath, under Hand 
and Seal, done all in his Power to make it good; and ſince it can be good 
no otherwiſe, it ſhall be good by Eſtoppei, rather than he abſolutely void; 
but when an Intereſt paſſes from each Leſſor, the Indenture works upon 
ſuch Intereſt to carry that, and therefore leaves no Room for its operating 
by way of Eſtoppel ; but yet ſince both equally joined in the Leaſe, with- 
out diſtinguiſhing the ſeveral Intereſts they had therein, the Indenture 
works by way of Confirmation, with reſpect to each from whom the whole 
Intereſt did not paſs ; that is, A.'s Confirmation for B's Part, and as B.'s 
Confirmation for A.'s Part; for fince the Leaſe of the Whole was undiftin- 
guiſhed, and by reaſon of the ſeveral Intereits that paſſed from each ex- 
cludes any Eſtoppel, therefore rather than the Indenture ſhall be void, with 
reſpect to the Part of each other, it ſhall be conſtrued a ſeveral Confirma- 
tion by one of the other's Part, and by the other of the other's Parr, which 
is the leaſt Operation the Indenture can have with reſpe& to each, from 
whom no Intereſt paſſes, without being abſolutely void. 

So if two Tenants in common of Lands join in a Leaſe for Years, by In- Rol. Abr. 
denture, of their ſeveral Lands ; this ſhall be the Leaſe of each for their re- 877. 
ſpective Parts, and the croſs Confirmation of each for the Part of the other, 
and no Eſtoppel on either Part; becauſe an actual Intereſt paſſes from each 
reſpeQively, and that excludes the Neceſſity of an Eſtoppel, which is never 
admitted, if by any Conſtruction it can be avoided, as being one of thoſe 
Things which the Law looks upon as odious, becauſe it chokes and dit- 
guiſes the Truth. 2 

But if ee for Life, or in Fee, join in a Leaſe for Years by Co. Lit. 47.2 
Indenture, reſerving Rent to the one of them only, this ſhall give him the Rol. Abt. 


Rent excluſive of the other; and here the Eſtoppel turns not then upon the 57. 
Intereſt paſſed by the Leaſe, for that is ſeveral, according to their ſeveral 


Rights, as in the other Caſes, which excludes any Eſtoppel ; but it turns 
L1 2 upon 
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upon the Reſervation of the Rent, which being made in this Manner, to 
one excluſive of the other, by Indenture, works an Eſtoppel N all the 
Parties to ſay the contrary ; and though the Rent iſſues out of one Part as 
well as the other, yet it not being Part of the Thing demiſed, but moving, 
as it were, rather by way of Grant from the Leſſee after the Leaſe made, the 
Leſſors are conſidered as accepting it in this Manner by Indenture, which 
concludes them as well as it doth the Leſſee; but if the Leaſe had been by 
Parol, or Deed Poll, referving Rent to the one Joint-tenant only, this would 
not have excluded the other Joint-tenant from an equal Share therein, 
becauſe this Reſervation coming, as it were, by way of Grant from the 
Page 445 * Lefſce, and being only by Parol, or Deed Poll, could not eſtop or con- 
clude the Leſſors, who, with reſpect to the Rent, were as it were Gran. 
tees, and only paſſive therein; and the Rent ſhall follow the Reverſion in 
Proportion to their ſeveral Eſtates in that, as the Cauſe for which the Rent 
was reſerved or granted in that Manner, and fo let in both to au equai 
Participation thereof. 
Rol. Abr. If two Coparceners join in a Leaſe for Years, by Indenture, of their 
878. ſeveral Parts, this is faid in one Book to be but as one Leaſe, becauſe 
Moor, pl. they have not ſeveral Freeholds therein, but only one, as both making 
| iner ver. but one Heir, and therefore ſhall join in an Aſſiſe; but Maor is cont. 
Robinſon. where in Ejectment the Plaintiff declared of a Leaſe by two Coparcenets 
quod dimiſerunt; and Exception being taken to it, the Exception was al- 
lowed, becauſe the Leaſe was ſeveral as to each Coparcener, for their own 
reſpeQive Moiety ; and this ſeems the better Law, becauſe though they 
have but one Freehold with regard to their Anceſtor, and therefore if they 
are diſſeiſed ſhall join in an Aſſiſe, yet as to their diſpoſing Power thereof 
they have ſeveral Rights and Intereſts, to that neither of them can leaſe or 
t Tenants give away the Whole f. 


in Common _ 8 N f 
cannot make a joint Leaſe, Heatherley v. Weſton, P. 4 Geo. 3. 2 Wilſ. 232. 


Rol. Abr. If 4. mortgages Lands to B. upon Condition to re-enter on Pay- 

874, 876- ment of 10 J. and after A. before the Day of Payment is come, being 

- mae. 1 in Poſſeſſion, makes a Leaſe for Years, by Indenture, to C. and then after 

Had, performs the Condition, this ſhall make the Leaſe to C. good againk 
himſelf by Eſtoppel; and it was farther adjudged; that even the Feoffec 
of A. ſhould be bound by this Leaſe ; which took its Effect only at firſtby 
Eſtoppel, becauſe he coming in under one who was eſtopped, ſhould be 
himſelf eſtopped likewife, which was Mill a ſtronger Caſe than the firſt ; 
and this was adjudged in Ireland, and afterwards affirmed on a Writ of 
Error here, and feems a very reaſonable Judgment ; for if a ſubſequent 
Purchaſe ſhil: make good a Leaſe of Lands by Indenture, though the Leſſor 
had nothing in thoſe Lands at the Time of the Leaſe, and therefore his 
Leaſe at firſt could only take Effet by Eſtoppel ; much more in this 
Cate, where the Leſſor had a Poſſibility of coming into the Lands again, 
ihall his Performance of the Condition after make good the intermediate 
Leaſe; and fo it ſhould ſeem too if the Condition were broken at the 
Time of the Leaſe, fo as he had then nothing but an Equity of Re- 
demption ; yet it he ſhould after be admitted to redeem in Chancery, this 
would make good the intermediate Leaſe which took Effect at fuſt only by 
Eſtoppel. | | 

Co. Lit. 45a. B. Tenant for Life cf C. and he in the Remainder or Reverſion in Fee 

Dyer 434. join in a Leaſe for Years by Indenture; this, during the Life of C. is the 


= pl. Leaſe of B. who then only had the preſent Intereſt in the Lands, and the 


Poph. 37. Confirmation of him in the Remainder or Reverſion; but after the Death 
Moor, pl. of C. then this becomes the Leaſe of him in the Reverſion or Remainder, 
939. and the Confirmation of B. for the Leſſors having ſeveral Eſtates in them > 
ſeve 


< Co. 14,15. 


entering and reducing it into Poſſeſſion to the Grantee ; for till Entry 
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ſereral Degrees, the Leaſe ſhall be conſtrued to move out of each one's 
reſpeive Eſtate or Intereſt as they become capable of ſupporting thereof ; 
which is the moſt natural and uſeful Conſtruction of the Leaſe, eſpecially 
as there can be no Eſtoppel in this Caſe, by reaſon of the ſeveral Intereſts 
which paſſed from each ; and therefore during the Life of the Tenant for 
Life, if the Leſſee, being evicted, ſhould declare of a Leaſe by both, this 
would be againſt him, as was adjudged, becauſe tor that Time it was only 
the Leaſe of the Tenant for Life. 


— 


(P) Leaſes foz Pears and future Jntereſts, how Page 446 
far they may be barred oz deſtroped, and how 

far not; and where an Entry befoze the Term 

begun is a Difleiſin, 


T has already appeared, that all Leaſes for Years at the Common Law, 
] when they come in eſſe, are to be executed by the Entry of the Leſſee; 
we ſhall therefore now conſider what Care the Law has taken for the Pre- 
ſervation and Security of ſuch Leaſes as are limited to begin at a future 
Time, and ſo cannot be executed by Entry preſently ; what Power the 
Leſſee hath over ſuch an Intereſt, and whether, and by what Acts, either 
of the Leſſor, or Strangers, the fame may be barred and prevented from 
ever taking Effect. 

As to future Intereſts, if one make a Leaſe for Years, to commence Cro. Elis. 15. 
after the Death of a Tenant for Lite, or after the End of a Leaſe for 5 Co. 124. 
Years then in Being ; and after the Death of the Tenant for Lite, i 
Expiration of the Term for Years, a Stranger enters by Tort, yet may 3 Niod. 198 
the Leſſee of the future Intereſt grant over his Term for Years, before Seel.Raym. 


or without any Entry made, and thereby transfer over his Power of 728, 870. 
10 Mod. 2, 


of the Leſſee of ſuch future Intereſt, the Lee is not executed, but 1775 25: ; 
113 


remains in the ſame Plight as it was upon the firſt making thereof, and 123. 
then no intermediate Acts, either of the Letfor, or of Strangers, can Barnes's 
diſturb or hurt it; becauſe whoever comes to the Poſſeſſion, whether by Notes _ 
Right or Wrong, takes it ſubject to ſuch future Charge, which the © + To 
. , rnes,t 3, 
Leffee may execute by his Entry whenever he thinks fit, as by a Title 153, 184. 
Prior and Paramount to all ſuch intermediate Violations of the Poſſeffion ; *** 
but if the Leſſee of ſuch future luteteſt had once entered aſter the Death 
of the Tenant for Lite, or End of the Leate for Years, and had after 
been put out, then he could not grant over his Term and Intereſt to a 
Stranger, becauſe by his Entry the Leaſe was actually executed, and be- 
ing after defeated by the Entry of another, he had only a Right of En- 
iry left in him; which Right of Entry the Law will not ſuffer him to 
transfer over to a Stranger no more than a Right of Action; and for the 
dame Keaſon, becauſe in both Cafes it may encourage Champerty and 
Maintenance ; but in the other Cate, where he hath not entered, he only 
transfers over ſuch Intereſt as he himſelf had, and which the tortious En- 
try of the Stranger had not diſturbed or altered from what it was at the 
hrit making thereof. 85 
So if one makes a Leaſe for Years, to begin two Years hence, and Cro. Elz. 
aſter the two Years expired, before any Entry, and whilſt the Leſſor 127. 
continues (till in Poſſeilion, the Leſſee may giant over his Term and ns FS: 
Intereſt to another, becauſe his Iniereſſe Termini was not deveſted or _ Thorough 
EQ rcd. 
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ed to a Right, but continued in him in the fame Manner as it was at firſt 
granted ; and ia the fame Manner he transfers it over to another, who by 
| his Entry may rcduce it into Poſſeſſion whenever he thinks fit. 

« Co. 123. One made a Leaſe for Years, to begin after the End or Determina- 
| Cro. Jac. fo. tion of a former Leaſe for Years then in being; the firſt Leaſe deter. 
15. «Caſe. mined, and before Entry of the ſecond Leſſee, he in Reverſion entered, 
J Mod. 198. and made a Feoffment in Fee, and levied a Fine with Proclamations, and 
Ld. Raym. five Years paſſed without Entry or Claim of the ſecond Leſſee; and if his 
179. Term was barred, was the Queſtion. And it was adjudged, that by this 
Fine and Nonclaim his Term was barred, becauſe after the firſt Leaſe 
2 expired, the ſecond Leaſe was actually then come in eſſe, and reducible 
age 447 * into Poſſeſſion by an Entry preſently ; and then his not entering, which | 
was his own Fault, and Laches, could not ſtop the Operation of the Fine 
from running againſt him ; but if ſuch Fine had been levied during the 
Continuance of the firſt Leaſe, there it was agreed that the Operation 
thereof ſhould not begin to run out againſt the ſecond Leſſee till the fr{ 
Leaſe were determined; becauſe till then the ſecond Leaſe was only an 
Intereſſe Termini, which the ſecond Leſſee could not reduce into Poſ- 
ſeſſion by any Entry till the firſt Leaſe determined, and fo was not 
obliged to take Notice of the Acts of Strangers, or of the T e:-tenant in 
Poſſeſſion; for if ſuch future Intereſt might be diveſted before it came in 
eſſe, the Leſſee or Grantee thereof having never entered, would have 
no Means to reveſt it, and therefore till it comes in efſe, the Law takes 
care and ſecures it to the Leſſee or Grantee in the tame Manner as it 
was at firſt granted; but when the firſt Leaſe is at an End, then the 
ſ:cond Leſſee is to take care of it himſelf; and if he ſuffers five Years 
to elapſe after that Time without Entry or Claim, this will bar ſuch In- 
tereſt, becauſe his Right then commences in Poſſeſſion, and from thence- 
forth the Operation of the Fine begins to run on againſt him; and where 
- 453 in Ney it is held, that if . leaſes to B. for Years, but yet A. ſtill con- 
= n 1 tinues in Poſſeſſion, and after levies a Fine with Proclamations, and five 
Vent. 81. Years paſs, that this does not bar the Term of B. but only carries the 
Sid. 459. Reverſion of A. this Caſe was denied by Tewijden to be Law, for till the 
Entry of B. the Leſſor hath no Reverſion ; and therefore the Fine can only 

operate on the Poſſeſſion. | 


mor" oa As the Leſſee muſt enter when his Leaſe comes in Poſſeſſion, fo if he 
Tro. 12. 


169 enters before, this is a Diſſriſin; therefore where one brought Debt for 
Rol. Abr. Rent, and declared upon a Leaie 29 Sepiemb. Habendum from the Feaſt 
tos. of St. Mich' next enfuing for twenty-one Years, rendering 10 J per Ann. 


Dyer 89, 95. Rent, /7riute cujus Detendant 29 Septemb. entered, Cc. on Nil debet 
N Abr. pleaded, and found for the Plaintiff, it was moved in Arreſt of Judgment, 
25 that here, by the Plaintiff's own ſhewing, there is no Rent in Arrear, 
for he ſays Virtute cuj us Deſendant 29 Septemb, entered, which is a Day 
before the Commencement of the Term; and then ſuch Entry is a 
Diſſeiſin, becauſe he hath then no Right to enter; and this the Court 
clearly agrees, and that no Continuance of Poſſeſſion, though after the 
Term actually begun, would purge the Diſſeiſin or alter the Eſtate of the 
Leſſee; but yet they agreed that Debt lay for the Rent in teſpect of the 
Privity of Contract upon the Leaſe made, but that the Diſſeiſin having 
gained a tortious Fee, that ſhould not give way to the Term for Years, 

though it were legal, being but a Chattel. | i 
Lew. 46 So where A. made a Leaſe to B. 23 Septemb. Habendum to him for 
— Eighiy- one Years from Mich” next enſning, if C. ſhould fo long live, and 
cer. Grabs- 130m and after the Day of the Death of C. for Ihirty-one Years more 
fon. the Leſſee enters the 23 Sete mb. and ſo, before the Commencement of 
the Term, continues in Poſſeſlion for ſome Years ; then the Leſſor re- 
enters, and the Ioffte being out of Poſſeſſion after the Death of C. and 
| during 


LEASES AND TERMS ror YEARS. 


during the Continuance of Thirty-one Years, aſſigns over that Term to 
the Plaintiff's Leſſor, who being kept out of Poſſeſſion, brings Ejectment, 
and recovered, 1. It was held, that the Term not being to begin till 
Mich, this was till then a future Intereſt, and the Leſſee's Entry before 
was a Diſſeiſin, and not a Poſſeſſion, by virtue of the Leaſe. 2. That 
whether this Leaſe for Thirty-one Years were only a Continuance of the 
firſt Term, and that both together made but one Term, as Bridgeman held, 
becauſe the laſt Day of the Life of C. ſhall be conjoined to the firſt 
Day of the Thirty-one Years, and ſo no FraQtion be allowed, eſpecially 
being for Eighty-one Years, which B. cannot be ſuppoſed to out-live ; 
or whether they were two diſtin Terms, as others held ; yet either 
Way it was not turned to a Right by the Entry of the Leſſor, becauſe 
B. was not poſſeſſed by virtue of the Term, but by Diſſeiſin, and to 
* purge that was the Entry of the Leſſor ; for if a Stranger had entered *Page 448 
after Mich, and difſeiſed the Leſſor, this would not have turned the 
Term to a Right, becauſe as to that the Time for Entry of the Leſſee 
was not come, nor was his Entry in reſpect of that; no more will the 
Entry of the Leſſor turn it to a Right, and then it was well aſſignable to 
the Plaintiff's Leſſor, eſpecially it it ſhould be taken as a future Intereſt, 
as ſome held it ſhould ; for then the Leſſee was never in Poſſeſſion by 
virtue thereof, and conſequently the Leffor's Entry could not turn it to a 
Right, | | 
Bur where one declared of a Leaſe 16 4pril, Habendum from the Annun- Cro. Eliz. 
ciation laſt paſt for ten Years, Virtute cujus intravit, & babuit tenementa 925: 
predit from the ſaid Annunciation ; this was held good, and that the 8 
Leſſee was no Diſſeiſor; for it ſhall be intended that he entered and occu- 3 
pied before by Agreement, and took a Diverſity between this Caſe, where 
the Commencement of the Leaſe is limited from a Time paſt, and where it 
is limited to begin at a Time to come; there the Entry of the Leſſee 


before that Time, is a Diſſeiſin. 


*** 


— 


(O How far, and by what Means, Leaſes 
fo: Years in Trult to attend an Inheri⸗ 
tance may be barred oz deſtroyed, 


F Lefſee for Years aſſigns over his Leaſe in Truſt for himſelf, and Cro, Car. 
after purchaſes the Inheritance, and occupies the Land, and then 110. 
levies a Fine with Proclamations, and the Leſſee does not claim this nan ver. 
Lenſe within five Years after the Fine levied, this Fine ana Non-claim will g; 
bar the Intereſt of the Leſſee, though he who levied the Fine had him-, IG 
ſelf the Poſſeſſion by reaſon of the 11uſt ; tor this Truſt paſſed included S. C. cites, 
in the Fine, and the Truſtee not making Claim within the five Years, his & vide Tit. 
Intereſt is barred thereby, and conſequently fo is the Intereſt therein of — 2 
the Ceſtui que Truſt. But Note; it appears in other Books, where this ado Baok 
Reſolution is cited, that the Conuzee was a Purchaſor of the Eftate, ty will i-r 
and then having no Notice of the Term, nor having made any Agree-afide Truſt 


ment for it, to have it aſſigned in Truſt for himſelf, if the Fine had not . . 
barred it, but it ſhould have been ſet up againſt his Purchaſe, he would nt 
have been ſo far cheated and deceived in his Purchaſe ; and therefore it is pojntref:, 
ſaid it would have been otherwiſe, if by Agreement this Term had been to Cc. under 
be aſſigned in '1I'ruſt for the Conuzee, and that upon very 7 art Reaſon ; for theſe Titles, 


he who hath the Inheritance, and in Truſt, for whom a Term or Eg — by 
tent 


% 
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Extent is aſſigned, muſt be taken as Tenant at Will to his Truſtee, ang 
conſequently that his Poſſeſſion 1s the Poſſeſſion of the Truſtee, and then 1 
Fine levied by him who hath the Inheritance, will work only upon that, 
when it appears that it was ſo intended, and that the Term ſhould be key 
on Foot, and not barred ; whereas in the Caſe of Iſbam and Morris there 
does not appear to have been any fuch Intention, nor does it appear that 
the Conuzee knew any Thing of the Term. | 
A. ſeized of Lands, for Continuance thereof in his Name and Blood, fs; 
makes a Leaſe to B. for five Hundred Years, in Truſt for himſelf during 
Lite, and after in Truſt for his Brother, and fo to others; and after 4 
being in Poſſeſſion according to the Truft, covenants with D. to ſtand 
ſeiſed of thoſe Lands, upon the ſame Conſiderations as in the Leaſe, tg 
the Uſe of himſelf for Life, with Remainders over, as in the Leaſe, and 
upon the ſame Truſts, and that the faid Leaſe, and all Eſtates made or to 
Page 449 be made by him ſhould be to the ſame Uſes and Truſts, and then A. levies 
2 Fine, and five Years pals, A. ſtill continuing in Poſſeſſion according to 
the Truſt, and aſter A.'s Death the Leſſee enters; and if this Leaſe was 
barred by the Fine and Non-claim for five Years, was the Queſtion : Ng 
Judgment appears to have been given ; but Hale ſeemed to be of Opinion 
that it was not, becauſe here appeared no Intent to bar it ; for A. was but 
Tenant at Will, and the Fine did not diſplace the Leaſe ; as it Leſſee for 
Years levies a Fine, and five Years paſs, the Leſſor is not barred, becauſe 
Nihil operatur by the Fine, and Partes Finis nibil habuerunt may be pleaded 
to it; otherwiſe it would be if ſuch Fine had been levied by the Tenant 
for Life; therefore where Leſſee for Years intends to levy a Fine, it is uſual 
for him firſt to make a Feoffment, whereby he transfers the whole and 
preſent Poſſeſſion and Fee to the Feoffee, and then the Fine operates upon 
the whole Eſtate fo united in the Feoffee ; but here /e Leaſe for Years was 
antecedent to the Eſtate of the Leſſor upon which the Fine operates, and 
was ſubſiſting in another Perſon, w7z. in the Leſſee, at the Time of the 
Fine levied ; and he cited the Ducheſs of Richmond's Cafe in C. B. which 
is ſaid to be the ſame in Ter minis, and to be fo adjudged, 1. Becaule the 
Leſſor was only a "Tenant at Will, and there was a mutual Confidence be- 
tween them: 2. By reaſon of the Privity that was between them: And he 
alfo cited one Hea/'s Caſe, where A. conveyed Lands in Fee io B. with a 
Covenant to make further Affurance, then B. lets to A. for forty Years, 
and then, on Requeſt, AJ. makes ſurther Aſſurance, the Leaſe is barred 
without precedent Agreement to the contrary, for that would have ſaved 
the Leaſe, and then the further Aſſurance would have been taken only to 
operate by way of Corroboration and further Confirmation of the Leaſe, 
But the principal Caſe in Hard. teems to be very darkly put in the Book ; 
for it does not appear to whom the Fine was ievied ; and the Notion of the, 
Term being antecedent to the Fine, and therefore not barre, for that 
Reaſon, ſeems ſtrange; for if it were ſubſequent, it couid not moſt cer- 
Lev. 271. tainly be touched by the Pine; and there in another Book this Cafe is cited 
as a Cafe in Point, that the Term was barred by the Fine; and this ſecms 
agreeable to tome of the following Reſolutions. 
Reb. 245. [It was held per Curiam, that a Fine levied in purſuance of a Truſt cannot 
_ deſtroy any Leaſe made by Ceſtui que Truſt ; but thongh a Fine levied by 
Ce/lui gue Truft does not deſttoy or extinguiſh the Tivit, yet it is not (afe 
to do it, for the Danger of not being able to prove an Agreement to the 
contrary. 
Vent. 8g. So. ſeiſed in Fee makes a Leaſe to B. for an hundred Years, in Truſt to 
8.d. 349, attend the Inheritance, B. enters, then A enters, and receives the Profits, 
4:9. and after makes a Leaſe for fifty-faur Years, and covenants to levy a Fine 
Lev. 2579. ſur Conuzance de Droit, to confirm that Leaſe, and a Fine is aiterwards le- 


8 vied accordingly, and five Years paſſed without any Claim made by B. And 
8 | it 


» Hard. 400. 


Fecus verſus 


- Saliſbury, 


0 rern 
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it was adjudged in C. B. and affirmed afterwards upon Error in B. R. Freeman ver, 
; That when A. entered upon B. he was but Tenant at Will to him, to Se 


2 . > OS od. 
which Eſtate it is not always requiſite that there be the expreſs Conſent of bz 4 


both Parties; but if there be any Thing tantamount, it is ſufficient; as 
here the Truſt implies, that the Leſſor ſhall take the Profits, being Ceſtui 
que 7 ruſt, which includes at leaſt an Eſtate at Will. 2. That when 4. 
made the Leaſe for fifty-four Years, though this would not be a Diſſeiſin, 
becauſe the Reverſion was in the Leſſor hunſelf, who made that Leaſe, yet 
by this the Leaſe for an hundred Years was diveſted, diſplaced, and turn- 
edto a Right. And, 3. that being ſo diveſted, this was barred by the 
Fine and Non-claim ; and it was held, that A. only ſhould have the Term 
of an hundred Years, diveſted or nor, and not B. who was but his Truſ- 
tee; and in this Caſe 4. hath made ſuch Election by levying the Fine to 
corroborate the Term of fifty-four Years, and there is no Reaſon that A. 
ſhould have the Land againit his own Fine; beſides, if the Term of an 


hundred Years ſhould not be barred by the Fine and Non-claim, then B. *Page 450 


muſt have it, which was never intended ; and it is but reafonable ſuch 
Term ſhould be ſubje& to be barred or extinguiſhed by Ceſtui gue Truſt of 
that and the Inheritance ; and a general Rule was taken in this Caſe, that 
when Leſſee at will, or he who enjoys the Land by expreſs or implied Aſ- 
ſent of his Grantee or Feoftee, makes a Leaſe for Years, or levies a Fine, 
that this ſhall be conſtrued an Oulter, Diſſeiſin or Bar, when ſuch Con- 
ſtruction tends to the Eſtabliſhing a lawful Eſtate, as in the principal Caſe ; 
but when ſuch ConflruQion tends to the Deſtruction of an honeſt Eſtate or 
Intereſt, then ſuch Leaſe or Fine ſhall be no Ouſter, Diſſeiſin or Bar; 
and therefore Keeling Chief Juſtice put theſe two Cates: If one makes a 
Leaſe for Years, for Security of Money by way of Mortgage, and as the 
Courſe is, continues in Poſſeſſion, and takes the Profits, and then levies a 
Fine 10 S. and pays the Intereſt duly, and the five Years without No- 
tice or Claim paſs, that this ſhall be no Bar to the Leaſe of the Mortgagee : 
So if one purchaſe Lands, and for the better Security had a long Leaſe 
aligned to J. S. in Truſt to attend the Inheritance, and then takes the In- 
heritance to himſelf by Fine, and five Years pals, and there are Mortgages 
made in Time after the firſt Leaſe made, and hefore the Fine levied ; yet 
ſuch Fine does not deſtroy the firſt Leate to J. S. but that the Purchaſer 
may uſe it to defend himſelf againſt the Incumbrances ; and thought this 
Difference would reconcile all the Books 


One by Will devites Lands to Truſtees for ninety-nine Years, in Truſt , Mad. 
for the Payment of his Debts and Legacies, Remainder to A. his Brother $m114 verſus 
in Tail; but if A. gave Security to pay the faid Debts and Legacies, or Pierce. 


ſhould pay the ſame within ſuch a Time, then the Truſtees ſhould aflign 


the Term to him, tc, A. enters after the Death of his Brother, with the 


Aſſent of the Truttees, and received the Profits, and paid all the Legacies, 
and alto all the Debts but 18 / and afterwards A. levies a Fine to the Uſe 
of himſelf for Life, Remainder to his Wife for Life, with divers Re- 
mainders over, and dies, leaving his Wife and one only Daughter his Heirs 
at Law ; the Wiſe enteis, and five Years were paſt without any Claim ; 
and now the Daughter, in the Name of the Truſtees brought an Eje&ment ; 
and the Queſtions were, 1, Whether this "Term for nivety-nine Years was 
bound by the Fine and Nonclaim. 2. Whether it was diveſted and turned 
to a Right at the Lime of the Fine levied ; for if it were not, then the 
Fine would not operate uponit : Now Judgment appears to have been given 
in it; but upon the Difference taken in Freeman and Barnes's Caſe, it ſhould 
ſeem not to be barred ; for then it muſt turn to the Prejudice of honeſt 
Creditors, who were Sirangers and third Perſons, and A. by his Entry on the 
Truſtees could be only 1enant at Will, becauſe his Entry was with their 
Conſent, and no Manner of Intent appears in him to diveſt their Eſtate or 
Intercft ,and then his Fine ſhall operate only on his own Eſtate-Tail, like a 

pe Fine 
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Fine levied by a Mortgagor, who is but Tenant at Will to the Mortgagee 
and whoſe Acts being by Permiſſion of the Mortgagee, ſhall not turn to his 
Prejudice; though ſome ſaid, the five Years and Nonclaim paſſing in the 
Life-time of the Wife, who was the Survivor, made a great Difference in 
the Caſe ; ideo Quære. 
2 Vent. 32g, If one takes an Aſſignment of an Eſtate extended upon a Statute in the 
330-2:ghton Name of J. S. in Truſt to attend the Inheritance which he hath in himſelf 
= Green- and after he by Leaſe and Releaſe, and Fine levied in purſuance thereof, 
conveys that Reverſion and Inheritance to another, and five Years paſs 
without any Claim made by J. S. the Truſtee ; yet this will not bar the 
Eftate or Intereſt upon the Extent, if it appears that the Conuzee of the 
Fine was a Purchaſer of the whole Eſtate, and fo after his Purchaſe J. S. to 
be Truſtee for him of the Statute Intereſt ; but in ſuch Caſe the Fine ſhall 
operate only upon the Inheritance, and not to the barring the Statute In- 
2 tereſt, which is to attend and go along with the Inheritance by way of 
Page 451 Truſt for the Purchaſer ; but if the Purchaſer had no Notice of ſuch Sta- 
tute Intereſt ſtanding out, nor was by Agreement to have the Truſt thereof 
upon his Parchaſe, then, rather than he ſhould be cheated thereby, the 
| Fine of Ceftui que Truſt thould operate to the Barring his own Truſtee. 
3 Keb. 564. Upon Evidence to a Jury at the Bar, on Ttial of an Iſſue out of Chan- 
cery, it was agreed, that if one makes a Leaſe for an hundred Years in 
Truſt for himſelf and his Wife, and afterwards they both join in levying 
a Fine to a Purchaſer, for a valuable Conſideration, who had no Notice of 
this Leaſe in Truſt, though the Fine does not convey the Term itſelf to 
the Conuzee, the Eſtate in Law being in the Truſtee, yet this deſtroys the 
Truſt, ſo that the Leaſe ſhall not hurt the Purchaſer. 

Theſe Reaſons and Reſolutions ſeem to make it manifeſt, that in the 
Caſe of Focus and Saliſbury, if the Conuzee of the Fine were a Purchaſer 
for a valuable Confideration without Notice of the Term, that then the 
Fine would fo deſtroy the Truſt of that Term, that it ſhould not hurt him; 

but if the Fine were only in Purſuance and Corroboration of the former 

Eſtates, then there would be no Reaſonin the World that it ſhould operate 


ſo as to deſtroy the Term. 


Hard. 400. 


(R) Leaſes for pears, when merged by Union 
with the Freehold oz Fee. 


A NOTHER Way, whereby a Term for Years may be defeated, is 
by way of Merger, when there is an Union of the Freehold or Fee 
and Term tor Years in one Perſon at the ſame lime; in this Caſe the 
greater Eſtate merges and drowns the leffer, becauſe they are inconſiſtent 
and incompatible; and yet there are ſeveral Exceptions out of this Rule, 
dot only where ſuch Union is tranfrory, but even where it is permanent 
and continuing 7 
Firſt then, if a Man makes a Leaſe for Years to A. and afterwards 
makes a Feoffment in Fee to B. with a Letter of Attorney to A. to make 
Moor 11, Livery, and he makes Livery accordingly, yet this ſhall not drown or ex- 
— wh 695. tinguiſh his Term, becauſe he did it only as Servant to the Leſſor and in 
« any J* his Stead and Right, and the Feoffee after Livery made is in by the Leſſor, 
2 Rol. Abr. and claims nothing from the Leſſee ; neither ſhall his Term paſs merged or 
confounded in the Fee, which by the Livery he gave to the Feoffee, be- 
cauſe he gave it only in Right of the Leſſor, and not in his own Right; 
though perhaps, to ſecure his Term, and ſettle the Reverſion (which was 


zl] that was intended to pats) in the Feoffee, it may be proper for him at- 
ter 


Co Lit, £2, 
2 
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ter ſuch Livery to make an Entry for his Term, becauſe the Livery gave 
the actual Poſſeſſion, though the Agreement and Intent of the Parties will 
direct it ſo as to transfer only the Reverſion expectant upon that Term af- 


ter the Leſſee hath re-entered. 
If the Leſſor infeoffs his Leſſee for Years to ſeveral Uſes, the Intereſt of 7 Co. 48. a, 
the Leſſee is ſaved by 27 H. 8, cap. 10, of Uſes which faves to all Perſons, 51. ns 
and their Heirs, which be or ſhall be ſeiſed to any Uſe, all ſuch former 3 pl. 
Right, Title, Entry, Intereſt, fc. as they might have had to their OWN Cheney's 
proper Uſe, in or to any Manors, Lands, &c. whereof they be ot ſhall be Caſe, 
ſeiſed to any Uſe, as if that Act had not been made; and therefore in ſuch 
Caſe his Term being ſaved expreſly by this Act, he may enter and enjoy it, 
as if the Feoffment to Uſes had been to any Stranger. 
* A. leaſes to B. for Years, and after the Leffor by Indenture inrolled and page 452 
Fine conveys thoſe very Lands to the Leſſee, and others, and their Heirs, C:o. = 
to the Uſe of them and their Heirs, to the Intent that a Common Recovery 643. 
ſhould be had and ſuffered againſt them, with Voucher of the Leffor, and „ 
that he ſhould vouch over the common Vouchee, to the Uſe of D. and E. 20 fee. 
and their Heirs; all which was done accordingly; and the Queſtion was, if Mod. 2 3 4. 
by all or any of theſe Acts the Term were extin& and gone; for the Re- decreed, 
verſionets, who were in under the Recovery, brought Debt againſt-B. the 
Leſſee for Rent. And on Nihil debet pleaded, and all the faid ſpecial 
Matter found, it was adjudged, that the 'Term ftill had Continuance, and 
was not merged ; for although it was merged and extinct by the Union of 
Eftates till the Recovery came, yet when that was ſuffered, the Uſes thereof 
were guided by the Bargain and Sale inrolled, and then it is all one as if it 
had been no Conveyance or Aſſurance to ſuch Uſes ab initio, and is within 
the Equity and Intent of the Saving of the 27 H. 8. cap. 10. and is like a 
Feoffment to Uſes, and then the Term and Rent are revived ; for the In- 
tent of the Statute was not to hurt thoſe who had Eſtates, but to preſerve 
them. And it was agreed per totam Cur. that if a Fine or Feoffinent had 
been made or levied to the Leſſee for Years, that the Term would not have 
been extinguiſhed, but ſhould be preſerved by 27 H. 8. cap. 10, The Ob- 
jection againſt all this was, that the Bargain and Sale and Fine were to his 
own Uſe, otherwiſe he could not have been Tenant to the Præcipe for ſuf- 
fering of the Common Recovery, and therefore; being to his own Uſe, 
there was nothing to be ſaved within that Statute, But it was anſwered 
and reſolved, for the former Reaſons, that his own Term was faved within 
the Equity and [Intent of the Statute. | 
One ſeiſed of Lands in Fee makes a Leaſe to B. for ninety-nine Years, 2 Mod. 8, 9. 
to ſuch Uſes as he ſhould by his laſt Will direct; afterwards he makes his Nie and 


Will in Writing, (having then no Iſſue by his Wife, but who however Was, Yom vi 


privement enſeint,) and thereby deviſes theſe Lands to the Heirs of his Bo- prec. Chan. 
dy on the Body of his Wife begotten, and for want of ſuch Iſſue, to B. and go. 

his Heirs, and dies; and about a Month after a Son was born, who by virtue Eq. Caſ. Abr. 
of this Deviſe enjoys the Land, and after his full Age ſuffers a Common 73" _ 
Recovery, and then deviſes the Lands to the Plaintiff, and dies; the Plain- , Eq. Abr. 
tiff brought this Bill againſt B. to have this Leaſe for ninety Years aſſigned 294. pl. 34. 
to him 3 and for the Defendant it was objected, That an Eſtate in Fee being Andr. 265. 
by the Will limited to B. who was alſo Leſſee for ninery-nine Years, the Keb 566. 
Term was thereby drowned. 2. That this was in Nature of a Deviſe to an 

Infant in ventre ſa mere, which, as was objected, is not good, if there be 

none horn at the Time when the Deviſe ſhould take place: But notwith- 

ttanding it was decreed, that the Defendant ſhould athgn the Term 'o the 

Plaintiff ; for that ſuch Deviſe to an Infant in ventre ſa mere is good as an 
Executory Deviſe, and though the Lands deſcend to the Heir at Law in 

the mean Time, or go to the Deviſee in this Cafe, yet it is ſubjeQ to be de- 


ieated by the coming in «Fe of the Infant, and the Ferm for Years in the 
mean 
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mean Time was only ſuſpended, and by conſequence muſt revive in the 
Leſſee when the Acceſſion of the Inheritance, which occafioned that Suſ. 
nſion, is defeated ; and the Term being created ſubject to the Uſes of the 
Wil, muſt follow the Deviſe of the Inheritance, as a Truſt to be diſpoſed 

of as the Ceſtui gue Truſt ſhall direct. | 
Lev. 111. If one make a Feoffment in Fee to the Uſe of himſelf for Years, with- 
out limiting any other Eſtate, the Uſe ſhall not reſult to him in Fee, be- 
cauſe that would merge the Term, againſt the expreſs Declaration ang 
- manifeſt Intent of the Parties; and therefore in ſuch Caſe the Reverſion in 

Fee muſt continue and ſettle in the Feoffee, 

page 453. In Ejectment the Cate was thus: Cook let to Fountain for ninety-nine 
2 Lev. 126. Years and two Years after by Leaſe and Releaſe Cook conveyed the Inhe- 
Mod. 107. ritance to Fountain and another, to the Uſe of Cook and the Heirs of his 
3 Keb. 283, Body, with divers Remainders over; and if by this Conveyance the Leaſe 
Ver 195, for ninety-nine Years was merged and deſtroyed in all, or in part, was the 
280. Queſtion. Firſt, it was agreed, that if ſuch Conveyance to Uſes had been 
Ceck verſus by Fine or Feoffment, it would not have been deſtroyed, but would have 
Fountain. been preſerved by the Saving in 27 H. 8. cap. 10. So likewiſe they agreed, 
, —_— = that if there had been no Leaſe for a Year, but the Releaſe had been imme. 
Vern, 20. diate to the Leaſe for ninety-nine Years to ſuch Uſes, in this Caſe alſo the 
2 Vern. 700. Leaſe for ninety-nine Years had been preſerved by Force of that Statute , 
Eꝗ. Caſ. Abr. but here being a Leaſe for a Year precedent, it was argued, that this was 
— 3 the Uſe of the Leſſee, and then, by Acceptance thereof, he admitted 
, 1263. the Leſſor's Power to make ſuch Leaſe, and by conſequence this was a 
| Surrender of the Leaſe for ninety-nine Years, before the Releaſe to the other 
Uſes came to take place, and then the Releaſe after cannot revive it; and 
it was faid, though this be all one Conveyance, yet it differs from a Feoff- 
ment; for it will not purge a Diſſeiſin, nor make a Diſcontinuance ; and if 
before the Releaſe the Leſſee grants a Rent- charge, acknowledges a Statute, 
confeſſes a Judgment, or makes a Leaſe for half a Year, and then a Releaſe 
is made to him and his Heirs to ſuch Uſes; yet it was ſaid, that he who - 
hath the Inheritance would have no Remedy to avoid theſe Charges, but in 
Chancery. On the other Side it was argued, that this was no Merger of 
the ninety-nine Years Leaſe ; or if it were, yet for no more than a Moiety ; 
for the Reaſon of Merger and Extinguiſhment is not, as hath been argued, 
the Party's Admittarce of the Leſſor's Power to make a Leaſe, but becauſe 
of the Acceſſion of the immediate Reverſion to the particular Eſtate a Mer- 
ger is effected; and therefore a new Leaſe by the Leſſor to his Leſſee is 
not a Merger or Surrender of the firſt Term, if there be any interpoſing or 
intermediate Term; and yet, in that Caſe, the Leſſee admits the Leſſor's 
Power to make the Leaſe preſently, as much as in the other; and then if 
the Union and Acceſſion of the two Ettates be the Cauſe of the Merger, the 
Quantum of the "Thing granted will be the Meaſute of that Merger, and by 
confequence, the firſt Leate here ſhall be extinguiſhed but for a Moiety of 
the Lands. But 2%, it was argued, That it was not extinguiſhed for any 
Patt; for his Term is ſaved within the Letter, or at leaſt within the Equity 
of 27 II. 8. cap. 10 for the Intent of the Saving therein was to preſerve the 
Balance between the Ceſtui gue Uſe and his Feoffees, according to the Rule 
of Equity by which they were governed before : Now ſuppoſe that Fountain 
had a Leaſe for ninety-nine Years before this Statute, and that Cook had 
deſired bim to accept a Feolfment to his Uſe, without Doubt the Chancery 
would not have con:pelled him to aſſign till the ninety-nine Years expired; 
and the ſame Right ſeems now to be preſerved by the Saving, and the Words 
are general, all that ſhall be ſeiſed to any Uſe, not all that ſhall be ſeiſed 
by Feoftment or Fine; fo that 0e Seiſin 4 Uſe is the only Thing the Sta- 
tute regarded, and not by what Sort of Conveyance ; and Leaſe and Re- 
leais are Bow a Common Conveyance; and the Leaſe being expreſſy ſaid to 


be 
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be to enable him to accept a Releaſe to other Uſes, ſhall not be conſtrued to 
any other Intent, or to be to his own Uſe, otherwiſe than to enable him to 
accept ſuch Releaſe ; and then if it ſhould be admitted that the Leaſe for 
ninety-nine Years were extinguiſhed by the Leaſe tor a Year, yet by the Re- 
leaſe it is revived ; for being but one Conveyance, it is within the Equity of 
the Statute ; and Cro. Fac. 643. is a ſtronger Caſe and yet reſolved there, 
that though the Bargain and Sale had deſtroyed the Term for a Time, yet 
by the Recovery it was revived, becauſe then but one Conveyance ab initis ; 
ſo here. To all this it was replied, That the very Reaſon of Merger was 
the Admittance of the Leſſor's Power to demiſe, and then the Whole is 
* ſurrendered, becauſe he admits the Leſſor to have Power ta demiſe the*Page454 
Whole, though he had but a e to himſelf; and that where there is 
an intermediate Eſtate, no Merger ſhall be, does not make againſt it, for 
the intermediate Eſtate diſproves his Admittance, that the Leſſor hath ſuch 
Power; but here is no ſuch intermediate Eftate or Impediment, and being 
Joint-tenants per my & per tout, by the Leaſe, the Whole is merged by 
Admittance of the Leſſor's Power to demiſe the Whole, though they agreed 
that a Merger may be of one's Part of an Eſtate or Term, and not for 
another's Part. Hale cited a Caſe, 6 Car. 1. Hele Sevam, where A. 
mortgaged Lands to B. for Years, B. re-demiſes to A. upon Condition, if 
he does not pay ſuch a Sum, that he ſhall re-enter ; and in the firſt Con- 
veyance were Covenants for farther Aſſurance by 4. Then B. defires him 
to levy a Fine, which A. does accordingly ; and there it was agreed, that the 
Term re-demiſed was extinguithed ; but if it had been expreſſed to what 
Intent the Fine was, it was agreed there would have been no Extinguiſh- 
ment of the Term; and in this Caſe, the Leaſe is found to be ea Intentione 
to enable him to take a Releaſe, but no Judgment appears to be given; 
but it ſeems reaſonable that the Leaſe for ninety-nine Years, in this Caſe 
ſhould not be merged ; or at leaſt but for a Moiety ; and even in that 
Caſe, Equity would ſet up the Motety or the whole Term again. 

If Tenant pur auter vie makes a Leaſe for Years, and dies, living Ceſtui à Bull. 12. 
que vie, by this the Leſſee for Years is become Occupant, and then this Ac- Chamberlain 
ceſſion of the Freehold merges his Eſtate for Years, becauſe they cannot con- Ver. £%*7- 
fiſt together in one Perſon ; but if, in that Caſe, the Leſſee for Years had 
made a Leaſe at Will, and then the Tenant pur auter wie had died, (which 
was the principal Cafe) it was _— that the Tenant at Will was the 
Occupant, and by conſequence, the Leaſe for Years, which was in another 
Perſon, not drowned or merged, there being no Union of the Term for 
Years, and the Freehold in one Perſon; and then the Leſſee for Years 
may, by Determination of his Will, enter and enjoy his Term, and the Oc- 
cupant cannot prevent or hinder him, becauſe he claims in gua/s by the firſt 
Leſſor, who had made ſuch Leaſe for Years, and to which the Eſtate for 
Life, during the Life of the Ceſtui que vie, was ſubject and liable. 

If Tenant pur auter vie makes a Leaſe for Years, to 4 Remainder to B. Bro. Tit. 
tor Years, and A. enters, aud then the Tenant pur auter wie dies, here A. Surrender 
the Tenant for Years, thall be Occupant, by reaſon of the Poſſeſſion he had 52. 
in him when the Life fell; and yet his Term for Years is not drowned, by e N 
realon of the intermediate Remainder to B. for Years; for this Eſtate by Leaſes 63. 
Occupancy is in the Nature of a Reverfion expectant upon both the Terms 
tor Years, as it was in the Tenant pur auter vie himſelf after theſe Leaſes 
made; and, in ſome Caſes, a "Term for Years and a Freehold may conſiſt 
together in one Perſon ; as if Leſſee for twenty Years makes a Leaſe to his 

Leſſor for five Years, this Term for five Years is not drowned in the Free- 
hold or Fee of the Leſſor, by reaton of the intermediate Reverſion for fif- 
teen Years in the firſt Leſſee, VB Ys 

The Caſe, in Effect, was this; A. ſeiſed in Fee, grants an Intereſſe Ter- Oro jac. 619. 
mini to B. for one Hundred Years, to begin at ſuch a I ime, and before that Saſmen ver. 

: Time Swann. 
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Time makes a Leaſe for twenty-one Years to C. to begin in Poſſeſſion pre. 
ſently ; then B. before the Commencement of his Term, grants it to 4 
who after grants a Rent-charge, and the Grantee of the Rent-charge gif. 
trains C. fot it; and the only Queſtion was, whether the Intereſſe Ternini 
were drowned in the Inheritance, or if it had any Exiſtence in A. fo that 
he might thereagt grant the Rent, for then it would avoid the ſecond Leaſe 
for Years, being before it, and, by conſequence, be liable.to the Payment 
of the Rent; and it was reſolved that it was drowned in the Inheritance: 
for, notwithſtanding the ſecond Leaſe for Years, the Intereſſe Termini is 
not ſo ſevered from the Reverſion, but that by Grant thereof to him who 
page 455 hath the Inheritance, ſuch future Term or Intereſt is drowned, and ſhall 
| never riſe again; and, by conſequence, this Rent ſhall not charge the Poſ- 
ſeſſion of the Termor, who had the Eſtate before the Rent granted, and 
comes paramount it; for though there was a Severance of Poſſeſſion by the 
| ſecond Leale, yet the Intereſſe Termini being granted before that Leaſe, and 
to continue for a longer Time, that ſecond Leaſe was ſubject to be defeated 
by the Intereſſe Termini when it took Effect; therefore the Intereſſe Ter- 
mini was quaſi immediate to the Freehold and Inheritance, and therefore 
might drown in it. | 
Co.Lit. 339. My Lord Coke lays it down for a general Rule, that one cannot have a 
Plowd. 418. Term for Years in his own Right, and a Freehold in auter droit, but that 
Br yg his own Term ſhall drown in the Freehold ; and puts theſe Caſes: If a 
ng Man, Leſſee for Years, intermarries with the Feme Leſſor, this ſhall merge 
and drown his own Term for Years ; but if a Feme Leſſee for Years inter- 
marries with the Leſſor, her Term is not thereby drowned, becauſe, ſays 
he, one may have a Term for Years in auter droit, and a Freehold in his 
own Right, as the Huſband in this Caſe ſhall have; fo if Leſſee for Years 
make the Leſſor his Executor, the Term is not thereby drowned, becauſe 
the Leſſor hath a Term in auter droit. So alſo if a Maſter of an Hoſpital, 
being a ſole Corporation, by the Conſent of his Brethren, makes a fe 
for 3 of the Poſſeſſion of the Hoſpital, and afterwards the Leſſee for 
Years is made Maſter, the Term is drowned Cauſa qua ſupra ; but if it 
had been a Corporation aggregate, the making of the Leſſee Mafter had not 
Plow. 419, Extinguiſhed the Term, no more than if the Leſſee had been made one of 
420. the Brethren ; but if a Leſſee for Years of tke Glebe be made Parſon, the 
3 Leon. 111. Term is merged, by reaſon of the Union of the Term and Freehold in him 
to his own Right and Uſe, though he has them in ſeveral Capacities, 
Cro. Jac. But this Rule ſeems to admit of divers Exceptions; for where the Huſ- 
276. band, paſſeſſed of a Term for Years, took Wife, and after the Inheritance 
Bull. 118. deſcends or comes to the Wife, the Term for Years of the Huſband is not 
Plott verſus thereby drowned or merged, becauſe the Deſcent was an Act of Law, which 
Sleep. the Huſband could not prevent ard therefore ſhall not turn to his Prejudice; 
but he ſhall have the Inheritance in Right of his Wife, and the Term for 
Years in his own Right, as he had before, and therefore may give away or 
diſpoſe of the Term as he thinks fit, notwithſtanding ſuch Deſcent of the 
Inheritance to his Wife ; and this was the Opinion of Fenner, Croke, and 
Fleming, Chief Juſt. and fo given in Direction to a Jury in a Trial at Bar; 
and upon a general Verdict to that Purpoſe, they gave Judgment according- 
ly ; and Croke ſeemed to make a Queſtion, if the Huſband, in this Caſe, had 
Iſſue by his Wife after the Inheritance deſcended to her, ſo as thereby he 
was intitled to be Tenant by the Curteſy, and to have a Freehold in his own 
Right, if this ſhould 2 the Term till the Wife's Death; and yet he ſaid 
this was a much ſtronger Caſe ; but Williams totis wiribus againſt the Judg- 
ment, and held the Term clearly extin& ; but notwithſtandingJudgment was 
given ut ſupra ; and in this Caſe all the Court agreed, that if the Leaſe had 
been made upon Truſt, for the Advancement of ſuch a Woman, and the 
Leſſee had after intetmartied with that Woman, and then the — + 
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had deſcended to her, that this would not merge the Term, but that he 
might clearly diſpoſe thereof to the Purpoſe intended; becauſe he had it in 
auler droit, and to another Uſe ; fo in another Book it ſeems to be agreed, Godb, 4. 
that if a Man, being poſſeſſed of a "Term for Years in Right of his Wife, 
urchaſes the Inheritance, that by this the Term for * though in 
Right of his Wife, is merged and extinct, becauſe the Purchaſe was the 
expreſs Act of the Huſband, and therefore amounts in Law to a Diſpoſi- 
tion of the Term, by reaſon of the Merger conſequent thereupon ; but a 
bare Intermartiage of the Feme Termor with the Reverſioner will not work 
a Merger of the erm, becauſe by the Intermarriage the Term is caſt upon 
the Huſband by Act of * Law, without any Concurrence or immediate AQ *Page456 
done by him to obtain the ſame; and therefore, in. ſuch Caſe, the Law 
will preſerve the Term in the fame Plight as it gave it to the Huſband, till 
he by ſome expreſs Act deſtroys or gives it 2 

But where the Huſband himſelt is Leſſee for Life, and intermarries with co. Lit. 338, 
the Leſſor, this merges his own Term, becauſe he thereby draws to himſelfb. 
the immediate Reverſion, in nature of a Purchaſe by his own voluntary AR, Flow. 418.5. 
and ſo undermines his own Term; whereas in the other Caſe, the Term be- 
ing exiſting in the Feme till the Intermarriage, is not thereby ſo drawn out 
of her, or annexed to the Freehold, as to merge therein; becauſe that At- 
traction, which is only by Act of Law contequent upon the Marriage, 
would, by merging the Term, do wrong to a Feme Covert, and fo take the 
Term out of her, though the Huſband did no expreſs Act to that Purpoſe, 
which the Law will not allow ; but in ſuch Caſe, if the Feme ſhould ſur- 
vive, and have Dower of thoſe Lands, this ſeems a Merger of her Term for 
a third Part, at leaſt, becauſe now ſhe hath the Term and Freehold both 
in her own Right, and then the Acceſſion of the Freehold muſt pro tante 
merge and drown the Term. 

So allo in caſe where the Leſſee for Years makes the Leſſor Executor, co. Lit. 338. 
the Term is not merged, becauſe caſt upon him without any Act or Con- Plow. 418.b. 
curtence of his, as a Conſequence of his being made Executor; and there- 420. a. 
fore the Act of Law, which caſt it upon him, ſhall preſerve it in the ſame 
Manner as if he had been a Stranger, withqut any Regard to the immediate 
Freehold he had in his own Right, which was only accidental. 

But if a Feme Executrix takes Huſband, and the Huſband after purchaſes Moor, pl. 
the Reverſion, and dies, yet the Feme ſurviving ſhall not have the Term 157. 
to any other Purpoſe but as Aſſets to pay Debts; for as to any Right of her 
own therein, the Term is extinct by ſuch Purchaſe of the Huſband, becauſe” 
that was his own expreſs voluntary Act, and therefore amounts to a Diſ- 
poſition of the Term by the Merger wrought thereupon; and ſo it was 
held by all the Juſtices. 

So if one who hath a Leaſe for Years as Executor purchaſe the Inheri-p Tit. 
tance, this merges the Term, becauſe the Purchaſe was his qwn expreſs Act; Leaſes 63. 
nay, Baron Clerk held, that though the Inheritance in ſuck Caſe had de- Tit. Surren- 
ſcended on the Executor, that this likewiſe would merge the Term, which 4% 52. 
how far it is Law, may be a Queſtion ; but as well in the Caſe of the Pur- I 1 
chaſe, as of the Deſcent, all agree that the Term would not be extinct as to pio. 419. be 
Creditors, much leſs in Caſe where the Leſſor is only made Executor of the 420. a. 
Leſſee for Years ; though Plowden ſeems to inſinuate, that even in that 
Caſe, the Term is ſuſpended during the Life of the Leſſor; for he ſays, 
that after his Death the Term ſhall be revived, 

Land was given to the Huſband and Wife, and to the Heirs of the Huſ- 3 Leon. 157, 
band; the Huſband makes a Leaſe for Years, and dies, the Wife enters 158. 
and intermarries with the Leſſee; and it was holden that his Term was Bro. Tit. 
not extinct, becauſe the Entry of the Wife put a total Interruption to Leaſes 58, 
the Intereſt of the Leſſee, and avoided the Term intirely as to herſelf, be- 

Cauſe ſhe was in of the Freehold by Survivorſhip paramount the Leaſe ; and 
| | then 
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then the Leaſe cannot take place again, till after her Death, againſt the 
Heirs of the Huſband, and whether ſhe will outlive the Term or not is un- 
certain; ſo that during her Life, the Leſſee had no Intereſt, but only a bare 
Poſſibility, which cannot be touched or hurt by the Intermarriage, but con. 
tinues juſt as it was before, 


nn. 


Pa 487 (8) Df Surrenders of Leaſes foz Years: And 


herein, 


1. Of Surrenders in Fact or Expreſs : And berein again, 
1. By what Words ſuch Surrender may be made, 


288 337 bs will not be here neceſſary to enter into a particular Inquiry concerning 
7 the Nature of a Surrender, or of the ſeveral Words whereby ſuch Sur- 

2 Vent. 206. f X . . 

3. Mod. 298. render may be made, it being ſufficient to ſay in general, that a Surrender 

Perk. . 584. is a Yielding up of an Eſtate for Life, or Years, to him who hath the im- 

See 2 Stra. mediate Eftate in Reverſion or Remainder, wherein the Eſtate for Life, or 


23 Vears, may drown by mutual Agreement. 


1148. | 
Pet. ſ.6079, So that any Form of Words, whereby ſuch an Intent and Agreement 
68. of the Parties may appear, will be ſufficient to work a Surrender; and 
88. the Law will direct the Operation and Conſtruction of the Words ac- 
Leon. 179, cordingly, without the preciſe or formal Mention of the Word Surrender 
280. in the Conveyance; but then the Party, who would have the Benefit of 
2 Leon. 50. ſuch Conveyance to work as a Surrender, muſt plead it by the very 
Rol. Abr. Words Surſum reddidit, becauſe that only can properly deſcribe the Ope- 
Vent. 206. ration of the Conveyance as a Surrender ; and whoever would take Advan- 
3 Mod, 301. tage of a Thing in Pleading, mult determine it to that particular Species of 
Operation whereof he would ſo have the Advantage; therefore if Leſſee for 
Life or Years, fay to the Leſſor that his Will is, that the Leſſor ſhall enter 
into his Lands, and ſhall have the ſame, or is content that the Leſſor ſhall 
have again the Land, and by virtuethereof the Leſſor enters into the Land, 
this is a ſufficient Surrender; ſo if the Leſſee ſay to him in the Reverſion or 
Remainder, that he will occupy the Lands no longer, or that J ſurrender to 
you ſuch Lands, Cc. and he in the Reverſion or Remainder thereupon 
enters into the Land, theſe were ſufficient and effectual Surrenders at the 
Common Law; but if ſuch Words had been ſpoken privately by the 
Leſſee, or by a Stranger, and not by way of Addrefs to him in Reveriion 
or Remainder, this could not amount to a Surrender, becauſe there could 

appear no mutual Agreement of the Parties for that Purpoſe. 
Dyerzs f. pl. So if Leſſee for Years Remiſe, Releaſe. Diſcharge, and for ever 
& 2 93. 2. Quit-claim to his Leſſor all his Right, Title and Eftate in or to ſuch 
Cro. Jac, 'Lands; this has been held to amount to a Surrender, becauſe a Leaſe 
169. for Years conſiſting only in Contract, theſe Words are ſufficient to dif- 
Lev. 144. ſolve that Contract, and let in the Reverſioner; but ſuch Words, in 
Keb. 897. caſe of a Leaſe for Life, would not amount to a Surrender, becauſe that 
being an Eſtate created by Livery, muſt be defeated by Act of equal 
Notoriety, or expreſs Words of Conveyance of the Freehold, which the 
before-mentioned Words are not, but rather applicable to a Thing which 
3 Mod. 301, lies only in Grant, but of that Quære; for it hath been adjudged, that if 
4 Veac, 296. Tenant for Life grant, ſurrender and releaſe to him in the gy” 
0 » hat 


|. 
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that this was ſufficient, and ſo would have been though there had not been Show. Par, 

the Word Surrender, becauſe the Word grant would operate as a Surrender Ca. 50. 

after the Conveyance executed ; and that ſuch Surrender, though without Fee 2 ph, 

Notice or expreſs Agreement of the Surrendree, would be good till actual way ve 

Diſagreement thereto. | - s N 
But now by the Statute of Frauds and Perjuries it is provided, That 

no Leaſes, Eſtates or Intereſts, either of Freehold for Terms for Years. 

ſhall be ſurrendered, unleſs it be by Deed, or Note in Writing, ſigned 

by the Party who makes ſuch Surrender, or ſome other lawtully au- 

*thorized thereunto, or by an Act and Operation of Law; ſo as Surren-*p,,., 8 

ders in Law, or implied Surrenders, remain as they did at Common Law, $445 


if the Leaſe, which is to draw on ſuch Surrender, be in Writing put- 


ſuant to that Statute. 


2. Upon what Eſtate ſuch Surrender may operate. 


It appears by the Definition before given of a Surrender, that the 
fame is a Yielding up of an Eſtate for Life, or Years, to him in the im- 
mediate Reverſion or Remainder ; but here a Queſtion may ariſe, what 
Eſtate in the Reverſion or Remainder will be ſuſceptible of ſuch Sur- 
render; for if the Eſtate in Reverſion or Remainder be but for Years, Cro. Eliz. 
it ſeems a great Doubt in the Books, whether a Leaſe for Years in Poſ- 173. 
ſeſſion may be ſurrendered, ſo as to merge and drown therein ; and it 2 303. 
commonly ſaid, that Years cannot drown in Years; therefore where — — 
Leſſee for twenty Years made a Leaſe for ten Years, and the Leſſee for Allen. 
ten Years ſurrendered to his Leſſor, this has been held to be no Sur- Leon. 323. 
render, ſo as to merge the ten Years in Poſſeſſion, but only to transfer 
them by way of Aſſignment or Acceſſion to the Number of Years then 
left in the Leſſor ; becauſe they held, that Years could not drown in | 
Years ; but the contrary to this has been held with ſome Clearneſs, and PPh. 30. 
ſeems to be now ſettled, that ſuch Surrender is good, and ſhall merge co. — 
the firſt Term; wherein they agreed, 1. That if the Term in Reverſion Cro. Eliz. 
were greater than the Term in Poſſeſſion, that the greater would merge 302. 
the leſſer, as ten Years may be ſurrendered and merge in twelve or * Vent. 326. 
fourteen Years. 2, It was held by Gawdy, Fenner and Popham, that though 
the Reverſion were for a leſs Number of Years, yet the Surrender would 
be good, and the firſt Term drowned ; as if one were Leſſee for twenty 
Years, and the Reverſion expeQant thereupon were granted to one for 
a Year, who granted it over to the Leſſte for twenty Years, that this 
would work a Surrender of the twenty Years Term, as if he had taken 
a new Leaſe for a Year of his Leſſor; for the Reverſionary Intereſt, 
coming to the Poſſeſſion drowns it, and the Number of Years is not 
material; for as he may ſurrender who hath the Reverſion in Fee, fo 
he may to him who hath the Reverſion for any leſſer Term; and there- 
fore Popham held, that where Leſſee for twenty Years makes a Leaſe for 
ten Years, and the Leſſee for ten Years ſurrenders to his Leſſor, vis. 
the Leſſee for twenty Years, that this is good, and the Leſſor ſhall hare 
ſo many of the Years as were then to come of his former Term of 
twenty Years, that is, as it ſeems, ſo many Years as were to come of 
his Reverfion ſhall now be changed into Poſſeſſion ; and he held further, 
that if ſuch Leſſee for twenty Years had made ſuch Leaſe for ten Years, 
and then granted over the Reverſion for ten Years only, viz. ng longer 
than the Leaſe for ten Years was to continue, and ſuch Leſſee for ten 
Years had attorned, then the Grantee of the Reverſion ſhould have the 
Rent and Services, and the Grantor the Reſidue of the twenty Years ; 
and that the Leſſee for ten Years might furrender to the Grantee of the 

Vor: III. M m Reverſion 
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Reverſion for ten Years, and he thereby would have in Poſſeſſion ſo 
many Years, as were then to come of his Reverſion; and if he had a 
lefſer Term in the Reverſion than the Leſſee himſelf had in the Pof. 
ſeſſion, it ſhould go to the Benefit of the firſt Termor for twenty Vears, 
who was his Grantor ; for the Term in Poſſeſſion is quite gone and 
drowned in the Reverſion, to the Benefit of thoſe who have; the Reverfon 
thereupon, having Regard to their Eſtate in the Reverſion, and not other. 
wife: to all which Fenner agreed; and it appears by the Caſe of Cook and 
Fountain ſupra, to be taken for clear Law, that a Leaſe for Ninety-nine 
Years might be drowned by his Acceptance of a Leaſe from the Reyer- 
ſioner even for one Year. : 

*Page459 But now, whether a Leaſe for Years in Poffeſſion may be ſurrendered, 
ſo as to be merged in a Leaſe in Remainder, be the Term in Remainder 
greater or leſſer than the Term in Poſfefſion, ſeems to be no where 

Co. Lit. 173. ſettled ; indeed my Lord Coke ſays, that if there be a Leaſe to A. for twenty 

| vb. Years, Remainder to B. for ten Years, and B. releaſe all his Right to 
| A. that here A. hath an Eſtate for thirty Years, for one Chattel cannot 
| drown in another, and Years cannot be conſumed in Years; but whe- 
| ther if 4. had granted and ſurrendered his Eſtate and Term to B. it 
Perk.\. 589. would have been merged, does not appear; and Perkins holds, that if a 
' Leafe for Life be of Lands, the Remainder to a Stranger for Vears, and 

the Leſſee for Life ſurtenders his Eftate to him in the Remainder for Years, 

it cannot take Effect as a Surrender, becauſe an Eſtate for Life cannot 

drown in an Eſtate for Years; which Reaſon ſeems to prove, that an EC. 

tate for Life cannot be ſurrendered to or merge in a Reverſton, if it be on- 

ly for Years; ideo Quære. 


3. Of Surrenders in Law, or implied Surrenders: And herein, 
1. With regard to Leaſes in Poſſeſſion. 


Bro, Tit. As to the Surrender in Law of Leaſes in Poſſeſſion, this is wrought 
Leaſes 14- by Acceptance of a new Leaſe from the Reverſioner, either to begin 
* dert preſently, or at any Diſtance of Lime, during the Continuance of the 
f. 61. fiſt Leaſe; and the Reaſon ſuch Acceptance of a new Leaſe amounts 
3 Leon. 244. to a Determination and Surrender of the firſt is, becauſe otherwiſe the 
5 Co. 11. Leſſee would not have the full Advantage he hath contracted for by 
Cro. Eliz. Acceptance of the ſecond Leaſe, if the firſt thould ſtand in the Way, and 
was conſume any of theſe Years comprized in the ſecond Leaſe ; for which 
495. Reaſon, and to enable the Leſſor to perfect and make good his ſecond 
ContraR, the Leſſee muſt be ſuppoſed to waive and relinquiſh all Benefit 
of the firſt ; therefore if Leſſee for thirty Years takes a new Leaſe, though 
but for three Years, and to begin ten Years hence, yet this is preſently 
a Surrender ard a Determination of the whole firſt Term of thirty Years, 
| becaufe thereby he admits the Leſſor's Power to make ſuch Leaſe, which, 
if the firſt ſhould ſtand in the Way, would be void, becauſe the Leffee 
had the Lands already for a 'Term of a much laiger Duration; and though 
" ſuch ſecond Leaſe be made to him in futuro; and at Common Law, tho! 
it were even by Parol, yet it would be a preſent Surrender of the fiſt 
| Leaſe, becauſe the Admittance of the Leffor's Power to make ſuch a 
Leaſe, which is the Cauſe of the Surrender, is then at the Time of the 
Contract made for ſuch ſecond Leaſe, and therefore the Operation of 
ir, to cauſe a Surrender of the firſt, muſt be then preſently too,- or 'not 
at all; and it cannot be a Surrender of the laſt twenty 'Years, and re- 
main good for the firſt ten Years, becauſe that would make a FraQion and 
Severance of the Leaſe, which at firſt was intire, and paſſed by one'intire 


Contract, 


LEASES axp TERMS ror YEARS. 


Contract, and therefore cannot either by any Surrender in Law, or even 
by any expreſs Surrender, be curtailed and divided ; the Conſequence of 
which is, that ſuch Acceptance of a new Leaſe being a pteſent Surrender 
of the firſt, the Leſſor may enter and take the Profits for the whole 
thirty Years, ſaving only the three Years compriſed in the ſecond Leaſe, 
Another Reaſon perhaps of ſuch Surrender may be, becauſe the Leſſor, 
having already made a Leaſe for thirty Years, cannot, during the Con- 
tinuance of that Term, make any other Leaſe to transfer the Poſſeſſion; 
but yet having the Reverſion expectant upon that Term, he may transfer 
that for any leſſor Time, or to begin at any Diſtance he thinks fit; and 
then if the ſecond Leaſe be by Deed, it may as well be ſuppoſed to 


* carry the Reverſion, the Union whereof, with the Poſſeſſion, though for* 


never ſo ſhort a Time, will, as has already appeared, merge the Poſſeſſion ; 
and though the ſecond Leaſe, which may be ſuppoſed to carry the Rever- 
ſionary Intereſt, is not to commence till ten Years hence, yet the firſt Leſſee 
has the Intereſt and Right thereof in him immediately, and then Poſſeſſion 
and Reverſion being inconſiſtent in one Perſon at one and the ſame Time, 
the one muſt merge and drown the other. 

A Huſband, ſei 
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ed of Lands, made a Leaſe for ninety Years by In- Dyer 140. 


denture, and after enſeoffed certain Perſons, and took an Eſtate to him and Rol. Abr. 
his Wife in Tail, and after the Termor took a new Leaſe by Parol of the 


Huſband for eighteen Years only, to begin preſently ;- then the Huſband 
died, and his Wife evicted the Termor; and it was held ſhe lawfully might, 
for the firſt Leaſe was ſurrendered and drowned in Law by the Acceptance 
of the ſecond, and then the Wite's Eſtate, by Survivorſhip, came in pa- 
ramount the ſecond Leaſe ; and though the ſecond Leaſe, which was the 

Cauſe of the Surrender of the firſt, was voidable by the Wife after her 
Huſband's Death, yet the Surrender of the firſt, wrought by the Acceptance 
thereof, was abſolute and preſent. 


One let Lands to A. for Life and twenty Years over, and after let the Bendl. pl. 3g. 
ſame Lands to B. for forty Years, to commence after the Death of A. and And. 32. 


the End of the ſaid twenty Years; then B. intermarries with A. and A. 
dies, and B. the Huſband hath the Term for twenty Years, yet his Term 
of forty Years, is not ſurrendered by ir, becauſe that was not begun, but 
was a future Intereſſe Termini, to _ wholly after the firſt Leaſe ended; 
ſo there was no Union at all of the Terms. 


If Leſſee for Years makes a Leaſe to his Leſſor for all but a Day, this is zBulſ.a03-4. 
clearly no Surrender of his Leaſe, becauſe the Day disjoins the Union and Rol. Rep. 


prevents the Merger, which would have followed if the Leaſe had been? 
for the whole Term; for then the Leſſor would have had the whole Eftate* 


87. 
Lal. Abr, 
497, 498. 


intire in him, as he had before he made the Leaſe, and conſequently the 2 Mod. 176. 


Leaſe would be merged and drowned in the Reverſion. 


Leſſee for twency-one Years took a Leaſe of the ſame Lands for 4 Leon. 30. 


forty Years, to begin immediately after the Death of J. S. it was held 
in this Caſe; that this was not any preſent Surrender of the firſt Term, 
becauſe F. S. might wholly outlive that Term, and then there would be 
no. Union to work a Surrender; and it being in Equilibrio in the mean 
Time, whether he will ſurvive it or not, the firſt Term ſhall not be hurt 
till that Contingency happens, for if J. S. die within the firſt Term, then 
_ remains of it is ſurrendered and gone by the taking place of the ſe- 
cond, | 
A Man makes a Leaſe for one hundred Years, the Leſſee makes a 
Leaſe for twenty Years, rendering Rent, with Clauſe of Re-entry, and 
after grants his Reverſion to the firſt Leſſor, he ſhall neither have the 


Moor 94, 


139. 
Lord Trea« 


Rent nor Re-entry, becauſe the Reverſion, to which it was annexed, is“ and 


extinQ and gone by way of Surrender ; otherwiſe it would be, if one make 
a Leaſe for Years, rendering Rent, after grants the Reverſſon for Life, 
m 2 Ye 


or 


Barten. 
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or Years, to which an Attornment is had, and after ſuch Grantee ſur- 
renders ; yet the Grantor ſhall have again the Rent, becauſe it was once a 
Rent incident to the Reverſion, which by the Surrender is reſtored whole 
again as it was before. 0 | 
Plow. 107. If one makes a Leaſe for forty Years, and the Leſſee takes a new 
Co. Lit. 218. Leaſe for twenty Years, upon Condition, that if he does not do fuch 
b. an Act, that the Leaſe ſhall be void; and after he breaks the Condition, 
whereby the ſecond Leaſe is avoided, yet the Surrender of the firſt 
continues, for that was abſolute by Acceptance of the ſecond, and the 
Condition was only annexed to the ſecond Leaſe; ſo if the Leſſor 
bad granted the Reverſion to the Leſſee upon Condition, and after the 
Condition were broken, yet the Surrender of the Term would continue, 
becauſe the Condition was annexed only to the Grant of the Rever- 
page 461 * ſion, and moved from the Leſſor as his Terms of the Leſſce's Enjoyment 
of ſuch Grant; but the Surrender, which is wrought by Acceptance of ſuch 
Grant, and woves from the Leſſee himſelf, was abſolute ; and the Diverſity 
is, when the Leffor grants the Reverſion to the Leſſee upon Condition, and 
when the Leſſee grants or ſurrenders his Eſtate to the Leſſor upon Condi- 
tion; fora Condition annexed to a Surrender may reveſt the particulas 
x Eſtate, becauſe the Surrender itſelf is conditional. | 
Dyer 149. So if ſuch ſecond Leaſe were by Baron ſeiſed in Right of his Wife, and 
pl. 43- after the Baron died, and the Feme avoided the ſecond Leaſe, yet the Sur- 
2 Rol. Abr. render of the firſt, by Acceptance thereof, is abſolute. 
* Eli Leſſee for Life made a Leaſe for Years, rendering Rent, and after ſur- 
264 Tenders to the Leſſor upon Condition, then the Leſſee for Years takes a 
Brewſter new Leaſe for, Years of the Leffor, and after the Leſſee for Life performs 
and Sir Tho- the Condition, and evicts the Leſſee for Years, who re-enters, and the 
mas Parrot. Leſſee for Life brings Debt for the firſt Rent reſerved ; and it was ruled, 
that it was not maintainable, for the Leaſe out of which it was reſerved is 
determined and gone; for though the Surrender of the Tenant for Life, 
. . which made the Leffee for Years immediate Tenant to the firſt Leſſor, 
and ſo enabled him to make fuch Surrender, was conditional, yet the de- 
feating of the Eſtate for Life, by Performance of the Condition, cannot 
defeat the Eſtate of the Leſſee for Years, which was abſolute, and wei! 
made, and then the Rent reſerved thereon is gone likewiſe. 
Cro, Eliz. If one be Leſſee for Life or Years, and take a new Leaſe of the ſame 
873. Lands, though fuch ſecond Leaſe be void ſor any Defect in the Making or 
| Moor 636. Execution of it, as if it were for Life, to begin at a future Day, &e. yet it 
Keb. abs. is a Surrender of the firſt Leaſe, for the Acceptance of the Indenture in 
the Contracting and Agreement to have a new Leaſe, makes a Surrender 
of the firſt Leaſe before the Livery is made; and therefore though that he 
void, yet it cannot ſet up the firſt Leaſe again, which was before furren- 
dered ; and ſuch ContraQ for a new Leaſe is a good Evidence to a July 
of a Surrender. | 
Hutton 104. But if fuch fecond Leaſe were void for want of Power in the@Leftor to 
Watt ang Make it, then notwithſtanding ſuch Admittance of the Leſſee the firſt 
Maidell.* Leaſe would not be ſurrendered ; therefore where one made a Leaſe for 
forty-one Years by Indentute 14 Nov. 1616, to A. to commence from the 
Annunciation which ſhould be Anno 1619, and after, the fame Year, by 
another Indenture bearing Date 3 Dec. made a Leaſe to B. for ninety-nine 
Years, to commence fi om the Aununciation them laſt paſt, by virtue whereof 
B. entered and was poſſeſſed, and then the Leſſor by another Indenture 
16 Now. 1617, made another Leaſe of the fame Lands to A. to commence 
from 17 Nev. 1619, for forty-one Years, who accepted thereof, and after 
the Commencement of his Term 4. entered and was poſſeſſed, and made 
his Will, and his Executors let to the Plaintiff, Ee. and the only Queſtion 
was, if the Acceptance of the ſecond Leaſe by A, had + _ 
charg 
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LEASES AND TERMS ror YEARS. 


charged or extinguiſhed the firſt Leaſe, ſo as to let in the intermediate 

Leaſe to B. And it was adjudged, that it had not, becauſe by the Leaſe to 

B. for ninety-nine Years, and his Entry, the Leſſor had but a Reverſion, and 

could not by his Contract after with A, give any Intereſt to A. and the firſt 

Leaſe to A. was good as a future Interefſe Termini, to take effect in Poſ- 

ſeſſion when the 't ime came, and thereby pro !anto to defeat the Leaſe 

for ninety-nine Years to B. and if it had not been for the Leaſe to B. there 

had been no Queſtion but that the firſt Leaſe to A. had been by ſuch Ac- 

ceptance of the ſecond Leaſe ſurrendered and gone; but that intermediate 

Leaſe, being for ſo great a Number of Years, diſables him, during that 

Time, to contra for any leſſer Number of Years, as the Leaſe for forty- 

one Years was. | | 

If A. lets to B. for ten Vears, who lets to C. for five Years, C. cannot Perk. ſ. 604. 

ſurrender to A. by reaſon of the intermediate Intereſt of B. but in ſuch 

* Caſe B. may ſurrender to A. and after ſo many Years C. likewiſe, becauſe Page 462 
then his Leaſe for five Years is become immediate to the Reverſion of 4. 


2. With regard io Leaſes in Futuro. 


Surrenders in Law of Leaſes in /uturs, or futute Intereſts; and theſe can co Lat. 338. 
no ways be ſurrendered, for an expreſs Surrender of ſuch future Leaſe or In- 5 Co. 11. 
tereſt is not good; (except as aſter mentioned) therefore if one makes a 10 Co. 53. 
Leaſe for Years, to begin at Michaelmas next, this future Intereſt cannot by Oro. Elis. 

; . 7, 60g. 
any expreſs Surrender be merged, becauſe there is no Revetſion wherein, 9. 
it may drown ; for till the Entry the Leſſee hath no Poſſeſſion, and by Con- 2 Rol. Abr. 
ſequence there can be no Reverfion wherein that Poſſeſſion may drown ; 496- 
but yet if ſuch Leſſee before Michaelmas take à new Leaſe for Years, 
either to begin preſently, or at Michaelmas,' this is a Surrender in Law of 
the firſt Leaſe preſently ; becauſe thereby he preſently admits the Leſſor's 
Power to make ſoch Leaſe, which it the firſt Leaſe ſhould ſtand he could 
not do; and fince ſuch Leſſee hath contracted for a new Intereſt, incon- 
ſiſtent with the firſt, his Acceptance of ſuch new Intereſt waves and diſ- 
ſolves the firſt, becauſe the Contract whereby it was made was intire, and 
therefore the whole firſt Leaſe is ſurrendered preſently. 

Leſſee for Years, to begin prefently, cannot till Entry or Waver of the, Rol. Abr. 
Poſſeſſion by the Lefſor merge or drown the lame by any expreſs Surrender, 494, 498. 
becauſe till Entry there is no Reverfion wherein the Poſſeſſion may drown , A Leaſe in 
but if the Lefſec had entered, and aſſigned his Eftate to another, ſuch Aſ-Halure. 
ſignee before Entry might have furrendered his Eſtate to the Leſſor, be- 
cauſe by the Entry of the Leffee the Poſſeſſion was ſevered and divided 
irom the Revetſion, which Poſteilion, being by the Aſſignment transferred 
to the Aſſignee, may without any other Entry be ſurrendered, and drown 
in the Reverſion. 


3. Frith regard to the Thing itfelf fo ſurrendered. 


As to the Nature of the Thing lurrendered, herein we muſt obſerve, Cro. Eliz. 
that the Acceptance of a new Leaſe, which wilt work a Surrender of the 573. 6 a 
firſt, ought to be of ſomething of the ſaive Nature and Kind with the firſt — Bo 

| 1 k 7 . . . * 
otherwiſe there can be no Surrender of the firſt, becauſe there is no Incon- 77. 
ſiſteney but that both may ſtand tagether ; therefore if Leſſee for Years 2 Rol. Abr, 
accepts a Grant of a Rent, Common, Eſtovers, Herbage, or the like, for 496. 

Lite or Years, out of the fame Lands, or if ſuch Leſſee for Years accepts 
of a Leaſe of the fame Lands at Wil} only, all theſe amount to à Surrender 


and 


LEASES an» TERMS ror YEARS. 


and Determination of the firſt Leaſe, becauſe they admit the Leſſor's Power 
to deal or contract for the Lands, or a certain Charge out of it, which be- 
ing inconfiftent with the Intereſt of the Leſſee under the firſt Leaſe, diſ- 
ſolve and deſtroy it. 
Hutt. og. So where Leſſee for ſixty Years of an Advowſon did, after the Church 
Cro, Jac. 84. became void, take a Preſentation to himſelf of the Leſſor, and was ad- 
mitted, inſtituted and inducted, this was adjudged to be a Surrender of his 
Leaſe, for by the Acceptation of the Patſonage he thereby gains a new In- 
tereſt for Life in that which was the chief Fruit of his Leaſe, and conſe- 
uently ſuch Intereſt, being inconſiſtent with his Intereſt under the firſt 
Tai amounts to a' Determination aud Surrender thereof. | 
crojac. 177. But if Leſſee for Years of a Park accepts a Grant of the Office of Park- 
2 ROI. Abr. keeper of the ſame Park for Life or Years, this is ſaid to have been ad- 
496. judged no Surrender of the Leaſe for Years, becauſe ſuch Office is collateral 
Kal Rep: to the Land, and not any ways iſſuing out of it; and yet Cske and Dod- 
426. 41 deridge thought, that whether he had the Office of Park-keeper firſt, or 
Page 463 the Leaſe for Years of the Park itſelf firſt, that the Acceſſion of the other 
2 Rol. Rep to it would merge and drown the firſt, for the Inconſiſtency that a Man 
357» 361. ſhould be Park-keeper to himſelf ; ideo Quæ re. 
Cro. Jac. 84, So where one made a Leaſe for ninety-nine Years of a Manor, and after 
177. made the Leſſee Bailiff of the ſame Manor for twenty-one Vears, this was 
Rl. Abr. adjudged to be no Surrender of his firſt Leaſe: 1. Becauſe the Bailiff, as 
496. ſuch, had no Intereſt in the Lands, but an Authority only. 2. Becauſe 
the Bailiwick was no Part of the Thing demiſed, but of another Nature; 
for the Bailiff, as ſuch, is a mere Servant, and all he doth is for the Benefit, 
and in the Name of his Maſter : So if ſuch Leſſee of a Manor were 
made Surveyor or Steward for Life, this would not determine his Leaſe ; 
becauſe in theſe Capacities he is only a Servant, and acts in the Name of 
his Maſter, and therefore no Inconſiſtency therein with his having a Leaſe 
of the Manor, | 
Dyer 200. But where Leſſee for Years of a Houſe or Caſtle accepted a Grant of the 
pl.62. Cuſtody thereof for Life or Years, this was adjudged a Surrender thereof ; 
Cr. Jac. becauſe the Cuſtody is of the ſame Thing which was leaſed, and a Man 
. Rep. cannot be Keeper to himſelſ. 
357. If Leſſee for Years of Lands accepts a new Leaſe by Indenture of Part 
2 Rol. Abr. of the ſame Lands, this is a Surrender for that Part only, and not for the 
— E'fb _ Whole, becauſe there is no Inconſiſtency between the two Leaſes for any 
_ n more than that Part only which is ſo doubly leaſed ; and though a Con- 
tract for Years cannot be fo divided or ſevered, as to be avoided for Part 
of the Years, and to ſubſiſt for the Refidue, either, by Act of the Party, 
or Act in Law, yet the Land itſelf may be divided or ſevered, and he 
may ſurrender one or two Acres, either expreſly or by Act in Law, and 
yet the Leaſe for the Reſidue ſtand good and untouched, becauſe here the 
Contract for the Reſidue remains intire, whereas, in the other Caſe, the 
Contract for the Whole would be divided, which the Law will not allow. 


. 


(T) Leaſes, when 8 by cancelling the 
ced, 


Bro. Tit. S to Leaſes for Years, owing their Exiſtence to the Deed or Indenture 
8 6, 16. whereby they are created, ſo that the Cancelling or Deſtruction 
— 5-399 thereof ſhall deſtroy and avoid the Leaſe, a Diverſity ſeems to be taken in 
Moor 35. pl. the Books between ſuch Things as lie in Livery, and may be executed by 


116. actual 
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actual Entry, and ſuch Things as lie only in Grant, whereof no actual or 
manual Occupation can be had; therefore if one had made a Leaſe for 
Years, at Common Law, of Lands or Houſes by Deed or Indenture, and 
tear, raſe or cancel it, yet this would not deſtroy the Continuance of the 
Leaſe itſelf, becauſe ſuch Leaſe of Lands or Houſes lying in Manurance 
and actual Occupation might at firſt have been made by Parol only, with- 
out any Deed or Indenture : And therefore ſuch Deed or Indenture being 
not of the Eſſence of the Leaſe, the Deſtruction or Cancelling thereof ſhall 
not defeat or deſtroy the Leaſe or Intereſt of the Leſſee, becauſe his actual 
Entry into the Land, and Continuance oſ the viſible Poſſeſſion and Oc- 
cupation thereof, gives ſufficient Sanction and Natoriety to the Contract, 
as to the Intereſt of the Leſſee in the Lands and Houſes themſelves, 
though thereby the Deed itſelf, and all Covenants, which had their Exiſt- 
ence only by the Deed, are defeated and avoided ; but if the King made 
a Leaſe of ſuch Lands or Hauſes by Letters Patent, which are Matter of 
Record, if the Letters Patent and Inrolment are deſtroyed or cancelled, 
the Leaſe itſelf falls to the Ground, becauſe theſe Letters Patent and In- 
* rolmen!, which were of the Eſſence of the Creation and Continuance of *Page 464 
the Leaſe, are deſtroyed and loſt: So if a common Perſon had made a 
Leaſe for Years, or a Grant for Years, of Tithe, Common, Advowſons, 
or other Things which lay merely in Grant, in ſuch Caſes the Cancelling 
or Deſtruction of the Deed, whereby they were created and ſubſiſted, muſk 
neceſſarily deſtroy the Intereſt of the Grantee likewiſe, becauſe ſuch Deed 
was of the very Eſſence of the Deed or Grant, without which it could not 
have been made at firſt, nor can ſubſiſt afterwards, ſuch Deed being the 
only Evidence of the ContraQ, which could not be executed by any actual 
Poſſeſſion or manual Occupation; but now, ſince the Statute of Frauds and 
Perjuries, which makes all Leaſes for above three Years to have only the 
Force and Effect of Leaſes at Will, unleſs they be in Writing, and ſigned 
by the Party, c. the Deed or Writing whereby ſuch Leaſe is made ſeems 
to be of the ſame Eſſence as the Leaſe itſelf ; and therefore the Cancelling 
or Deſtruction of that ſeems to deſtroy and avoid the Leaſe itſelf, becauſe 
it deſtroys all Evidence allowed by Law for the Support thereof; though in 
ſuch Caſe, Chancery frequently ſets up the Leaſe again, or decrees the Party 
to execute a new one for the Reſidue of the Term, which is not againſt 
the Prohibition of the AR, becauſe there was once a good and effeQual 
Leaſe made purſuant to the Statute. | 
And though that Statute excepts Leaſes not exceeding the Term of three 2g Car. z. 
Years, yet not abſolutely even thoſe ; for it goes on, ** not exceeding the c. 3- 
erm of three Years from the making thereof, whereupon the Rent re- _ for 
* ſerved to the Landlord during ſuch Term ſhall amount unto two third ta c.. 
« Parts at leaſt of the full improved Value of the Thing demiſed, and mence in 
that no Leaſes, Eſtates or Intereſts, either of Freehold or Terms for f#turo, by 
«* Years, or any uncertain Intereſt, not being Copyhold or Cuſtomary In- Parol's void 
** tereſt of, in, to or out of any Meſſuages, Manors, Lands, Cc. ſhall be 22 1 
* aſſigned, granted or ſurrendered, unleſs it be by Deed or Note in Writing, Mod. 610. 
e ſigned by the Party ſo afligning, granting or ſurrendering the ſame, or Lord Raym. 
„their Agents thereunto lawfully authorized by Writing, or by Act and73%- 
Operation of Law.“ 
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(A) Mhat a Legacy pzoperly is. 466. 
(B) Chere a Legacy {hall be ſaid to be well given. 
460. | 


And herein, 


1. What Words make a good Bequeſt. 466. 

2. What ſhall be a ſufficient Deſcription of the Perſon 
to take. 468. 

z. What ſhall be a ſufficient Deſcription of the Thing 
given, and what ſhall be ſaid to be bequeathed. 469. 


(C) TUhat thall be an Ademption oz Extinguith- 
ment of a Legacy. 470. Se 
(D) There a Legacy thall be pzeſumed to be a 
Sttisfattion of a Debt oz Duty owing from 
the Teſtatoz. 472. 
(E) Df Legacies veſted oꝛ lapſed, 476. 


And herein, 


1. Where it ſhall be a lapſed Legacy by the Legatee's 
dying in the Life-time of the Teſtator, and where in 
ſuch Caſe it ſhall veſt in another Perſon, to whom it 
is limited over. 476. 2 

2. Where a Legacy ſhall be faid to be veſted or lapſed, 
being to be paid at a future Time, to which the Le- 
gatee did not arrive. 478. | 


(F) Of Conditional Legacies, and how far the 
Condition mult be complied with, otherwiſe the 
Legacy will be fozfeited, 479. 

- (G) Of Syccific and Pecuniary Legacies, and the 
Dilterence between them. 482. 

(H) Ok abating, refunding, and giving Security 
15 that Purpoſe. 483. 

(1) Df Reliduarp Legacies and Legatees. 484. 
(K) Df the JPapment of Legacies, 484. | 


And herein, 


1. What ſhall be a good Payment, and to whom to be 
made. 484. | | 


2. At 


I. U. A ‚ A 
2. At what Time a Legacy is to be paid. 486. 
3. Where the Legatee ſhall have Intereſt, and Main- 
tenance in the mean Time. 486. | 


(L) Df the Executoꝛs Aﬀent to a Legacy, 487. 
(M) Legacies, in what Court, and How properly 
recoverable, 438. | 


* (A) What a Legacy peoperly is. *Page 466 


(a) Legacy is defined a Gift or Bequeſt of a (5) particular Thing Swinb. 17. 
A by Teſtament, in which an Executor is (c) named, or by a Writ-Godolpb. 


ing in Nature thereof, called a Codicil, and in which no Exe-(!\ The 
cutor is named. Word Deviſe 
is ſpecially 


appropriated to a Gift of Lands, the Word Legacy to a Gift of Chattels; though both are uſed pro- 
miſcuouſſy. Godolph, 271. (b) For if a Man diſpoſe or transfer his whole Right or Eſtate upon 
another, this, according to the Civil Law, is called Hereditas, and he to whom it is transferred is 
termed Heres; but by our Law he only is called Heir, who ſucceeds to Lands and Tenements. 
Godolph. 271-2. (c) But though a Writing, in which a Perſon expreſſes his Mind to grant ſuch 
and ſuch Things after his Death,, cannot be called a Teſtament, unleſs an Executor is named, yet it 
is of Force and Effect ſufficient to paſs what he therein declares, and Adminiſtration ſhall be granted, 
with the ſaid Writing or Codicil annexed, to the next of Kin, and ſuch Adminiſtrator is obliged to 
obſerve the Directions of ſuch Writing, and pay the Legacies as far as he bas Aſſets. Vide Tit. Exe- 
cutors and Adminiſtrators, | 


A Donatio Cauſa Mortis is a Gift in præſenti, to take Effect in futuroSwinb. 22. 
after the Party's Death, and is in Nature of a Legacy, and waits upon Ceced jp 
the Death of the Teſtator, and is ambulatory and open till his Death, — % 
and may therefore be revoked, as a Will may, but has no Dependance on 
the Will; and therefore by a general Revocation of all former Wills ſeems 
not to be revoked, without added, and all Gifts, Legacies, c. But if 
one juſt before his Death give any Money, or other Goods, to another 
abſolutely, this was not a Donatio Cauſa Mortis, becauſe not revocable ; 
otherwiſe if he had ſaid, This ſhall be yours, if 1 die, or any Thing to 
that Purpoſe. 

If one by his Will in Writing deviſe a certain Legacy in Money, and Cro. Jac. 


aſterwards ſays to his Executor, I have by my Will given ſuch particular 345' 6: 


Legacies, [ would have you increaſe the ſame to fuch a Sum, this by the ogg 
Civil Law is termed Commiſſum Fidei, and a good Legacy. but vide 
now the 


Statute 29 Car, 2. c. 3. and Tit. Hills und TeftamentsF. 


8 — 


Þ Nuncupative Wille, where the Eſtate amounts to 300. muſt be atteſted by three Witneſſes and 
made in the Teſtator's laſt Sickneſs, &c. 29 Car. 2. c. 3 !. 19. But Soldiers and Mariners may 
diſpoſe of their Eſtates as before the Act. Id. ſ. 23. 


If a Man covenants with F. S. to pay him 2ol. and afterwards by Will z Leon. 119. 
he deviſes to him 20/. in Diſcharge of the ſaid Covenant, this is not a 
Legacy ſuable in the Spiritual Court, but remains ſtill a Debt, recovera- 
ble at Common Law. 

Bur if A, covenants with J. S. that he will pay 20/. a- piece to B. C. 2 Leon. 119. 
and D. and afterwards he deviſes 20. a- piece to B. C. and D. in Diſcharge Haves and 
of this Covenant, theſe are good Legacies, and recoverable in the Spiritua Cage 8 
Court, 54. fre 

Letter (NI). 


L EE 0-4 C::1:8.6 
Court, the Covenant in this Caſe being with a Stranger, and therefore 3 
C. and D. have no Remedy, but by applying as Legatees, y 


mn 


(B) UUhere a Legacy hall be faid to be well 
| given: And herein, 


1. What Words create a good Bequeſt. 


Godolph. ERE we muſt obſerve, that ow in Grants and Deeds of Gif 
281, the Law requires a ſet Form of Words, yet in laſt Wills and Tef. 
2 Vern. 467. taments, which are preſumed to be made at the Time when the Teſtato; 

is Inops Concilii, the Law regards chiefly the Intention of the Teſtatot, 
page 467 and therefore any Words, which manifeſt his Intention to create or Zire 
a Legacy, will be ſufficient for that Purpoſe. 
Godolph. As if a Man by his Will fays, I do give, bequeath, dewiſe, order or aps 
281. point to be paid, giwen or delivered ; or My Will, Pleaſure or Defire is, that 
be ſhall have 5 receide, or keep or retain; or J diſpoſe, or aſfign, or leave 
ſuch a Thing to ſuch a one; or Let ſuch a Perſon have ſuch a Thing z theſe, 
or the like Words, are ſufficient to create a good Bequeſt. | 

Godolph. So if the Teſtator ſays, / depute ſuch a Thing to A. B. or I aſſign ſuch 
282. Where @ Thing to C. D. theſe are good Bequeſts or Legacies, 
it is ſaid, | 
hat a may be given by Signs, Becks, or Nod the Heads, Hands, or Eyes, or L 
ng a — or dilples ed — or by other + Be of the Body ; ho x the heb. 
more the Meaning and Intention, than the Words of the Teſtator. Godolph. 282-3. 


Godolph. So if a Man by Will gives 100l. beſides the Cloak, Ec. this is a good 

262. Bequeſt of the Cloak, Ec. as well as of the 100ʃ. 

Godolph. if a Man fays, Out of the 100l. which I bequeathed A. I give B. 50l. 

232. this is a good Bequeſt of the 504. to B. becauſe only a falfe Demonſtration 
in an immaterial Circumſtance, which ſhall not vitiate the Legacy ; but in 
this Caſe A. takes nothing; for Words of Diminution ſhall never be con- 
ſtrued to give a Legacy by Implication. 

Codolph. But if the Demonſtration be totally falſe, as if the Teſtator ſays, I be- 

262. greath to A. the 1 ool. which I hade in my Cbeſt, and there is not any 
Money in the Cheſt, the Legacy is void: 

Godolph. If the Teſtator ſays thus, If my Son A. marries B. let no! my Executor 


283, give him 100). theſe Words, on A. s not marrying B. are ſaid to be ſuffi- 


cient to give him the 1001. 

Godolph. If a Legacy b- given by the Teſtator to the Son of one who is indebted 

2.94. to him, and the Teſtator adds theſe Words, / ſhould or would leave him 
mere, if his Father had paid me what he owes me, it 1s held, that if after- 
wards that Son happens to be his Father's Executor, he is by theſe Words 
treed from that Debt, which his Father owed the Teſtator. 

2 Veru. 467- If there be a Deviſe of a Perſonal Thing to 4. for Life, direQing him 
at his Death to give it to B, this amounts to a Deviſe of the Uſe of it only 
to A. for Life, Remainder to B. 

2 Vern. 181. A, deviſes his Land to B. in Fee, paying 400/. whereof 2001. to be 

Robinfonver, at the Diſpoſal of his Wife, in and by her laſt Will and Teſtament, to whom 

2 © ſhe ſhall think fit to give the ſame; theſe Words veſt an abſolute Intereſt 

in the Wife, ſo that though ſhe dies inteſtate, her Adminiſtrator ſhall 

have the 2004. | K 


E 1 ACHES 

If a Man gives Legacies to his Children, to be paid at Twenty-one or 2 Vero. 53. 
Murg, 2 if any of them die defore Twenty - one or Marriage, the emos and 
Legacy of ſuch Child to be diſpoſed to two or more of the Children then Themas. 
living, in ſuch Manner as his Wife (whom he made Executrix) ſhould 
think fit, and one of the Children dies under Age, and unmarried, the 
Mother (@) may appoint ſuch Legacy to any one of the other Children, 
and it will be good. Executor 

has a gene- 


ra] Power to diſtribute a Sum of Money amongſt Children at Diſcretion, and he makes an unreaſon- 
able or indiſcreet Diſpoſition, it will be controuled in a Court of Equity. 2 Vern. g13,-As where 
1 Man having two Daughters, one by a former Wife, and another by a ſecond Wife, deviſed his Eſ- 
tate to his Wife, to be diſtributed between his Daughters as his Wife ſhould think fit, and ſhe having 

ven 10001. to her own Daughter, and but 1000. to the other, the Court decreed an equal Diſtribu- 
tion, Vern. 355. Cragrave and Perret; & vide 2 Vern. 421. S. P. | 


Ika Man deviſe 401. to be paid J. S. by him to be diſpoſed of in ſuch 2 Chan. a. 

Manner as the Teſtator ſhould, by a private Note, acquaint him with, 98. 
and dies without ſuch Appointment, this is-ſaid to be a good Bequeſt to —_ ans 
the Party. | : 

But it has been held, if A. by Will gives a Houſe at E to B. his Wife zy. Will. 40. 
for Life, and declares that he will diſpoſe of the Goods and Furniture in Trio. 1730. 
that Houſe, after the Death of B. by a Codicil, and makes B. reſiduary — f _ 

tee of all the Reſidue of his perſonat Etat whatſeever not before Ferenc el, 
diſpoſed of, or reſerved to be diſpoſed of by bis Codicil, then makes WO ap 468 
Codicils, but takes no Notice of the Goods and Furniture in the Houſe at *8*# 
E. and makes his Wife one of his Executors, that the Wife ſhould not have 
the abſolute Intereſt in the Goods and Furniture in the Houſe at F. but 
that it ſhould be diſtributed after her Death as an undiſpoſed Intereſt, and 
ſhe to have her Widow's Part thereof only. 

If one deviſe his Land for Payment of his Debts and Legacies, and de- 2 vern. 153. 
viſes gool. a- piece to two of his Siſters, and to his third as much as his Fareham 
Executor ſhall think fit 3 the third ſhall have 400. alſo, and be made equal and Brown. 


to her other Siſters, if the Eſtate will hold out. 


(a) But if an 


2. What ſhall be a ſufficient Deſcription of the Perſon to take, 


It ſeems agreed, that if a Man deviſes Legacies to all his Children and. 
Grand-children, that this extends only to thoſe who were in eſſe at the Co. Lit. 112. 
Time when the Will was made, for then the Will ſpeaks, and none bornb. 
after are to be let in, unleſs there had been future Words in the Will, Preced. 
to all bis Children or Grand-children which ſhould be born or be living at Chan. 470. 


bis Death. prey mg 


| | 2 Man devi- 

fed 20l. a- piece to all the Children of his Siſter; it is there ſaid to have been decreed, that a Child 

__ = _ Will, and before the Death of the Teſtator, ſhould take, the Word Children compre- 
ending all, | 


If a Man deviſe the Surplus of his Eſtate to his Grand-children living 2 Vern- 710. 
at his Death, Grand - children born after his Deceaſe ſhall not take it; for Muſgrave 
it he had ſo intended it, he would not have reſtrained it to Children living * 
at his Death. 

If one deviſe the Surplus of his Perſonal Eftate to the Children of A. and 2 Vern. 40g. 
B. and neither of them has a Child at the Time of making the Will, or Veld and 
the Death of the Teſtator, the Deviſe is executory, and ſhall extend to any He. 
Children that 4. and B. ſhall afterwards have; and the Children of each 
ſhall take per Capita, and not per Stirpes, they claiming in their own 
Right, and not as repreſenting their Parents. 

f A. deviſe 1500. in Truſt for the Children of B. and B. has 2 Vern. 106. 
only one Child, and ſeveral Grand-children, the Child only ſhall take, 
: and 


ea ee ind 


and the Grand- children ſhall not come in for Shares; but if B. had ny, 
a Child living, the Grand- children might have taken by the Name of 
Children. | 
2 Vern. 431. If a Legacy of 5ool. is given to the eldeſt Son of A. to be begotten 
Nevil and to place him out Apprentice, and A. has a Son born after the Teltator; 
 Newil, 405 Death, the Legacy ſhall be paid him though not born in the Teſtator 
creed. . [ > : ; $ 
Life, and though it was given to him for a particular Purpoſe. 
3 chan. Rep. It Money is deviſed to younger Children, where there are diyer 
1. Bretten Daughters, and a Son, who by Birth is a younger Child, but is Heir 3 
ver.Bretton. Law to a conſiderable Eſtate of Inheritance, he ſhall not be conſidered a; 
a younger Child, fo as to take by the Deviſe. 

. Vern. 35. A Man by Will deviſed all his Goods in ſuch a Houſe to G. for Life 
Danvers and after his Deceaſe to the Heir of J. S. and the Point was, whether he 
ver, Earl of that was Heir of J. S. ſhould take theſe Goods as Deviſee, and the ſaid 

Clarendon. Goods to go to his Executors, although ſuch Heir die in the Life. time of 

G. or whether he who was Heir to J. S. at the Time of G.'s Death ſhould 

have them; and though it was urged, that thoſe Goods were only the 
Furniture of the Capital Houſe ; yet my Lord Chancellor was of Opinion, 

that they abſolutely veſt in him that was Heir of J. S. at the Time of the 

Death of J. S. and decreed accordingly. - . 

The Duke of Bolton, by Will, deviſed in theſe Words, vis. Item, 
| I give and bequeath unto ſuch of my Servants, as ſhall be living with u 
*Page 469* 4! the Time of my Death, one Years Wapes ; per Lord Keeper, Stewards 
of Courts, and ſuch who are not obliged to ſpend their whole Time with 
their Maſter, but may alfo ſerve any other Maſter, are not Servants within 
the Intention of the Will; but J will not narrow it to ſuch Servants only 
that lived in the Teſtator's Houſe, or had Diet from him. 

2 Vern. 381. A. gave Legacies of 15/. a- piece to each of his Relations of his Father 

Jenes and and Mother's Side, and gave the Surplus of his perſonal Eſtate to B. and 
— made C. his Executor; the Executor paid 15. to the Teſtator's Couſin- 

German, and 15. a- piece to her four Children; and the Court allowed 
the Payment to the Children, and would not reſtrain the Deviſe to the Re- 
lations within the Statute of Diſtributions. 
Preced. But notwithſtanding this Caſe, it ſeems the eſtab'iſhed Doctrine of the 
Chan. 401. Court of Chancery, to make the Statute of Diſtributions the Rule and 
Reach ver: Meaſure of ſuch general Deviſe; as where A. deviſed all his Real and per- 
Hammend. ſonal Eſtate for the Uſe of his Relations, without ſpeciſying any in parti- 
cular, or uſing any other Words; and it was agreed to be the Rule of the 
Court, in the Confituction of ſuch Deviſes to Relations, that thoſe, who 
by the Statute of Diſtributions would be intitled to the perſonal Eſtate in 
caſe he died inteſtate, ſh:uld, upon ſuch general Deviſes, be let into the 
ſame Proportions only ; and my Lord Chancellor faid, he thought it the 
beft Meaſure for ſetting Bounds to ſuch general Words, and that it had 
been often ruled accordingly. 


2 Vern. $46 


3 What hall be a ſufficient Doſcriptior' of the Thing given, and what 
| thall be ſaid to be bequeathed, | 


8 Colalphin fays, that in order to find out the Teftator's Meaning, with 
ia) Bur in Teſpe& to the Things he intended to give away, it is necef{iry chiefly to te- 
other gard the (a) Time when the Will is made; for it is a Preſumption of Law 
Place be that the Teſtator's Mind was not altered, unleſs it otherwiſe appear by 
panda ſufficient Evidence; therefore, ſays he, if a Father bequcath to his Son 
be under- | | (who 
nod ar the | 

Teſtator makes uſe of Words in the preſent Tenſe or future Tenfe ; and that if it be doubtful, whe- 
ther they refer to the Time paſt or the Time to come, they ſhall be underſtood to relate unto the 
Time tuat if to cine; and that therefore if a Man devile his Corn indefinitely, it ſhall be under- 
end 31! tk as be hath at fire Tune of his Death. Godolph. 271. 


«s 1 «as et ret as — — = — 


„„ ( 2 
{who is a Student) all his Books, and afterwards buys other Books, the 
Books ſo bought paſs not. 

But it ſeems clear, both by our Law and the Civil Law, that a Deviſe Swinb. 418. 
of all a Man's perſonal Eftate paſſes whatever he died poſſeſſed of, and not Salk. 237. 
that only which he had at the Time of making his Will ; for the perſonal, 2 
Eſtate being tranſient and fleeting, and, from the Neceſſity of Dealing and Deviſer — 
Traffic, liable to daily Alterations: if the contrary Reſolution ſhould pre- ters (B) aud 
vail, it would put Men under the Difficulty of making a new Will every (H). 

Day, and create the greateſt Perplexity imaginable. | 

Alſo it hath been determined in Chancery, that if a Man deviſes to his 2 Vern. 688. 
Wife all his Perſonal Eſtate, at a Place called V all his Perſonal Eſtate, 
az Coaches, Horſes, Ic. there at the Time of his Death, ſhall paſs, though 
not there at the Time of making the Will, the perſonal Eſtate being fluc- 
tuating and varying until the Time of the Teſtator's Death. 

But where a Man deviſed to his Niece all his Goods, Chattels, Houſhold- Abr. E. 20f. 
Stuff, Furniture, and other Things, which then were or ſhould be in his Trafford and 
Houſe at the Time of his Death ; and ſome Time after died, leaving about Berrige. 
2651. in ready Money in the Houſe ; it was decreed, that this ready Mo- 
ney did not paſs, for by the Words other Things, ſhall be intended Things 
of like Nature and Species of thoſe before-mentioned. 

* If a Man deviſe his Houſe, and all his Goods and Furniture therein, to page 470 
his Wife for Life, and after her Deceaſe, to his Son R. and his Heirs, ex- 2 Vern. 538. 
cept his Pictures, which he gives to his Sons A. and B. and he has Pic- Cayre and 
tures in Boxes as well as thoſe hung up in the Houſe, and likewiſe Pictures re. 
at his Death, which he had not at the Time of making his Will ;. and it is 
proved in the Cauſe that he had Skill in Pictures, and frequently bought 
Pictures and fold them again; the Exception of the Pictures ſhall extend 
as well to the Pictures hung up as Furniture as to thoſe in Boxes, and as 
well to thoſe in the Houle at the Time of the Will, as to thoſe bought in 


after the Will made. 


(c) What ſhall be an Ademption oz Extinguiſh- 
| ment of a Legacy, 


Winburne diſtinguiſhes between the Ademption and Tranſlation of a gwiab, 522, 
Legacy ; the firſt, he ſays, is the Taking away a Legacy which was 526. | 
before bequeathed, which may be done by an expreſs Revocation there- 
of, or it may be done ſecretly and by Implication, as by giving away or 
voluntarily alienating the Thing deviſed. Tranſlation of a Legacy is the 
Beſtowing of the fame upon another, which is likewiſe an Ademption ; 
and therefore there may be an Ademption without a Tranflation, but there 
can be no Tranſlation without an Ademption. 
The Ademption of a Legacy is no more to be.prefumed than the Revo- Swiab. 522. 
cation of the Teſtament, unleſs it be proved; and therefore if the Teſtator 
bequeath all the Corn in his Barn, and lives after the making of his Will 
till the Corn is ſpent, and other Corn is put in the Place thereof, this ſpend- 
ing of the Corn is no Ademption of the Legacy, and therefore the Legatee 
ſhall have ſuch Corn as is found in the Barn when the Teſtator dieth, un- 
leſs the Corn found in the Barn at the Death of the Teſtator be greater in 
Quantity than was the Corn at the Time of the Will made, for ſo much 
is due, but not a greater Quantity than was the firſt. 
So if the Teſtator bequeath a Ship, and afterwards, by Piece-meal, re- Swinb. $22. 


Pairs and renews the ſame, ſo that there remaineth nothing of the old Ship 
| but 
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but only the Bottom Tree, here is no Ademption of the Legacy, but the 


Legatee may recover the whole Ship. 

Swinb. 523, If a Man bequeath a Houſe, which afterwards he voluntarily pulls down, 

524. or which is blown down by the Wind, or is conſumed by Fire, and after. 
wards he erects a new Houſe where the old Houle ſtood ; Sqwwinburn is of 
Opinion, that the Legatee in neither of theſe Caſes can have the new 
Houſe ; it being a general Rule of the Civil Law, that a Houſe bequeathed 
being deſtroyed, if the Teſtator build another in the ſame Place, the Legacy 
is extinguiſhed, unleſs the Meaning of the 1'eſtator were otherwiſe. 

Swinb. 523. But if the Teſtator do bequeath an Houſe, and afterwards, by Piece. 
meal, repair the ſame, ſo that there is no Part of the old Matter or Stuff 
remaining, the Will of the Teſtator is not hereby preſumed to be changed 
and therefore the Legatee may recover the Houſe fo repaired, for it is 
deemed to be the ſame Houſe ſtill in Law. 

Swiab.c24. Alſo if the Teſtator, being conſtrained by Neceſſity, as for the Payment 
of bis Debts, ſupplying himiſelf or his Family with Food and Neceſſaties, 
c. alienate the Thing bequeathed ; this is no Ademption of the Legacy, 
and therefore is the Executor bound to redeem the fame, or to pay the 
juſt Value to the Legatee. - 

page 471 * So if the Thing bequeathed be not fully alienated, as if it be pledged 

Swiab. $25. or pawned, the Legacy is not thereby extinguiſhed ; and therefore the Exe- 
cutor in this Cafe is bound to redeem the ſame, and to reſtore it to the 

ee, or to pay the Price thereof, if he ſuffer it to be forfeited. 

Swinb. 828. Ha Legacy be given to one Perſon, and afterwards in the (a) fame Will 

(a) So if by the ſame Ihing is given to another, this is an Ademption of the Legacy 

— as to the firſt Perſon, for che utmoſt Conſtancy ſhall be preſumed in the 

1. 0 ons Per. Teſtator, till the contrary appears; and therefore in this Caſe they ſhall 

ſon and by divide the Legacy between them f. 

Codicil to | 

another, this would be no Ademption, unleſs it appeared the Teſtator's Intention that it ſhould be ſo, 

as if he had ſaid, that which I did bequeath ts A. 1 give B. theſe or the like Words wholly take 


away the Legacy. Swinb. 529.-———Þ If it was a ſpecific Thing that was bequeathed, ſhall not the 
ſecond Deviſee take, as the laſt Words ia a Will are to govern ? 


Raym. 335. If a Man bequeath a Legacy in theſe Words, wiz. I give to my Niece A, 
—_ Fool. which my Siſter B. hath now in her Hands of mine, as by Bond af- 
"EE pears ; and after the Money is paid, and ten Years after Payment thereof 
the Teſtator dies, yet the Legacy is good, though the Security is altered; 
for by the Words no more is intended but that the Legacy ſhould be as 
ſure as he could make it. | 
Abr. Eq. So where a Man deviſed ia the following Manner, viz. I give and deviſe 
302. to A. my good and only Uncle, the Sum of 5oo/. that is to ſay, that Bond 
- — and judgment he gave me for 400“. and 100. in Money, and makes his 
275 1 Wife Executrix, and deſires her to be kind and aſſiſting to his Uncle, that 
S. C. he might live as became a Gentleman; the Uncle tome Time after ſold an 
Eſtate, and with the Money paid off 320/. and took up the Bond, and had 
the Judgment vacated, and gave a new Bond fur, the remaining 80. and 
ſome Time aſter the Teſtator died, and the Uncie having Notice of this 
Will, brought his Bill for this Legacy of 500. For the Executiix it was in- 
ſiſted, that this was a ſpecific Legacy of that particular Bond and Judgment, 
and they being .cancelled and altered before the Teſtator's Death, was an 
Ademption of the Legacy as to ſo much ; and beſides, they urged that this 
Payment of the 320/. amounted to a Releaſe, ſo that he could only be inti- 
tled to the Reſidue. On the other Side it was inſiſted, that the Diverſity is 
where the Money is voluntarily paid in by the Perſon who owes it, and where 
the Teſtator ſues for and recovers it; in the firſt Caſe, the Legacy con- 
tinues ſtill. good, becauſe the Money only comes home to the perſonal 
Eſtate; but in the other Caſe, the Teſtator ſuing for it, ſhews that _ 
te 


/ 


be 0-8: $8 


rended to make it his own, and therefore would not leave it to the Lega- 
tee to recover ; and the Juſtice of the Uncle. ought not to prevent the Af- 
fection of the Nephew ; and-no- Alteration of his Intention appeared. My 
Lord Keeper was clear of the fame Opinion, and decreed the 807. Bond to 
be delivered up, and the Refidue of the Legacy to be paid. 

One by Will deviſed thus: Item I give and bequeath to my Grand-daugh- Abr. Eq. 303. 
ter Mary Ford (the Plaintiff) the Sum of 40). being Part of a Debt due and Herd and 
owing to me for Rent from G. M. ſbe allowing whatChargesſballbe expended Fleming. ' 
in getting the ſame. Item, 1 give and bequeath unto my Grandſons A. and B. 
the Reft and Refidue of what is due and owing to me from the ſaid G. M. 
which isabout 40l. tobeequally divided between them, they allowing Chargesas 
aforeſaid. After the Teltator received the whole Debt owing for Rent from 
C. M. and for the Plaintiff it was inſiſted, that there was a Difference be- 
tween a ſpecific and a pecuniary Legacy ; that though the diſpoſing of a 
ſpecific Legacy might be an Ademption of it, yet this being a pecuniary 
Legacy, the paying the Money to the Teſtator would not be a Loſs of it. 

On the other Side it was infifted, the Difference between a voluntary and 
compulſory Payment, that though the firſt was no Ademption, yet the ſe- 

cond was, and that the Teſtater obliged G. M. to pay in the Money. But 

my Lord Chancellor was of Opinion, that there was no Foundation for the 

* Difference taken in the Books between a voluntary and compulſory Pay- Page 472 
ment, for the latter might be with an Intent to ſecure the Legacy at all 

Events, and decreed the Plaintiff the 401. Legacy. BE, 

If Teſtator bequeath 100. to a Man, and in the ſame Teſtament gives Swinb. 530. 
him 100/, without — notice of the firſt 100. the ſecond Diſpoſition 
is uaderſtood to be but a Repetition of the former, and all but one Legacy, 
unleſs it appears that the Teſtator intended him 2000. in all. 

A. deviſes to his younger Son 750l. and afterwards buys him a Cornet Preced. 
of Horſe's Commiſſion, and paid 650l. for it; and it was proved to be Chan. 263. 
intended this 650. ſhould be diſcounted out of the Legacy, and that be E _ 
would ftrike ſo much out of his Will as ſoon as the Accounts came from ö 
London to him, but died before they came, without altering his Will; and 
it was held, that this Money paid for the Commiſſion ſhould go in Diminu- 
tion of the Legacy, and be taken in Payment and Satisfaction for ſo much. 

If 4. by Will deviſe 200l. to his Daughter, and afterwards on her Mar- 


nage gives her more than that Sum, this 1s an Extinguiſhment of the TE- 5, 2 
bY P:wel, and 

there the 
Caſe of Elkin Head cited, where Payment in the Teſtator's Life-time was adjudged a Satisfaction of 
the like Sum deviled. 


So where the Teſtator directed that 400. ſhould be laid out in finiſhing Vern. gs. 
a Houſe which he was building ; and living, after the making of the Will Haft _ 

to expend a greater Sum in that Service, it was agreed againſt the Heir at 3%. « 
Law, that this was an Extinguiſhment and Satisfaction of the 4ool. al. 
though the Houſe was not compleatly finiſhed at the Teſtator's Death. 


* ts 


— 


(D) Where a Legacy thall be pzeſumed to be a 
— — of a Debt oz Duty owing from the 


HE Intention of the Teſtator being the prevailing Rule to o by in Abr. Eg. 
8 the Conſtruction of Wills, it has been from thence eſtabliſhed as 203. Salk. 
Doctrine, that wherever a Perſon, by his Will, gives a Legacy as great Fall. 28 
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2 Vern. 177, or greater than the Debt he owes to the tee, that ſuch Legacy ſho 
258, 298. be ka Satisfaction of the Debt, on the — that a Man pan; be - 
tended juſt before he is bountiful, and that his Intent is to pay a Dehy 
and not to give a Legacy. g 
2 Vern. 111. As where a Man by pag Settlement provides 400. for Daughter, 
— _ and having two Daughters, by ill gives them 200/. a-piece for their Por. 
to ave been tions, Without taking notice of the Settlement; and it was held, that the 
adjudged. 2004. a-piece ſhould be a Satisfaction of the Portion by the Settlement. 


2 Vern. 498. So where a Man had prevailed on his Wife to join in ſelling 71. 10s. pes 
3 Ann. of her Jointure, and after 6/. 10s. per Ann. more, and having given 
8. C. Bren two ſeveral Notes, that his Executor ſhould pay her the ſaid two ſeveral 
ver. Daw/en, Sums during Life, he after makes his Will, and thereby gives her 140. per 
Ann. during Life, out of certain Lands; and this was held to be a Satiſ. 
faction of the Notes. 
Page 4753 So where one ſettles his Eſtate on Truſtees, to be ſold for Payment of 
- __ 5 his Debts, with Power of Revocation ; then he marries a Daughter, gives 
— — her a Portion, and covenants that the Huſband ſhall have the Eſtate 15000 
Feffercys, Cheaper than any other; after be, by Will evokes the Settlement, give; 
the Huſband 1500/7. and dies; and this Legacy was held to be in Satisfac- 
tion of the 1500/1, ſecured by the Settlement. 
2 Vern. 8356. So if A. by Marriage-Articles, agrees to leave his Wife 800l. and her 
2 ver. Jewels, c. but it 1s declared, that, notwithſtanding the Articles, the 
e. thould not be debarred of any Thing he ſhould give her by Will; and 4. 
by Will, makes a Diſpoſition of his whole Eſtate among his Children, Ec. 
and gives his Wife ioοοο The Wife muſt wave the Articles, or the Will, 
for ſhe cannot have both ; for his making a Diſpoſition of the whole Eſtate, 
ſhews that he intended that every Part ſhould be performed. 

So where a Child, inii.led by his Father's Marciage-Articles to a Share 
of his Father's Perſonal Eſtate, has a Legacy given to him by the Will of 
his Father ; and it was held, that, if he will have the Legacy, be muſt 
wave the Benefit of the Articles. | 
Trin. 1729. So where a Freeman of London made his Will, and deviſed Legacies to 
Nicholls ver. his Children more than their Orphanage Parts would amount to, without 
* taking any Notice whatſoever of the Cuſtom; and it was held by the 

| Maſter of the Rolls that theſe Legacies ſhould be a Satisfaction of their 
Orphanage Shares, to which they were intitled by the Cuſtom in the Nature 
of a Debt; and that the Legacies ſhould not come out of the Teltamentary 
or dead Man's Parr, kecauſe it is held in this Court, that they ſhall not take 
both by the Will and the Cuſtom too; but where ſuch Legacies are lels 
than their Orphanage Shares, whether they ſhall be pro tante a Satisfaction. 
be was in great Doubt, and ſent it to the City to certify, though he ſeemed 
rather to think they ſhould in that Caſe take both, eſpecially it none of the 

Deviſces in the Will were thereby diſappointed. 
But though the Cafes on this Head have prevailed thus far on the Cir- 
(a) That in cumſtances attending them, and the (a) Intention of the Teſtator, yet, as 
a theſe a Legacy is a Gift of Gratuity, it is to receive the moſt favourable Con- 
Calenthe In- ſtruction; and therefore if it be leſs than the Sum due, payable on a (6) 
don ofthe Contingency or future Day, on theſe and the like Circumſtances it will be 


Party ought | — 
* be the conſttutd an additional Bounty, and not a Satisfaction. 


2 vie. Salk. ; 
£08. (6) Though the Contingency does actually happen, and the Legacy thereby become due, yet '! 
ali not go in Satistaction of tne Debt, becauſe a Debt which is certain, ſhall not be merged or loſt 
hy 2n uncertain and contingent Recompence; for whatever is to be a Satisfaction of a Debt ought to 
v4 fo in its Creation, and at the very Time it is given, which ſuch comingent Proviſion is not. 
tFirced, Chan. 298. , 


2 Vern. 556. 


« Vern. 478. As if A. give a Bord to B. her Servant, to pay her 20l. per Ann. Quar- 
net”, telly, for her Liſe, fiee from Taxes ; and by Will, without taking New 


- ar 
| ver, Scop. 0 
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of the Bond, gives 2ol. per Ann. for her Life, payable Half-yearly, but 
not ſaid free of Taxes ; B. ſhall have both the Annuities, for that, by the Preced. 


Will, not being ſo advantageous as the firſt, cannot be preſumed a 8 


Satisfaction. x i the Reaſons 
there give 

becauſe the ſecond Annuity being payable Halt-yearly, and charged on Land, by which it wil be 

liable to Taxes, cannot be ſo advantageous, | 


So where A. on his Marriage covenanted to purchaſe and ſettle a Jointure 2 Vern. gog, 
of 20l. per Ann. on his intended Wife, and if he died before fuch Purchaſe **r7y ver. 
or Settlement made, ſhe ſhould have 3oo/. out of his Eſtate for her o π-＋Q 9 
Uſe : The Marriage was had, and the Huſband died before any ſuch Set- 
tlement was made; but by his Will he deviſed to bis Wife 330. for her 
Life, with Power to diſpoſe of 30/. Part thereof, at her Death; and it 
was held, 1. That ſhe had a right to 300/. and Intereſt, and that the Ex- 
ecutor could not now be at Liberty to ſeitle 2ol. per Ann. as the Teſtator 
* might have done. 2, That ſhe ſhould have the 33o/. as an additional *Page 474 
Bounty and Proviſion for the Wife. 

By a Marriage Settlement, in caſe of Failure of Iſſue Male, Remainder 2Vern. 258. 
of the Eſtate was limited to Daughters, until they ſhould raiſe 3000. for PYeld and 
Portions ; there was Iſſue of the Marriage a Son and two Daughters ; the HD. 
Father deviſed 700l. a-piece to the Daughters, and died; the Son after- 
wards made his Will and deviſed to the Daughters to the Amount of 
7000]. without any Mention of its being in Lieu or Satisfaction of any 
Thing due to them, and gave his Land to his Heirs Male, and died 
without Iſſue. And it was held clearly that the Father's Legacy could be 
no datisfaction, not being adequate in Value; beſides the Father had a Son 
then living, and it was altogether contingent and uncertain whether 3000/. 
would ever ariſe and become payable or not, and therefore it was but 
reaſonable that the Father ſhould make ſome certain Proviſion for his 
Daughters; but as to the Son's Legacy of oo. it was by two Lords 
Commiſſioners, againſt Rawlinſon, decreed a Satisſaction; but upon an Ap- 
peal to the Lords the Decree was reverſed, for the Daughters being Hens 
at Law, and diſinherited, there was no Ground for the Court to make a 
ſtrained Conſtruction to their Prejudice, in favour of a voluntary Deviſee. 

H. owed to his Niece A. 100/l. by Bond, and — other Nieces Salk. 15. 
B. and C. makes his Will, and bequeaths zool. to his Niece A. and to his = FA 
two other Nieces 200. a-piece ; after that he borrowed another 100/. of 1 
his Niece A. and being indebted to her in 200/. died; and to prove that a Vem. 593. 
the zool. ſhall go in Satisfaction of the Debt, it was inſiſted on as a Rules. C. 
in Equity, that where a Leſtator, being indebted, gives his Debtee a Le- 
gacy greater than his Debt, it ſhall £0 in Satisfaction; for a Man ſhall 
be intended to be juſt before he is kind ; otherwiſe where a Legacy is leſs, 
for that is neither to be juſt nor kind, and thall not be taken to go in Satis- 
faction of any Part. But per Cowper, Lord Chancellor, it might be as good 
Equity to conſtiue him to be both juſt and kind, if he intended to be both; 
that if any Part of this 3ool. be applied to the Payment of the Debt, as 
for fo much it is not a Gitt; whereas a Legacy mutt be taken to be a 
Gift or Gratuity, and there being Aﬀets, an ſome (a) Proofs of the 
Teſtator's greater Kindneſs to. f. than his other Nieces, his Lordſhip de- (But whes 


creed her the whole 3oo/. over and above her Debt. ther any 
Parol Evi- 
| dence ought 
to be admitted in thoſe Cafes, vide Tit. Evidence 1. 


Pp — 
_ 


T. Words of a Will applicable tv two Perſons, or Things, may be aſcertained by Averment; as if a 
Deviſe be t- John his Son, and he bas two Sons of that Name. Vide Eq. Ca. Abr. 1. v. 212, 231, 2. 
e Co. 68. 2 P. W. 137.—If the Words of a Will are not effectual, they ſhall not be ſupplied by Proof. 
2 Com Dig. 137. — But a Deviſe may be explained by Witneſſes; as, if a Man deviſes his Manor of D. 
and he has two Manors of that Name s Co 63. 2 P. W. 137.—lf the Deviſe is to th. right Heirs of 

Vor, III. Nn | ; bis 


5 
| 
| 
8 
| 
| 
| 
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preced. If a Legacy of 100/. is given to 4. by J. S. and another of 50). by 
Chan. 514. J. D. and of both Wills 4.'s Father is made Executor, who having by a 
Marriage Settlement Power to charge his Land with 2000!/, for Portions, 
deviſes 10004. equally between his Daughters; by deviſing it to them 
equally, according to the Marriage Settlement, he ſhews that he intenged 
them an equal Benefit, and therefore the 1000/. ſhall not be in Satisfacti- 
on of the Legacies given A. 
2 Salk. co8. A. indebted to . 50). left him a Legacy of 5ool. and made him Exe- 
pl. 4 cutor, and after the making of his Will borrowed 150/. more of him; 
Cranmer's and the Matter of the Rolls held, that the Legacy ſhould be a Satisfaction 


— of both Debts: But Harcourt, Lord Chancellor, reverſed his Decree, and 


held, that a Court of Equity ought not to. hinder a Man from diſpoſing 
of his own as he pleaſes ; and when he ſays he gives a Legacy, it cannot 
contradict him, and fay he pays a Debt; and it was alſo held in thoſe 
Caſes, if a Legacy be leſs, it ſhall not be a Satisfaction. So if the Thing 
given be of a different Nature, as Land, it ſhall not go in Satisfaction 
of Money; ſo if the Legacy be upon Condition, for by the Breach he 
may be a Loſer, whereas the Will intended it for his Benefit. 

Trin. 1929. A. By Will, gave fix ſeveral Annuities for Lives, three of 101. each, 


Crompten and three of 5, each, to be paid out of his Perſonal Eſtate, and gave all 


ver. Cale. the Reſt of his Real and Perſonal Eſtate to E. his Wife, whom he made 
ſole Executrix: The Annuitants were his Siſters and their Children; and 
about two Years after the Wife makes her Will, and gives two Annuities 
Page 475 * of 5/. each to two of the 5“. a-year Annuitants in her Huſband's Will, 
but gives them to them and their Heirs, in caſe they happen to overlive 
ſuch a one, who by her Huſband's Will had 1ol. per Ann. for Life; ſhe 
hkewiſe gives another Annuity of 10/. per Ann, to one and her Heirs, and 
another of 5/. to another and her Heirs, who had each of them the like 
Annuities for Life by the Huſband's Will; but in the Diſpoſition of theſe 
Annuities the takes no manner of Notice of .her Huſband's Will, or that 
they had any Annuities thereby given them; and the only Queſtion was, 
whether the four Annuities given to the Perſons in Fee, by the Wife's Will, 
ſhould be taken to be only in Satisfaction of the like Annuities for Lite, 
given to the ſame Petſons by the Huſband's Will; and it was argued that 
they ſhould, becauſe the Huſband's Annuities being payable only out of his 
perſoral Eſtate, and the Wife being his Executrix, ſhe was in the Nature of 
a Debtor for them; and wherever a Perſon, by his Will, gives a Legacy as 
great or greater than the Debt he owes to the Legatee, it has always been 
taken to be a Satisfaction of the Debt. But per Lord Chancellor, this 
Doctrine has already been carried too far, and he would never carry it 
farther ; for though it is true, a Man ought to be juſt before he is bountitul, 
and therefore ſhall be preſumed to pay a Debt rather than give a Legacy to 
the fame Perſon, when it is the ſame Sum, or more, than he owes him; 


yet why may he not be both juſt and bountiful when there are Aſſets 1 
ſwer 


1 


— A. 


his Mother's Side fer ever, when the Deviſor was Heir to his Mother's Mother; it may be proved 
that he intended his Heir of the Mother of his Mother, and not of the Father of his Mother. R.2P. 
W 137.—So, if a Deviſe is of pei ſonal Eſtate to a Wife, who is made Executrix, on a Bill brought 
by the Heir, that it ſhould firſt be applied for Payment of Debts, there may be Proof by Witneſſes, 
that it was intended to be exempt from Debts, but it was imagined not neceſſary to ſay ſo. 1 P. W. 
9, 116. R. 2 P. W. 210.—But, generally, an Averment ſhall not be allowed to expound the Words 
of a Will: as, if A, deviſes te bis youngeſt Son in tail, afterwards to the Heirs of the Body of bis eldeſt 
Sen, Remainder to his Daughter in Fee, and the youngeſt dies without lilue in the Life of his elder 
Brother; Evidence ſhall not be admitted to prove that it was the Intent that the Daughter ſhould not 
take i ill both the Sons died without Iſſue. R. 2 Leo. 50.—Parol Evidence ſhall not be admitted to 
explain the Words of a Will; as, if Teſtator deviſes 1000“. to A. and in caſe of his Death to his Wife, 
and A. ſurvives. Teſtator, dies, and his Wife receives the 1000/. it ſhall be Aſſets in her Hands, and Evi- 
dence ſhall not be admitted to prove Teſtator intenged only the Intereſt of 1000/. to A. for Life, and 
his Wife to have the Principal, if ſhe ſurvived. Lowfie/d v. Stoneham. M. 20 Geo, 2, Stra. 1261, 
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{wer both, as in the preſent Caſe ; and there can be no Pretence to ſay, 
that the two firſt Annuities of 5 J. each can be a Satisfaction of the like 
Annuities given by the Huſband, becauſe they are given upon the Contin- 
gency of over-living ſuch a one, which has not yet happened, and poſſibly 
never may; and then ſhall the Annuities for Life, which are certain, be 
extinguiſhed, by giving the ſame Perſons Annuities in Fee, on a Contin- 
gency that may never happen; and if that be ſo, as to theſe Annuities, 
there is no reaſon to imagine the Wife had a different Intention as to the 
others, or that ſhe intended two of them ſhould go in Satisfaction of the 
like Annuities given by her Huſband, and the other two not; and the 
Caſes where a Legacy has been held to be a Satisſaction of a Debt, are 
where the Debt was owing by the ſame who gave the Legacy; but if ſuch 
Legacy be given upon a Contingency, or to take place at a future Day, it 
is no Satisfaction of the Debt; and therefore in the principal Caſe it was 
decreed, that the Annuities given by the Wife were diſtinct additional An- 
nuities, and not an Enlargement only of the Huſband's Annuities from an 
Intereſt for Life to an Intereit in Fee, as it was urged to be, and therefore 
ſhould go in Satisfaction of thoſe Annuities ; which the Court held they 
ſhould not, but that the Annuitants ſhould take both. 


— 


(E) Ok Legacies veſted oz lapſed; And herein, *Page 476 


1. Where it ſhall be a lapſed Legacy by the Legatee's dying in the Life- 
time of the Teſtator, and where in ſuch Caſe it ſhall veſt in another 
Perſon, to whom it is limited over. ä 


T ſeems by the Rule of the Civil Law, and by the Caſes on this Head, Abt. Eg. 
that if a Legacy be deviſed to J. S. and he dies in the Life-time of the 296, 297. 

Teſtator, that the Legacy is lapſed, there being no ſuch Perſon to take at 

the Time, when the Will is to take effeR. 

So where A. by Will, reciting that B. owed him 4001, gave and be-2 Vern. g21. 
queathed that 400 J. to him, provided he out of the 4ool. paid ſeveral Eliot and 
Sums in the Will mentioned to his Wife and Children, and the Reſt and Davenport. 
Reſidue he freely and abſolutely gave to him, and willed and required the 
Executor to deliver up the Security immediately upon his Death, and not 
to claim or meddle with the Debt, or any Part thereof, but to give ſuch 
Releaſe or Diſcharge as B his Executors or Adminiſtrators, ſhould require 
or think fit; B. died in the Life-time of the Teſtator ; and it was held, 
that the Money directed to be paid the Wife and Children was well de- 
viſed ; but as to the Reſidue deviſed to the Debtor himſelf, that it was a 
lapſed Legacy, he dying in the Life-time of the Teſtator ; although it was 
admitted, that if the Teſtator had ſaid, I forgive ſuch a Debt, or that my 
Executor ſhall not demand it, or ſball releaſe it, that would have been a 
good Diſcharge of the Debt, though the Debtor died in the Life - time of 
the Teſtator. | 

A. deviſed an Eſtate to his Wife for Life, and after to the Plaintiff, his Abr. E. 296. 
Niece, and her Heirs, upon Condition and to the Intent that ſhe pay 400 J. Brrnet and 
to ſuch Perſon as his Wife by her Will in Writing, or any other Writing, Hgrave. 
ſhould direct and appoint, and dies; the Wife after marries a ſecond Huſ- 
band, and then makes a Will in Writing, and thereby reciting the Power 
given her by her former Huſband's Will. appoints the 400 J. to be paid to 
her Huſband, his Executors or Adminiſtrators, and that when he ſhall have 
fully received the 400 J. he ſhall pay 100 J. out ot it to B. 50 J. to C. and 


Nu 2 god, 


I 4, 


50 /. to D and wakes her Huſband her Executor; and then goes on, ang 
lays, that ſhe has publiſhed this her laſt Will and Teſtament in the Preſence 
of three Witneſſes ; and the Huſbard ſubſcribed that he does approve of 
this Will; afterwards the Huſband dies before her, and makes her Execu— 
trix of his Will, ard Refiduary Legatee; then B. and C. die both inteſtate, 
ard afterwards ihe Wile dies, and the Defendants take out Adminiſtration 
to her, with the Will annexed, and alſo Adminiftration to B. and C. arg 
the Queſtion was, whether this Appointment being made by Will, ard the 
Appointee dying before the Appointer, this ſhould be in the Nature of 2 
Legacy, and ſo the Appointment void, the Teltatrix ſurviving the Noni. 
nee, And my Lord Keeper held, that if it was a Thing purely Teſtamen- 
tary, it would be plainly a lapſed Legacy, but that in this Caſe the yoc / 
was not in its own Nature Teitamentary, but they take as Nominees, and 
it is but the Execution ofa Truſt; and decreed the Money to be paid. 
2 Vern. So where E. made her Will, and deviſed in theſe Words, I give unty 
466-7. my loving Kinſman R. H. the Sum of 300 l. one 100 l. Part wheredf, he 
—_ 4 duth owe me, which I intend to give to my Couſin S. H. bis youngeſt Daugb- 
. ter, but my Will and Deſire is, that be will give the ſaid 3001. to bi; 
200. S. C. Daughter S. H. at the Time of his Death, rad nh, if there be Occaſion, 
for her better Advancement and Preferment ; the Teſtatrix at the Time of 
making her Will was in England, and it happened that R. H. died in Ireland, 
page 477 eight Days before the Death of the Teſtatrix; afterwards S. H. died, at 
the Age of ſixteen, and unmarried, and the Plaintiff was her Adminiſtta— 
tor; and it was decreed at the Rolls, and affirmed by my Lord Chance- 
lor, that the Words J deſire, or I will, amount to an expreſs Deviſe, and 
that the 1007. Bond to the Teſtatrix ſhould be aſſigned to the Plainriff, and 
the 200 J. paid him, with Intereſt, from the I ime of exhiviting the Bill; 
although it was inſiſted upon, that a Benefit was deſigned R. H. and that 
he was not a bare Truſtee; for he was to have the Intereſt of the 3007. 
for his Life, unleſs his Daughter had Occaſion for it before his Death, 
which ſhe had not. 
2 Vern. 116. But if the Teſtator gives his Siſter 350 J. upon Condition that ſhe, at ot 
e before her Death, give to her Children 200 J. thereof, and the Siſter cies 
ee, e in the Life- time of the Teſtator, the whole Legacy is lapſed ; although it 
: was inſiſted, that if the Deviſe had been only of the Intereſt of the 200/, 
to the Teſtator's Siſter for Life, and the Principal to the Children, that had 
been a good Deviſe to the Children as to the 200 J. and it would not have 
been loſt by the Mother's dying in the Teſtator's Life-time, and the In- 
tention of the Teſtator in this Caſe amounted to as much; but it was ad- 
judged ut ſupra, the Court taking it, that, being a Deviſe of Money, the 
| abſolute Property veſted in the fylt Legatee: Quære. 
Preced. But however a Legacy may become void or lapſed by the Legatee's dy- 
Chan. 479, ing in the Life-time of the Teſtator, yet it is plain, that it in tuch Cale 
ys there be a Limitation over to another, that the Limitation over 1s good, 
though the firſt Legatee die in the Life-time of the Feſtator; as where 4. 
deviſed 500 J. a-piece to his two Grandchildren by Name, and if either of 
them die, his Share to go to the Survivor; one of them died in the Lite- 
time of the Teſtator; and it was held, that his Share ſhould go to the 
Survivor, and was not a lapſed Legacy. 
© Vern, 2079, 80 if A. deviſe 1500 /. a- piece to the four Children of J. S. by Name, 
Miller and to the Sons to be paid at their Age of twenty-one Years, and to the 
Farren, Daughters at eighteen, or Days of Marriage; and in caſe one or more 
OG of the aforeſaid Children ſhall happen to die before his, her, or ther 
Ledſome and Teſpective Legacy or Legacies ſhall become due, then ſuch Legacy or 
Hickman, Legacies ſhall go to the Survivors of them ; and in caſe three ſhould die, 
S.P.decreed. then the Survivor to take the Whole; if one of the Children dies in the 
Life time of the Teftator, the Survivors ſhall take that Share, and it 
ſhal) nat be a lapſed Legacy. 


So 
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So where a Legacy of 507. was given to A. at Twenty-one, or Mar-2 Vern. 378. 
riage, and 50 J. to B. at Twenty-one, or Marriage, and in the Cloſe of Perrel and 
the Will the Teſtator added, F any Legatee dies before bis Legacy is pay- — ee, 
able, the ſame ſhall go torthe Brotbers and Siſters of ſuch Legatee; 4 dying, — 
in the Life- time of the Teſtator, it was adjudged no Japfed Legacy, but 744. S. P. 
that it ſhould go to the Brothers and Siſters. 

So where a Man deviſed 1001. to A. and B. the two Daughters of his Abr.Eq.298. 
Brother G. to be paid within a Year aſter the Death of his Wife, vis 50 J. Scoolding and 
to A. and gol. to B. if they ſhall be both alive at the Time of Payment, Oreen. 
but if either of them ſhould die before, then the ſaid 100 4. to the Sur- 
viyor of the ſaid two Daughters; one of the ſaid two Daughters died in 
the Life-time of the Teſtator; and the only Queſtion was, whether the 
| ſurviving Daughter ſhould have the whole 100 J. or only the 50 . and 
Rawlinſon and Hutchins, Loids Commiſſoners, were clearly of Opinion, 
that the ſhould have the whole 100 l. they ſaid, that by the firſt Clauſe 
of the Will it is a joint Devife to them of the 100 J. in which Caſe, if 
the Will had gone no farther, if one had died, it would have ſurvived to 
the other; then the vig that comes after is only a Severance of it, in 
caſe they ſhould both live to the Time of Payment, which they did not; 
and then the laſt Clauſe o: the Will, in cafe either died before the Time 
of Payment, is a new Subſtantive Deviſe of the whole 100 J. to the Sur- 
vivor; and decreed accordingly 

* So where one made his Will, and, after ſeveral Legacies, gave and *Page 478 
deviſed all the Reſt, Refilue, and Remainder of his perſonal Eſtate to Abr. Eq 243. 
three Perſons, whom he thereby made his Executors, one of them died Trin. 1538. 
in the Life-time of the Heſt or: and the only Queſtion was, whether Hunt and 
the two ſurviving Executors ſhall have the Whole, or whether the third Berkley, 
Part ſhould be diſtribu ed, according to the Statute, amongſt the next of 
Kin. And the Maſter of the Rolls, on Time taken to conſider of the Caſe, 
and citing moſt of the Authorities, both our of the Civil and Common 
Law, was of Opinion, and decieed accordingly, that the two furvivin 
ſhould take the W hole, 


2. Where a Legacy ſhall be ſaid to be veſted or lapſed, being to be paid 
at a futute Time, to which the Legatee did not arrive. 


The Rule and Diſtinction which hath obtained in theſe Cafes, and ThisDiſtines. 


which is agreeable to the Rule ofthe Citi =, that if a Legacy be gon is laid 
3 own in 


Ceyited to one generally, tv be paid or payable at the Age of 1wenty-pyer 9 
one, or any oiher Age, and the Legatce dies before that Age, y {bs Leon. 177. 
1s Executor Swinb. 311, 


or Aduunitratgr ; for it is debizum in preſenti, ihough ſelvendum in 2 
tro, the Tine being annexed to the Po ment, and not to the Legacy itſelf; ff. Ex. 347. 
but if a Legacy be devileyl to one at 1 wemy- on-, OE orwhen he Tall, — . 
attain the Age of 'T wenty-one, and the Legatee dies before that Age, Cheri. 
he Legacy Is lapſed ; and though, ſays my Lord Cowper, this n Caſe. 
was at firſt introduced upon very ſlender Reaſons, and probably upon no Chan Caſes 
other but from a conſtant Willizgnefs in the Civil Law to ſtretch in Sal A 
: | 4156. 
Favour of a particulat Legatee againſt the Refidvary Legatee, who went pl. 2. 
away with the whole Surplus of the perfonal Eſtate; yet, it being the Carch. g2. 
Rule of the Eccleſiaſtical Courts, it is fit that the ſame Rule ſhould be Vein 462. 
obſerved in Chancer1y,(as_this Court has now a, concurrent Juriſditionp! © 673. 
with the Ecclefiaitical Courts in Matters of this Naturey and therefore Chan. 21. 
there ought to be a Conformity in their Relolutions, that the Subject Abr. Ke. 
might have the faine Meaſwie of Juſtice, in which Court ſoever he294 295. 
ſued. : Bur. * 
g 227. Atk, 
But Rep. 504. 


L200 ]A.0C-:3:: 4:4, 


Paſch. But if Legacies are given to Children, and if any : je, their Legacies to 
e Jer ee or Maxriage, there ſhall be no Suryiyor- 


Strict ver. — 
en ...... 


Canc. 


2 Vern. 63. So if a Legacy of 50 J. is deviſed to J. S. when of the Age of ſixteen 
Staples Years, and Intereſt in the mean Time, to be paid Quarterly, this is a 
ver. Cheele. Legacy veſt I ſhall zo to the Repreſentative of the Legatee, becauſe 
it carries Intereſt. | | 
2 Salk. 418. But if A. deviſe in theſe Words, vis. I give 100]. a-piece to the 19 
Snelland Children of I. S. at the End of ten Years after my Deceaſe, and the Chil. 
Dee. Pl. 2. Jren die within the ten ears, fhis is a lapſed Legacy, and is To in all 
Caſes where the Time is annexed to the Legacy itlelf, and not to the Pay- 
ment of it; though it was objeQed, that this differed from the Caſe where 
a Man deviſes 100 J. to J. F. at his Age of Twenty-one ; becauſe it is a 
Contingency whether he will attain to that Age; but the Expiration of 
the ten Years is inevitable. 
| be, Lew. So where one being poſſeſſed of a very conſiderable Eſtate, Part in 
Oele ver, Jamaica, and Part in England, and being bimſelf reſiding in Jamaica, 
Sort h. made his Will, and thereof appointed ſeveral Executors, ſome for his Eſtate 
in Jamaica, and others reſiding in England, for his Eſtate here, and, 
amongſt other 1 deviſed D Words, dig. I give at begueath 
to LS. now under the Cult ody R. D. the Sum of 20001. gt the Age. 
twenty-one Tears, to be paid by my Executors in England, 0 ee a 
Page 479 the Reſt and Reſidue of his Eſtate to the Plaintiff, and died. J. S. having 
attained the Age of eighteen, made his Will, and thereby deviſed this Le- 
cy, and all his Eſtate, to the Defendant. And my Ferreira 


a 
1175 — Ly and that it was a vain Endeavour in the Defendant's 
Counſt to Ednitrue it a preſent Legacy, and therefore veſted by the Word 


now, becauſe it was a plain Deſcription of the Condition of the Legatee, 
vis. now under the Cuſtody of, c. for otherwiſe they muſt ſtop at now, 
which would be playing with the Words; and though the Word paid was 
made uſe of, yet it was plainly intended a Deſignation of the Perſons by 
whom the Legacy was to be paid, vis. by his Executors in England, 
which was proper, he having two Sets of them. 


Where Legacies or Portions charged on the real Ea te are veſted, or 
| ſhall fink in the Inheritance, for the Benefit of the Heir at Law, vide 
Title Heir and Anceſtor, 


— — 


— _ — 


(F) Df Conditional Legacies, and how far the 
Condition muſt be complied with, otherwile 
the Legacy will be fozfeited, 


2 Vern. 91. JF a Legacy be given on Condition not to diſpute the Will, and the Le- 
gatee commences a Suit, whereby he diſputes the Validity of the Will, yet 
(a) If the this is no (a) Forfeitureof the Legacy, if there was probabilis Cauſa Litigandi. 


Lord of a | 
Copyhold Manor comes to a Copyholder, and requires him to do his Serviees, and the Copyholder 


anſwers, if they are due, he will do them, but it ſhall be tried at Law firſt, whether they are due or 
hot; this is no Forfeiture, being no wilful Refuſal, Rol. Abr. 506. Rol. Rep. 429. 3 Bull. 80, 
268. 4 Co. 21. b. : 


But what we are here chiefly to conſider is, how far Conditions, annexed 


to Legacies which reſtrain Marriage, are to be performed, and how, and 
| in 


LS. 0 ²˙ wL . 
in what Caſe, the Neglect or Non- performance of them will forfeit the 


Legacy. 
And here we muſt obſerve as a general Rule, that all Conditions in Swiab. 26C, 


Reſtraint of Marriage are to be conſidered ſtrictly, being prejudicial to So- 
ciety, as they hinder the Propagation of the Species. 
Therefore by our Law, as alſo by the Civil Law, a Deviſe upon Con- Godolph. 


dition not to marry, or not to marry a Perſon of ſuch a Profeſſion or Call- Orph. Leg. 
ing, is void, whether there be a Limitation over, or not; for (a) every Per 2 maya. 
. ern. 


ſon ought to be at liberty to marry when he pleaſes; and therefore Con- 2, Mad. 86. 
ditions reſtrictive of that Power are againſt Law, and void. Ld. Raym. 
181, 442, 

743» 753» 1545. 8 Mod. 43, 166, 242, 295, 307, 362, 373. 9 Mod. 60. 16 Mod. 109. Stra. 214, 441, 
515, 648. 2 Stra. 733 Moſely 1, Sel. Cal. in Chan. 69. 2 Stra 792, 817. Barnard, X. B. 87. 2 Stra. 
910, 946. 2 Stra. 955 Caf, Temp King C. Ld. Raym. & Hardw. C. J. 136. 2 Barnard. 320. 2 Stra. 
1900, 1081, 1087, 1195, 1211, 1246. a) If an Annuity be bequeathed by a Man to his Wife for ſo 
many Years, if ſhe ſhall remain a Widow fo long, this is a good conditional Bequeſt, becauſe of the 
particular Intereſt every Huſband has in his Wite's remaining a Widow; for thereby ſhe will the bet- 
ter take Care of the Concerns of his Family, in reſpect cf which he may weil allow hera Maintenance 
for that Time, to ceaſe when ſhe removes het ſelf into the Intereſt of another Family. Godoſph. Orph. 
Leg. 45.——But if a Stranger givet a Legacy upon ſuch a Condition, it is not good; for there is no 
more Reaſon for reſtraining a Widow from marrying, than a Maid Godolph. 45.—Where a Man de- 
viſed, after Debts and Legacies pid, the Surplus of his Eſtate to his Wife and his Son John, equally 
betwiet them, and adds, whom I make my Executers, and farther wills, that ſhe ſhould continue his 
true Widow; but if ſhe marry again, my Hil! ir, ſhe ſhall render the Right of being my Executrix to 
my Sen Roger, to be Partner with his Brother John in the Executerſbip; and it was held, that by 
the Wife's marrying again, ſhe had as wel loſt her Share of the Surplus, as her Right to the Execu- 
torſnip. 2 Vern. 308. Bar ten ver. Barton, 


* Alſo by the Civil Law, a Gift or Deviſe upon Condition not to marry *Page480 
without (5) Conſent is void, though there be a Limitation over; for theg,;,,, 265. 


Maxim there is, Matrimonium debet eſſe liberum. (% If one be 
; appointed 


Executor or Legatee, upon Condition he marry with the Conſent and Approbation of another, and if 
he marry againſt their Conſent, that the Executorſhip or Leg:cy ſhall go to another; yet he ſhall 
have the Executorſhip or Legacy: But in this Caſe it is ſaid, that he is bound to aſk Con'ent, and to 
marry ; for both thete Parts of the Condition are lawful, though the Part is not, that reilrains him 
from marrying againſt the Content of another. Godolph. 46. | 


But though Conditions which-reſtrain Marriage generally are void, yetSwinb. 
both by our Law and the Civil Law, a Condition, that reftrains Marriage 367-5: Sf 
as to Time, Place or Perſon, is good; as not to marry before twenty-one, ' © OY 


not to marry at York, not to marry a Papitt, Cc. 

But the prevailing Diſtinction in the Courts of Equity as to this Matter, ca. 
is, between ſuch Conditions as are good, and hind the Legatee, and ſuch a. 138, 
as are only in Terrorem ; as to which it is clearly agreed, that if a Legacy Vent. 199. 
be given to a Perſon upon Condition that he or the marry with the Con- Vern. 20. 
ſent of J. S. that in ſuch Cafe the Condition is only in Terrorem, and the* gps 54 
Legatee does not forfeit, tho' the Marriage was without ſuch Conſent ; he = 
but if in this Caſe the Legacy had been limited over to another, the Mar- * 4 
riage without Conſent had been a Forfeiture; and the Reaſon thereof is, 302. 
not only from the Intention of the Teſtator appearing more ſtrongly in the Preced. 
latter, than in the firſt Caſe, but alſo becauſe the Courts cannot in this Caſe qe. 565. 
relieve againſt the Forfeiture, without doing an Injury to the Perfon to DiſtinQion 


whom it is limited Over. and there 
ſaid that 


though a Lawyer may know it to be no Forfeiture, not being limited over, yet the Parties themſelves 
might not be ſo learned, and therefore it would be ſome Terror to them to venture to break it; and 
without this Diſtinction, Strangers, Executors, might run «way with a great Part of a Man's Eſtate 


from his Children. 


If by Leaſe goool. is ſecured for a Feme Sole, in caſe ſhe marries not 1 Chan. Ca, 


contrary to the liking of 4. and if ſhe doth, then for ſuch Perſon as 4 55. _ 
ſhall Fleming and 


Waldgrav-. 
2. Vern. 573. S. C. cited; and there ſaid that there may be a Difference between a Condition that à 
Perſon cannot marry without Conlent, and where it is that the Party ſhall not marry againſt Conſent. 


ee ee ee ee ˙ eee of 


Q 


_ 4.012401: 


ſhall nominate, and for want of ſuch Nomination, for A. and ſhe marries 
without the Conſent of A. yet he cannot diſpoſe of the Leaſe otherwiſe than 
for her Benefit ; for it would be the moſt unreaſonable Thing imaginable 
that his giving or refuſing his Conſent ſhould have any Influence in an Af. 
fair that was to turn ſo much to his own Advantage. 
Vent. 199. If A. deviſe a Meſſuage, Ec to B. his Wife for Life, Remainder to C, 
Mod. 300. his Grand-daughter in Tail, upon Condition that ſhe marry with the Con- 
1 Chan. Ca. ſent of his Wife and D. and E. or the major Part of them, and if ſhe 
13%. marry without their Conſent, or die without Iſſue, the ſame to remain to 
— Fray F. and her Heirs; and C. marries without the Conſent of any of them, 
Raym. 236. Who, as ſoon as they hear of it, declare their Diſlike to the Marriage, but 
2 Keb. 756, afterwards conſent to it; yet C. ſhall not be relieved in Equity, for the 
787, 814. ſubſequent Aſſent cannot diveſt the Eſtate which was before veſted in F. 
1 neither can there be any collateral Averment that the Condition was in- 
Gilb. Eq. tended only in Terrorem, | 


Rep. 26,147. 


11 Mcd. 48. pl. 16. 12 Mod. 182. Wil. Rep. 284. pl. 67. 2 Wil. Rep. 419. pl. 134, 626.) (628.) 
Caf, Temp. Talb. 164, 212. Comyns 726. pl. 281, 757. 3 Wil. Rep. 65. pl. 16, 238. Lord Nettle. 
villes Caſe in the Houſe of Lords, April 1735. 2 Lev. 21. Vent. 199. 2 Show. 316. See 2 Danv. Abr, 
30. (I) pl. 2. 111. pl. 42, 112. pl. 43. Leon. 269. 3 Co. 19. 3 Bull. 123. 2 Rol. Rep. 223, 427. 


Vern, 580. A. deviſed zoo. to B. her Daughter, and that if ſhe married under 
Ates ver. twenty-one, without Conſent of the Executors, or the major Part of them, 
Aiſgret. the Legacy to go to the Children of her Siſter, the Wife of C. and made 
C. and two others Executors ; B. being at the Houſe of C. there marries 
his Son, by a former Wife, with his Privi „being under twenty-one ; 
B. and her Huſband bring a Bill for the Ae C. in Favour of his 
other Children, inſiſts that the Legacy is fortened ; the other Executors 
confeſſed they had Notice of the Courtſhip, and did not contradict or 
Page 481 * diſapprove of it, and the 3ool. was decreed the Plaintiffs, there being at 
leaſt a tacit Conſent. : 1 
Ed. f i2. A. deviſed to his Daughter M. tool. to be paid by his Executors upon 
— her Day of Marriage, — Age of twenty: five 3 which ſhould fr 
Horner. happen, upon Condition that ſhe ſhould marry with the Conſent of ſuch 
and ſuch Perſons; and if ſhe married without their Conſent, then to have 
gol. only, and no more, and gave the Reſidue of his Perſonal Eſtate to 
the Defendants ; M. married the Plaintiff, without ſuch Conſent, before ſhe 
was twenty. And it was held by the Maſter of the Rolls, that this was 
more than a Clauſe in Terreren, and that the Deviſe of the Surplus of the 
Perſonal Eſtate was a Deviſe over of the 5ol. on M.'s Diſobedience, 
Mich. 1688. One by Will deviſed 1300/ to his Daughter A. to be paid at her Age 
—_ twenty-one Years, and if ſhe died without Iſſue before twenty-one, 
c“ then to go over to B. provided that if ſhe married before twenty-one, 
without Conſent of certain Perſons, then to go over to C. She did marry 
before twenty-one, without ſuch Conſent ; and upon a Bill brought by B. 
it was decreed that A. ſhould give Security, &c, for the Money, if ſhe 
died before twenty-one without Ifſue ; and the Maſter of the Rolls, who 
heard the Cauſe, ſaid the Law was now ſettled accordingly ; but the Decree 
was ſo ordered as to ſerve both Contingencies, vis. that upon her Marri- 
age before twenty-one without Conſent, the Money ſhould go to C. yet fo 
that if ſhe died before twenty-one without Iſſue, it ſhould go to B. accord- 
ing to the Deviſe. 
2 Vern. 452. A, by Will gave Portions to his Daughters, without mentioning any 
Aſton and Time of Payment, upon Condition that they married with the Conſent of 
Aon. his Wife; and if any married without fuch Conſent, her Portion to go 
over. On a Bill brought by the Daughters for their Portions, it was de- 
creed accordingly, but on Security to refund in caſe the Condition ſhould be 
broken; for it was held, that though the Marriage without Conſent was but 
s | a Cans 
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a Condition ſubſequent, yet the Court could not relieve againft the Forfei- 
ture, by reaſon of the Deviſe over, although it was admitted to be a hard 
Condition, no Time being limited, but goes to a Marriage at any Time, 
even after the Age of twenty-one Years. 

The Defendant's Father deviſed to him, who was his Heir at Law, all Abr. Eq. 112, 
his Lands, c. (except ſuch and ſuch Parts) charged with the Sum of 113. King 
2500. to his Daughter (ſince married to the Plainuff) at her Age of 2 Wi. 
twenty-one Years, or Marriage, which ſhould firſt happen; and deviſed“ 
the excepted Lands, in Truſt, to be fold for the Payment of his Debts, 
provided that if his ſaid Daughter ſhould marry in the Life-time of her 
Mother, without her Conſent firſt had in Writing, then 5001 Part of the 
faid 25007. ſhould ceaſe, and ſhould be applied towards Payment of his 
Debts charged on the ſaid excepted Lands, and appoints his Wife to be 
Guardian of his ſaid Daughter, and makes her Executrix, and dies; the 
Daughter attains her Age of twenty-one Years, and without the Conſent 
or Privity of her Mother intermarries with the Plaintiff, who was a Gentle- 
man of ſome Eſtate, and called to the Bar, but had made no Settlement or 
Provifion for his Wife; and therefore the Defendant, the Heir at Law, re- 
fuſed to raiſe or pay any Part of his Siſter's Portion; and inſiſted likewiſe, 
that by her Marriage without her Mother's Conſent, 500. Part of her 
Fortune, was become forfeited. Whereupon the Plaintiffs brought their Bill 
to have the whole Portion raiſed by Sale of the Land charged therewith. 

Per Lord Keeper, this is a Portion to be raiſed out of Lands, and therefore 

ta be conſidered as Land: And though it be to go towards Payment of 

Debts on Breach of the Condition, and there appear one hundred and 
twenty Creditors concerned, yet none that are in danger of loſing their 

Debts ; and it is then to be conſidered as it ſtands upon the Condition itſelf, 

and therefore the Plaintiff muſt have her whole Portion; for the Teſtator 

has appointed two Periods of Time to intitle her to it, viz. Marriage, or | 
* the Age of twenty-one ; and as ſhe has attained that Age, it becomes a ®Page 482 
veſted and ſettled Intereſt in her, not to be diveſted by the Marriage with- 

out the Conſent of the Mother, for that Conſent cannot, in any Reaſon, be 

carried farther than during her Minority. 

A. having Iſſue three Daughters B. C. and D. deviſed 10007. to be paid Preced. 
to B. at the Age of twenty-one, or Marriage, upon Condition that ſhe Chan 562. 
married with the Conſent of his Executors ; and likewiſe devifed to ber n, ou De. 

ſeveral Meſſuages, Ec. upon the like Condition, and after ſeveral other creed n the 
Legacies and Bequeſts he deviſed the Reſidue of his Eſtate to his Executors, Duchy Court 
for the Benefit of his Children. B. married, agaiaſt the Conſent of the by £echmere 
Executors, a Perſon who made his Addreſſes to her in her Father's Lite- 41 
time, which the Father knew, and was diſſatisfied at; ſhe had likewiſe aged bel 
Notice given her by the Executors of her Father's Will, and that by marry- Opinion of 
ing without their Conſent ſhe would be in danger of forfeiting her Legacy; Juſtice Der- 
and that they could not approve of that Match, becauſe they knew that“ 
her Father diſliked it in his Life-time ; yet it was held, that there being 
no expreſs Limitation over, the Deviſe of the Reſidue being after Debts 
and Legacies paid, that the Condition was only in Terrerem, and that the 
Marriage, without Conſent, did not amount to a Forfeiture of the Le- 


gery, Se. 


nenn 


(G) Of Specific and pecuniary Legacies, and t 
s "Difference between them. be 


2 Chan. Ca. Specific Legacy is a Gift or Bequeſt of a particular Thing, ſuch ax 
28, 171. the Teſtator's Horſe, Cow, c. and differs from a pecuniary Lega- 
Vern. 31. cy, or a Sum of Money, in that the Legatee is not, in caſe of Deficienc 
2 Salk. 416. 4 : — 7 

of Aſſets, to (a) abate in Proportion, as pecuniary Legatees muſt do. 

(a) But tho? 

a Specific Legatee has a Preference, and is not to abate in Proportion with other Legatees, where the 
Eſtate falls ſhort, as to the Payment of Debts, yet he cannot in any Caſe have more than the Teſtator 
could or did deviſe to him; and therefore where a Freeman of Lenden deviſed 2 Lea'e for Years to 
J. S. who was evicted of a Moiety thereof by the Widow claiming it by the Cultom ; and it was held, 
that the Specific Legatee ſhould have no Satisfaction for this Eviction out of the Surplus, the Teſtatot 
having Power to diſpoſe only of a Moiety. 2 Vern, 11. 


2 Vern. 688. So if a Man deviſe, his perſonal Eſtate at H. this is as much a Specific 
Sayer and Legacy, as if he had enumerated the ſeveral Particulars of it; and though 


| 8 the other Legacies fall ſhort, yet the Legatee muſt have this Specific Le- 


Chan. 392, gacy intire. 


But if the Teſtator deviſe his Perſonal Eſtate at A. and his Perſonal 

_ Eſtate at B. and then deviſes a Legacy out of his Perſonal Eſtate, and 
* 393* has no Perſonal Eſtate but what lies in thoſe two Places, the Pecuniary 
Legacy muſt be paid out of theſe Specific Legacies thus particularly de- 


viſed. 5 | 
Preced. So if after ſeveral Specific Legacies the Teſtator deviſes a Pecuniary Le- 
Chan.393-4-gacy, or Sum of Money, out of all his Perſonal Eſtate whatſoever ; in 
this Cafe the Pecuniary Legacy ſhall come out of the Eſtate at large. 

If a Horſe or Term for Years, which is ſpecifically deviſed to another, 
be taken in Execution by Creditors on a judgment obtained, (as they may 
be) the Specific Legatee ſhall have Recompence in Equity againſt the 
Executors, or Reſiduary Legatees, for the Value, who are to have nothing 
till after the Debts and Legacies are paid. 

*Page483 * J. S. having 4000l. ſecured to him by Bond in the Names of A. and B. 
Abr.Eq.298.in Truſt for himſelf, deviſed it to his Daughter, (now married to the Plain- 
Lord Caftle- tiff) and made her Reſiduary Legatee, and by the fame Will deviſed a 
— Leaſe he had in Farm to R. D. and there not appearing Aſſets at his 
Death to pay his Debts, this Farm deviſed to R. D. was ſold for Payment 

N of Debts ; afterwards, by Decree of this Court, the 4000. was adjudged 
to be Aﬀets to pay Debts, and was brought into Court, there to remain for 

that Purpoſe. The Plainriff propoſed to have what remained of the 4000l. 

paid out of Court to him, all Debts being (as it was faid) paid, and the 
Defendant R. D. oppoſed it till he had firſt had a Satisfaction out of it for 

the Value of the Farm deviſed to him, and ſold for the Payment of Debts. 

The Court held, that the Deviſe of this Sum of Money was a Specific 

Legacy, and therefore R. D. can have but a proportionable Part of the 


Value of his Specific Legacy out of it, 


(H) Of 


\ 
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a) Of abating, refunding, and givin Securi 
(E) foz that Purpole.“ . 12 


Ecuniary Legatees ſhall abate in Proportion to the Deficiency of Aſ- Cro. Eliz. 
ſets ; and therefore if the Eccleſiaſtical Court go about to compel an 467. 
Executor to pay a Legacy without Security to refund, a Prohibition will be Moor 413. 
granted; for though an Executor may pay a Legacy without ſuch Caution 2 
or Security, yet he is not obliged to do it. a | —_ 
So if a Man deviſe ſeveral Legacies, as 100/. to one, and gol. to an- Vern. 31. 
other, c. there although he directs the Legacy of 100/. to be paid in 5rewn and 
the firſt Place, yet if the other Legacies fall ſhort, then the Legatee 9 
the 100. muſt make a proportionable Abatement of his Legacy. 
So if a Legacy be given to Executors for Care and Pains, yet this 2 Vern.434. 


ſhall give ſuch Legacy no Preference, but the Executors muſt. abate in — and 


Proportion. 
As to Refunding and Abating, it ſeems clear, that Creditors may com- Vern. 94. 
pel Legatees in Equity to refund when Aſſets become deficient, although 2Vent. 358, 

there was no Proviſion made for refunding at the Time the Legacies were . _ 
aid, 8 
: So where A. being indebted to B. made C. his Executor, and C. waſted Vera. 162. 
the Eſtate, and died, having deviſed ſeveral Legacies, and made D. Execu- 
tor, wh..h Legacies D. paid, and B. having exhibited a Bill againſt D. the 
Executor of C. for his Debt due from the firſt Teſtator, and againſt the 
Legatees in the Will of C. to compel them to refund their Legacies, there 
not being ſufficient Aſſets of the firſt Teſtator, it was decreed accordingly ; 


(a) for a Creditor may follow the Aſſets in Equity, into whoſe Hands ſo-(a) 2 Vera. 
ever they come- | | — laid 
7 On as 4 


Alſo one Legatee may compel a Pecuniary Legatee to refund where. Ca 


the Aſſets become deficient, though there was no Proviſion made for Re- 36, 248 
funding, and although he hath Rill Remedy againſt the Executor, and 2 Chan. Ca. 
may compel him to pay it out of his own Purle, if he voluntarily paid 132. 
away the Aﬀets to the other Legatees. Vous 

But it ſeems to be agreed, that an Executor who voluntarily pays a Le- 2 Chan. Ca. 
gacy, or aſſents to the Deviſe thereof, cannot, either in Favour of other 9» 145- 
Legatees or Creditors, compel the Legatee to refund, but that in ſuck rn. 99 
Cate he muſt bear the Loſs himſelf. 3 

* But it is ſaid, that if an Executor pays out the Aſſets in Legacies, and * Page 484 
afterwards Debts appear, of which he had no Notice at the Time of Pay- Chan. Ca. 
ment of the Legacies ; or if he had been compelled by a Decree in Equity 136. 
to pay Legacies ; that in theſe Caſes he may by Bill in Equity, compel Vera. 205» 
8 7 to refund, although he took no Caution or Security for that 

ut poſe. 


— 


(1) Df Refſiduary Legacies and Legatees. 


6 Teſtator's making his Will, and appointing an Executor, is a d. Tit. 
Diſpoſition of all his Perſonal Eſtate, after Debts and Legacies paid, Executore | 
to ſuch Executor, without more Words; but if the Teſtator appoints, that 2nd Adminie 


after his Debts and Legacies paid J. S. ſhall have the Surplus, or what re * 
mains; 


LEG ACI E. S. 

mains; then is J. S. Reſiduary Legatee, and may ſue for and recover ſuch 
Surplus or Reſidue, and is alſo, upon the Executor's Refufal to prove the 
Will, —_ from his Intereſt therein, to Adminiſtration, with the Will 
annexed. 

Carth. 52. If a Reſiduary Legatee die before the Debts are ſatisfied, ſo that it doth 

fer Curiam. not appear to how much the Surplus will amount, = the Executor or Ad. 
miniſtrator of ſuch Legatee ſhall have the whole Reſidue of the Perſona] 
Eſtate which remains over, Ic. and not the Executor of the firſt Teſtator. 

Palm. 40g. Alſo if there be a Reſiduary Legatee, and the Executor omits Part of 
the Teſtatcr's Effects out of the Inventory, or undervalues thoſe which he 
puts in, the Reſiduary Legatee may file a Bill of Diſcovery againſt him be- 
fore he has paid the Teſtator's Debts. 

Abr. Eq. zog. If a Man deviſe all the Reſt and Reſidue of his Perſonal Eſtate, after 

Lord Caſtle. Debts and Legacies paid, to J. S. and ſeveral of the Creditors are barred 

75 ver. Lord by the Statute of Limitations, who notwithſtanding bring Actions againſt 

No. the Executor, and he refuſes to plead the Statute of Limitations, yet Equity 

will not, in Favour of J. S. io whom the Surplus is deviſed, compel the 
Executor to plead the Statute. | 


* 


— —— 


(K) Ot the Payment of Legacies: And herein: 
1. What ſhall be a good Payment, and to whom to be made. 


Preced. N Executor, in the Payment of a Legacy, ought to be careful that 

Chan. 228. he takes a proper Receipt, or has ſufficient Vouchers of the Pay- 
ment; and the rather, becauſe it is held to be ſuch an equitable Demand 

ta) Vern. 28 is not (a) barred by the Staiute of Limitations. 

256, — But 

where after Length of Time a Legacy was preſumed to have been paid, vide 2 Vern. 21, 484, 


| Chan, Ca, Alſo an Executor ought to be careful that he pay it to the proper Hang 
245. that has Authority to receive it, and that without a Decree or Order of 2 
(3) Where , Court of Equity he cannot pay it to the (6) Father, or any other Relation 
Father li- Of an Infant. 


belled in the 
Spiritual Court that his Childrens Legacies, being Infants, might be paid to him, and a Prohibition 
granted, Godb. 243. 


page 485 As where a Legacy of 100/. was deviſed to an Infant of about ten 
Abr. Eq. Years of Age, the Executor paid this Legacy to the Father, and took 
=: his Receipt for it ; when the Infant came of Age, the Father told him 
7% v. he had ſuch a Legacy of his in his Hands, but could not pay it imme- 
Will. Rep. diately, but however would not have him trouble the Executor about 
285. pl. 68.it, for that he would give it him; upon this the Son reſted ſatisfied for 
Gilb. Rep. about fourteen or fitteen Years, and he and his Father carried on a 
Bin! Ec. Jint- Trade together, and then became Bankrupts ; and upon a Com- 
cle Law. Miſſion taken out againſt the Son, this Legacy among other Things, was 
694. aſſigned for the Benefit of his Creditors, and the Plaintiff, the Aſſignee 
of the Commiſſion, brought his Bill againſt the Executor, to have an 
Account and Payment of the Legacy; and for the Defendant it was in- 
ſiſted, that this would be an extreme Hardſhip on him, if he ſhould be 
obliged to pay it over again; that he had already fairly and honeltly paid 
it to 'the Father whilſt he was in good Circumſtances, and if Application 
had been made ſooner, he might have had his Recompence over againſt 
the Father ; that the Father was by Nature Guardian to his Children, 
| | and 


LL. I UM õ , 2.4 


and ſuch Payments to him have formerly been allowed good, though now 
indeed this Court has thought fit to extend its Care farther for ſuch 
Children, and diſallowed ſuch Payments; but the Circumſtances of this 
Caſe were ſuch, that the Defendant, it was hoped, would not be anſwer- 
able again for it. My Lord Chancellor ſaid, that if the Father had not 
made his Son ſuch Promiſe of Recompence, and the Son had acquieſced 
all that Time, the Cale might have been more doubtful; but this Promiſe 
of his Father drew him to forbear applying to the Executor ſooner, and 
fnce his Father had not, nor could now make good his Promiſe, being 
a Bankrupt likewiſe, the Reaſon of the Son's Forbearance was at an End ; 
and he thought the Rule of this Court, in not ſuffering Parents to receive 
their Childrens Legacies, was founded on very good caſon ; and there- 
fore left this Cale might hereafter be cited as a Precedent, when the Cir- 
cumitances attending it were forgotten, and to diſcountenance and deter 
others from paying ſuch Legacies ro the Parents, (though he did not deny 
the Hardſhips of this particular Caſe) he decreed againit the Executor, 
which was affirmed on a Rehearing, 

If a Legacy be given to a Feme Covert, it muſt be paid to the Huſ- 2 Vern. 261. 
band; alſo where a Legacy was given to a Feme Covert who lived ſepa- 
rate from her Huſband, and the Executoc paid it to the Wife, and took 
her Receipt for it, yet on a Bill brough: by the Huſband, he was decreed 
to pay it over with Inteteſt. 

Alſo it hath been adjudged, that if Huſband and Wife are divorced 4 
menſa & thoro, and a Legacy is left to her, the Huſband alone- may re- 20 —_ 


leate it. 2 Rol. Abr. 


| 301. 
Moor 655, Cro. Fliz. $08. Noy 45. Rol. Rep. 426. 3 Bull. 264, Moor 683. Salk. 11g. pl. 
4. Ld. Raym. 73. 12 Med. *gi. $5 Mod. 69. But a Perſon may by Decd or Will give any 
Thing in Truſt for the ſeparate Cſe of a Feme Covert, and this ſhall be out of the Power of har 
Huſband. 2 Vern, 659. | 


A Legacy of 1000/ was given to one, after the Death of her Mother, Abr. Eg. 54. 
when ſhe ſhould attain the Age of twenty-one Years; and the Defend- Jacrb/on 
ant was appointed Truſtee tor the Railing and Payment thereof out of ie 
certain Lands; the Legatce was drawn into an improvident Match with | 
one who ſoon after became a Bankrupt, and the Commillioners aſſigned 
all his Effects, and gave him a Certificate of his Conformity; and the 
Aſlignees brought a Bill againſt the Truſtee for this 10007. who inſiſted 
that the Aſſignees could be in no better Condition than the Huſband, 
and that if he were Plaintiff he could not prevail without making a 
ſuitable Proviſion on his Wife; and that this Legacy being liable to 
a double Contingency, vis. the Death of the Mother, and the Legatee's 
arriving at the Age of - twenty-one Years, at the Time of the Bankruptcy, 
was not ſuch an latereſt as could be aſſigned. The Court held, that though 
both Contingencies have ſince happened, yet thoſe being ſince the Aſſign- *Page 486 
ment of the Bankrupt's Eſtate, and ſince a Certificate of his having con- 
formed himſelf in every Thing to the Acts, he was now diſcharged as a 
Bankrupt ; and this Legacy could not paſs without a new Aſſignment, 
heros the Commiſſioners could not make, their Commiſſion being deter- 
mined. 


2. At what Time a Legacy is to be paid. 


By the Civil Law, Executors have a Year's Time, from the Death of Godolph. 
the Teſtator, to pay Legacies: And in Conformity to the Civil Law, Orph. Leg. 
the ſame Rule hath been taken up, and is now followed, in the Court of : 


it 


72. 2 Salk. 


Chancery. 18. Pl. 2. 


L AK 


2 Vero. 31, If a Legacy is given to a Child, payable at twenty-one Years, and the 
199, 283. Child dies before, though his Adminiſtrator ſhall have the Legacy, yet 
he muſt wait for it till ſuch Time as the Child, if he had lived, would have 

| come to the Age of twenty-one. | 
Abr. Eq. But where A. by Will, gave a Legacy to B. at twenty-one, and if he 
299. Joo. died before twenty one, then to the Plaintiff; B. died before twenty. 
— ms, One; and the only Queſtion was, whether the Plaintiff was intitled to 
the Legacy preſently, or muſt wait till B. if he had lived, would haye 
been twenty-one. And on Time taken to conſider of it, my Lord Chan- 
cellor was of Opinion, the Plaintiff was intitled to the Legacy preſently ; 
(a) For this (@) but that where a Legacy is given to one to be paid at twenty-one, ſo 
vide Leon. as to be an Intereſt veſted in him preſently, though not payable till twen- 
277-8. ty-one, if the Party dies before that Age, his Executors or Adminiſtrators 
_ 3s, — wu have it till the Legatee, if he had lived, would be twenty-one 

Fears of Age. 
5 A Lathes of 5ool. was given to the eldeſt Son of A. to be begotten, 
Nevil and to place him out Apprentice; A. had a Son born after the Death of the 
Nevil. Teſtator, and on a Bill brought by him for the Legacy, it was decreed 
to be paid, though before ſuch Time as he was fit to be placed out Ap- 
rentice. 
2 8 If Legacies are given to A. B. and C. being the Teſtator's three Co- 
Meer and heireſſes, to be paid at their reſpective Marriages, and if any of them die, 
Gedfry. her Legacy to go to the Survivors ; and one of them dies unmarried, the 
Survivors ſhall not receive her Legacy before their reſpective Marriages, 
for the Condition, though not again repeated, ſhall go ro the Whole, as 
well to what accrued by Survivorſhip as to the original Deviſe. 


3- Where the Legatee ſhall have Intereſt, and Maintenance till the 
| Legacy is paid. | 


2 Salk. 415. If a Legacy be deviſed generally, it is regularly to carry Intereſt from 
pl. 2. Gvide the Expiration of the firſt Year after the Death of the Teſtator; but if the 
— n Legatee, being of full Age, neglects to (5) demand it at that Time, he 
(0) That a cannot have Intereſt but from the Time of the Demand. 

2 Debt, and muſt be demanded, otherwiſe the Legatee nat intitled to Intereſt, Poph. 10g. 
— So though a Bond was given tor Performance of the Will. 1 Leon. 17. 


2 Salk. 415. But it is ſaid, that if a Legacy be deviſed generally, and no Time 

Pl. 2. aſcertained for the Payment, and the Legatee be an Infant, he ſhall be 
paid Intereſt from the Expirations of the firſt Year after the Teſtators 
Death, though no Demand be made, becauſe no Laches ſhall be imputed 
to him. 

*Pageg87 * Aſter it is ſaid in Salk. that a Legacy left payable at a (c) certain Day, 

Salk. FR muſt (as it ſeems without Demand) be paid with Intereſt from that Day, 

pl. 2. per and that the [Intereſt allowed is 5/. per Cent. 


Ld. Cooper. | 
(c) But wh Preced. Chan, 161. it is held that though a Legacy be deviſed to be paid at a certain Time, 
yet it ſhall not carry Intereſt but from a Demand made; otherwiſe of a Debt. | 


Preced. The Plaintiff had a Legacy deviſed to him, payable within a Year after 
Chan. 11. the Death of the Teſtator, who was his Half-Brother ; the Plaintiff knew 
2 nothing of the Legacy, nor of the Teſtator's Death, till the Executor 
publiſhed it in the Gazette, and then he demanded his Legacy of the 
Defendant the Executor; and the only Conteſt was, whether the Plaintiff 

ſhould have Intereſt from the Time the Legacy ſhould have been paid. 


And 


L2G 4A V 


And the Court would not give any Intereſt, not ſo much as from the 
Time of the Bill exhibited, nor would they give Coſts even out of the 
Aſſets, but the bare Legacy. 

f a Father deviſe Legacies or Portions to his Daughters, or younger Abr.Eq.3or. - | 
Chi:dren, to be paid or payable at their reſpective Ages of Twenty-one 4'terneyGe- 
Years, or any other Time certain, without making any Proviſion for 377! — 
their Maintenance in the mean Time, and die, in this Caſe they ſhall, 0 , 
have Intereſt for their Portions, from his Death, till paid, becauſe the Court of 
Father was obliged to have provided for them, if he had lived; but if Chancery 
ſuch Portions had been deviſed to them by a Stranger, to be paid or pay- ct diſ- 
able at ſuch an Age, their Legacies ſhould not carry Intereſt in the mean pomer ol 
Time, becauſe he, being a Stranger, was under no ſuch Obligation to awarding 
provide for them. | Maintenance 

| o Chi . 

So where a Father, by his Will, gave 2000. a- piece to his 8 
Daughters, payable at Twenty-one, and charged on Land and Perſonal — 4% 
Eſtate, and the Perſonal Eſtate being exhauſted in Debts, my Lord Lage 
Chancellor held they ſhould have a reaſonable Maintenance out of the 
Real Eſtate until their Legacies became payable, and allowed them 80 J. 


per Ann, each, 


(L) Df the Executor's Aſſent to a Legacy. 


Lthough the Teſtator diſpoſes of Goods and Chattels, and Sums Godolph. 
of Money, to Legatees, yet they all paſs to the Executor, and he e 
nas them in nature of a Truſtee, and he alone has a (5) Title in Law 4 * 
to them, and nothing paſſes to the Legatee, nor can any Legatee take any ( And 
Thing to him deviſed without the Executot's Aſſent; for were it other- therefore if 
wiſe, it might be in the Power of a Legatee to ſubject an Executor to a2 Legatee 


Devaſtavit, which would diſcourage all Perſons from taking upon them 7 
the Office of an Executor. Thing de- 
viſed, with- 


out the Aſſent of the Executor, he may have an Action of Treſpaſs againſt him. Dyer 254. Keilw. 
128. 


But this Matter of Aſſent is only (c) a perfecting Act for the Security Of. Ex. 29. 
of the Executor, for it is the Will of the Teſtator which gives the In- Codolph. 
tereſt to the Legatce, and therefore the Law does not require any exact _ 26 
Form in which it is to be made. Hence any Expteſſion or Act done by (c) Ang 54 
the Executor, which ſhews his Concurrence or Agreement to the I hing like an At- 


deviſed, will amount to an Aſſent. | torament of 
: | a Tenant to, 


the Grant ot 
a Reverſion. March 137) - And therefore a ſmall Matter will amount 10an Aﬀent. Vern. 90, 460. 


HF * 358.— And which the Legatee may compel the Executor to do in the Spiritual Court, 
arch 127. 


* As if the Executor ſays to the Legatee, I wiſh you Joy of the Ting“ Page 488 
deviſed to you, or I am content that you have it according tothe Will; oi it Plow. 53. 
one offers the Executor Money, or ſeems willing to purchaſe a Horſe, Ec. 5 Co. 29. 
deviſed to J. S. and the Executor directs him to the Legatee ; or if the 4 Cs. 
Executor himſelf offers the Legatee Money for the Horſe, c. theſe and Tg 
the like Acts amount to an Aﬀent. | | 

Hence it hath been held, that if a-Specific Legacy be deviſed, as three Hill. 5 Ann. 
Gowns, Sc. and the Legatee takes Money in Satisfaction of them, that Becker: and 
this amounts, firſt to a Conſent of the Executor to the Legacy, or Deviſe 
of them, and then it is a Sale of them by the Legatee or Deviſee to the 
Executor for the Money eo inſtunti. 


— 


And 


SL OG &K:©.4:K--& 


March 136. And as an Aſſent is but a perfecting Act, the Executor cannot, after he 
Cro. Jac. has once given it, revoke the ſame ; neither can it be given on (a) Con- 


614, 616. W 13 3 
2 Vent. 360. dition, ot on any Limitation or ReltriQtion whatſoever. 


(a) If the #4 
Executor deliver to the Legatee the Goods bequeathed to him, to re- deliver them to him again a 
ſuch a Day, this is a good Aſſent, and the Words ol Re-delivery are void. Leon. 130, 131. 


March 136. If A. deviſe a Term to B. for Life, Remainder to C. and the Executor 

8 Co. 96. aſſents to the Deviſe to B. this will amount to an Aſſent to the Deviſe over 
to C. and veſt the Intereſt in him accordingly, 

10 Co. 47. Tf one is himſelf both Executor and Deviſee, and he enters generally, 

_ = without Claim or Demonftration of Election, he ſhall have the Thing 

— Fu. deviſed as Executor, which is the firſt and general Authority, unleſs he 

223. elects to take it as Deviſee. 

2 Co. 37. ; 

Lev. 25. As where a Man, poſſeſſed of a long Term for Years, deviſed it to his 

Liter et and Wife for Life, Remainder to Truſtees for his Son's Life, &c. and made 

5 his Wife Executrix ; and it was held, that the Wife took the 'Term wholly 

as Executrix, in the firſt place, till ſhe agreed to the Deviſe; but it being 
proved that ſhe ſaid, /be would take the Term according to the Will, it waz 
held by the Court to be a ſufficient Aſſent. 

Lev. 25. So in a like Caſe, where the Wife ſaid, that the Son was to have the 
Eflate after her, and this was reſolved to be a ſufficient Aſſent. 
Co 29 Cro. An Executor may aſſent before Probate of the Will, and if there be 
— nah two or more Executors, the Aſſent of any one of them will be ſufficient; 
G. Side alſo it is faid, that an Infant Executor may aſſent, eſpecially if he be above 


Tit. Execu- the Age of ſeventeen Years. 
ters and Ad- 


3 If a Man deviſe a Term to a Child in wentre ſa mere, provided it be a 


437-8. Son, and if not a Son, to J. S. and the Child happens to be a Daughter, 
Eftwart ver. though the Executor aſſents, yet the Daughter cannot take, becauſe here 
Warry, ad- is a Condition precedent that never happened, and the Executor's Aſſent is 


2 hg not material where there is no Deviſe. 
dict. 


_— 


(M) Legacies in what Court, and how p2operly 
recoverable, 


9 T is clearly agreed, that the Eccleſiaſtical Court having Juriſdiction 
1 8 over all Teſtamentary Matters, that, as incident thereto, they have 
clefraſlical, Conuzance of Legacies, and that it is the only proper Court where Lega- 
andTit.Exe-cijes ate to be ſued for and recovered, except in thoſe Caſes where the 
7 4 . Courts of Equity claim a concurrent Juriſdiction with them. 
bo go. hut this Juriſdiction is confined to Gifts of Goods and Chattels ; and 
„Se 489 therefore if a Man, by Will, gives Lands to be ſold for Payment of Debts 
Dyer 151. or Legacies, theſe Legacies cannot be ſued for in the Eccleſiaſtical Courts, 
Palm. 120. but only in a Court of Equity; becauſe it is not a Legacy merely of 


— A Goods and Chartels, but ariſes originally out of Lands and Tenements. 


Cro. Car. 16. 
2 Rol. Abr. 285. 2 Show. 50. pl. 36. 


Cro. Jac. But if a Rent be deviſed out of a Term for Years, the Eccleſiaſtical 
279. Courts may hold Plea thereof; for the Term for Vears being only a Chat- 


— 2 tel, is Teſtamentary, and conſequently the Rent deviſed thereout. 


S 4. 279. 
Lev. 179, 
2 Keb. 8. 


L204 42 220 


If the Legatee takes a Bond from the Executor for Payment of the Le- yely, 38. 

cy, and afterwards ſues him in the Spiritual Court for the Legacy, a Geidwyx 
Prohibition will be granted; for, by the taking the Obligation, the Na- and Goed- 
ture of the Demand is changed, and it becomes a Debt or (a) Duty re- 27, and 4 


Prohibition 
coverable in the Temporal Courts. — 9s 


; cordingly. 
{a) That by giving 2 Bond for Payment of a Legacy at a certain Day, it thereby becomes a Duty, 
and is not to be conſidered as a Legacy. 2 Vern 31. But by Juſtice Dedderidge, an Obligation 
given for Payment of a Legacy does not totally deſtroy the Nature thereof, but the Legatee has it 
till in his Election either to ſue for it in the Temporal or Eccleſiaſtical Court. 2 Rol. Rep. 160. 


Alſo though the Temporal Courts do not directly take Conuzance ofSid. 45. 
Legacies, ſo as to allow of an Action for the Recovery of them, yet may Raum. 23. 
the Executor make himſelf liable to an Action at Common Law, as by 
his Promiſe of Payment; in which Caſe an Aſumpſit will lie F. tBy 29 Car. 


| A. E. 3. . 4. 
No Action ſhall be brought to charge an Executor or Adminiſtrator, on any Special Promiſe, to an- 


ſwer Damages out of his own Eſtate, unleſe the Agreement or ſome Memorandum or Note thereof 
be in Writing, and ſigned by the Party, or by ſome Perſon by him authorized. But as to the Caſe 
in the Text, gu, it Forbearance to ſue, is not a legal Conſideration, and does not therefore take it out 
of the Statute ? | 


As where in Aſump/it the Plaintiff declared that J. S. deviſed a Legacy 2 Lev. 3. 
to him, and made the Defendant Executor, and the Plaintiff intending to 3 > oy | 
ſue him for the Legacy, the Defendant, in conſideration of Forbearance, —— ny | 
promiſed to pay him; the Defendant pleaded divers Bonds and Judgments, Sel. _ 
and Nul aſſets ultra; upon which the Plaintiff demurred, and had Judg- Evid. 5g. 
ment without Argument; for it is not material whether he had Aſſets or no, 11 Mod. gr, 
for he is charged upon his own Promiſe, in conſideration of Forbearance, pl. 15. See 


and a Forbearance of Suit for a Legacy is a ſufficient Conſideration. COND: 


6 
And although the Spiritual Court, having Juriſdiction of Wills and Rol. Abr. 
Teſtaments, have, as incident thereto, Juriſdiction of Legacies, yet if a 298, 299. 
Temporal Matter be pleaded in Bar of an Eccleſiaſtical Demand, they "9%. 8%. | 
muſt proceed in the Eccleſiaſtical Court according to the Common Law, Hetley 57. 
otherwiſe they will be prohibited. - loſt. 608. 
id, 161, 
Therefore, if Payment be pleaded in Bar of a Legacy, and there is but Cro.Eliz.88, 
one Witneſs, which the Eccleſiaſtical Court will not admit, becauſe their 886. ö 
Law requires two Witneſſes, there the Temporal Courts will prohibit , 57 
them, becauſe it is a Matter Temporal that bars the Eccleſiaſtical Demand. Vent. 291. 
Richardes 
and Deſberres, adjudged, 3 Mod. 283. Ld. Raym. 220, 346. 2 Ld. Raym. 1161, 1172, 1211. 
2 Salk. 547. pl. 1. Shetter and Friend, adjudged. Carth. 142. S. C. adjudged. But it is not 
ſufficient Ground for a Prohibition to ſuggeſt that the Spiritual Court objected to the Credibility of a 
Witneſs, nor to ſuggeſt that the Plaintiff had only one Witneſs to prove the Fact, unleſs he alledge 
that he offered ſuch Proof, and it was refuſed for Laſufficiency, Carth. 143, 144. 


It is holden by my Lord Chief Juſtice Holt, that a Deviſee may maintain 2 Salk. 415. 
an Action at Common Law againſt a Ter-tenant for a Legacy deviſed out pl. 1. 


of Land; for where a Statute, as the Statute of Wills, gives a Right, the 3 
Party, by conſequence, ſhall have an Action at Law to recover it, Helt, and 
| 279. S. P. 


per Twiſden Juſtice, 2 Ld. Raym. 937. 
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193. Printing or Writing, or by Signs, Pictures, fc. tending either 
5 Mod. 165. to blacken the Memory of one who is dead, or the Reputation 


12Mod. 221. cf one who is alive, and thereby expoſing him to public Hatred, Contempt 
Ld. Raym. Ridi | 

418, 4 Read. and Ridicule. | 

Stat. 149, . | . . 0.0 

155. (a) It is termed Libellus Famoſus ſeu infamatoria ſcriptura, and from its pernicious Ten. 
dency has been held a publick Offence at the Common Law; for Men not being able to bear the 
having their Errors expoſed to publick View, were found by Experience to revenge themie]ves on 
thoſe who made Sport with their Reputations ; from whence aroſe Duels and Bieaches of the Peace; 
and hence written Scandal has been held in the greateſt Deteſtation, and has received the utmoſt Dif. 
couragement in the Courts of Juſtice. Lamb. Sax. Law 64. BraQ. lib, 3. c. 36. 3 Inſt. 174. 5 Co. 


125, 2 Stra. 791. a 
But for the better Underſtanding the Nature of this Offence, I ſhall 


Hawk. P. C. A is (a) defined a malicious Defamation, expreſſed either in 


conſider, | 
(A) What ſhall be ſaid a Libel, 490. 
And herein, 
1. How far it is neceſſary that it ſhould be in Writ. 
ing. 490. 


2. What Degree of Defamation will amount to a 
Libel. 491. N 

3. What Certainty in the Matter and Application will 
make it a Libel. 493. 

4. Whether any Proceedings in a Court of Juſtice 
will amount to a Libel. 494. 

5. Whether any Thing of this Kind can be juſtified. 


495. 
(B) TUho ſhall be ſaid a Libeller. 496. 
And herein, | 


1. Who ſhall be ſaid the Author or Compoſer of a 
Libel. 496. 
2. Who the Publiſher. 497. 


(G) The Dffenders how puniſhed, 498. 


(A) What ſhall be ſaid a Libel. And herein, 


1. How far it is neceſſary that it ſhould be in Writing. 


7 Co. 128. HIS Species of Defamation is uſually termed written Scandal, and 
Ld. Raym. thereby receives an Aggravation, in that it is preſumed to have been 
en A entered upon with Coolneſs and Deliberation, and to continue longer, and 
2193. propagate wider and farther thamany other Scandal, Bat 


ut 


EL I B+ EB-£, 

* But it is clearly agreed, that not only written or printed Scandal comes *Pa 
within the Notion of a Libel, but alſo may be applied to any Defamation 5 — 
whatſoever, expreſſed either by Signs or Pictures; as by fixing up a Gallows Skin. 123. 
at a Man's Door, or elſewhere, or by painting him in a ſhameful and igno- pl. 9 
minious Manner, as by expoſing a Man and his Wife by a Skimmington or 3 Leb. 378. 
Riding, though a ſpecial Cuſtom 1s alledged for ſuch Practice. 

And ſince the chiet Cauſe for which the Law ſo ſeverely puniſhes all Of-Hawk. 
fences of this Nature, is a direct Tendency of them to a Breach of public P. C. 193. 
Peace, by provoking the Parties injured, and their Friends and Families, to 
Acts of Revenge, which it would be i:npollible to reſtrain by the ſevereſt 
Laws, were there no Redreſs from public Juſtice for Injuries of this Kind, 
which, of all others, are moſt ſenſibly felt; and ſince the plain Meaning of 
ſuch Scandal, as is expreſſed by Signs or Pictures, is as obvious to common 
Senſe, and as eaſily underitood by every common Capacity, and altogether 


as provoking as that which is expreſſed by Writing or Printing, why ſhould 


it not be equally criminal ? 


2. What Degree of Defamation will amount to a Libel. 


As where a Perſon delivered a Ticket up to the Miniſter after Sermon, Sid. 219. 
wherein he deſired him to take Notice, that Offences paſſed now without P!- 4- 
Controul from the Civil Magiſtrate, and to quicken the Civil Magiſtrate to . 773. 
do his Duty, &c. and this was held to be a Libel, though no Magiſttates The King 
in particular were mentioned, and though it was not averred that the Mas ver. Ey. 
giſtrates ſuffered thoſe Vices knowingly. 

A. a Gunſmith, publiſhed an Advertiſement in a common News-Paper, Paſch.4Geo., 
that he had invented a ſhort Kind of Gun, that ſhot as far as others of ;; 5h 
a longer Size, and that he was made Gunſmith to the Prince of Wales; ap . 
and B. another Gunſmith, counter-advertiſed, That whereas, &c. reciting Barnard 
the former Paragraph, he defired all Gentlemen to be cautious, for that X. B. 289. 
the ſaid A. durſt not engage with any Artiſt in Town, nor ever did make 2 
ſuch an Experiment, except out of a Leather Gun, as any Gentleman might be; © rags 
ſatisfied at the Croſs-Guns in Long-Acre, the ſaid B.'s Houſe. And the 
Court held, that though B. or any other of the 'Trade, might counter- 
advertiſe what was publiſhed of A. yet that that ſhould have been done 
without any ee Reflections on him in the Way of his Buſineſs; 
that the Advice to all Gentlemen to be cautious, was a Reflection on his 

O O0 — . Honeſty, 
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page 492 Honeſty, as if he would deceive the World by a fictitious Advertiſement, 

and the Allegation that he would not engage with an Artiſt, was ſetting him 

below the reſt of his Trade, and calling him a Bungler in general Terms, 

and not relative to the precedent Matter; and that the Words except out of a 

Leather Gun, was charging him with a Lie, the Word Gun being vulgatly 

uſed for a Lie, and Gunner for a Liar; and that therefore theſe Words were 

libellous, and gave Judgment accordingly ; and herein the Court held, that 

Words, though not ſcandalous in themſelves, yet being publiſhed in Writ. 

ing, and tending any way to the Party's Diſcredit, were actionable, and 

that all Words were to be conſtrued ſecundum Subjetam Materiam, and to 
+AnyThiog be underſtood by the Court in the fame Senſe that others do f. 


that tends to | 
make a Man ridiculous, or to hinder Men from aſſociating with him, is a Libel ; as chat he ſtinks of 
Brimſtone, and is an o/d ſtinking, old naſty, old itchy, eld Toad, 2 Will, 403. 2 Bur. 980. 


But though every Species and Degree of Calumny and Detraction of this 

Kind are deeined odious in the Lye of the Law, and puniſhable either by 

civil Action or criminal Proſecution, in moſt Caſes, at the Election of the 

Party injured; yet the Court of King's Bench, whoſe JuriſdiQtion herein is 

founded upon the Neceſſity of preventing Quarrels and ill Blood, add which 

deals with this Offence as of dangerous Conſequence to, and deſtructive of, 

the Peace of the Nation, always exerciſes a diſcretionary Power in granting 

an Information for an Offence of this Nature, and will, in many Caſes, 

leave the Party to his ordinary Remedy; as where the Application is made 

(a) As in the (a) after a great Length of Time; fo (5) where the Matter complained of as 

—— of The 4 Libel happens to be true f; ſo (e) where the granting the Information 

K- — would be a Diſcouragement to learned Inquiries ; or (4) where the Matter 
Tri. 9 Geo. complained of was intended for Reformation, not Defamation. 


2. in B. R. 

where the Party, after two Terms, three Seſſions, and one Aſſizes, applied, the Court refuſed to grant 
an Information; though it was agreed, had the Application been recent, an [nformation would have 
been granted. (6) As in the Caſe of an Apothecary, who perſonated Dr. Crew, wrote in his Name, 


and took a Fee, which being publiſhed in a publick Advertitement, a Motion was made for an Infor- 


mation againſt the Publiſher; but the Truth of what was advertiſed being made out, the Court leſt 
the Proſecutor to his ordinary Remedy; Hill. 8 Geo. 1. The King verſus Bicker/lon, Stra. 498. 
Andr. 299. Barnard K. B. 13. (c) As tor publiſhing in a News-Paper, that Ward's Pill and 
Drop had done great Miſchief in twelve different Caics, and that they were a Compound of Poiton 
and Antimony, Cc. 8 Geo. 2, The King verſus R.ber1s. (4) As where a Perſon in a private 
Letter to the Party expoſtulates with him about ſome Vices, of which he apprehends him guilty, and 
defires him to refrain from them; or where a Peiſon ſends ſuch Letter to a Father, in relation ts 
ſome Faults of his Children; which are ſaid to be not at all libejlous, being Acts of Friendſhip, not 
deſigned for Defamation, but Reformation. 2 Brownl. 151, 152. 2 Burn's Eccleſ. Law 779. Bur 
ſuch Matters publiſhed in a News-Paper, though the Pretence be Retormation, is, it ſeems, libel- 
lous, as was agreed 9 Geo. 2, The King verius Knight, 


Tor where the Libel contains pointed Charges, which, if falſe, may be denied by the Party com- 
laining, and the Court ſulpe&s they may be true, an Information will not be granted, unle!s the 
arty complaining denies ſuch pointed Charges on Oath. 


The King So where a Man advertiſed in a public News- paper, that his Wife had 
ue . eloped from him, and cautioned all Perſons from truſting her; and an In- 
8. 2 formation for a Libel being moved for, it was denied, becaule it was the 
229. only way the Huſband could take to ſecure himſelf. 
The King . Sd where it was advertiſed in one of the Daily Papers, that Lady Mord- 
ver. Fen- ington kept an Aſſembly in Meoorfields, and it being counter-advertiſed, by 
1 au. my Lord's Order, that the Perſon calling herſelf Lady Mordington was an 
P 2 Impoſtrix, and that there was no ſuch Perſon, except his Wife, who always 
. 10 B. K. lived with him; the Court refuſed to grant an Information; for tho ſhe 
be ca led aa Impoſtrix, yet that relates to her as aſſuming the Title of Lady 
Mortington, and which ſhe is alledged not to have any Right to; and 
therefore, in this Reſpect, may well be called an Impoſtrix, A Wo 
it- 


L124 


A Writing was directed to General Wills, and the four principal Offi- The King 
cers of the Guards, to be preſented to his Majeſty for Redreſs ; the ver. Bayley, 
Paper contained the Defendant's Caſe, that he furniſhed the Guard at Hill. Dn 
Whitehall with Fire and Candle, for which the Government owed him 8 229. 

ol. that he obtained a Warrant for his Money, and Captain Carr (the 
13 told him, that if he would aflign the Warrant, he would 
procure him the Money; the Warrant was aſſigned, and the Money paid 
* to Carr, who refuſed paying it to the Defendant ; and the Queſtion was, *Page 493 
if an Information ſhould be granted. And the Court held it no Libel, but 
a Repreſentation of an Injury, drawn up in a proper Way for Redreſs, 
without any Intention to aſperſe the Profecutor ; and though there be a 
Suggeſtion of a Fraud, yet that is no more than what is in every Bill in 
Chancery, which was never held libellous, if relative to the Subject 
Matter. | 
| Here it may be proper to inſert the remarkable Caſe of Parſon Prick, Cro. Jac.g:, 
who in a Sermon recited a Story out of Fox's Martyrology, that one Green- 
evood, being a perjured Perſon, and a great Perſecutor, had great Plagues 
inflicted on him, and was killed by the Hand of God; whereas in Truth 
he was never ſo plagued, and was himſelf preſent at that Sermon; ang 
he thereupon brought his Action upon the Caſe, for calling him a perjured 
Perſon ; and the Defendant pleaded not guilty. And this Matter being 
diſcloſed upon the Evidence, Wray Chief Juſtice delivered the Law to 
the Jury, that it being delivered but as a Story, and not with any Malice ar 
Intention to ſlander any Perſon, he was nat guilty of the Words malici- 


ouſly, and ſo was found not guilty f. | + 2%. If the 
| Story was not in the Book > 


3. What Certainty in the Matter and Application will make it a Libel. 


It ſeems to be now agreed, that not only Scandal expreſſed in an open (a) 11 Mod. 
and direct Manner, but alſo ſuch as is expreſſed in Allegory and (a) Irony pl. 5. 
amounts to a Libel ; and that the Judges ate to underſtand it in the ſame 82 5 5 
Manner as others do, without any ſtrained Endeavours to find out Loop- 181. 
holes, or to palliate the Offence, which in ſome meaſure would be to Barnard 
encourage Scandal; as where a Writing in a taunting Manner, reckoning B. 30s. 2 
up ſeveral Acts of public Charity done by one, fays, You ill not play - = 
the Jew, nor the Hypocrite, and ſo goes on, in a Strain of Ridicule; to That a Libel 
inſinuate, that what he did was owing to his Vain-glory ; or where a may be as 
Writing pretending to recommend to one the Characters of ſeveral great well by De- 
Men for his Imitation, inſtead of taking. notice of what they are generally a= — ; 
elteemed famous for, pitched on ſuch Qualities as their Enemies charge RAY — 
them with the want of; as by propofing ſuch a one to be imitated for his in expreſs 
Courage, who is known to be a great Stateſman, but no Soldier; and an- Terms: 
other to be imitated for his Learning, who is known to be a great General, Poph. 252. 
but no Scholar, Wc, which Kind of Writing is as well underſtood to mean N 
only to upbraid the Parties with the Want of theſe Qualities; as if it had 193-4. 
directly and expreſly done ſo. 

And from the fame Foundation it hath alſo been reſolved, that a defa- Hawk F. C. 
matory Writing expreſſing only one or two Letters of a Name in ſuch a 206. Hart's 
Manner that from what goes betore, and follows after, it muſt needs be a 
underſtood ft to fignify tuch a Perſon in the plain, obvious, and natural And on 
Conſtrution of the Whole, and would be perfect Nonſenſe if ſtrained Application 


to any other Meaning, is as properly a Libel as if it had expreſſed the for an In- 


formation 
whole,.me Friend 


to the Party complaining, ſhould, by Afﬀidavit, ſtate the having read the Libe!, and unde: itandings 
and believing it to mean the Party. 
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879. ibel in that Senſe, and over- ruled the Exception. 


Read Stat. Verdict for the King Judgment was arreſted, becauſe it did not 0 who 


1-3-1 


whole Name at large; for it brings the utmoſt Contempt upon the Lay, 
to ſuffer its Juſtice to be eluded by ſuch trifling Evaſions; and it is a 
ridiculous Abſurdity to ſay, that a Writing which is underſtood by every 
the meaneſt Capacity, cannot poſſibly be underſtood by a Judge and 


Jury. | 
Hawk. P. C. But it is ſaid, that no Writing whatſoever is to be eſteemed a Libel, 
195. unleſs it reflect upon ſome particular Perſon; and that a Writing full ot 


obſcene Ribaldry, without any kind of Reflection on any one, is not 
puniſhable at all by any Proſecution at Common Law; but the Author 
. be bound to his good Behaviour, as a ſcandalous Perſon of evil 
ame. 
page 494. But a Scandal publiſhed of three or four; or any one or two of them, 
Poph. 252, is 3 at the Complaint of one or more, or all of them. 
254. he Defendant was charged in an Information with writing a Libel 
3 Mod. 68. againſt the Proteſtant Religion and Biſhops, Innuends the Biſhops of Eng- 
ver. Baxter land; he was found guilty ; and in Arreſt of Judgment it was offered, that 
12Mod.139. the Biſhops libelled were not Engliſh Biſhops, nor could the Innuends ſup- 
Ld. Raym. port ſuch Conſtruction; but the Court took upon them to underſtand the 


The King An Information was prayed for publiſhing a Paper containing an Account 
ver.Ofverne, of a Murder on a Jewiſh Woman and her Child, by certain Jews lately 
_ E arrived from Portugal, and living near Broadſtreet, becauſe the Child was 
gel. Caf. 260. begotten by a Chriſtian ; and the Affidavit ſet forth, that ſeveral Perſons 
2 Barnard mentioned therein, who were recently arrived from Portugal, and lived in 
K. B. 138, Broadſtreet, were attacked by Multitudes in ſeveral Parts of the City, bar- 


166. barouſly treated, and threatened with Death, in caſe they were found abroad 


= go > any more ; and it was objected, that no Information could be granted in 
(a) 3 Salk this Caſe, becauſe it did not appear who in particular the Perſons reflected 
a . 


224 pl. 8. on were; and for this was cited The King verſus (a) Orme, Trin. 11. V. z. 
104 Yew: where an Indictment was exhibited for a Libel called The Ladies Invention, 
486. and alledged to be to the Scandal of ſeveral Ladies unknown ; and after 


— R. the Perſons refleted on were. Sed per Cur. admitting that an Information 
98. 97 Str. for a Libel may be improper, yet the Publication of this Paper is deſervedly 
789. 1 in an Information for a Miſdemeanor, and that of the higheſt 
Libel ſpelt Kind; ſuch Sort of Advertiſements neceſſarily tending to raiſe Tumults 
badly yer and Diſorders among the People, and inflame them with an univerſal Spirit 
N of Barbarity againſt a whole Body of Men, as if guilty of Crimes ſcarce 
29. pl. 33. Practicable, and wholly incredible; and in this Cate was cited the Caſe of 

The King and Franklin, where though only the Words Miniſters were uſed 

in the Libel, yet by ſuitable Averments in the Information, and Proof 

made of thein to the Jury, they found thoſe Miniſters to be Miniſters of 


State to his preſent Majeſty, and the Defendant guilty. 


4. Whether any Proceedings in a Comt of Juſtice will amount to a Libel. ' 


Dyer 285, lt ſeems to be clearly agreed, that no Proceeding in a regular Courſe 
2 Inſt. 228. of Juſtice will make the Complaint amount to a Libel ; for it would be a 
7 5. great Diſcouragement to Suitors to ſubject them to public Proſecutions, in 
4 3 pig reſpect of their Applications to a Court of Juſtice ; and the chief Intention 
Palm. 14s, Of the Law GY Perſons to revenge themſelves by Libels, or any 
188. other private Manner, is to reſtrain them from endeavouring to make them- 
N ſelves their own Judges, and to oblige them to refer the Deciſion of their 
4 Grievances to thoſe whom the Law has appointed to determine them. 

FM Therefore 


LI N BI 


Therefore it hath been reſolved, that no falſe or ſcandalous Matter con- 
tained in (a) a Petition to a Committee of Parliament, or in (6) Articles of | 
the Peace exhibited to Juſtices of Peace, are libellous, (0) Lev. 


Sid, 414. 
2 Keb. 832. (3) 4 Co. 14. 1 Hawk, P. C. 194. 


Alſo it is held, that no Preſentment of a Grand Jury can be a Libel, Moor 625. 
not only becauſe Perſons who are ſuppoſed to be returned without their Hawk. FP. C. 
own ſeeking, and are ſworn to act impartially, ſhall be preſumed to have '9: 
proper Evidence for what they do, but alſo becauſe it would be of the 
utmoſt ill Conſequence any way to diſcourage them from making their 
* Inquiries with that Freedom and Readineſs which the public Good re- Page 495 

uires 

Alſo it is holden by ſome, that no Want of Juriſdiction in the Court Keb. 832. 
to which ſuch a Complaint ſhall be exhibited will make it a Libel ; be- 4 Co. 14. 
cauſe the Miſtake of the Court is not imputable to the Party, but his Hawk. P. C. 
Council ; but herein it is ſaid by Hawkins, that if it ſhall manifeſtly appear 
from the whole Circumſtances of the Caſe, that a Proſecution is intirely 
falſe, malicious, and groundleſs, and commenced not with a Deſign to go 
through with it, but only to expoſe the Defendant's CharaQer, under the 
Shew of a legal Proceeding, there can be no Reaſon why ſuch Mockery 
of public Juſtice ſhould not rather aggravate the Offence than make it 
ceaſe to be one, and make ſuch Scandal a good Ground of an Indiftment at 
the Suit of the King, as it makes the Malice of their Proceeding a good 
Foundation of an Action on the Caſe at the Suit of the Party, whether the 


Court had a juriſdiction of the Cauſe or not F. N. * 


182, 3. 
5, Whether any Thing of this Kind can be juſtified.” - 


It ſeems to be clearly agreed, that in an Indictment or criminal Pro- 5 Co. 128. 
ſ«cution for a Libel the Party cannot juſtify that the Contents thereof are 1 
true, or that the Perſon upon whom it is made had a bad Reputation; Hawk. Fe. 
ſince the greater Appearance there is of Truth in any malicious Invective, 194. 
ſo much the more provoking it is ; for, as my Lord Coke obſerves, in a 
ſettled State of Government the Party grieved ought to complain for every 
Injury done him, in the ordinary Courſe of Law, and not by any Means 
to revenge himſelf by the odious Courle of Libelling or otherwiſe. 

Alſo it ſeems now ſettled, that no Scandal in Writing is any more juſ- The King 
tifiable in a Civil Action brought by the Party to vindicate the Injury Jer: Roberte, 
done him, than in an Indictment or Information at the Suit of the Crown ; g Ges. 2. in 
for though in Actions for Words, the Law, through Compaſſion, admits B. K. agreed 
the Truth of the Charge to be pleaded as a Juſtification, yet this Tender- per Cur. in a 
neſs of the Law is not to be extended to written Scandal, in which the Au- Cale for 
thor acts with more Coolneſs; and Deliberation gives the Scandal a more 7 s 
durable Stamp, and propagites it wider and farther z whereas in Words Branly, 
Men often in a Heat and Paſlion ſay Things which they are afterwards Recorder of 
aſhamed of, and though they ſeem to act with Deliberation, yet the Scan- Farwick. 
dal ſooner dies away, and is forgotten ; and therefore from the greater De- 8 
Fee of Miſchief and Malice attending the one than the other, tho' the vide 4 Vol. 

w allows the Party to juſtify in an Action for Words, yet it doth not for g16. 
written Scandal ; from whence it follows, that the only Favour Truth af- 
fords in ſuch a Caſe is, that it may be ſhewn in Mitigation of Damages in 


an Action, and of the Fine upon an Indictment or an Information. 
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*Page496* (B) Cho ſhall be ſaid a Libeller ; And herein, 
| 1. Who ſhall be faid the Author or Compoſer of a Libel, 


T has been already obſerved, that a Libel may be expreſſed not only by 

I Printing or Writing, but allo by Signs or Pictures; but it ſeems that 

9 Co. 59. ſome of thoſe Ways are eſſentially neceſſary ; and it is laid down in Lamb's 

Poor Cie Caſe, that every Perſon convicted of a Libel muſt be the Contriver, Pro- 
curer, or Publiſher thereof. 

arch. 46. It bath been ſtrongly urged, that he who writes a Libel, dictated b 

s Mod. 163 another, is not guilty of the Compoſing and Making thereof, becauſe 

70 167. Ld. jt appears that another is the Author or Contriver ; but herein the 

2 Court held, that the Writing being the eſſential Part of a Libel, the 

8. Com Reducing it into Writing, in the firſt Inſtance, was a Making, and 

3c9. The differed from a Tranſcribing ; and, according to the Report of this Caſe, 

ing ver, in 5 Mod. it was held, that if (a) one diftates, and another writes, both 


Faine. ate guilty of making it, for he ſhews his Approbation of what he writes. 


9820 * So if one repeats, another writes a Libel, and a third approves what is 
i ſaid that written, they are all Makers of it, as all who concur and aſſent to the 
he who dic-doing of an unlawful Act are guilty ; and murdering a Man's Reputation 
tated cannot by a Libel, may be compared to murdering a Man's Perſon, in which all 


= An who are preſent and encourage the Act are guilty, though the Wound was 


bel, becauſe given by one only. 
he did n t ; | 
write it, and that therefore if the Writer could not, the Crime would go unpuniſhed 7. 


+ Why not indictable for contriving it ?=And if he diQates, is he not quaſi, a Publiſher ? 


Carth. 4. Alſo it hath been held, that Tranſcribing and Collecting libelous Matter 
2 Salk. 417,1s highly Criminal, though it be not found that the Party compoſed or pub- 
G46. pl. 13. liſhed it; for his having it in Readineſs for that Purpoſe when Occaſion 
Ld. Raym. ſerved, or its falling into ſuch Hands after his Death as may publiſh it, 


| 44 add. might be injurious to the Government g. 
The King . 
ver, Bear. T It will not be a Publication of a Libel, if he takes a Copy of it, if he never pub- 


lihes it. Com. Dig. 4 V. 162. (B. 2.) Though he takes a Copy, or reads it by Command of his 
Father or Maſter. R. Mo. 813. So, if a Man delivers by Miſtake a Paper out of his Study, it is not 
« Publication, though it be a Libel. R. 5 Mod. 167- 


2 Salk. 419. [t is faid by Holt Chief Juſtice, that when a Libel appears under a Man's 


Id. Raym. Hand-writing, ard no other Author is known, ke is taken in the Manner, 


ga anch it turns the Proof upon him; and if he cannot produce the Compoſer, 


220, 221s it is hard 10 find that he is not the very Man. 


2 Salk. 419. And it is ſeid to have been reſolved by the Court, that in Libels 
3.6. Raym. Making is the Genus, Compoſing or Contriving is one Species, Writing a 
418 12Mod. ſecond Species, and Procuring to be wiitten a third Species ; and finding 
—_ = * guilty of Writing only, is finding him guilty of one Species of 
making. 
2 Salk. 418. But yet in ſome Caſes the Writing of a Libel may be a lawful or 
"ag my innocent Act, as by the Clerk that draws the Inditment, or by a 
03110. Student who takes Notes of it, becauſe it is not done ad infamiam of 
Comb. 359. the Party; but, abſtractly conſidered, the Writing a Copy of a Libel 
is writing a Libel, becauſe ſuch Copy contains all Things neceſſary 
to the Conſtitution of a Libel, viz. the ſcandalous Matter, and the 


Writing ; 


E11 


Writing; and it has the ſame pernicious Conſequence, for it per- 
tuates the Memory of the Thing, and ſome Time or other comes to be 
publiſhed. 


* 2. Who the Publiſher. *Page 497 


It ſeems to be agreed, that not only he who publiſhes a Libel himſelf, 9 Co. 59- 
but alſo he who procures another to do it, is guilty of the Publication ; and — 
it is held not to be material, whether he who diſperſes a Libel knew any ; WE 
Thing of the Contents or Effects of it or not, for that nothing would be Fitzgib. 45. 
more eaſy than to publiſh the moſt virulent Papers with the greateſt Secu- 
rity, if the concealing the Purport of them from an illiterate Publiſher 
would make them ſafe in diſperſing them. 

And on this Foundation it hath been conſtantly ruled of late, that the 12 Vin. Abr. 
buying of a Book or Paper, containing libellous Matter, in a Bookſeller's 559 — 
Shop, is ſufficient Evidence to charge the Matter with the Publication, Nas, mt. 
although it does not appear that he knew of any ſuch Books being there, or 2 Geo. a. ſo 
what the Contents thereof was; and it will not be preſumed that it was ruled on Evi- 
brought and ſold there by a Stranger ; but the Maſter muſt, if he ſuggeſts — 
any Thing of this Kind in his Excule, prove it. | — 1 


| mond. 
C. J. Fitzgiv. 47. Barnard K. B. 306, 2 Seſ. Caſ. 33. pl. 38. 


The Reading of a Libel in the Preſence of another, without knowing it 9 Co. 59. 
before to be a Fidel, or the Laughing at a Libel read by another, or the Meor 813. 
ſaying that ſuch a Libel is made of J. S. whether ſpoken with or without 1. — 
Malice, amounts not to a Publication of it. ; 

Allo it is held, that he who repeats Part of a Libel in Merriment, with- Moor 627. 
out any Malice or Purpoſe of Defamation, is no way puniſhable : But of | 
this Hawkins makes a Doubt, for that Jeſts of this Kind are not to be en- Hawk. P. C. 
dured, and the Injury to the Reputation of the Party grieved is no way 96. 
leſſened by the Merriment of him who makes ſo light of it. 

But it ſeems to be agreed, if he who hath either read a Libel himſelf, or Moor 813. 
hath heard it read by another, do afterwards maliciouſſy read or repeat any 9 Co. 8g. 
Part of it in the Preſence of others, or lend or ſhew it to another, he hy P. c. 
guilty of an unlawful Publication of it. * 

It is ſaid by my Lord Cote, in the Caſe de Libellis Famoſis, to have been 5 Co. 125. 
reſolved, that if one finds a Libel, (and would keep himſeſf out of Danger) 35 — Abr. 
if it be compoſed againſt a private Man, the Finder may either burn it, or N 
preſently (a) deliver it to a Magiſtrate: But if it concern a Magiſtrate, or () But it has 
other publick Perſon, the Finder ought preſently to deliver it to a Magi» been fince 
ſtrate, to the Intent that by Examination and Induſtry the Author may be ſaid that the 


found out and puniſhed. boy 8 


| Magiſtrate 
was only puniſhable in the Star-Chamber, and that the bare having a Libel in one's Cuſtody was no 
Offence. 1 Vent. 31. — But wide 2 Salix. 418, Carth, 409, 419. 12 Mod. 220. Ld. Raym. 
417. where it is ſaid to be Evidence of his being the Author or Publiſher, 


It ſeems to be a Matter of Doubt, whether the Sending an abuſive 4 Inſt. 180. 
Letter, filled with provoking Language, to another, will bear an Action as3 nll. 17 4. 
for a Libel, becauſe here is no Publication. But it ſeems to be clearly, 5 OG 
agreed, that the ſending ſuch Letter, without other Publication, is an Of- Poph. 5 36. 
fence of a public Nature, and puniſhable as ſuch, in as much as it tends Raym 201. 
to create il] Blood, and cauſes a Diſturbance of the public Peace; and if Med. 58. 


the bare Making of a Libel be an Offence, whether it be publiſhed or not, Sid. 444. 


Lev. 139, 
240. 
Keb. 931. 
2 Keb. 261, 462, 496. See Codb. 406. 4 Co. 14. b. Fitzgib. 47, 87, 65, 122, 253. 11 Mod · 
99. pl. 7. Ld. Raym. 341, 417, 486. Skin. 123. pl. 2. 12 Med. 21k. 


i a Wb 


as it ſeemeth to be holden, ſurely the Sending of it to the Party reflected on 

muſt be a much greater Crime. * 
TheKingver. And on this F oundation the Court of . Bench granted an Informa- 
7 mw , tion againſt a Perſon for ſending an abuſive Letter to Mr. Bernardiſton 
_ . therein calling him Raſcal and Fool; although he ſwore that he wrote this 
B. R. ®* to the Party himſelf, and never made it publit, being only a Piece of 
page 498 private Reſentment. But the Court held, that this Method provoked Per. 
2 Bernard. ſons to Duelling; that the Writing and Sending was a good Publication, 


_ ws and that the Intent of the Party ſhall not be explained by himſelf, 

pl. 2. 

Sand. 133. If one deliver a Paper full of Reflections on any Perſon, in Nature of 2 

—— — 4 Petition to a Committee of Parliament, to any other Perſons except the 

Keb. 832, Members of Parliament, he may be puniſhed as the Publiſher of a Libel, 
in reſpect of ſuch diſperſing thereof among thoſe who have nothing to do 
with it. 

Hawk. P. C. But it hath been held, that the bare Printing of a Petition to a Com- 

| SENG mittee of Parliament, (which would be a Libel againſt the Party com- 

2 — ained of, if it were made for any other Purpoſe than as a Complaint 

Y:de Hardr, in a Court of Juſtice,) and delivering Copies thereof to the Members 

470. of the Committee, ſhall not be looked upon as the Publication of a Libel, 

in as much as it is juſtified by the Order and Courſeof Proceedings in Par- 


liament, whereof the King's Courts will take judicial Notice. 


„ 


(C) The Dffenders how puniſhed. 


Cro. Car. HERE can be no Doubt but that a Perſon who writes or publiſhes 
175. a Libel is ſubject to the Action of the Party injured, in which Da- 
Þ la an Ac- mages ſhall be recovered ; and that being convicted on an Indictment or 
tion for a Information, ſhall pay ſuch Fine, and alſo ſuffer ſuch corporal Puniſhment, 


— as to the Court in Diſcretion ſhall ſeem proper, according to the Heinouſ- 
to be of and neſs of the Crime and the Circumſtances of the Offender 4. 


concerning 

the Plaintiff, Lecafeld verſus Bancroft, P. 5 Geo. 2. Stra. 934. ——— © A Libeller may be fined 
and bound to his good Behaviour, on his Confeſſion in Court, Rex v. Middleton, 9 Geo. Fort. 201. 
At Common Law, on Conviction upon Indictment, he may be fined and impriſoned, according 
to the Nature of the Offence. & Co. 125, 3 Inſt. 174. Cro. Car. 175, c04.—Or may be put in the 


Pillory.. 5 Co. 125 b. | 
[See allo the Statutes W. 1.34. & 2 R. 28. allo 12 R. 2.11 ——As to Scandalum Magnatum, &c. 


for further Particulars of which ſee vol. 4. fo. 404, &c,—Fide alſo 2 Inſt, 226, 7, Cc. on thoſe 
Statutes, and 12 Co. 133. Ce. | 


Limitation 


of 


(A) Df the Limitation of Aﬀions at Common 
Law, and befoze the Statute 32 H. 8. c. 2. 500. 
(B) Ok the Limitation of Real Actions purſuant 
to 32 H. 8. c. 2. and 21 Jac. 1. c. 16. 501. 

(C) Ot the Limitation of Time in regard to Ac- 
tions on Penal Statutes, 504. 

(D) Df the Limitation of Time in regard to 
W Actions, purſuant to the 21 Jac. 1. c. 
16. 506. 


And herein, 


1. Of Actions of Aſſault and Battery. 506. 
2. Of Actions of Slander. 507. 


3. Of Actions ariſing upon Contract and founded in 
Maleficio. 508. 


And herein, 


1. Of what Nature or Degree the Action muſt be ſo as 

to be barred by the Statute.. 508. | 

2. Whether a Tout or Equitable Demand be within the 
Statute. 510. 

3. At what Time the Right of Action ſhall be ſaid to have 
accrued, before which the Statute can be no Bar. 511. 

4. In what Court the Demand muſt be made, or what 

Courts are bound by the Statute. 512. 


(E) Df the Exceptions in the Statute 21 Jac. 1. 
c. 16. and what will ſave a Bar thereof, 513. 


And herein, 


1. What Actions are within the Savings of the Sta- 
tutes. 513. 
2. Of the Exception in relation to Infants, &c. 513. 
3. Of the Exception in relation to Accounts between 
Merchants. 513. | | 
4. Pg the Exception in relation to Perſons beyond 
en. 314. | 
S. Where no Executor or Adminiſtrator to ſue or be 


ſued. 514. 3 


| . * 0 . P 
* Limitation of Actions. "2280499 


LIMITATION or ACTIONS, 


6. Where no Juriſdiftion to ſue on, or where hin. 
dered by ſome Authority. 515. | 

7. Where the Suing out a Writ will ſave the Bar of 
the Statute. 516. 

8. Where a Debt barred by the Statute ſhall be ſaid 
to be revived. 517. 


(F) Df the Manner of Pleading and takin Ad⸗ 
vantage of the Statute of Limitations, : 518. 


— 


—— 


Page 500“ (A) Df the Limitation of Aſtions at Common 
Law, and before the Statute 32 H. 8. cap. 2. 


(a)Bradk. lib T ſeems that by the Common Law there was no ſtated or fixed Time 
2. fol. 2x8, 1 as to the bringing of Actions; for though it be ſaid by (a) Bra&on, 
that omnes Actiones in mundo infra certa tempora Limitationem habent ; 
(5)2 faſt. 96. yet my Lord Coke, (5) ſays that the Limitation of Actions was by Force of 
Co. Lit. 115. divers Acts of Parliament; alſo, ſays he, this general Poſition of Braon's 
4 Co. 19,11. admitted of ſeveral Exceptions. | 
Spelm. But we find that by the antient Law there was a ſtated Time for the 
Oloſſ. 32. Heir of the Tenant to claim after the Death of his Anceſtor, or elſe he loſt 
his Land, according to the feudal Text, Præterea ſi quis infeudatus major 
guatuordecim annis, ſua incuria, wel negligentia, per ann. & diem ſteterit, 
quod feudi inveſtituram a proprio Domino non petierit, tranſato hoc ſpatio, 
feudam amittat & ad Dominum redtat. 
Speics. The _ upon this Period of a Year and a Day, upon ſeveral other 
_ & Occaſions, ſeems to have been deduced from this antient Rule, and on this 
Occaſion was pitched upon, becauſe the Services appointed ſeem to be 
annually computed ; and therefore the Feud was ordered to be taken up 
within ſuch Time as ſuch annual Services became due, or elſe it was loit 
and returned to the Lord ; and the ſame Time that was appointed to the 
Tenant to claim from the Lord, was alſo appointed to make his Claim upon 
any Diſſeiſor; and if no ſuch Claim was made, the Diſſeiſor, dying ſeiſed, 
caſt the Right of Poſſeſſion upon the Heir; and this was to keep the ſame 
Uniformity in point of Time through the Law; as alſo that the Lord might 
be at a Certainty who he might take for his Tenant, and admit upon every 
Deſcent ; and ſince the Heir of the Tenant antiently loſt the whole Land, 
in caſe he did not take it up within Time, it was fit the Lenant ſhould loſe 
the Right of Poſſeſſion in caſe he did not claim within the ſame Time upon 
the Diſſeiſor, that the Heir of ſuch Diſſeiſor might be in Peace, in caſe the 
Perſon that had Right did not make his Claim upon him, and that from 
thenceforth the Lord might receive him into his Feud ; and as upon the 
antient Plan of feudal Conſtitution, if the Heir did not take up the Feud 
within a Year and a Day, a Deſertion and Dereliction was preſumed ; ſo 
alſo if the Diſſeiſee did not claim within the fame Time, the Right of Poſ- 
ſeſſion was relinquiſhed, 
But for the Before the 32 H. 8. cap. 2. certain remarkable Periods were fixed upon, 
ancient Li- within which the Titles upon which Men deſigned to be relieved muſt have 
oh accrued : Thus in the Time of H. 9,7% the dtatute of Merton, cap. 8, at 
7h * 4 which Time the Limitation in a Writ of Right was from the Time of 
2 lat. 94, 96. King Henry 1. by that Statute it is reduced to the Time of King Henry 2. 


2 Rol. Abr. and for Aſſiſes of Merdaunceſtor, they were thereby reduced from = laſt 
Vil, . eturn 


Dies 32, 33. 


Return of King John out of Ireland, which was 12 Johannis ; and for Aſſiſes Hale's Hiſt. 
of Novel Diſſeiſin, a prima transfretatione Regis in Normaniam, which of the Law. 
was 5 Henry 3. and which before that had been poſt ultimum reditum 
Henric' 3. de Britannia; and this Limitation was alſo afterwards by the 


LIMITATION or ACTIONS. 


Statutes Weſtm. 1. cap. 39. and Weſt, 2. cap. 46. reduced to a narrower 
Compaſs, the Writ of Right being limited to the firſt Coronation of Rich. 1, 


— 


a 


(B) Of the Limitation of Real Actions purſuant *Pageso: 


to the 32 H. 8. cap. 2. and 21 Jac. 1. cap. 16. 


HE Limitations above-mentioned being, as hath been remarked, ſets loſt. gs. 


122, 
2 Keb. 45. 


Periods, in Proceſs of Time, of Neceſſity grew too large; whereby, 

as my Lord Coke obſerves, many Suits, Troubles and Inconveniencies did 
ariſe ; and therefore a more direct and commodious Courſe was taken, 
which was to ehdure for ever, and calculated ſo to impoſe Diligence on, 
and Vigilancy in him that was to bring his Action, fo that by one conſtant 
Law certain Limitations might ſerve both for the Time preſent and for all 
Times to come. 4 
And this was effected by 32 H. 8. cap. 2. by which it is enacted, 
That no Perſon ſhall from henceforth fue, have or maintain any Writ of 
« Right, or make any Preſcription, Title or Claim to or for any Manors, 
% Lands, Tenements, Rents, Annuities, Commons, Penſions, Portions, 
« Corodies, or other Hereditaments of the Poſſeſſion of his or their An- 
« ceſtor or Predeceſſor, and declare and alledge any further Seiſin or Poſ- 
« ſeſſion of his or their Anceſtor or Predeceſſor, but only of the Seiſin or 
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Poſſeſſion of his Anceſtor or Predeceſſor, which hath been, or now is, 
or ſhall be ſeiſed of the ſaid Manors, Lands, Tenements, Rents, An- 
nuities, Commons, Penſions, Portions, Corodies, or other Hereditaments, 
within threeſcore Years next before the Tee of the fame Writ, or next 
before the ſaid Preſcription, Title or Claim, ſo hereafter to be ſued, 
commenced, brought, made or had.“ 

And it is further enacted by the ſaid Statute, par. 2. That no manner 
of Perſon ſhall ſue, have or maintain any Aſiſe of Mortdaunceſtor, Coſen- 
age, Ayle, Writ of Entry upon Diſſeiſin done to any of his Anceſtors 
or Predeceſſors, or any other Aion Poſſeſſory upon the Poſſeſſion of 
any of his Anceſtors or Predeceffors, for any Manors, Lands, Tene- 
ments or other Hereditaments, of any further Seiſin or Poſſeſſion of his 
or their Anceſtor or Predeceſſor, but only of the Seifin or Poſſeſſion of 
his or their Anceſtor or Predecefſor, which was or hereafter ſhall be 
ſeiſed of the ſame Manors, Lands, Tenements, or other Hereditaments, 
within fifty Years next before the Te/te of the Original of the fame Writ 
hereafter to be brought.” 

And it is further enacted, by par. 3. of the ſaid Statute © That no Per- 
ſon ſhall ſue, have or maintain any Adion for any Manors, Lands, 
Tenements, or other Hereditaments, of or upon his or their own Serfen 
or Poſſeſſion therein, above thirty Years next before the Teſte of the 


* Original of the ſame Writ hereafter to be brought.” 


And further, by par. 4. That no Perſon ſhall hereafter make any 
Awvowry or Cognizance for any Rent, Suit or Service, and alledge any 
Seiſin of any Rent, Suit or Service, in the ſame Avowry or Cognizance 
in the Poſſeſſion of any other, whoſe Eſtate he ſhall pretend or claim to 
have, above fifty Years next before the making of the ſaid Avowry or 
Coguizance.“ NE 
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LIMITATION or ACTIONS. 


And it is further enacted by the faid Statue, par. 5. That all For. 

% medons in Rewerter, Formedons in Remainder, and Scire facias upon 

« Fines of any Manors, Lands, Tenements, or other Hereditaments, at 

T Vide infrace any Time hereafter to be ſued, ſhall be ſued and taken within #fty + 

503. a. « Years next after the Title and Cauſe of Action fallen, and at no Time 
« after the fifty Years paſſed.” 

Alſo by the ſaid Statute, par. 6. it is enacted, That if any Perſon do 

« ſue any of the ſaid Actions or Writs for any Manors, Lands, Tene- 

e ments or other Hereditaments, or make any Avowry, Cognizance, 

« Preſcription, Title or Claim, of or for any Rent, Suit, Service, or 

Page 502 © * other Hereditaments, and cannot prove that he or they, or his or their 

« Anceſtors or Predeceſſors, were in actual Poſſeſſion or Seiſin of and in 

« the ſame Manors, Lands, Tenements, Rents, Suits, Services, Annuities, 

«© Commons, Penſions, Portions, Corodies, or other Hereditaments, at 

(os) In 8 Co. « any Time or Times (a) within the Years before limited and appointed 

65. the Sta- c jn this preſent Act, and in Manner and Form as is aforeſaid, if the ſame 

— > page be traverſed or denied by the Party, Plaintiff, Demandant or Avowant, 

That noPer-** or by the Party, Tenant or Defendant ; that then, and after ſuch Trial 

ſon or Per- „ therein had, all and every ſuch Perſon and Perſons, and their Heirs, 

| fons _ « ſhall from thenceforth be utterly barred for ever of all and every the ſaid 

— A.“ Writs, Actions, Avowries, Cognizance, Preſcription, Title or Claim 

vowry or Co- hereafter to be ſued, had or made, of and for the ſame Manors, Lands, 

nuzance for Tenements, Hereditaments, or other the Premiſſes, or any Part of the 

any Rent, « fame, for the which the ſame Action, Writ, Avowry, Cognizance, 


_ 15 _ - Preſcription, Title or Claim, hereafter ſhall be at any Time had, ſued 
fame Avow- or made. 


or Conu- 
— in the Poſſeſſion of his or their Anceſtor or Predeceſſor, &c. above forty Years next before 


the making of the ſaid Avowry or Conuzance.———{lt's forty, in Com. Dig. 5 V. 502.] 


Note; This Statute hath the uſual Savings for Infants, Feme Coverts, 
Perſons in Priſon and beyond Sea. 


In the Conſtruction of this Statute it hath been holden, 
That in a (5) Formedon in Reverter or Remainder, or on a Scire facias 
Dyer 315. b. gn a Fine of-ſuch Nature, the Demandant need not mention the Statute in 
5 So in A. order to make out his Title, but the Tenant, if he would take advantage of 
vowry for it, muſt plead it. 
Rent. 
Moor 31. pl. 102. Rol. Rep. 50. 


4 Co. 8. It hath been held, that this S atute, being in Reſtraint of the Common 
And. 15. Law, ought to be conſtrued ſtrictly; and that therefore it does not extend 


2 to a Formedon in Deſce nder, 1 (c) Cefſavit nor Reſcous, 
(e) Not to a 

Cefſavit for two Reaſons. 1. Becauſe this Writ is not compriſed withia the Statute. 2. Becauſe 
the Seiſin of Services is not material nor traverſable in this Writ, Moor 44. pl. 135, —— Whether it 
extends to a Penſion in the Spiritual Court, vide 3 Keb. 366, 392. Vent. 265 ———f See infra 


$03. the Statute of 21 Jac. 1. c. 16. 


8Co. 64. b. If A. by Decd indented, made a Feoffment in Fee to B. and his Heirs, 
— 5 4 rendering 10s. per Ann. to A. and his Heirs, of which Rent A. or his 
— " Heirs, have not been ſeiſed within forty Years, yet the Heirs of 4. may 
Brownl. 169. diſtrain, tc. for the Statute muſt be intended in ſuch Caſes (4) only where 
S. C. before the Statute the Avowant was obliged to alledge a Seiſin; and that 
() So this was where the Seiſin was ſo material, and of ſuch Force, that though it 


1 was by Incroachment, yet it could not be avoided in an Avowry. 


a new Rent 


created by Act of Parliament, Cro, Car. 80, 81, 214. Lit, Rep. 42, Heil. 22, 36, Jon. 2 3 ＋ 
0 


LIMITATION or ACTIONS. 


To a Bill in Chancery, to be relieved touching a Rent charged upon 2 Vern. 255+ 
Lands by a Will, the Defendant pleaded the Statute of Limitations, and Si and 
that there had been no Demand or Payment in forty Years ; and it was . 
held that this Statute concerns only cuſtomary Rents between Lord and 
Tenant, and not any Rent that commences by Grant, or whereof the Com- 
mencement may be ſhewn, 

The Statute does not extend to the Services of (a) Eſcuage, Homage and co. Lit. 118. 
Fealty for a Man may live above the Time limited by the Act; neither a. 
doth it extend to any other Service which by common Poſſibility may not* Iaſt. 95. 
# = or become due within ſixty Years, as to cover the Hall of the *Page 503 
Lord, or to attend the Lord in the War, Ce. aCo. 0. Bo 

vil's Caſe. 


8 Co. 65. 9 Co. 36. 4 Lev. 21. (a) But although Homage, Fealty, and Eſcuage, be out of the 
Statute 32 H. 8. c. 2. yet are they within the antient Statute, 2 Laſt, 96. 


And where the Tenure is by Homage, Fealty and Eſcuage incertain, and z 1g. 96. 
by Suit of Court or Rent, or any other annual Service, the Seiſin of the 4 Co. 8. b. 
Suit or Rent, or any other annual Service, is a (5) good Seifin of the Ho- Winch. 32. 
mage, Fealty or Eſcuage, or other accidental Services, as Wardſhip, He- _— 

, . . 2 Rol. Rep. 
riot Service, or the like. 393. 
| (6) That Sei- 
fin of a ſuperior Service is a Seifin of all inferior Services which are incident thereto. 4 Co. 8. b. 
So Seiſin of Fealty is a ſufficient Seiſin of Homage and Eſcuage; for when the Tenant does Fealty, 
he ſwears to do all other Services. 4 Co. 8, a,--—So Seiſin of Homage is a Seiſin of all ether Ser- 
vices, as well inferior as ſuperior, becauſe in the Doing thereof the Tenant takes upon himſelf to do 
all Services. 4 Co. 8.— But Seiſin of ene annual Service is ne Seiſin of another annual Service; for 
in that Caſe it is the Folly of the Lord, if he hath not an actual Seiſin of the other Service itſelf, when 
it becomes due yearly, 4 Co. g. a. ; 


By the 1 Mar. cap. 5. it is enacted, © That the 32 H. 8. cap. 2. ſhall 
not extend to any Writ of Right of Advowſon, Quare Impedit, or Aſſiſe 
of Darrein Preſentment, nor Jure Patronatus, nor to any Writ of Right 
* of Ward, Writ of Raviſhment of Ward for the Wardſhip of the Body, 
* or for the Wardſhip of any Caſtles, Honours, Manors, Lands, Tene- 
ments or Hereditaments holden by Knights-Service, but that ſuch Suits 
may be brought as before the making the faid AR.” 

By the 21 Jac. 1. cap. 16. for quieting Mens Eſtates, and avoiding of 
Suits, it is enacted, That all Writs of Formedon in Deſcender, Formedon 
in Remainder, and Formedon in Reverter, at any Time hereafter to be 
** ſued or brought of or for any Manors, Lands, Tenements or Heredita- 
ments, whereunto any Perſon or Perſons now hath or have any Title, or 
** cauſe to have or purſue any ſuch Writ, ſhall be ſued and taken within 
„twenty Years next after the End of this preſent Seſſion of Parliament; 
© and after the ſaid twenty Years expired, no Perſon or Perſons, or any of 
** their Heirs, ſhall have or maintain any ſuch Writ of or for any of the 
* ſaid Manors, Lands, Tenements or Hereditaments ; and that all Writs 
of Formedon in Deſcender, Formedon in Remainder, Formedon in Rever- 
ter, of any Manors, Lands, Tenements, or other Hereditaments whatſo- 
ever, at any Time hereaftec to be ſued or brought by Occaſion or Means 
Hof any Title, or Cauſe hereafter happening, ſhall be ſued and taken within 
** twenty Years next after the Title and Cauſe of Action firft deſcended or - 
fallen, and at no Time after the ſaid twenty Years ; and that no Perſon 
or Perſons that now hath any Right or Title of Entry into any Manors, 
„Lands, Tenements or Hereditaments, now held from him or them, ſhall 
** thereinto enter, but within 7aventy Years next after the End of this pre- 
* ſent Seſſion of Parliament, or within twenty Years next after any other 
* Title of Entry accrued ; and that no Perſon or Perſons ſhall at any 
Time hereafter make any Entry into any Lands, Tenements or Heredi- 


** taments, but within gwenty Years next after his or their Right or 0s 
| | * whic 
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LIMITATION or ACTIONS. 


« which ſhall hereafter firſt deſcend or accrue to the ſame ; and in Default 
«© thereof, ſuch Perſons ſo not entering, and their Heirs, ſhall be utterly 
_ 2 and diſabled from ſuch Entry aſter to be made; any former 
« Law, Oc. | 
Provided, That if any Perſon or Perſons that is or ſhall be intitled to 
« ſuch Writ or Writs, or that hath or ſhall have ſuch Right or Title of 
« Entry, be or ſhall be, at the Time of the ſaid Right or Title firſt de- 
« ſcended, accrued, come or fallen, within the Age of one and twenty 
„% Years, Feme Covert, Non compos mentis, impriſoned, or beyond the 
« Seas; that then ſuch Perſon and Perſons, and his and their Heir and 
„ Heirs, ſhall or may, notwithſtanding the ſaid twenty Years be expired, 
„ bring his Action, or make his Entry, as he might have done before this 
% Act, ſo as ſuch Perſon and Perſons, or his or their Heir and Heirs, 
&* ſhall within ten Years next after his and their full Age, Diſcoverture, 
Page 504 Coming * of ſound Mind, Enlargement out of Priſon, or coming into 
« this Realm, or Death, take Benefit of and ſue forth the ſame, and at no 
« Time after the ſaid ten Years. 


In the Conſtruction of this Statute it hath been holden, 
Salk. 283, That the Poſſeſſion of one Joint-tenant is the Poſſeſſion of the other, 
pl. 19. ſeo far as to prevent this Statute. 
_ 288. That a (a) Claim or Entry to prevent the Statute of Limitations mult be 
(a) . by upon the Land, unleſs there be ſome ſpecial Reaſon to the contrary. 


Statute. 


That if a Perſon be barred of his Formedon, he is not thereby hindred to 
Lutw. 781. purſue his Right of Entry which afterwards accrues to him, no more than 
1 a Perſon, who has ſeveral Remedies, and diſcharges one of them, is ex- 


Salk. 339. cluded thereby from purſuing the others. 
I. 8. | | 
2 Salk, 422. pl. 7. S. C. 


2 Salk. 421. If A. has had Poſſeſſion of Lands for twenty Years without Interruption, 
fai 7 IE and then B. gets Poſſeſſion, upon which A. is put to his Ejectment; though 
ne twice A. is Plaintiff, yet the Poſſeſſion of twenty Years ſhall be a good Title in 
ſo ruled by him, as if he had ſtill been in Poſſeſſion ; becauſe a Poſſeſſion for twenty 
Holt. Years is like a Deſcent which tolls Entry, and gives a Right of Poſſeſſion, 

which is ſufficient to maintain an Ejectment. 
Salk. 423 That if one Tenant in Common receives the whole Profits for twenty 
pl. 10. Years, or more, yet this does not bar his Companion ; for the Statute of 
Limitations never runs againſt a Man but where he is actually ouſted or 

diſſeiſed. 
Moor 410. It has been ruled that Copyholds are within the Statute of Limitations, 
becauſe an Act made for the Preſervation of the public Quiet, and no 
Ways tending to the Prejudice of the Lord or "Tenant. 
Comp. In- = But Eccleſiaſtical Perſons are not bound by any of the Statutes of Limi- 
cumb. 429. tations, becauſe it would be a Side-Wind to evade the Statutes made to 
prohibit their Alienations. 


(C) Df 


LIMITATION or ACTIONS. 


(c) Of the Limitation of Time in regard to 
Actions on Penal Statutes, | 


Y the 31 Elis. cap. 5. par. 5. it is enacted, That all Actions, Suits, All popul 
Bills, Indictments or Informations, which ſhall be brought for any 2 oy 
« Forfeiture upon any Statute Penal, made or to be made, whereby the were limited 
« Forfeiture is or ſhall be limited to the Queen, her Heirs and Succeſſots to a certain 
ny, ſhall be brought within /awo Years after the Offence committed, and We. by 7 
«© not after two Years ; and that all Actions, Suits, Bills or Informations, = 7 hy wh 
« which ſhall be brought for any Forfeiture upon any Penal Statute, madepealed by 
« or to be made, except the Statute of Tillage, the Benefit and Suit this Statute, 
« whereof is or ſhall be by the ſaid Statute limited to the Queen, her Heirs 
« gr Succeſſors, and to any other that ſhall proſecute in that Behalf, ſhall be 
« brought by any Perſon that may lawfully ſue for the ſame within one 
« Year next after the Offence committed; and in Default of ſuch Purſuit, 
« that then the ſame ſhall be brought for the Queen's Majeſty, her Heirs 
* or Succeſſors, any Time within the two Years after that Year ended; 
and if any Action, Suit, Bill, Indictment or Information, ſhall be brought 
« after the Time fo limited, the ſame ſhall be void: And it is provided, 
that where a ſhorter Time is limited by any Penal Statute, the Proſecu- 
© tion muſt be within that Time.” 3 
By the 18 Eli. cap. 5. par. 1. it is enacted, That upon every Infor- 4 
hy ks that ſhall be exhibited on any penal — ſpecial Note rege 595 
« ſhall be made of the very Day, Month, and Year of the exhibiting 
thereof into any Office, or to any Officer which lawfully may receive 
« the ſame, without any Antedate. thereof to be made; and that the 
« fame Information be accounted and taken to be of Record from that 
Day forward, and not before ; and that no Proceſs be ſued out upon 
4 ſuch Information, until the latormation be exhibited in Form aforeſaid 
« (fc. and that every Clerk, making out Proceſs contrary to this Act, 
* ſhall forfeit 403.“ 
Alſo it is further enacted by 21 Fac. 1. cap. 4. That no Officer ſhall 
« receive, file or enter of Record, any Information, Bill, Plaint, Count 
« or Declaration, grounded on any penal Statute, (being within the Pro- 
« viſion of the faid Statute of 21 Jac.) until the Informer or Relator hath 
e firſt taken a (a) Corporal Oath before ſome of the Judges of the Court, (a) It hath 
that he believes, in his Conſcience, the Offence was committed within a been adjudg- 


© Year before the Information or Suit within the County where the hey we 
Information or Suit was commenced, Cc.“ receive ns 
' | Information 


without ſuch previous Oath, that yet the Proceedings on it are not erroneous. Cro. Car. 316. & vide 
2 Inſt. 192. 4 Inſt. 272.— gut Qgære, whether the Court on Motion will not ſet aſide ſuch Pro- 


ceſs as having iſſued contrary to the Directions of the Statute. Saik. 376. pl. 19. [In Actions the 
Oath is not now uſed; and guere, if in criminal Proſecutions ?] : 


In the Conſtruction of theſe Statutes it hath been holden, That the 21 Salk, 372. 


Jac. 1. cap. 4. does not extend to any Offence created ſince that Statute E aac; 


ſo that Proſecutions on ſubſequent penal Statutes are not teſtrained thereby, 
but that Statute isto them as it were repealed pro tanto. | | 
That if an Offence prohibited by any penal Statute be alſo an Offence at Hob. 250. 
Common Law, the Proſecution of it, as of an Offence at Common Law 4 Mod. 144. 
is no way reftrained by any of theſe Statutes, N | 
bat if an Information tam quam be brought after the Year on a penal Cro. Car. 
Statute, which gives one Moiety to the Informer, and the other to the = Jos. 
King, it is naught only as to the Informer, but good for the King, 366. 
oL. III. P p ; TH aide 
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LIMITATION or ACTIONS. 


EIFS That if a Suit on a penal Statute be brought after the Time limited, 
* ep. the Defendant need not plead the Statute, but may take advantage of it 
JP For the on the general Iſſue +, 


Statute 
ſays the ſame ſhall be void, conſequently the Party does not owe the Penalty demanded, the Informer 
in ſuch Caſe, not having a Right to demand the Penaliy. | 


Cro. Eliz That the Party grieved is not within the Reſtraint of theſe Statutes, but 
645. may ſue in the ſame Manner as before. 


Noy 71. 

3 Leon. 237. Show. Rep. 354. and Carth. 233. S. P. That where the Penalty is given to the Party 
alone, this is out of the Statute 31 Eliz. c. 5. but per Holt, if given to the King and Party ſeparateh, 
is ſeems within the Statute ; but hereof the other Judges doubted. 


Show. 353, It ſeems doubtful, whether a Suit by a common Informer on a penal 

354% * Statute, which firſt gives an Action to the Party pron, and in his De- 
fault, after a certain Time, to any one who will ſue, be within the Re- 
ſtraint of theſe Sratutes. 

Carth. 232. It has been held by three Judges, that the Suing ont a Laritat within 


—— the Year was a ſufficient Commencement of the Suit to fave the Limi- 


ferd. tation of Time on a penal Statute , becauſe the Latitat is the Original of 


Show. Rep. B. R. and may be continued on Record as an Original. But Holt held 
253.8. C. otherwiſe, for the Action being for a Penalty given by a Statute, the 
Tubes f 00W Plaintiff might have brought an Action of Debt by Original in B. K. 
See infra becauſe the Statute gives the Action; and he held, that there was a Dif- 
£06, a. ference between a Civil Action and an Action given by Statute ; for in 
the firtt Cafe the ſuing out a Latitat within the Tine, and continuing it 
' afterwards, will be ſufficient; but in the other Caſe, if the Party proceeds 
by Bill, he ought to file his Bill within Time, that it may appear fo to be 


upon the Record itſelf. 


Page 506 Ina Debt 9 tam on the Statute 1 I. 5. cap. 4. for practiſing as an At- 


Trin. 3 Car. torney during the Time he was Under-Sheriff, and the Point was on the 
Ce 7 31 Elis. cap. 5. which limits Informers and Plaintiffs in Popular Actions to 
ver. Sect, à Year; the Defendant in this Caſe was taken upon a Teffatum Cap. that 
bore Tefte 13 January, when his Ottce expired in Nowember was Twelve- 
Month before, and ſo a Year and two Months after his Offence ; but by 
antedating the Original, and making it of Mich. "erm before, it was 
brought within the Year; and- Worth and Hyndbam ſaid it was well war- 
ranted by the Practice of the Court, and theretore they would make no 
Rule to ſtop the Filing of the Otigi-al ; but Atkins was againſt it, and ſaid 
&The ſettleait was nothing but a Practice to evade the Statute of 31 Eig. cap, 5.4 


Practice 5 
now is, that the Writ, whether Original, Bill of Middleſex, or Latitat, muſt be actually ſued out, 
within the Time limited by the Statute, that the antedating of the Teſte, will not do, and the real 
Day a out the Writ, may be ſhewn in the Pleadings, fo ſettled in Combe and Zit, 3 Bur. 
1423, Co : 


2 Hawk. Serjeant Hawkins makes it a Queſtion, whether the Clauſe in 31 Elis. 
P. C.272. cap. 5. par. 4. by which it is enacted. That nothing in the ſaid Ad contained 
ſhail extend to Champerty, King's Cuſtoms, or Fereftalling, &c. but that every 

ſuch Offence may be laid in any County; any Thing in the ſaid AR to the 

contrary notwithſtanding, doth except the ſaid Offences out of the above 

recited Clauſe, relating to the Time within which Suits on Penal Statutes 

. muſt be brought; for the Words above-mentioned, vis. but that every 

ſuch Offence may be laid in any County, ſeem to reſtrain the Generality of 

the precedent, - which ſay, that nothing in the Act contained ſhall extend to 

ſuch Offences, | IT 


1 8 
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LIMITATION or ACTIONS: 


(D) Df the Limitation of Time in regard to 
Perſonal Actions, purſuant to the 21 Jac. 1. 
cap. 16, And herein, | 


1. Of ARions of Aſſault and Battery. 


Y the 21 Jac. 1. cap. 16. All Actions of Treſpaſs of Aſſault, Bat- 
« tery, Wounding, Impriſonment, or any of them, ſhall be com- 
« menced and ſued within 2 Years next after the Cauſe of ſuch Acti- 
« ons, or Suits, and not after.“ 
It ſeems, that if a Man brings Treſpaſs for beating his Servant, per Salk. 206. 
uod ſervitium amiſit. this is not ſuch an Action as is within this Branch 6 
of the Statute, being founded on the ſpecial Damage. 1 dag 
831. 
If to an Action of Aſſault, Battery and Impriſonment, the Defendant Lev, 31. 
pleads, as to the Aſſault and Impriſonment, the Statute of Limitations, 
without anſwering particularly to the Battery, otherwiſe than by uſing the 
Words Tranſgreſſio prædicta, it is ſufficient, for theſe Words are an An- 
ſwer to the Whole f. t But the 
general 


Form and beſt Mode of pleading is, to ſay, Not guilty of the Treſpaſs aforeſaid, Te. 


In Treſpaſs for Aſſault and Battery, the Defendant pleaded Non culp. Salk, 423. 
infra ſex Annos by Miſtake, and not according to the Statute, which is 37 on 
but four Years; and upon Demurrer it was adjudged an ill Plea, for if; 11671 
it be conſidered as at Common Law, there was no ſuch Plea ; if on the 6 Nod. 240. 
Statute, the Act is not purſued ; and the Defendant could not take Ifſues. S. 
on it, for Quod eft culp. infra ſex annos is an Iſſue immaterial, becauſe it 2 Ld.Raym- 
may be the Jury might find him Not guilty infra quatuer annes, but guilty 20008 = C 
infra ſex annos. Raym. 438. 
* 2 Of Actions of Slander. page 507 
By the 21 Fac. 1. cap. 16. per 3. it is enaQed, © That all Actions on 
* the Caſe for Words ſhall be commenced and ſued within 2 Years 


next aſter the Words ſpoken, and not after.“ 


In the Conſtruction of this Branch of the Statute it hath been 
holden, 
That an Action of Scandalum Magnatum is not within the Statute. x; Rep. 
342. 
That it extends not to AQtions for Slander of Title, for that is not pro- & _ 648. 
erly Slander, but a Cauſe of Damage, and the Slander intended by the n ns 


tatute is to the Perſon, : Har uod, 
adjudged. Ley 82. Palm. 530. Jon. 196. S. C. adjudged. 


That if the Words are of themſelves actionable, without the Neceſſity Sid. gg. 
of alledging ſpecial Damage, although a Loſs enſues, yet in this Caſe 8 
Statute of Limitations is à good Bar; but if the Words at the Time of 3 th 
the ſpeaking of them are not actionable, but a ſubſequent Loſs enſues, s C. & vide 
which intitles the Plaintiff to his Action, in ſuch Caſe the Statute is no 4 2 * 1. 
ar. | S. C. cited, 
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LIMITATION or ACTIONS, 


Sid. 96. As for calling a Woman Whore, by which ſhe loſt her Marriage ſeven 
Salk. 206. Years afterwards, the Statute is no Bar; for it is not the Words, but the 


ST ſpecial Damage, which is the Cauſe of Action in this Cale, 


was incum- . 6 
bent upon the Plaintiff to prove the ſpecial Damage; otierwiſe the Action would not have laid for 


the Words, 


CroCar. 163. Alſo for calling a Man Thief, and procuring him to be indifted and 
Tepjal and impriſoned for Felony, and the Defendant is found guilty of the Whole; 
Ecwards, the Statute in this Caſe ſeems no Bur, for the Action is not for Words 


7 esch barely, but is an Action upon the Caſe in nature of a Conſpiracy. 


of this Sta- 
tuie that ſays, chat for ſlanderous Words the Plaintiff ſhall have no more Coils than Damages, Ec. 


Sid. 95. That if an Action for Words be founded upon an Indictment, or other 
Matter of Record, it is not within the Statute, but ſuch Action may be 
brought at any Time. 

In an Action for Words, the Defendant pleaded un lacutus eff werba 
918.  predida infra duos annes; and upon a ſpecial Demurrer it was ohjected, 
| Lidiate and that it ought to have been Non culp. infra duos anni; ; for as it is it may 
Butrk. be, the Deſendant ſpoke the ſubſtantial Words of the Slander, and yet did 

not ſpeak all the Words; and yet the Plaintiff could not have a Verdict 

upon this Iſſue ; as in an Action of Debt for ol if the Defendant fays 

on Debet the 1ol. without adding nec aliguem inde denarium, it would be 

naught ; but the Court held the Caſes not alike ; for in an Action of Debt, 

every Penny that ſtands in Demand is of equal Weight; but here the 

. AdQion is founded upon the ſubſtantial Words only, and the werba predida 
mall refer only to them; and it was held well enough. 


3. Of Actions ariſing upon Contract and founded in Maleficio : 
And herein, i 


rt. Of what Nature or Degree the Adion muſt be ſo as ts be barred 
| by the Statute. 


By the 21 Fac. 1. cap. 16. par. 3. it is enacted. That all AQtions of 

«© Treſpaſs Quare Clauſum fregit, all Actions of Treſpaſs, Detinue, Action 
* ſur Trover, and Replevin for taking away of Goods and Cattle, all 
« Actions of Account, and upon the Caſe, other than ſuch Accounts as 
* concern the Trade of Merchandize between Merchant and Merchant, 
„their Factors or Servants, all Actions of Debt grounded upon any 
„Lending or Contract without Specialty, all Actions of Debt for Ar- 
« rearages of Rent, and all Actions of Aſſault, Menace, Battery, Wound- 
« ing and Impriſonment, or any of them, which ſhall be ſued or brought 
4% at any Time after the End of the then Seffion of Parliament, ſhall be 
* commenced and ſued within the Time of Limitation herein after ex- 
preſſed, and not after; that is to ſay, the ſaid Actions upon the Caſe, 
(other than for Slander) and the ſaid Actions of Account, and the ſaid 
Actions for Treſpaſs, Debt, Detinue and Replevin for Goods or 
Cattle, and the ſaid Action of Treſpaſs Quare clauſum fregit, within 
three Years next after the End of the then Seſſion of Parliament, or 
within ii Years next after the Cauſe of ſuch Actions or Suit, and not 
after; and the ſaid Actions of Treſpaſs of Aſſault, Battery, Wounding, 
** Impriſonment, or any of them, within one Year next after the End 
of the then Seſſion of Parliament, or within four Years next after the 


** Cauſe of ſuch Actions or Suit, and not after; and the ſaid Action * 
the 
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„ the Caſe for Words, within one Year after the End of the then Seſſion 
« of Parliament, or within 2wo Years next after the Words ſpoken, and 
« not after. 
« Nevertheleſs, that if in any the faid Actions or Suits Judgment be 
« given for the Plaintiff, and the fame be reverſed by Error, or a Verdict 
« vaſs for the Plaintiff, and upon Matter alledged in Arreſt of Judgment, 
the Judgment be given againſt the Plaintiff, that he take nothing by his 
« Plaint, Writ, or Bill; or if any the ſaid Actions ſhall be brought by 
Original, and the Defendant therein be outlawed, and ſhall after (Ca) (e) Whether 
« reverſe the Outlawry, that in all ſuch Caſes, the Party Plaintiff, higreverſed by 
« Heirs, Executors or Adminiſtrators, as the Caſe ſhall require, may len or Wnt 
, . ; . . > o of Error, not 
« commence a new Action or Suit from Time to Time, within a Vear materia! 
after ſuch Judgment reverſed, or ſuch Judgment given againſt the Cro. Car, 
© Plaintiff, or OQutlawry reverſed, and not after. 294-5. 
Provided, That if any Perſon or Perſons, that is or ſhall be intitled Winch. 82. 
© to any ſuch Action of Treſpaſs, Detinue, Action ſur Trover, Replevin, Jon. 31% 
© Actions of Accounts, Actions of Debt, Actions of Treſpaſs for Aſſault, 
« Menace, Battery, Wourding or Impriſonment, AQions upon the Caſe 
« for Words, be or ſhall be, at the Lime of any ſuch Cauſe of Action, 
« given or accrued, fallen or come, within the Age of Twenty-one Years, 
6 | vg Covert, Non compos, impriſoned, or beyond the Seas ; that then 
„ ſuch Perſon or Perſons ſhall be at Liberty to bring the fame Actions, fo 
« as they take the ſame within ſuch Times as are before limited, after 
* their coming to or being of full Age, diſcovert, of ſane Memory, at 
© large, and returned from beyond the Seas, as other Perſons having no 
« ſuch Impediment ſhould have done.” 
Here we ſhall confider and ſet down ſuch Caſes, about which there 
hath been any Conteſt, as to the Actions being grounded on a Contract _ 
* or Lending, as the Statute ſpeaks ; thoſe by (6) Specialty, as all others Page 509 
of a ſuperior Nature, being plainly excepted out of the Statute. (b)But tho? 


2 Bond or 
Specialty be out of the Statute, yet it ſeems to be the Practice at this Day, where an Action is 
brought on a Bond of twenty Years ſtanding, and on which no Intereſt has been paid for that Time, 
to admit the Defendant on a Plea of /i, ad diem. to give this Matter in Evidence, which, from 
the Length of Time, will be Preſumptive Proot of Payment.—So in Chancery, an Obligee on « Bond 
of twenty Years ſtanding was refuſed any Relief, Chan. Rep. 78, 88, 106. 


tute, the Action being grounded on an Act of Parliament, which is the — 
higheſt Record. Sand. 38 


2 Sand. 66. Sid. 30g» 418. Keb. gs. 2 Kcb. 462. 


So it hath been adjudged, that an Action of Debt for the Arrearages of Hutt. 109, 
Rent reſerved on a Leaſe by Indenture is out of the Statute, the Leaſe by! 1 


. x d Stacy, 
Indenture being equal to a Specialty. Sand. 38 


S. C. cited. 
2 Sand, 66. S. C. cited, and S. P. admitted; and there aid, that the Statute extends to Rent re- 
lerved on Parol Leaſes only, 


Alſo it hath been adjudged, that an Action ef Debt for an Eſcape is Sand. 37. 
not within the Statute, not only becauſe it is founded in Maleficio, and Fore: ver. 
ariſes on a Contract in Law, which is different from thoſe Actions of Debt He. 
on a Lending or Contract mentioned in the Statute, but alſo becauſe it Hos 5 
grounded on the 1 K. 2. cap. 12. which firſt gave an Action of Debt ſor juaged. 

2 Keb. 93. 
5. C. and Sid. 305. S. C. where it is ſaid, that an Action on the Caſe, For an Eſcape is within we 
Statute ;, and by Y/yndham, Debt upon a Tally is not within the Statute. 


an 
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(Y For this an Eſcape, (a) there being no Remedy for Creditors before but by Action 
vide 2 Iaſt.on the Caſe, | 
383. and Title Eſcape. 


Mod. 243. So it hath been adjudged, that this Statute cannot be pleaded to an AQ. 
Cockramver, on of Debt brought againſt a Sheriff for Money by him levied on a Fieri 
e wag Facias, becauſe the Action is founded in Maleficio, as alſo upon the Judg- 
Rep. 79.8 C. ment on which the Feri Facias iſſued, which is a Matter of Record. 


2 Mod. 212, | | . 
See 8 Mod, 171. Will. Rep. 742. pl. 214. 2 Will. Rep. 144. pl. 31. 2 Ld. Raym. 852, 935, 1204. 
Salk. 351. pl. 11. Carth. 153. 5 Mod. 308. 


2 Sand. 64. Tt hath been adjudged, that an Action of Debt on an Award under the 
Sid. 415. Hand and Seal of the Arbitrator, though the Submiſſion was by Parol, is 
| . not within the Statute ; for though in Strictneſs the Award cannot be ſaid 
497» 833. "to be equal to a Specialty, yet by beirg under Hand and Seal it becomes 
S. C. Matter of that Notoriety, that it cannot be liable to any of the Inconve- 
niencies the Statute was made to prevent; ſuch as Perjury in Witneſſes, 
and the Oppreſſion of Defendants when their Witneſſes are dead, or 
Vouchers lot ; alſo it was never intended that the Statute ſhould extend 
to all Kinds of Actions of Debt, but only to thoſe which aroſe on a 
 Cantrad or Lending. 
Hutt. 109. It hath been adjudged, that the Statute does not extend to the Writ 
Sherwinand De rationabili parte bonorum, founded on the Cuſtom of Nottingham, altho' 
7— it conclude in the Detinet ; for this is an original Writ in the Regiſter; 
S. C. adjudg- and though it conclude in the Det inet, is yet a different Action to the com- 
ed. Sand. 37. mon Action of Detinue mentioned in the Statute, which being frequent in 
2 Sand. 64. Practice, is the Detinue plainly intended by the Statute, and not this, 
8. 2 — which being founded on a Cuſtom ſeldom happens; and as the Statute is in 
— Law, Derogation of the Common Law, it ought to be conſtrued ſtrictly. 
2 Keb. $36, An Action of Debt for a Fine of a Copyholder is not within the Sta- 
Lev. 273. Cute. | | 
e. 40. If a Man recovers a Judgment or Sentence in France for Money due to 
per Curiam. him, the Debt muſt be conſidered here only as a Debt by ſimple Contract, 
and the Statute of Limitations. will run upon it. | 
*Page51o It ſeems, that to an Aſumpfit brought by the Aſſignees of a Bankrupt 
2 Lev, 166. for a Debt due to the Baukrupt, this Statute is a good Bar; for though 
the Aſſignment is by Force of an Act of Parliament, yet the Aſſignees 
ſtand only in the Place of the Bankrupt, and can have no other Right nor 
Remedy than he had. 
g Ley. 367. It hath been adjudged, that this Statute is a good Plea in Bar to an 
d. Raym. Aſſumpſit brought by an Attorney for his Fees ; for though the Attorney 
—— and be of Record, yet his Fees are not. | 285 
3 It hath been adjudged, that this Statute is a good Bar to an Action 
8 brought againſt the Drawer of a Bill of Exchange; and that ſuch Bill is 
— 8 not of as high a Nature as a Specialty, (5) neither is it within the Exception 
(6) Carth. in the Statute relating ro Merchants Accounts. 
226. ad- | 
judged. . ; 
: 2. Whether a Truſt or Equitable Demand be within the Statute, 


March 129. [t ſeems clearly agreed, that though the Statutes of Limitations bind the 
2 Salk. 224. Courts of Equity, that yet a Truft is not within theſe Statutes. 

— * And therefore where the Plaintiff, who was the Son and Executor of 
Sir Edna, J Ch. Juſt. Heath, who was made Ch. Juft. at Oxon during the Difference 
Heath ver between the King and Pailiament, but never ſat at We/lminfler-Hall, ex- 
* & hibited a Bill againſt the Defendants, Prothonotaties of the K. B. at that 
4; , 


Time, 
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Time, to have an Account of the Money, Oc. received by them during Ld. Raym. 
that Time by an implied 'Truft Virtute officii; to which the Detendants 14. 
pleaded the Statute of Limitations ; but upon Argument the Plea was 
over-ruled, a 

So where the Plaintiff exhibited a Biil to have an Account of Money Chan. Ca. 
received by the Defendant from his Father, (whoſe Executor he was) ac, >=" 
who gave it to him to compound for his Eſtate, ſequeſtered for Delin- „an, 
quency at Goldſmith's Hall ; and it was ordered accordingly, the Court de- 
claring it a Truft, and therefore not within the Statute of Limitations, 

So where my Lady Hollis lent 10o/l. and in the Note which was given? Vent. 348. 
for it Mention was made, that it ſhould be diſpoſed of as my Lady ſhould 
direct; and a Bill being exhibited for it, the Court held it a Depofitum or 
Truſt, and decreed Payment of it; though otherwiſe it had been barred by 
the Statute of Limitations. 

A Charity is not barred by Length of Time, nor within the Statute ofzVern. 399 
Limitations. 

So it hath been held, that a Legacy is not within the Statute of Limi- Vern. 256. 
tations. | | 

It ſeems to be the Doctrine of Courts of Equity, that Mortgages are Chan. Ca. 
not within the Statute of Limitations, yet where a Man comes in at an MG: - 
old Hand, it hath been ſometimes decreed, that the Poſſeſſor ſhould AC-, 4 8 
count no farther than for the Profits made in his own Time, to diſcou- e. 20 the 
rage the ſtirring in ſuch dormant Titles; alſo the Courts have allowed Redemption 
Length of Time to be pleaded in Bar, where the mortgaged Eſtate bath ®* . 
deſcended as a Fee without Entry or Claim from the Mortgagor, and where prey limit 
the Poſſeſſor would be intangled in a long Account; and in theſe Caſes the ted to 20 


Statute of Limitations hath been mentioned as a proper Direction to go Years, | 
by 7. which vide 
7 Title Mort- 


ares, 
* 3. At what Time the Right of Action ſhall be ſaid to have acts Vide poſt 
before wbich the Statute can be no Bar, — r. — 
| Pageg11 

This Statute cannot be a Bar, unleſs the fix Years are expired after there Godb. 437. 
hath been compleat Cauſe of Action; as if a Man promiſe to pay 10/. to 

S. when he comes from Rome, or when he marries, and ten Years after 

S. marries, or comes from Rome, the Right of Action accrues from the 

appening of the Contingency, from which Time the Statute ſhall be a 
Bar, and not from the Time of the Promiſe. 

So in an Action on the Caſe, wherein the Plaintiff declared, that in Godb. 437. 
Conſideration that he would forbear to ſue the Defendant for ſome Sheep, 37 ifer — 
killed by his the Defendant's Dog, the Defendant promiſed to make him ad 
Satisfaction upon Requeſt, and that ſuch a Time he requeſted, &c, and 
it was held, that the Right of Action accrued from the Requeſt, and 
not from the Time of killing the Sheep; and that therefore the Defend- 
ant could not plead the Statuie of Limitations, the Requeſt being within 
ſix Years, though the killing the Sheep, and Promiſe of Satisfaction, was 
long before. 

So in Aſſumpſit, in conſideration that the Plaintiff would deliver toLev. 48. 
the Defendant ſuch a Deed, the Defendant promiſed, that he would re-/7<66 and 
deliver it to him on Requeſt, and alfo in conſideration that he had, 3, retry 
upon Requeſt, delivered to him another Deed ; the Defendant promiſed to Keb. 177, 
pay him gol. and alledges, that he had delivered to him the firſt Deed, S. C. 
and although at ſuch a Day afterwards he made Requeſt, yet he had not 
re- delivered the firſt Deed, nor paid the gol. the Defendant pleads the 
Statute of Limitations, and that he did not promiſe within fix Years be- 

forg 
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fore the Action brought; whereupon the Plaintiff demurs ; for the Cauſe 
of Action, as to the firſt Deed, did not ariſe upon the Promiſe, but upon 
the Refuſal after Requeſt ; and the Requeſt was within fix Years; and fo 
held the Court. ; 3 
2 Salk. 422. So in Aſſumpſit, in Conſideration that the Plaintiff, at the Defendant's 
pl. 9. Requeſt, would receive A. and B. into his Houſe ut Hoſpites, and diet 


838. them, the Defendant promiſed, c. Non aſſumpſit infra ſex annos was 
Gould aud pleaded ; the Plaintiff demurred, and held no Plea ; for the Defendant can- 
Johnſon. not in ſuch Caſe plead Non nfſump/ſit infra ſex annos; (a) but Adio non 
(a) For this geerewit infra ſex annos; for it is not material when the Promiſe was made, 
vide i Vent. jf the Caule of Action be within fix Years, and the Dieting might be long 
191. | 
3 Keb. 613, afterwards. 
Mod. 99. An Executor, ſeveral Years before the Action why. left ſome 
ertley Houſhold-Stuff in the Houſe, by the Conſent of the Heir, who uſed 
Mountague them after; ard within fix Years of the Action brought, the Executor de- 
e bars mands the Goods, and the Heir refuſed to let him have them; whereupon 
Ld. Raym, T rover was brought, and the Statute of Limitations pleaded. And per Cur. 
282, 838, the Uſer before the Demand was no Converſion, nor Evidence of it, for it 
1099, 1101. was the Conſent of the Executor till then, and the Demand being within ſix 
— Years, the Refuſal which enſued it, and is the only Evidence of a Con- 
= 5 8g, verſion in the Caſe, was within the fix Years ; and (5) if a Trover before 
Will. Rep. fix Years, and a Converſion after, the Statute cannot be pleaded. 
742. pl.214. 
TEL Hayes. 851. Salk. 351. pl. 11. Stra. 686. 2 Stra. 736, 907. Fitzgib. 170. Barnard, X. B. 
335. (6) But for this vide Cro. Car. 245-6, 333. Jon. 25%, 3 Mod. 111, 


Allen 62, In an AQtion upon the Caſe againſt an Executor, the Plaintiff declares, 
9 that upon a Marriage Treaty it was agreed between the Plaintiff and 
Ju age we no Teſtator, that he ſhould pay to the Plaintiff 100/. and whilſt that ſhould 
Body ap- be unpaid he ſhould pay the Plaintiff 10/. per Ann. which Agree- 
pearing for ment was made Anno 1618, and the Action was _— for all the 


— Arrears by the Space of Twenty-eight Years. The Defendant pleaded 


*Page 512 


* the Statute of Limitations; and on Demurrer it was held, that all 
could not be barred by the Statute ; and therefore the Plaintiff had Judg- 
ment, 
2 Salk. 420, Treſpaſs for impriſoning him, and detaining him in Priſon from 32 
pl. 3. Car. 2. till the 3d of April 4 Fac, 2, The Defendant pleaded as to all till 
Coventry 32 Car, 2. ſuch a Day, Non culp. infra quatuor an nos, and as to the Reſt, 
8 a Plaint, and Capias iſſued; the Plaintiff demurred, Ez per Curiam, though 
3 Mod. 110. the Impriſonment be complained of as one continual Impriſonment, yet the 
Comb. 26. Defendant may divide the Time, and plead the Statute as to Part; and the 
| Plaintiff may reply the Continuance; therefore 2s to this, Judgment was 
given againſt the Plaintiff upon his Demurrer, but for him as to the Reſt, 
becauſe the Capias was awarded by the Court ex officio, and it did not ap- 
pear that the Defendant meddled in it. 
6 Mod. 26. In Caſe of Seamen, the Duty does not ariſe from the Conttact, but 
from the Service done; and therefore though the Contra were above fix 
Years, and any Part of the Service within that Lime, it is out of the 
Statute. | 


4. In what Court the Demand muſt be made, or what Courts are bound 
by the Statute, 


8 _ — = 
e e — - 2*2—— 


March 129. Tt is clearly agreed, that the Statute of Limitations is a good Plea in a 
2 $414. 424. Court of Equity; but it ſeems the ſafeſt Way for him who pleads it, in 
Pl, 13. his Anſwer, alſo to ſay, that he has paid the Money, becauſe —_—_— 

the 
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the Court ſuppoſes a Truſt -between the Plaintiff and Defendant, and that 
the Money is a Depofitum in the Hands of the Defendant for the Benefit of 
the Plaintiff; and the Statute of Limitations, as has been obſerved, does 
not reach Truſts. | 

But it ſeems to be agreed, that the Statute of Limitations is no Plea in® Mod- 25, 
the Court of Admiralty, or Spiritual Court, where they proceed according , 1 ju 
to their Law, and in a Matter in which they have Conuzance, pl. 12. » 

Keb. 36 

392. Vent. 146, 343- Raym. 3. Salk. 34. 2 Rol. Abr. 350. pl. 10. 3 Mod. 244. Ci 244 
518. Ld, Raym. 152, 398, 632, $76, 639, 650, 739. 2 Ld. Raym. 838. 8 Mod. 379. 10 Mod. 
263. 11 Mod, 43. pl. 4. Ld. Raym. 1264. Vern, 73, 256, 456. 2 Vern. 141, 235, $49, 694. 
12 Mod. 406. Comb. 138. 


Therefore it hath been agreed, that for a Suit upon a Contract ſuper 6 Mod. 26. 
altum mare, no Prohibition ſhould go upon their Refuſal of a Plea of the 
Statute of Limitations. | + 

So it has been held not to be pleadable to a Proceeding in the Spiritual Salk. 424: 
Court, pro wiolenta manuum infectione ſuper Clericum, becauſe the Pro- pl. 12. 
ceeding is pro reformatione morum, and not for Damages. 

It has been doubted, whether, to a Suit in the Admiralty for Mariners $alk. 424. 
Wages, this Statute is a good Plea ; becauſe it is ſaid, that this is a Matter pl. 12. 
properly determinable at Common Law]; and the allowing the Admiralty s Med. 25. 
Juriſdiction therein, only a Matter of Indulgence, | 

But this is now ſettled by the 4 & 5, Ann. cap. 16. by which it is 
enacted, That all Suits and Actions in the Court of Admiralty for Sea- 

«© mens Wages, ſhall be commenced and ſued within fix Years next after 
* the Cauſe of ſuch Suits or Actions ſhall accrue, and not after.“ 


K 


* 


»„—— 


- 


(E) Df the Exceptions in the Statute 21 Jac. 1.*Pages:; 
c. 16. and what will ſave a Bar thereof: And 


herein, 


1. What AQtions are within the Exceptions of the Statutes, 


Sto this it hath been adjudged, that the laſt Proviſo in the Statute not Cro. Car. 


only extends to thoſe Actions therein enumerated, but alſo to an Aſ- 245» 333- 
ſumpſit, though not mentioned, and to all other Actions on the Caſe, being? _ 4 


of equal Miſchief, ard plainly within the Intention of the Legiſlature. Sid 463. 

| a See Fitzgib. 
8 t, 170, 289, 290, Ld. Raym. 2, 163. Stra. 556, 2 Stra. 719. 2 Ld. Raym. 1427. Barnard 
K. B. 2 Stra. $50, Sid. 53, 60. Style 126. 2 Ld. Raym. 1441. 2 Stra. 737, 907. Barnard 
X. B. 335. Fitzgib, 170. 2 Stra. 1271. 10 Mod. 206, 313. 12 Mad. 444, 486, g68, 379 Ld. 
Raym. 432. Debt upon Eſcape is out of the Statute; Saund. 37. but an Action on che Caſe for 
an Eſcape is not. Sid. 305, So is Debt for not ſetting out of Tithes; for theſe are got grounded 
upon any Contract. Cro. Car. 518. Hutt, 109. | 


2. Of the Exception in relation to Infants, &c, 


As to this it hath been holden, that the Statute being genera!, Infants Lev. 31. 
had been included, had they not been particularly excepted. | 

It hath been holden, that if an Infant, during his Infancy, by his Guar- 2 Sand. 121. 
dian brings an Action, the Defendant cannot plead the Statute of Limita- 
tions; although the Cauſe of Action accrued fix Years before, and the 
Words of the Statute are, That after his coming of Age, &c: 


It 
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Abr. Eq. 304. It hath been held in Chancery, that if one receives the Profits of an In- 
Lckey ver- fant's Eſtate, and fix Years after his coming of Age he brings a Bill for an 


fus Leckey. Account, the Statute of Limitations is as much a Bar to ſuch a Suit, as if he 


had brought an Action of Account at Conumon Law ; for this Receipt of the 
Profits of an Infant's Eſtate is not ſuch a Truſt as, being a Creature of the 
Court of Equity, the Statute ſhall be no Bar to; for he might have had his 
Action of Account againſt him at Law, and therefore no Neceſſity to come 
into this Court for the Account, for the Reaſon why Bills for an Account 
are brought here, 1s from the Nature of the Demand, and that they may 
have a Diſcovery of Books, Papers, and the Party's Oath, for the more eaſy 
taking of the Account, which cannot be ſo well done at Law; but if the 
Infant lies by for fix Years after he comes of Age, as he is barred of his 
Action of Account at Law, ſo ſhall he be of his Remedy in this Court. 


3. Of the Exception in relation to Merchants Accounts. 


Jon. 41. As to the Exception relating to Merchants, it hath been a Matter of 
2 Sand. 124. much Controverſy, whether it extends to all Actions and Accounts relating 
4 287 to Merchants and Merchandize, or to Actions of Account open and current 
2 Keb. 622. only, the Words of the Statute being, That all Ad ions of Treſpaſs, &c. all 
Lev. 298. Actions of Account and upon the Caſe, other than ſuch Accounts as concern 
Vent.go. the Trade of Merchants; ſo that by the Words, other than Tuc 10Ns, 


Mod. 270. ot being {aid Ations of Account, 1t has been inhiſted That tions con- 


— — cerning Merchants are — Ah 

Vide the But it is now ſettled, that Accounts open and current are only within the 

Authorities Statute; and t erefore, if an Account be ſtated and lettled between 

Jepre. Werchantaneiterctan; and a Sum Certain agreed to be due to one of them, 
if in ſuch Cite, he to whom the Money In doe, doen not bring his Action 

Within the Time Timited, he is barred by the Statute, 2 
page 514 So 1t hath been adjudged, That by the Exception in the Statute con- 
Carth. 226. cerning Merchants Accounts, no other AQons are excepted but Actions of 
| Account, wen] 


Carth. 226. Allo it hath been adjudged, that Bills of Exchange for Value received, 
are not ſuch Matters of Account as are intended by the Exception in the 
Satute of Linntations. 3 N 


n 
— . mmm ²—»- 1. 
——ů 
» 


4. Of the Exception in relation to Perſons beyond Sea. 


Cro.Car. It ſeems to have been agreed, that the Exceptions as to Perſons being be- 
245, 333. Yyond Sea, extends only where the Creditors or Plaintiffs are ſo abſent, and 
Jon. 252. not to Debtors or Defendants, becauſe the firſt are only mentioned in the 
_—_ ; Statute ; and this ConſtruQion hath the rather prevailed, becauſe it was re- 
1 puted the Creditor's Folly, that he did not file an Original, and outlaw the 
2 Salk. 420. Debtor, which would have prevented the Bar of the Statute, 
8 But as the Creditors being beyond Sea is ſaved by the 21 Tac. 1. cap. 16. 
—. = ſo now by the 4 & 5 Ann. cap. 16. it is enatted, * That if any Perſon or 
Bar e Perſons, againſt whom there is or ſhall be any Cauſe of Suit or Action 
5 Ann. for Seamens Wages, or againſt whom there ſhall be any Cauſe of Action 
c. 16, Sect. of Treſpaſs, Detinue, Action ſur Trover or Replevin, for taking away 
19. alters Goods or Chattels, or of Action of Account, or upon the Caſe, or of 
3 „Debt grounded upon any Lending or Contract without Specialty, of 
the Defeng. Debt, for Arrearages of Rent, of Aſſault, Menace, Battery, Wounding 
ants being 


beyond Sea, for it does avoid the Statutes, 4 Vin. Abr. 236. pl. 5, 


« 2nd 
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and Impriſonment, or any of them, be, or ſhall be, at the Time of any 
« ſuch Cauſe of Suit or Action | gs or accrued, fallen or come, beyond 
« the Seas, that then ſuch Perſon or Perſons, who is or ſhall be intitled 
« to any ſuch Suit or Action, ſhall be at Liberty to bring the ſaid Actions 
« againſt ſuch Perſon and Perſons aſter their Return from beyond the 
« Seas, Within ſuch Times as are limited for the bringing of the faid Ac- 
« tjons by the 21 Fac. I. cap, 16,” 


5. Where no Executor or Adminiſtrator to ſue or be ſued. 


If A. receives Money belonging to a Perſon who afterwards died Inteſtate, Salk. 42c. 
and to whom B. takes out Adminiſtration, and brings an Action againſt 4 85 — c 
to which he pleads the Statute of Limitations, and the Plaintiff repites, and Sep bann. 
ſhews that Adminiſtration was committed to him ſuch a Year, which wasSkin. 888. 
infra ſex Annos ; though ſix Years are expired fince the Receipt of the Mo-P!. 3. 
ney, yet not being ſo ſince the Adminiſtration committed, the Action is? _ 376. 
not barred by the Statute. g C. 35 


In which laſt 
Book it is ſaid, that Holt was of Opinion, that the Adminiſtrator ſhould have fix Years from the Time 
of granting Adminiſtration, according to Sanferd's Caſe cited in Saffin's Cale, Cro. Jac, 60, 61. but in 
the principal Cafe there was Judgment againlt the Plaintiff on another Point. Ld. Raym. 838, 15 10. 
*TFitzgib. 130. 10 Mod. 104, 205, 294, 330. 2 Stra. 871, 1220. 


It is faid in general, that where one brings an Action before the Expira- 2 Salk. 424. 
tion of ſix Years, and dies before Judgment, the fix Years being then ex-. 84 


pired, this ſhall not prevent his Executor . 907. 2 


| next Czſe, 

But if an Executor ſues upon a Promiſſory Note to the Teſtator, and dies ꝓrin. ; Geo. 

before Judgment, and fix Years from the original Cauſe of Action ate actu-2. Wilkex 

ally expired, and the Executor of the Executor brings a new Action in four and Huggins, 

Years after the firſt Executor's Death, the Statute of Limitations ſhall be a Barnard. 

Bar to ſuch Action; for though the Debt does not become irrecoverable, p;,, ,335- 

by an Abatement of the Action after the fix Years elapſed by the Plaintiffs, Stra. — | 

Death, yet the Executor ſhould make a receat Proſecution, to which the 

Clauſe in the Statute, that provides a Year after the Reverſal of a Judgment, 

ec. may be a good Direction ; or ſhew that he came as early as he could, 

becauſe there was a Conteſt about the Will, or Right of Adminiſtration; 

for the Statute was made for the (a) Benefit of Defendants, to free them *Page 51 

from Actions when their Witneſſes were dead, or their Vouchers loſt. (a) That the 
Statute of 

Limitations was one of the belt of Statutes, and the Pleading thereof ao Diſparagement to any Body: 

Per Hilt C. J. 7 Mod. 12. 


If there is no Executor agaipſt whom the Plaintiff may bring his Action Vern. 695. 
he ſhall not be prejudiced by the Statute of Limitations, nor ſhall any 
Lackes in ſuch Caſe be imputed to him. 


6. Where no Juriſdiction to ſue in, or where hindered by ſom 
Authority. | 


It ſeems agreed, that there being no Courts, or the Courts of Juſtice be- Keb. 159. 
ing ſhut, is no Plea to avoid the Bar of the Statute of Limitations ; as Lev. zi, 
whete after the Civil War an 4ſumpfit was brought, and the Defendant 111. 
pleaded the Statute of Limitations ; to which the Plaintiff replied, that a 
Civil War had broke out, and that the Government was uſurped by 5 — 

raitots 


Carth. 137. 
2 Salk, 420. 
pl. 1. 
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Traitors and Rebels, which hindred the Courſe of Juſtice; and by which 
the Courts were (b) ſhut up, and that within fix Years after the War 
Things hap- ended he commenced his Action; and this Replication was held ill; (c) for 
pening by the Statute being general, muſt work upon all Caſes which are not exempted 


(5) In Plow, 
9. b. that 


an invincible 


Neceſſity, 


thoꝰ they be | 
againſt the Common Law, or an Act of Parliament, ſhall not be prejudicial. Therefore to ſay the 


Courts were Ahut, is, a good Excuſe, on Voucher of Record. Bro, Tit. Failer of Record. So in the 
Times of Domeſtic Wyr, when the Courts of Juſtice are ſhut, a Deſcent ſhall not take away an Entry, 
though the Diſſeiſin _ in Times of Peace for then the Diſſeiſee would be without all Remedy, 
there being no Courts open to bring his Action in. Co. Lit. 249. (e) In ſome Books it is ſaid, 
that the Defendant rejoined, and ſet forth the Act of Oblivion, and that for Confirmation of Judicial 
Proceedings; and for this Reaſon alſo the Replication was held ill. Keb. 157. Lev. 111. 


by the Exception. 


3 Lev. 283. And in Confirmation of this Doctrine we find, that an Act of Parlia- 
ment was made 1 C. F. M. whereby it is ens cted, that from the 10th of 
December (which was the Day that King James departed, till the 12th of 
March 1688, when King William aſſumed the Government) ſhall not be 
accounted any Part of the Time within which any Perſon by Virtue of the 
Statute of Limitations might bring his Action; but that he ſhall have ſo 
much Allowance of Time as is from the 1oth of December to the 12th of 
March for bringing his Action. 
Lev. 31,111. It is clearly agreed, that the Defendant's being a Member of Parliament, 
Carth. 136, and intitled to Privilege, will not fave a Bar of the Statute ; becauſe the 
137. —— might have filed an Original without being guilty of any Breach of 
Privilege. | 
vern. 53, 4. It is laid, that ifa Man ſues in Chancery, and, pending the Suit there, 
But it ſeems the Statute of Limitation attaches on his Demand, and his Bill is afterwards 
that there diſmiſſed, the Matter being properly determinable at Common Law; in 
1 ſuch Caſe the Court will preſerve the Plaintiff's Right, and will not ſuffer 
2 the Statute to be pleaded in Bar to his Demand. | 


Circum- 
ſtances at - 


tending his Caſe; and therefore in 2 Chan, Ca. 217. it is ſaid, that unleſs the Plaintiff was ſtayed by 
ſome Act of the Court, as Inj unction, &c, the Court will not interpoſe. | 


* 


Sid. 228. If the Statute of Limitations be pleaded to an Action, the Plaintiff to 
nem. *63-ſave his Action may reply, that he had commenced (c) the Suit in an inferior 
Ghepmes, Court within the Lime of Limitation, and that it was removed to Weſt min- 

ter by Habeas Corpus; and this ſhall be allowed by a favourable Conſtruc- 
page 51 6 tion of the Statute of Limitations ; although in Strictneſs the Suit is com- 
1 43. menced in the Court above, when it is removed by Habeas Corpus. 


S. C. þut ; 
ſame Point does not appear. (c) The Plaintiff muſt aver, that the Cauſe of Action in the Court 


below, and that removed, is the ſame. Cro, Car, 294.—But a Difference in Value is not material, 
Vent. 252. p 


2 Salk. 424. So in a like Caſe, where Debt was brought in the Palace-Court, and af- 
pl x. SES, ſome Proceedings there, the ſix Years expired, the Defendant ſued 2 
Phillips, "* Habeas Corpus, and removed the Cauſe into B. R. where the Plaintiff de- 
clared de novo; and the Defendant pleaded, that the Cauſe of Action did 
not accrue within ſix Years before the Tefte of the Habeas Corpus; and this 
was held to be a good Plea; but that the Plaintiff might reply the Suit below, 
and ſhew that to have been within the ſix Years; not that this Suit was a 
Continuance of the Suit below, but that the Plaintiff had rightfully ard 
legally purſued his Right ; and it ſhould not be in the Power of the De- 

+20 x Piaint fendant to defeat or hinder him of a Remedy without any Default f. 

in the Sheriff gu 


ol Lendon'e Court. Stra. 719. Ld? Raym. 142). 


7. Where 
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7. Where the Suing out a Writ will fave the Bar of the Statute, 


It is clearly agreed, that the Suing out an Original will fave a Bar of the Carth. 136. 
Statute of Limitations, and that thereupon the Defendant may be outlawed ; Salk. 420. 
and that if beyond Sea at the Time of the Outlawry, though it ſhall be re- 3 
verſed after his Return, yet the Plaintiff may bring another Original by (a) (a) For this 
Jurnies Accounts, and thereby take Advantage of his firſt Writ. _ Lutw. 
| | 260. 

Alſo it is agreed, that the Suing out a Latitat | is a ſufficient Com- 
mencement of a Suit, to fave the Limitation of Time, becauſe the Latitat Sid. 53, 60. 
is the & Original of B. R. and may be continued on Record as an Original Sab, 223 

7 Soof a Bill 


of Middleſex, & Stra. 550, 734 Ld. Raym. 1441. 


Alſo it hath been ruled, that to a Plea of the Statute of Limitations the 2 Keb. 46. 
Bottle and 


Plaintiff may reply, that he ſued out a Latitat, and continued it down by a 7 
Vicecomes non miſit breve, without concluding prout patet per Recordum ; for TY 
the Latitat Roll is only for the private Uſe of the Court, and no Record. 
So it ſeems the Plaintiff may reps that he ſued out a Latitat of ſuch Style 178. 
a Term, without ſetting forth the Day of the Teſte; and that in ſuch Caſe, —— 
it ſhall have Relation to the firſt Day of the Term +. +Theottuad 
| Day of ſuing 


forth the Writ may be ſhewn in the Pleadings, and if it was not actually ſued out within Years 
after the Cauſe of Action accrued, it will not ſave the Statute.—That the actual Day of ſuing forth 


the Writ may be ſhewn in Pleadings. See Combe and Pitt, 3 Burr, 1423, Ec. 


But though the Suing out an Original, or Lalilat, will be a ſufficient Carth. 144. 
Commencement of a Suit, yet the Plaintiff, in order to make it effectual, 2 Salk. 420. 
muſt ſhew that he hath (9 continued the Writ to the Time of the. Action | obo 101, 


brought. 254. 

. * . * * . * | 3 Mod, 35- 
(5) That the Attorney's writing the Continuances on the Writ in his Chambers, is ſufficient, Sid. 
53. Keb. 140. 


As in Aſumpſit for Fees due to an Attorney, the Defendant pleaded, Non Carth. 144+ 

Aſſumpfit infra ſex annos ; the Plaintiff replied, that on ſuch a Daytwo Years —— . 
before he had ſued out an Attachment of Privilege againſt the Defendant ; 2 Call. — 
upon which Writ taliter proceſſum fuit ; that the Defendant (on ſuch a Day) pl. 2. S. C. 
in Hilary Term anno 2 Will. &c. appeared, and the Plaintiff declared againſt 
him modo & forma, Ec. And upon Demurrer to this Replication it was 
held ill ; becauſe the Plaintiff did not ſet forth any Continuance of this 
Writ of Attachment, (per Vic' non mifit Breve, ) which was ſued out two. 
Years before ; for it is impoſſible that the Defendant ſhould appear in Hilary 
Term anno 2 Will, to a Writ returnable two Years before, and no other 
Writ is ſet forth by the Plaintiff ; but if the Plaintiff, after the taliter pro- 
ceſſum fuit, had ſhewn the laſt Attachment, and the Return thereof, upon 
which, in Truth, the Defendant did appear, it had been well enough 
without ſhewing any of the Continuances. 

An Indebitatus Aſumpſit laid ſeveral Ways; the Defendant pleaded, Adio x Page 517 
non, quia dicit quad billa predie exhibit fuit 20 die Junii, & non antea & Salk 4217. 
quod ipſe ad aliguod tempus infra ſex annos ante exhibitionem billæ præ dic Green ver, 
non aſſumpſit, c. The Plaintiff replied a Bill of Middleſex teſted die lunæ __ 
prox poſt tres ſeptimanas, r. returnable the ſame Day; whereupon was | 
returned Non eft inventus, and continued down by Vic' non mifit breve & 
recep ficut alias, To this it was. demurred, and judgment given for 


Defendant ; for there cannot be ſuch a Bill of Middleſex as this, which is 
| return- 
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returnable the very Day of the Tefte ; and the Statute of Limitations, on 
- which the Security of all Men depends, is to be favoured. 


8. Where a Debt barred by the Statute ſhall be ſaid to be reviyed. 


Salk. 28. pl. It is clearly agreed, that if after the ſix Years the Debtor acknow- 
— * — ledges the Debt, and promiſes Payment thereof, that this revives it, and 
5 Nod. 425, brings it out of the Statute ; as if a Debtor by Promiſſory Note, or 
426. Simple Contract, promiſes within fix Years of the Action brought that he 
2Show. 126. will pay the Debt ; though this was barred by the Statute, * it is revived 
* by the Promiſe; for as the Note itſelf was at firſt but an Evidence of the 
2 Vent. 151. Debt, ſo that being barred, the Acknowledgement and Promiſe is a new 
Evidence of the Debt, and being proved, will maintain an Mumpſit for 
Recovery of it. | 
Carth. 470. Alſo it hath been adjudged, that a conditional Promiſe will revive a Debt 
Heylin v. barred by the Statute of Limitation ; as where to an Aſumpfit by an Exe- 
Salk — cutor for Goods ſold and delivered by the Teſtator, the Defendant pleaded 
pl. 19. the Statute; and upon Evidence it appeared, that the Defendant within ſix 
S. C. Years, being applied to by the Executor for the Debt, ſaid, I you prove 
5 Mod. 428. that I had the Goods, I will pay you ; which being fully proved at the Trial, 
S. C. cited, t as held that this conditional Promiſe revived the Debt; and that though 
made to the Executor, after the Death of the Teſtator, was ſufficient to 
Where maintain the Ifſue ; (a) becauſe the Promiſe did not give any new Cauſe of 
95 Plaine Action, but only revived the old Cauſe, and was of no other Uſe but to 
declared as Prevent the Bar by the Statute of Limitations. | 


Executor, on | 

a Promiſe to the Teſtator, and the Defendant pleaded Non aſſumpſit infra ſex annor ; and upon the 
Trial of the Iſſue it appeared, that there was a new Promiſe made within fix Years, but it was a Pro- 
miſe made to the Plaintiff himſelf, and not to the Teſtator; and it was held per Cur, that he ſhould 
bave declared accordingly. Salk. 28. Dean v. Crane. 6 Mod. 309. S. C. ſaid to be ſo held on a 
Conference with all the Judges. See Ld. Raym. 389, 422, 838, 1101. L'Nay, 1101, to ſame Pur- 
port as to ſhewing Promiſe to Executor.—But there ſix Years elapſed before the new Promile. 
10 Mod. 314. 12 Mod. 223, 444. 2 Will. Rep. 373. pl. 111. 3 Will. Rep. 84, 89, 143. pl. 33. 


Carth. 450. So it hath been held, that a bare (b) Acknowledgement of the Debt 


> Bur, F. within fix Years of the Action, is ſufficient to (c) revive it, and prevent 
2 be fo the Statute, though no new Promiſe was made. 


held by all 
the 22 in er jeanti- Inn. (6) So ſtating an Account of the Goods ſold, March 105-6. (c) In 


s Mod. 426. it is ſaid to be Evidence of a Promiſe. But in 2 Show, 126. pl. 104, 2 Vent. 161-2. 
it is ſaid, that an Acknowledgment is not ſufficient without a Promiſe. [But vide 2 Burr. 1099. cited 


above.] 


But if an Indebitatus Aſumpſit for Goods fold be brought againſt four 
2 vent. Perſons who plead the Statute of Limitations, and it be found that one of 
Haſe Iris them promiſed within fix Years, there can be no judgment againſt him, 
adjudged by for the Contract being intire, it muſt be found that they all promiſed, 


three Jude- | 
es _— Pentris who inclined to the contrary ; becauſe the Plea of Non aſumpfit infra ſex anner im- 
plies a Promiſe at firſt ; and if one ſhould renew his Promiſe within fix Years, it is reaſonable it 
ſhould bind him; and the Flaintiff muſt ſue them ail, or elſe he will vary from the original Contract. 


Page 518 It ſeems to be the Doctrine of the Courts of Equity, that if a Man by 

Szlk. 184. Will or Deed ſubject his Lands to the Payment of his Debts, Debts barred 

pl. 2. by the Statute of Limitations ſhall be paid, for they are Debts in Equity, 

2 Vern 141. and the Duty remains; and the Statute hath not extinguiſhed that, though 
it hath taken away the Remedy. 


Abr.Eq.30 Alſo it hath been ruled in Equity, that if a Man has a Debt due to him 


3 5 by Note, or a Book-Debt, and has made no Demand of it for ſix Vears, 
ver, Bron, | 


ſo 
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ſo that he is barred by the Statute of Limitations ; yet if the Debtor, or 
his Executor, after the fix Years, put out an Advertiſement in the Gazerre, _ 
or any other News-Paper, that all Perſons who have any Debts owing to 
them, may apply to ſuch a Place, and that they ſhall be paid; this (though 
general, and therefore might be intended of legal ſubſiſting Debts only,) 
yet amounts to ſuch an Acknowledgement of that Debt which was barred, 
as will revive the Right, and bring it out of the Statute again. 


— 


00) Of the anner of pleading and taking advan: 
tage of the Statute of Limitations, 


T ſeems to be admitted, that the Statute of Limitations muſt be plead- Lev. 111. 
| ed (a) poſitively by him that would take (5) advantage thereof; (c) and Sid. 253, & 
that the ſame cannot be given in Evidence, eſpecially in an Aſumpſit, be- vide Cro. 


cauſe the Statute ſpeaks of a Time paſt, and relates to the Time of making ur 


the Promiſe. therefore if 

: the Defen- 
dant pleads, that if any ſuch Promiſe was made, it was not within fix Years, and ſo within the Sta- 
tute of Limitations ;, ſuch conditional Plea is not good; vide Head of Pleadings, But purſuant to 
the Statute 4 & 8 Anne, c. 16. for Amendment of the Law, the Defendant, by way of double Plea, 
may plead Non aſſumpfit, and Non aſſumpſit infra ſex annos ; though it may ſeem inconſiſtent, the 
Plea of Non aſſumpſit infra ſex annos implying a Promiſe, _ (5) If a Man deviſe all the Reſt and Re- 
ſidue of his Perſonal Eſtate, after Debts and Legacies paid, to J. S. and ſeveral of the Creditors are 
barred by the Statute of Limitations, who notwithſtanding bring Actions againſt the Executor, and he 
refuſes to plead the Statute of Limitations; yet Equity will not, in favour of J. S. to whom the Sur- 
plus is deviſed, compel the Executor to plead the Statute. Abr. Eq. 3og. Ca/tleton v. Lord Fanſbaw. 
(e) That though it appears upon the Face of the Declaration that the Cauſe of Action did not ariſe 
within fix Years, yet the Defendant ſhall not take advantage of that without Pleading, becauſe there 
might be an Original ſued out, which the Plaintiff cannot otherwiſe ſhew, than by way of Replication, 
upon the Defendant's putting him upon it. 2 Salk. 422-3. 


But in Debt for Rent, upon Ni debet pleaded, the Statute of Limita- — 
tions may be given in Evidence; for the Statute has made it no Debt at l · Sr Holt. 
the Time of the Plea pleaded, the Words being in the preſent Tenſe. 

In Replevin the Defendant pleaded not guilty de capt predict infra ſex Sid. 81. 
annos jam ultimo elapſos ; and though it was urged that this was the ſame unde and 
with pleading Non cepit, and if he did not take, he could not be guilty of 3 
the Detainer; and if this Way of Pleading were not allowed, the Statute 8 C. 
would be intitely evaded as to this Action; yet the Plea was held ill, be- 
cauſe he ought to have anſwered to the Detainer, as well as to the Taking; 
for there may be a Detainer without a Taking ; alſo a Thing may be law- 
fully diſtrained, although unlawfully kept ; as by being put into a Caſtle, 

Tc. by which Means it could not be replevied. | 

In Treſpaſs, for a Treſpaſs done thirteen Years before, the Defendant, 86 
pleads, that infra ſex annos, Ec, non eſt inde culpabilis. Plaintiff replies, Les. >a 
that he brought his Action ſuch a Term, and that within fix Years before Keb. 366. 
that Time the Defendant did the Treſpaſs ; and upon this the Defendants. C. Tee v. 
takes Iſſue, and is found guilty; and it was held, 1/7. That the Defen- N Ye. 
dant's Plea was good in Bar, without pleading the Statute. 24%. That 
the Plaintiff's Replication was no Departure; although it was objected, Page 519 
that he could have replied nothing, but that he was under ſome of the Diſ- | 
abilities, for which there is a Saving in the Statute ; for the Plaintiff is not 
tied to the Time or Place laid in the Declaration, but may vary from it 


upon Evidence ; and ſo when the Defendant, by kis Plea, pleads to a cer- 
tain 
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tain Time or Place, and thereby makes the Time or Place material, the 
(e) Note; Plaintiff may follow him without any (a ) Departure. 
This Caſe , ö 
| ow to differ from Tyler and Wall, Cro. Car. 229. for there the Plaintiff in his Replication varies 
as well from the Time laid by the Defendant in his Plea, as the Time laid in the Declaration. 
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(A) UMhpac it is. 3519. 
(B) How puniſhed. 519. 
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(A) hat it is. 

Co. Lit. 126, M T AIHE Mis defined to be any Hurt done to a Man's Body where- 
128. by he is rendered leſs able in Fighting, either to defend himſelf, 
3lnſt. 62, or annoy his Adverſary ; ſuch as the Cutting off, Diſabling or . 
Ley p.c, Weakening a Hand or Finger, ſtriking out an Eye or Fore- Tooth, or 
111. Oaſtration, Cc. and theſe are properly ſaid to be Maihems, and to come 
under the Notion of Felonies; but the cutting off an Ear, or Noſe, are 

| faid not to be properly Maihems, becauſe they do not weaken a Man, but 
+ Bat, if a only disfigure him f. | = 

Man wound 

another, per qued redditur inutilis ad pugnandum, it (hall be a Mayhem. Co. Lit. 426. b. 288, a, 
Ab, if he cut off his Hand, or Leg. H. P. C. 133. Co. Ent. 52. c. Co. Lit. 288. a,—Or, if he 
break his Leg. 2 loſt. 313. Hard. 408.—If he cut the Veins and Sinews, whereby the Party loſes the 
Uſe of his 2 I Leo, 318, Co. Ent. 52. a.—Or, cut off his Thumb, or any of his Fingers, 
1 Leo, 139. Lit. 288, a,—Or, ſtrike off hie Arm. Co. Lit. 288. a.—Or, if he does any Thing, 
whereby he loſes the Uſe of any ſuch Member, Co. Lit. 288. a.—So, if virilia alterius abſc indit, aut 
caſtravit, 3 Inſt. 63, 118.—80, if he beat out his Teeth. H P. C. 133. Dab. 2 R. 3. 13. b. Co. 
Lit. 288, a lf he cut him acroſs the Noſe, whereby he loſes his Smelling. Dub. 2 R. 3. 13, b. 
So, if he put out his Eye. Co. Lit. 288. a.—lt he break his Skull. Co. Lit. 288. a.—But Cut- 


ting off an Ear is no Mayhem, H. 133,—Mayhem is juſtified in Defence of his Life. 2 Rol. 547. l. 
40.—Or, Member. Co. Ent. 52. | 8 | 


* 


— 


(B) Pow puniched. 


Brad. 14. D the Old Common Law Caſtration was puniſhed with Death, and 
3 Iaſt. 62. other Maibems with the Loſs of Member for Member ; but of later 
t Cutting Days Maihem was puniſhable only by Fine and Impriſonment f. 

out Tongues, 

- Maiming, &c, made Felony by 


5 H. 4. e. 3.—Cotriag off the Eats of a Man, or the Tongue of 4 
Beaſt, puniſhed with treble 


ges, and 100. Fine, by 37 H. 8. e. 4. ſ. 4. 


And 


* 


as.-: A.M 


And by the Statute (5) 22 & 23 Car. 2. cap. i. it is enacted. That if 
any Perſon ſhall on purpoſe, and of Malice forethought, and by lying in 
« wait, unlawfully cut out, or difable the "Tongue, put out an Eye, ſlit the 
«« # Noſe, cut off a Noſe or Lip, or cut off or ditable any Limb or Member *Page 5 20 
of any Subject of his Majeſty, with Intention in ſo doing to maim or 
« disfigure, in any the Manners before-mentioned, ſuch his Majeſty's Sub- (6) 2 — 
ject, that then, and in every ſuch Caſe, the Pei ſon or Perſons fo . 
ing, their Counſellors, Aiders and Abettors, knowing of and privy to Affault that 
« the Offence as aforeſaid, ſhall be and are by the ſaid Statute declared to was made on 
* be Felons, and ſhall ſuffer Death as in Caſes of Felony without Benefit Sir 7% Co- 


ventry, 2 


** of Clergy. Member of 
the Houſe of Commons, by ſlitting his Noſe, and thence called Coventry's Act. 


I 


Provided, that no Attainder of ſuch Felony ſhall extend to. corrupt 
© the Blood, or forfeit the Dower of the Wife, or the Lands, Goods of 
« Chattels of the Offender. 

If a Man attack another of Malice forethought, in order to murder him Srat. V. Vol. 
with a Bill, or any other ſuch like Inſtrument, which cannot but endangers: f. 211. ſo 
the maiming him, and in ſuch Attack happen not to kill, but only to maim ruled in 


him, he may be indicted on this Statute, together with all thoſe who were C, 3 1 


his Abettors, Tc. and it ſhall be left to the Jury on the Evidence, whether ther with 
there was a Deſign to murder by Maiming, and conſequently a malicious Weedburne 
Intent to maim, as well as to kill; in which Caſe the Ottence is within the were con- 


: ; emaed and 
Statute, though the prunary Intention was Murder. peep agen 


Suffc1k Afliſes, 8 Geo. 1. for Slitting the Noſe of Mr: Cri/#*, 


+ Rrurp by Abies. For a Threat, Aſſault, Battery, or Mayhem, the Party ſhall 
| have a Remedy by Action of Treſpaſe, guare minat impeſuit ita quod, &c. Lut. 1428, 
Lare in ipſum inſultum fecit & igſum verberavit, &c. F. N. B. 86. I. —And ſuch is the 
Form, tho“ he does not wound him. F. N. B. 86. K.—2uzare in 1pſum inſultum ferit, 
verberavit, vulneravit, & impriſenavit, &c. F. N. B. 86. K.— Lare, cepit, impri- 
ſenavit, & in Priſena gueſque finem, Cc. feciſſet, detinuit. F. N B b6. K.—As to the 
Declaration in Treipaſs, tor Battery, Sc. and the Pleas to it. Jide Com. Dig. 5 V. 
Tit. Pleader. (3 M. 3. Cc. 11, Sc. 18. Cc.) 

By Iadictment.— So Mayhem is the greateſt Offence under Felony. Co. Lit 127. g.— 
So, fer a Mayhem a Man may be indicted, finec, and ranfomed. Co. Lit. 127. 4. b. 3 loſt. 
63 —Tho' the Mayhem be done by himſelf, Co. Lit. 127. b—Tho* the Perſon be 
bis Villein, who cannot maintain an Action for it againſt his Lord. Co. Lit. 127. . 
8 an Indid ment lies fer an Aſſault, Battery, or Imptiſonment of a Subject. Com. 

ig. 1 V. 626. 

When — — ſhall be increaſed fer a Mayhem. If the Declaration mention 4 
Mayhem, the Court, upon View of the Mayhem, may increaſe the Damages given by 
the Jury, 1 Rol. 572.1. 10, 15. R. 1 Leo. 139.—Tho? the particular Part in which the 
Mayhem was, be not ſpecified. R. Hard, 408 —So, in Battery, where the Manner of 

the Battery is deſcribed, the Court, upon View, may increaſe the Damages. Per Hale. 
Hard, 408.--So the Court may increaſe Damages, upon View, and Examination of Wit- 
neſſes, where the Declaration is general quod maihemawvi?, without making any Deſcrip- 
tion of the Mayhem, it the Judge of Aſſiſe certity the Particulars of the Mayhem, or 
be in Court, and affirm, that the Particulars, now proved, were given in Evidence at 
the Trial. 1 Sid. 108.—But where the Declaration does not mention a Mayhem, nor 
deſcribe the Manner of the Battery, the Court cannot increaſe the Damages upon View. 
Hard 408.—80 if the Mayhem was not the Act of the Defendant directly, but by an 
Horſe, aſter the Plaintiff was thrown down by the Dgfendant. R 1 Sid. 433.—Or, by 
a Gun, which the Defendant let off, and which maimed the Plaintiff againſt his Will. R. 
1. Sid. 108,—So if the Declaration be general gued maibemavit, without deſeribing 
bow, and the Judge does not certify it. 1 Sid. 108. | 

By Appeal. —$0 he may proſecute his Appeal of Mayhem. Han. Ent. 270. Co. Ent. 
£0, c. And the Writ of Appeal, and Indictment ſhall ſay, qued felonice mayhemavir, 
3 Inſt. 63, 118.—To an Appeal of Mayhem, the Defendant may plead Net guilty. 
Han. 271,-$6, if he did it Se defendendo, he may plead in Bar, Sn aſſault demeſne, 
Han. J's 277. Co. Ent, $2.—And he muſt plead it; for he cannot give it in Evidence 
upon Net guilty. 2 laſt, 316.— So the Defendant may plead a Releate of the Mayhem. 
Com. Dig. 1 V. 599.—Or, of all AQtion« perſonal; for the Damages only are recovered 
in ſuch Appeal. Lit. ſ. $02.--So the Defendant may plead 201. or other Sum given in 
3 Han. 274. — A Recovery in Treſpaſs for the ſame Mayhem, Co. Ent. 
LO, b. | 


Vol.. II. Q q Maintenance, 


Maintenance, and the Offence of 
Buying or Selling a pretended 
Title. 


Co.Lit. 368. AINTENANCE in general 1 an unlawful Taking 
b M in Hand, or Upholding of Quarrels, or Sides, to the Diſtutb- 


8 208, | ance or Hindrance of common Right; and is faid to be 
Hawk. P. C. twofold = 
- ff 366. 1. Ruralis, or in the Country ; as where one aſſiſts another in his Pre- 


ans 1 in relation to Matters wherein he is no Way concerned; for this 
' Kind of Maintenance is puniſhable at the King's Suit by Fine and Impriſon- 


2 Inft.212, 2- Curialis, or in a Court of Juſtice, where one officiouſly intermeddles 

2 Rol. Abr. in a Suit depending in any ſuch Court, which no Ways belongs to hin, 

115. by aſſiſting either Party with Money, or otherwiſe, in the Proſecution or 
Defence of any ſuch Suit. 


Of this ſecond Kind of Maintenance there are ſaid to be three Species : 


1. Where one maintains one Side to have Part of the Thing in Suit, 


which is called Champerty ; and for which wide Tit. Champerty. 5 
* 2, Where one laboureth a Jury, which is called Embracety; and for 


which vide Tit. Embracery. 
Where one maintains another without any Contract to have Part 


of the Thing in Suit, which R goes under the common Name of 
Maintenance; and of which in the following Order. 


(A) What ſhall be ſaid to amount to an At of 

Maintenance. 521. | 

(B) Jn what Reſpetts ſome ſuch Acts may be juſ: 
titted, 522. ON ; | 


And herein, | 
1. How far they are juſtifiable in reſpe@ of an Intereſt. 


in the Thing in Variance. 522 
2. How far in reſpect of Kindred or Affinity. 523. 
3. How far in reſpect of other Relations; as that of 


Lord and Tenant, Maſter and Servant. 523. 
4. How 


Page 521 


MAINTENANCE, & 


4. How far in reſpe& of Charity. 523. 
5. How far in reſpe& of the Profeſſion of the Law. 


* 


(C) pow Maintenance is reſtrained and puniſh- 
ed by the Common Law. 524. 
O) How reftrained and puniſhed by Statute. 


524. 
(E) Df the Dffence of Buying oz Selling a pꝛe⸗ 
tended Title, 525. 


—_— 


(A) CUhat ſhall be ſaid to amount to an Att of 
Maintenance. 


II is faid, that not only he, who aſfiſts another with Money in his g. , Nlaigt. 
Cauſe, as by retaining Counſel for him, or otherwiſe bearing him out,, 14. 

in the Whole, or Part of the Expence, but alſo he who, by his riendſhip 2 Rol. Abr. 

or Intereſt, ſaves him that Expence, which otherwiſe he may be put to, is 116. 

guilty of Maintenance ; as where one perſuades, or but endeayours to per- png f. c. 

ſuade, a Man to be of Counſel for another gratis 1. + But 9. If 


this is any 
| Offence, where there is juſt Cauſe of Suit? 
Alſo it ſeems to be an Act of Maintenance to open Evidence to the Jury, Hetl. 28.79. 
or to give Evidence officiouſly without being called upon to do it, or to Cro. Eliz. 
ſpeak in a Cauſe as one of Counſel with the Party, or to retain an Attorney i. Abr. 
for him; and ſome have ſaid, that it is Maintenance even barely to go gj. 
along with him to inquire for a Perſon learned in the Law f. 2 Nel. Aba 


8. 
: 1 8d qu. 28 
It ſeems to be Maintenance for a Man of great Power and Intereſt to — * 


ſay publickly, that he will ſpend 201. an one Side, or that he will give 
ond os wooded the Jury; and it hath been faid to be Maintenance for — — 2 
ſuch a Perſon to come to the Bar with one of the Parties, and ſtand by „eral Autho- 
him while his Cauſe is tried, without Unie any Thing: But a Promiſe rities there 
to maintain another is not Maintenance, unleſs it be in teſpect of the pub - cited. 
lie Manner in which it is made, or the Power of the Perſon by whom it 
is made. | | 

lt is ſaid to be Maintenance for a Juror to ſolicit a Judge to give Page 622 
Judgment according to the Verdict; but it ſeems to be no Maintenance Hawk. P. C. 
for a Juror to exhort his Companions to join with him in ſuch a Verdict as 280. 
he thinks right. : 

It ſeems to be no Maintenance for a Man to give another friendly Advice Hawk. P. C. 
what AQion is proper for him to bring for fuch a Debt; or what Method #9 
is ſafeſt to free him from ſuch an Arreſt ; or what Counſellor or Attorney 
is likely to do his Buſineſs moſt effeQually ; for it would be extremely hard 
to make ſuch neighbourſy Acts of Kindneſs, which ſeem rather commend- 
able than blame-worthy, to come under the Notion of Maintenance ; which 
always ſeems to imply a contentious and over-buſy Intermeddling with other 
Mens Matters, in which Reſpect it is ſo highly criminal; yet it is ſaid, 
that a Man of great Power, not learned in the Law, may be guilty of 
Maintenance, by telling another, who aſks his Advice, that he has a good 


Title. 
ite Ie 


Qq 2 


MAINTENANCE, axv Tue OFFENCE or 


Hawk. P. C. It is no Maintenance to give a Man Money, who has no Suit then de- 
280. pending, unleſs it plainly appear that it was given with a Deſign to aſſiſt 
| him in a Suit intended, which Suit is afterwards actually brought. 

Hawk. P.C, It is as much an Act of Maintenance to ſupport a Man after Judgment 
— given, as to do it pending the Plea. 


"IR 


(B) Jn what Reſpett eme ſuch Aits map be juſti- 


1. How far they ate juſtiſiable in reſpect of an Intereſt in the Thing in 


Variance, 


_ =" T ſeems clear, that not only thoſe who have an actual Intereſt in the 


2 laſt. c64. I. Thing in Variance, as thoſe who have a. Reverſion expectant on an 
Bro. Maint, Eſtate-tail, or on a Leaſe for Life, or Years, tc. but alſo thoſe who have 
28, 33. a bare Contingency of an Intereſt in the Lands in Queſtion, which poſ- 
ſibly may never come in eſſe, and even thoſe who, by the Act of God, 

have the immediate Poſſibility of ſuch an Intereſt, as Heirs apparent, or 
the Huſbands of ſuch Heirs, though it be in the Power of others to bat 
them, may lawfully maintain another in an Action concerning ſuch 
Lands; and if a Plaintiff, in an Acton of Treſpaſs, alien the Lands, 
the Alienee may produce Evidence to prove that the Inheritance, at the 
Time of the Action, was in the Plaintift, becauſe the Title is now become 


| his own. 
Bro. Maint, Alſo he who is bound to warrant Lands may lawfully maintain the 
81. Tenant in the Defence of his Title, . becauſe he is bound to render other 


Lands to the Value of thoſe that ſhall be evicted. . | 
Noy 99,100. Alſo he who has an equitable Intereſt in Lands or Goods, or even in a 
_—_— Choſe in Action, as a Ceſtui que Truft, or a Vendee of Lands, Ec, or an 
my ** - Aﬀignee of a Bond for a good Conſideration, may lawfully maintain a Suit 
Sid. 2179, Concerning the Thing in which he has ſuch an Equity; and from the fame 
Ground it ſeems plainly to follow, that the Grantee of a Reverſion for 
good Conſideration might, without any Attornment, maintain the Tenant 
of the Land, before the Statute 4 & 5 Anne, cap. 16. which makes ſuch 
Attornment needleſs. ; | 8 
Hawk. P. C. Wherever any Perſons claim a common Intereſt in the ſame Thing, as 
in a Way, Church-yard or Common, Cc. by the ſame Title, they may 
maintain one another in a Suit concerning ſuch Thing; and a Man's Bail 
may take care to have his Appearance recorded ; but, as ſome ſay, they 
cannot ſafely intermeddle farther, | e 


262. 
Page 523 


2. How far in reſpect of Kindred or Affinity. 


2 loſt. 664, Whoever is of Kin, or Godfather, to either of the Parties, or related 
Hawk. P. C. by any Kind of Affinity ſtill continuing, may lawfully ſtand by at the 
152. Bar and counſel bim, and pray another to be of Counſel for him; but 

cannot lawfully lay out his Money in the Cauſe, unleſs he be either 


Father, or Son, or Heir appafent to the Party, or Huſband of ſuch an 
Heireſs, E | | 


- 
* 4 


3. How 


BUYING oz SELLING a PRETENDED TITLE, 


3 How far in reſpect of other Relations; as that of Lord and Tenant, 
a Maſter and Servant. ; 


Not only the actual Lord, but alſo the Ceſlui que Uſe of a Seigniory, Co. Lit. 6, 
may come with the Tenant to a Trial in an Aſſiſe againſt him, and ſtand 101, 384. 
by him, and aſſiſt him, and alſo pray the Sheriff to return an indifferent? Rol. Abr. 
Jury; and it ſeems a plauſible Opinion, that he may alſo juſtify laying 6 wa 
out his Money in Defence of his Tenant's Title: Alſo the Lord of a Town 
may maintain the Inhabitants in an Action, wherein the Right to their 
common Burying- place is queſtioned, by thewing authentick Evidence of 
it to the Jury. | 

A Tenant may lawſully come with his Lord, and ſtand with him at a Hawk. P. c. 
Trial. ; 253. 

A Maſter may go along with his Servant, or with his domeſtic Chap- Bro. Maint, 
lain, to retain Counſel ; allo he may pray one to be of Counſel for him, 44, 52. 
and may go with him, and ſtand with him, and aid him at the Trial, but Heiley 79. 
ought not to- ſpeak in Court in Favour of his Cauſe ; alſo if the Servant Moor 814. 
be arreſted, the Maſter may aſſiſt him with Money to keep him from Pri- 
ſon, that he may have the Benefit of his Service; but the Maſter cannot 
fafely lay out Money for the Servant in a real Action, unleſs he have ſome 
of his Wages in his Hands; but thoſe, with the Servant's Conſent, he 
may ſafely diſburſe. 

A Perlon retained generally as a Servant, and not for a particular Oc- Hawk. P. c. 
caſion only, may lawtully ride about to ſpeed his Maſter's Buſineſs, and 253. 
may go to Counſel for him, and ſhew his Evidence to the Counſel, or to 
the Jury, and ſtand by him at a Trial, but cannot lawfully lay out his own 
Money in the Suit, 


4. How far in reſpect of Charity. x 


Any one may lawfully give Money to a poor Man to enable him to carry Bro. Maint. 
on his Suit; alſo any one may lawfully go with a Foreigner, who cannot 14. 
ſpeak Engliſh, to a Counlellor, and iuform him of his Caſe, 


5. How far in reſpeR to the Profeſſion of the Law, 


A Counſellor, having received his Fee, may lawfully ſet forth his, Inſt. 554. 
Client's Cauſe to the beſt Advantage; but can no more juſtify giving 2 Rol. Abr. 
_ Money to maintain his Suit, or threaten a Juror, than any other 116. 

er ſon. 

Alſo an Attorney ſpecially retained may lawfully proſecute or defend an Page 524 
Action in the Court wherein he is an allowed Attorney, and lay out his own Keilw. 50 
Money in the Suit, and maintain an Action againſt his Client for the 3 504. 
Money fo laid out, by Virtue of the Retainer, without any ſpecial Pro- len 108. 
miſe ; allo an Attorney fo retained may in like Manner maintain his Client Crs. Car. 
in a Court wherein he is not an allowed Attorney; but as ſome ſay cannot 189. : 
have an Action for the Money laid out in the Suit, without a ſpecial Pro-3 Mod. g8. 
miſe; but an Attorney, who maintains another, is no way juſtified, by a 7 
general Retainer, to proſecute for him in all Cauſes; neither can an At- 
torney law ſully carry on a Cauſe for another at his awn Expence, with a 
Promiſe never to expect a Re- payment; and it is queſtionable, whether 4 
Tn 8 Sclicitors, 


MAINTENANCE, an» Tux OFFENCE op 


Solicitors, who are no Attornies, can in any Caſe lawfully lay ont their 
own Money in another's Caſe. 8 : 
2 Toft, 215. But Counſellors and Attornies, uſing deceitful Practice in Maintenance 
of their Clients Clauſes, are puniſhable by the Common Law, as well as 
by the Statute of Weftm. 1. cap. 28, which enaQs, © That if any Serjeam 
„ Pleader or other, do any Manner of Diſceit or Collufion in the King's 
% Court, or conſent unto it in Diſceit of the Court, or to beguile the 
« Court or the Party, and thereof be attainted, he ſhall be impriſoned 
© fora Year and a Day, and from thenceforth ſhall not be heard to plead 
jn that Court for any Man; and if he be no Pleader, be ſhall be impri. 
„ ſoned in like Manner by the Space of a Year and a Day at the leaſt , 
© and if the Treſpaſs require greater Puniſhment, it ſhall be at the King's 
« Pleaſure.” 
Dyer 249. It is an Offence within this Statute for an Attorney to ſue out an 
pl. 84. HFlabere facias ſeiſinam, falſly reciting a Recovery where there was none, 
1 Inft. 215. and by Colour thereof to put the ſuppoſed Tenant in the Action out of his 
Freehold. | 
2 Iaſt. 21. Alſo it is an Offence within the Statute to bring a Precipe againſt a 
pour Man, having nothing in the Land, on purpoſe to ouſt the true 
enant ; or to procure an Attorney to appear for a Man, and confeſs a 
Judgment without any Warrant; or to plead a falſe Plea, known to be 
utterly groundleſe, and invented merely to delay Juſtice, and to abuſe the 
+ In moſt of Court F. 
theſe Caſes | 
the Court would grant an Attachment againſt the Offender, on Motion, 


—_ 


ow Maintenance is reſtrained and puniſhey 
— by the Common Law. 


2 Rol. Abr. D the Common Law, all unlawful Maintainers are not only liable to 

114. render Damages in an Action at the Suit of the Party grieved, but 

2 Inſt. 208. may alſo be indicted and fined, and impriſoned, &c. and it ſeems that a 

Hettey 79. Court of Record may commit a Man for. an Act of Maintenance in the 
Face of the Court. 


— 
n — „ 5 


(D) How reſtrained and puniſhed by Statute, 


Dr the 1 E. 8 cap. 14. and 20 E. 3. cap. 4. it is enacted. That none 

of the King's Miniſters, nor no great Man of the Realm, by him- 

85 ſelf nor by —_ oy * of Letters nor otherwiſe, nor none 2 

#Pao; «© great nor ſmall, ſhall take upon them to maintain Quarrels, nor Parts 
Page 325 in the Country, to the Diſturbance of common Right. ” | 

And by the 1 R. 2. cap. 4,—it is enacted, That no Perſon whatſoever 

© ſhall take or ſuſtain any Quarrel by Maintenance in the Country or elſe- 

** where, on grievous Pain, that is to ſay, the King's Counſellors and great 

Officers, on a Pain that ſhall be ordained by the King himſelf, by the 

Advice of the Lords of this Realm, and other Officers of the King, on 

© Pain to loſe their Offices and to be impriſoned, and ranſomed, tc. and 
* all other Perſons, on Pain of Impriſonment and Ranſom, tc,” 


BUYING on SELLING a TITTEN DID TITLE. 

In the Conſtruction of theſe Statutes the following Points have been 
holden: 

That Nul tiel Record is a good Plea to an Action on theſe Statutes, by Hawk. F. c. 
which it appears that they extend not to taking out an Original, which 156.7. 
is never returned, but they extend as well to Maintenance in a Court-Ba- 
ron, as to Maintenance in a Court of Record ; neither is it material whe- 
ther the Plaintiff in the AQtion, wherein there was ſuch Maintenance, were 
nonſuited or recovered : But it is faid, that none of the Statutes of Main- 
tenance extends to the Spiritual Court. 

He who fears that another will maintain his Adverſary, may, by way of Hawk. P. C. 
Prevention, have an Original grounded on theſe Statutes, prohibiting him 156. 
to do it. | 

By the 32 H. 8. cap. 9g. No Perfon ſhall unlawfully maintain or cauſe 
or procure any unlawful Maintenance in any Suit, in any of the King's 
« Courts, where any Perſon ſhall have Authority by the King's Commiſ- 
&* ſion, Patent; or Writ to hold Plea of Lands, or to examine, hear or 
determine any Title of Lands, c. and no Perſon ſhall unlawfully main- 
« tain, for Maintenance of any Snit or Plea, any Perſon or Perſons, or 
embrace any Freeholders or Jurors, or ſuborn any Witneſs by Letters, 
« Rewards or Promiſes, or any other ſiniſter Means, to maintain any 
Matter or Cauſe, or to the Diſturbance of Juſtices, &c. on Pain of 101. 
« one Moiety to the King, the other to the Informer.“ 

In an Information thereon, it is not ſufficient to ſay, that the Defendanty,w.p e. 
maintained the Party, without adding, that he did it unlawtully ; neither2gs. 
is it ſufficient to ſay, that a Bill was exhibited, without further ſhewing 

; + Vide uſo 


that a Plea was depending +, 
the Statutes 


3 Ed. 1. c. 25, 28, and 33. 13Fd. 1c. 36. and c. 49. 28 Ed. 1. c. 11. 4 Ed. 3. c. 11. 20 Ed. 
3 c. 8. 1 R. 2. c. 7. 13 R. 2. tat. 3. 20 R. 2. c. 1. 8 H. 6. c. 9. and ) R. 2. c. 18. & 


in fra. 


„ 


tended Tit 


T ſeems an high Offence at Common Law, as plainly tending to Op- Moor 38 1. 
| preſſion, for a Man to buy, at an under Rate, a doubtful Title known 2098: 
to be diſputed, to the Intent that the Buyer may carry on the Suit, which pio 72 
the Seller doth not think it worth his while to do; and it ſeems not to be a ö 
material whether the Title be good or bad; or whether the Seller were in 
Poſſeſſion or not, unleſs the Poſſeſſion were lawful and unconteſted. ; 

Alſo by the 1 KR. 2. cap. g. reciting, that many Perſons having true Title 
to Lands, &c. were wrongtully delayed, by Means that the Detendants did 
make Gifts and Feoffments of their Lands in Debate, and of their Goods 
to great Men, againſt whom the ſaid Purſuants durit not make their Pur- 
ſuits; and alſo that many Perſons uſed to diſſeiſe others, and anon to 
make Feoffments ſometimes to great Men to have Maintenance, and ſome- 
times to Perſons unknown, to the Intent to delay the ſaid Diſſeiſees, tc. 
and therefore it is enacted. That no Gift or Feoffment of Tenements or 
Goods be made by ſuch Fraud or Maintenance, and that if any be ſo page 9826 
made, they ſhall be holden for (a) none; and that the faid Diſſeiſees (ala reſpect 


rh) Ok the Offence of Buying 02 Selling a pꝛe⸗ 
'% 


| of the Diſ- 
ſeiſees z but they are effectual between the Feoffor and Feoffee, Co, Lit. 36g. 


ſhall 


MA EN TE. N ANC. 5. we; 


&« ſhall recover againſt the firſt Diſſeiſor their Lands and Damages, with- 
„out having Regard to ſuch Alienations, ſo that they commence their 
„ Suit within a Year after the Diſſeiſin.“ | 
It is further enaQted by 32 H. 8. cap. 9. That no Perſon ſhall bargain, 
„ buy, or ſell, or by any Means obtain any pretended Rights or Titles, 
or take, promiſe, grant or covenant to have any Right or Title to any 
« (4) Hereditaments, unleſs the Seller, Ic. his Anceftors, or they from 
(3) Whether!“ whom he claims, have been in Poſſeſſion of the ſame, or of the Rever- 
Fr = © fon or Remainder thereof, or taken the Rents or Profits thereof, for one 
2 26. a. © whole Year next before the ſaid Bargain and Sale, &c. on Pain that ſuch 
Co. Lit. 369. Seller ſhall forſeit the whole (c) Value of the Hereditaments ſo ſold ; 
b. Moor 655.** and the Buyer or Taker, knowing the ſame, ſhall forfeit the Value of 
22 SONY the Hereditaments ſo by him bought or taken; the one Half of the 
erin ſaid Forfeitures to be to the King, and the other to him who will ſue.” 


his Action | 
muſt ſhew the Value at the Time of the Bargain. C.o. Car, 233. 


But it is provided, That it ſhall be lawful for any Perſon, being in 
„ lawful Poſſeſſion, by taking of the yearly Farm-Rents, or Profits of any 
« Hereditaments, to buy or get, by any reaſonable Means, the pretended 
% Right or Title of any other Perſon to the ſame. | 
1 Provided, that no one ſhall be charged with theſe Penalties, unleſs he 

* be ſued within one Year after the Offence.” 
In the Conſtruction of this Statute the following Opinions have been 

holden : | 
Lit. Rep, That the Statute being public, there is no need to recite it in an Ac- 
269. tion brought upon it; but if you take upon you to recite it, a material 


Plow. 84. Miſrecital will be fatal. 
Cro, Car. 


233. Dyer 74 


Leon. 16. In an Action 1. the Buyer of a pretended Title, it muſt expreſſy 
Lit. Rep. appear, that the Defendant knew that the Seller had not been a Year in 
369. Poſſeſſion; but in ſuch an Ad ion by the Buyer, the contrary mult expreſly 
appear; for otherwiſe it may be intended that he was Particeps criminis. 
Dyer 74. pl. It is not ſufficient to ſhew that the Seller had not been in Poſſeſſion a 
19, 20. Year before, c. without averting, that he had a pretended Right or Title, 
Coe -30497-for that is the Point of the Action. | | 
Go Linas A Contract for a Leaſe for Years, unleſs fairly made to try a Title in 
Leon. 1862 EjeQment, is within the Statute, whether it were made off the Land, 
And. 76, or upon the Land, by a Perſon in or out of Poſſeſſion; and in an Action 
on the Statute for making ſuch a Leaſe, there is no Need to ſhew its Com- 
mencement or End, becauſe the Plaintiff is ſuppoſed to be a Stranger to it. 
Plow. 88. No Conveyance by ane who has the unconteſted Poſſeſſion and abſolute 
Co. Lit. 369. undiſputed Propriety of Lands, as by a Diſſeiſor having obtained a Releaſe 
2 66. from the Diſſeiſee who had the true Right not conteſted by any other Per- 
ans fon whatſoever, or by a Mortgagor having redeemed his Lands, is with- 
in the Meaning of the Statute ; becauſe it no way favours of Maintenance, 
and can be prejudicial to no one ; neither is a Leaſe for the ufual Rent, by 
one who recovers Lands by Virtue of an antient Title, within the Mean- 
ing of the Statute, though he had the abſolute Property and Poſſeſſion of 
the Land ; for the Intent of the Statute was to reſtrain all Perſons from 
| transferring any diſputed Right to Strangers. 
Co. Lit. 369. Whoever has a Reverſion or Remainder veſted in him, may lawfully 
take any Conveyance which will ſtrengthen his Eſtate ; but cannot take a 
Covenant from a Stranger for a Conveyance from him, when he ſhall have 
recoyered the Land. ä 


MAN PDA- 


* MAND AM U S. mus 


(A) Of the Nature of the TUrit ; and herein of 
po Suggeſtion and Wanner of awarding 
t ereot. 527. bes | 

(B) Of the Fozm thereof, and foz what Jrregu- 
larities it may be quathed oz ſuperſeded, 528. 

(C) Jn what Caſes to be granted, 529. | 


And herein, 


1. Where it lies to reſtore or admit a Perſon to an 
Office, and what ſhall be ſaid ſuch a public Office *_ 
for which a Mandamus will lie. 529. 

2. Where the Party's having another Remedy is a 
ſufficient Foundation to deny it; and therein of 
granting Mandamus's to reſtore Members of Col- 
leges, &c. 533 

3. What Removal or Turning out of an Officer will 
intitle him to a Mandamus. 534. 


OD) Uhere it lies to inferioz Courts, and Ma⸗ 
PETE, to oblige them to do that Jultice 
hich the Public Good requires, and the 
Law enjoins. 534. ; 
(E) Df the Authozity by which it iſſues ; and 
herein of the diſcretionary Power in the 
Court of granting oz refuſing it. 540, 
(F) To whom to be directed. 540. 
(G) By whom to be returned. 541. h 
(H) Of the Manner of enfozcing Obedience to 
the Crit, and compelling a Return, 541. 
(1) hat chall be ſaid a good Return, 542. 
or traverſing the Return, and taking Jfſue 
ereon. 543, | 
(L) Ok the Party's Remedy foz a falſe Return, 


543. | WG. 
() Df awarding a peremptozy Mandamus. 544 


(4) Of 


(A) Ot the Nature of the Crit ; and herein of 
| Je — and Manner of Awarding 


Mandamus is a Writ commanding the Execution of an Act, where 

A otherwiſe Juſtice would be obſttucted, or the King's Chartet ne. 

() 4 Mod. lected, iſſuing regularly only in Caſes relating to the Public and 
4 8 8 g to the Pr 

- the Government ; and is therefore termed (a) a Prerogative Writ, being 


— 5 grantable only where the Public Juſtice of the Nation is concerned 4. 


Right is of a 

—— Nature, 24 to an Office in which the Publick is vet concerned, ſuch as 4 Deputy Regiſter, 
Sc. it is diſcretionary in the Court to grant or refule it. Lew relative to Trials at Ni Prins, 195. 
cite HW beeler and Trotter. : E. 8. G, 2. 


* And in this (5) Senſe and Uſe of it, it is faid by (c) ſome to be of 
*Page528 modern Date, and to owe its Original to (4) Bagg's Caſe ; but (e) others 
(5) There is hold it far more antient, and that there are Inſtances of ſuch a Writ in the 
* called Reigns of Ed. 1. and ud. 3. and that it is founded on theſe Words in Mag- 
3 9 na Charta, cap. 29. Nullus Liber Homo Capiatur wel impriſonetur, aut 
lay where „ e de libers tenemento ſuo, wel Libertatibus, vel Liberis conſuetu- 
the King's dinibus ſuis, aut atlagetur, aut exuletur, aut aliguo modo deflruatur ; nec 
Tenant, . ſuper eum ibimus, nec ſuper eum mittemus, nifs per Legale judicium parium 
— 7 ids ſuerum, wel per Legem terre ; nullivendemus, nulli negabimus aut differe- 
Knigbtaser- mus j uſtitiam wel rectum. 10. Mod. 53. | 
vice, die : 
dis Heir Wals Age, add no Writ of diem claufit extremam, Ec. was ſued out within a Year and 2 
Day after his Death; then iſſued 8 Mandamus to the Eſchestor, commanding him to inquire of what 
Lands holden by Knights Service the Tenant died ſeiſed, &c. but for this vide F. N. B. $61. Dyer 
20g. pl. 19. 248. pl. 18. Lamb. 36. (c) Lev. 23. Show. 263, 274. Ca. Law and Eq. 83, 
57 (d) x A 94. Rol. Rep. 173. 8. C. (e) Lev. 23. Palm, 51. Dyet 333. Skin: 293. 
pl. 3, 310. pl. 4. 


4 Mod. 52. Tt is now an eſtabliſhed Remedy, and every Day made uſe of, to oblige 
Carth. 217. inferior Courts and Magiſtrates to do that Juſtice, which, without ſuch 
| Writ, they are in Duty, and by Virtue of theit Offices, obliged to do; 
and is a Writ of Right, which the ſuperior Court is obliged to iſſue in the 
| - otdinaty Form, without impoſing any Terms on him who demands it; 
Faſch 6Geo, and therefore where a Mandamus was granted, to oblige a Corporation to 
2.08 R. Th, proceed to the Election of a Capital Burgeſs, and being afterwards moved, 
King v. that a Day ſhould be fixed for the Election, that all Parties might have 
Mayer and Notice; for that otherwiſe the Perſon obtaining the Mandanus might ſteal 
Bur ger of an Election by Surprife, the Court refuſed to grant the Motion, and held, 
3 that their Power was only to command an Election, but not to preſcribe 
X. B. 236, the Manner of it, which was left to the Law, and which muſt make it 
366. good or bad accordingly. | 
2 Kel. 243. But though it be a Writ of Right, yet the Court ſeldom grants it, with- 
pl. 195. out giving the Party, to whom it is prayed, a Day to ſhew Cauſe again{t 
RE it ; f alfo fuch Matter muſt be laid before the Court, by which it may ap- 
4. in B K. pear, that the Party isintitled to it; and therefore on a Motion for a Man- 
{ Where it 5 damus, 
s to (wear, 
or, to admit, the Court will, in caſe the Right appear plain, grant the Writ upon the firſt Motion : 
But where it is to reſtore one who has been removed, they will firſt grant a Rule to ſhew Cauſe why 
ſuch a Writ ſhould not iſſue, Law Ni, Prius 19g.———Where they grant a Rule to ſhew Cauſe, 
though upon ſhewing Cauſe it appear doubtful, whether the Party have a Right or not, yet the Court 
will iſſue the Afaxrdamss, in order that the Right may be tried upon the Retuin, N, Prive 196 
eites Rew, ver. Dr, Bland T. 1741. x 


MANDAM U Ss, 


Jamus, to reftore the Regiſter of the Blackſmiths Company, the Court re- 
fuſed it, becauſe they did not produce their Charter, or a Copy of it, with 
an Affidavit ; for this being a private Corporation, they held they could 
not take Notice thereof, as they will of a Town, &c. without ſuch pre- 
vious Information, 


8 — „ 2 8 * — Mt. 88 "IR * _ 8 


— 


— 


(B) Of the Fozm thereof, and foz what Irregu⸗ 
larities it may be quaſhed oꝛ ſuperſeded. 


Mandamur is a fi nable Writ, and muſt be fi the proper Of- 2 Salk 4 
ficer of the Cs before it is ſealed ; there 1 Days be- pl. 16 4b. 
tween the Teſte and the Return of the firſt Writ of Mandamus, if the Cor · Pl. 3. 


poration, to which it is ſent, be above forty Miles from London; but 3 


dut forty Miles, or under, then eight Days only. 2 Stra. 949. 
g For how 


many Days between Teſts and Return. See Str. 407. 


Tf there be any I:regularity in the Writ, it may be amended at any 6 Mod. 133. 
Time before it is returnable ; but it cannot be ſuperſeded after the Return 
- out ; neither can the Party move to quaſh it before a Return made and 
ed. 
If a Manda aus be awarded to reſtore nine Perſons to the Place and 2 Salk. 436. 
Office of Common-Council Men, this is fuch an Irregularity for which pl. 19. 
® the Writ will be quaſhed; for ſeveral Perſons cannot join in ſuch Writ, ** 529 
the Amotion of one not being the Amotion of another; beſides their In- 2 Set. Cal. 
tereſts are ſeveral 4, and they might have been removed for ſeveral dif- — 079%-04 
ferent Cauſes, one for one Fault, and one for another ; which would make , Med oe 
it inpraQticable for the Court to grant a joint Reſtitution to them. 2 Salk. 433. 
| I. 13. La. 
Raym. 910. S. P. and that ſeveral Perſons cannot join in an Action on the Caſe for a falſe — 
1A Mandamus was granted to 6 Jury of a Court Baron to do an Act t0 perfect the Rights of ſeveral. 
Nift Prius 196. cites Rex verſus Ld. Mountagae, 24 Geo. 2. ; : 


If the Writ be directed to a Corporation by a wrong Name, this is ſuch 2 Salk. 433. 
an Irregularity for which it may be quaſhed ; as if to the Mayor, Alder- T 1. of 
men and Commonalty of Rippon, where it ſhould have been, Mayor, Bur- ... The 
— and Commonalty ; but in this Caſe, the Parties having made a good King v. 

eturn, the Court refuſed to grant a new Writ ; for by the Return, if falſe, 22 Sc. 
they ſubjected themſelves to an Action on the Caſe, and therefore a ne e 

Writ would be only Vexations. | : | 


.. oo! 
So where, in a Mandamus to the Corporation of Ip/avich, the Direction 2 Salk. 434. 
was to the Vill de Gippe, inſtead of de Gipavics ; and it was held that the on 
Direction was wrong, Gippus and Gipwicus being different Names; but that — - p 
yet they ſhould have returned the ſpecial Matter accordirgly, and relied gerjeant 
upon it; but that, after the Return, they admitted themſelves the Corpo» Whitates. 
ration to whom the Writ was directed; befides, a Corporation may have Cul. 
ſeveral Names. | | 
If a Writappears on the Face of it to be Felo de ſe, the Court ex officio 
. Hil.gGeot., 
may quaſh itt; as where the Biſhopof EH procured a Mandamus to the Vice- in H. E. The 
King v. Doc- 
ter Waller. Andr. 198. Poſt. $36. Motion to ſuperſede Masdamus granted to Church-Wardens, to 
de liver up Books and Papers in their Cuſtody, tefuſed. Sef. Caſ. 229. pl. 186. 8 Mod. 98. Manda- 
mus ſuperſeded, if ill directed or fatally miſtaken. 1 Seſ. Caſ. 66. pl. 60. And ſee Seſ. Cal. 423. 
Pl. 333. 2 Seſ. Caſ. 292. pl. 177. Str. 578. 2 Str. 880, 1139. Barnard K. B. 362, 407, 2 Barnard 
K. B. 132, 44). 2 Kel. 209. pl. 162.— f The Time for taking Exception to the Writ, is aſter the 
Retura made, and before it is moved to be filed. Ni Prius 201. cites 5 M. 314. N 
| mater 


MAN DAM US. 


maſter for Trinity-College Cambridge, to compel him to execute a Sentence 
of Deprivation, pronounced by the Biſhop, againſt Doctor Bentley Maſter of 
the ſaid College, and which Sentence the Vice-maſter, by the Statutes of the 
College, was obliged to execute; and it appearing on the Face of the Writ, 
that the Biſhop himſelf was General Viſitor, and that therefore it belonged 
to him to inforce the Execution of his own Sentence, the Court of B. R. 
quaſhed the Writ, being a Matter in which they bad no Right to inter. 
meddle, there being a proper Viſitor. | 


2 — 


(C) In what Caſes to be granted: And herein, 


1. Where it lies to reſtore or admit a Perſon to an Office, and what ſhall 
be ſaid ſuch a public Office for which a Mandamus will lie. 


; | Erein we muſt obſerve, that the Caſes in the Books on this Head are 
ſo unſettled and contradiQory, that it is hardly poſſible to fix on any 
general Rule, whereby to determine in what Inſtances the Court of X. B. 
having a Superintendency over all inferior Courts and Magiſtrates, will 
ant a Mandamus or not; for though in general it be laid down as a Rule, 
(4)n1Co (4) that where a Man is refuſed to be admitted, or wrongfully turned out 
BargaCale Of any Office or Franchiſe that concerns the Public, or the Adminiſtration 
2 Sid. 112. of Juſtice, he may be admitted, or reſtored by Mandamus ; yet it being 
fame Rule ſtill Matter of Controverſy, what ſhall be ſaid a Public Office, or ſuch 
-_ down by az relates to the Adminittration of Juſtice ; and as the Court of late has ra- 
Jn C. J. ther extended than contracted this Remedy, it will be neceſſary, for the 
better apprehending hereof, to infert the Caſes themſelves, in which the 
Court has granted or denied a Mandamus. 

11 Co. gs, It is clearly agreed, That the Court of King's Bench, having a Superin- 
4 laſt. 71. tendency over all Inferior Courts and Magittrates, may by the Plenitude of 
its Power cortect, not only Errors in Judicial Proceedings, but alto extra- 
judicial Errors and Miſdemeanors, — the Breach of rhe Peace, Op- 
| preſſion of the Subject, to the raiſing of Faction, Controverſy, Debate, or 
*Page530* any Manner of Miſgovernment; ſo that no Tort or Injury, whether 
Public or Private, can be committed, but what may be reformed and pu- 

niſhed according to the due Courſe of Law. | 
11 Co. gg, And on this Foundation it has been adjudged, and admitted in Variety 
Bage'sCaſe, of Caſes, that if a Mayor, Alderman, Burgeſs, (5) Common-Council Man, 
2 Bulſt. 122, Freeman, or other Perſon, Member of a Corporation, having a Franchile 
Style 299, and Freehold therein, be refuſed to be admitted, or being admitted be 
457- turned out or disfranchiſed without juſt Cauſe, he may have his Remedy by 


Rayrn. 12 . 
3 Writ of Manda mus. 


Veut. 302. 
(5) It is ſaid, that a Cuſtom to elect one to be of the Common Council, and to remove him ad 1r5/- 


tum, is good; but where a Man is a Freeman, or Alder man, Cc. they cannot remove him from h. 
Freedom or Place without Cauſe; and a Cuſtom to the contrary is void, becauſe the Party hath a 
Frechold therein; but that to be of Council is a Thing collateral to the Corporation, Cro. Jac. 459. 
Warren's Caſe. ; 


2 Mod. 316. But it muſt appear what the Office is; and therefore a Mandamus to 
ſwear one, who was elected to be one of the eight Men of Ashburn Cours, 
was denied ; becaule it was not ſpecially inſerted, what the Nature of the 
Office was, ſo as the Court might be able to determine, whether it were 
ſuch a Place for which a Mandamus will lie, or not. | 


A Man- 


5 


MAN DAM U 8. 
A Mandamus lies to reſtore a Town Clerk, being an Office of a Public 


Nature, and ſuch as relates to the Aminiftration of Juſtice ; but (% if 9 


Corporation have Power by their Charter to have a Town-Clerk, who ſhall (5) Vent.77. 
continue durante beneplacita of the Mayor and Aldermen ; by this they Sid. 461. 


have an arbitrary Power of turning him out at Pleaſure, and need not, to Lev. 291. 


the Return of a Mandamus, aſſign any reaſonable Cauſe for their Conduct — 
herein. Stratford 
up Avon, 


| Raym. 188. S. C. where it is ſaid, that the Court adviſed to repeal the Patent becauſe of this Incon- 
veniency. 


go a Mandamus lies for a (c) Recorder and (4) Clerk of the Peace; for 
theſe are Officers of a Public Nature, and reiate to the Adminiſtration of 
Juſtice. | *" 
{d) 4 Mod. 


31. 5 Mod. 386. Show. 282. Ld. Raym. 158, 166, Carch. 426. 12 Mod, 13. 2 Stra. 997. 
2 Salk, 467. pl. 4. | 


(e)Style452. 
Vent. 143, 


It is admitted by all (e) the Books which ſpeak of this Matter, that a (e)28id 
Mandamus lies to reſtore a Steward of a Court-Leet ; but (/) ſome hold, — 
that a Mandamus does not lie to reſtore a Steward of a Court (g) Baron, be Sid. 40. 
cauſe but a private Office, and ſuch as does not concern the Adminiſtra- 2, Lev. 18. 
tion of Juſtice ; but (5) others hold that ir does; becauſe he is Judge of bo opts 
that Part of the Court which concerns Copyholds, and is therefore an Of- (f) 1 88 


ficer concerned in the Aminiſttation of Juſtice, Sid. 40. 
| Comb. 127. 
(g) Fitzgib. 195. (+5) Vent. 153. 2 Lev. 18. S. P. expreſſy by Hale C. J. 


It hath been adjudged, that a Mandamus lies to reſtore one to an Attor- Lev. 75. 
ney's Place in an Inferior Court; becauſe his is an Office concerning the S d. 182. 


Public Juſtice, and is compellable to be an Attorney for any Man; and — 3 * 
has a Freehold in his Place. Hurſt 'sCale, 


who was re- 
ſtored to an Attorney's Place of the Court of Canterbury; and in one Collia's Caſe, who was rettored 
to an Attorney's Place of the Liberty of St. Martin's le Grand. 


So a Mandamus was granted to the Mayor of Reading, for an Attorney Vent. 11. 
of B. R. who was prohibited to practice in an Inferior Court in Reading. — 

It hath been adjudged, that a Mandamus lies to reſtore a Sexton ; tho' Vent. 143, 
25 fo this the Court at firſt doubted ; becauſe he was rather a Servant to R 
the Parith than an Officer, or one that had a Freehold in his Place; but 1. les. 
upon a Certificate thewn from the Miniſter, and divers of the Pariſh, that 8. 2 Keb. 
the Cuſtom was to chuſe a Sexton, and that he held it for his Life, andRep. 802, 
that he had 24. a Year of every Houſe within the Pariſh ; they granted Page 531 
2 Mandamus direed to the Church- Wardens. Ile's Cate. 

| | 7 Mod. 118. 

A Mandamus lies to reſtore a Church- Warden, being a Temporal Officer, Sid. 112. 
and an Office concerning the Public; and therefore (i) where to a Man- Vent. 143. 
damus to ſwear a Church-Watden, choten according to the Cuſtom, the3 Mod. 33s. 
Archdeacon recurned, that the Perſon preſented was a poor Dairy-Man who $ Meg 325, 
had no Eſtate, was Perſona minus babilis E idonea for that Office; the Sig le _—_ 


Court granted a peremptory Mandamus. Comb. 417. 
() Carth. 


393. Salk. 166. pl. 5. The King v. Rees, 12 Mod. 116. L. Ray. 138. 


So a Mandamus hath been granted to reſtore a Pariſh-Clerk, choſen ac- g,,,, 487. 


cording to the Cuſtom, being a Temporal-Officer. 2 Sid. 112. 
Vent. 143. 


3 Mod, 335. Comb. 105. 2 Burn's Eecleſ. Law, Quarto, 136. 6 Mod. 253. St. a. 59. 


So 


MANDAMUS, 


8 So a Manda mus was lately granted, to admit one Robert Trott to the Of. 
* ee fice of Pariſh Clerk of Clerkenwell, being elected by the Pariſh ; it being 
mer, Official ſhewn that the Official had uſually admitted to this Office. 


of the Con- 
fitory-Couzrt of the Biſhop of Lenden. 


848 So a Manda nus lies for a Schoolmaſter or the (50 Uſher of a School, if 
—— 3 he be elected for Life, although he be not a ſworn Officer ; for this is a 
2 Barnard, Temporal and Public Office, in which the Party hath a Freehold. 

X. B. 36s, 
428. 2 Kel. 287. pl. 218. Andr. 367, 2 Sid. 112. Sid. 40. Style 457. Comb. 144. Stra. 38. 
2 Stra. 97. | | 


2 Rol. Rep. A Mandamus lies to admit, reſtore, or diſcharge a Conſtable ; for he is 
* _ 3 ag Officer, and one whoſe Office relates to the Adminiſtration of 
„ . ice. i 
— It hath been adjudged, that no Mandamus lies to reſtore a Proctor of 
170. Do@ors-Commons, admitting that no Appeal lay from the Dean of the 
3 Lev. 30 Arches to the Archbiſhop, as Viſitor ; becauſe this is an Eccleſiaſtical 
5 A Office. and a Matter properly and only cognizable in that Court; and that 
pl. 1. Les the Temporal Courts are not to intermeddle, or inquire into their Sentence, 
Cale. or into the Proceedings in any Matters whereof they have a proper Juriſ- 
Show. 217, dition, but are to give Credit thereunto ; although it was urged, that if 
* * IT Mandamus did not lie in this Caſe, the Party would be without Remedy, 
8 2 *for that no Aſſiſe would lie of this Office; and though an AQion on the 
The King v. Caſe might lie, yet it may be defective; becauſe a Jury may not well com- 
Oxenden. te the Damages in Proportion to the Loſs of a Man's Livelihood; be- 
3 Mod. 33*-ſices it was urged, that a Mandamus ought to lie in this Caſe, as wellas for 
3alk. 230. an Attorney of an Inferior Court, becauſe this is an Ce Officer of a more 


Hg 435, Public Concern, 


_ 
le) A Proctor is not an Officer, properly ſpeaking, it is only an Employment in that Court, which 
acts by different Rules from the King's Beach. 3 Mod. 335+ Per Cur", 


S. P. per tiſdiction. 
Halt; but | 

ſaid to be againſt his Conſent. See Fitzgib. 123, 194. 8 Mod. 148. 10 Mod. 214, 221+ 12 Mod. 190, 
609, 666. Stra. 189, 557. 2 Ld. Raym. 1004, 1334. Forteſc. 202. Stra. 608, 696. 2 Stra. 797- 
Baraard, X. B. g2, See Andr. 101, 2 Stra. 1082, Skin. 45. pl. 17. Lev. 108. Vent, 188, Sir 
Vn. Tones 199. (d) Comb. 133. 3 Salk. 232. pl. 9. Ld. Raym. 337. And. 177. 


Mich. Geo. So upon a Mandamus to the Commiſſary of York, to admit Mr. Dryden 
2. The _— a Depnty-Regiſter under Doctor Sharp; it was objeQed that the Writ did 
ard. not lie for an Eccleſiaſtical Officer, becauſe he is under the Enquiry and 
2 Stra. 893. Cenſure of his proper judge; nor for a private Officer, becauſe he may 
Fizgib.123. have his Action on the Caſe for a Diſturbance, or an Aſſize, in Caſe the 
pl. 8. 194. Place be a Freehold ; and herein was cited the above Caſe of Lee, and the 


> ig. expreſs Opinion of my Lord Holt therein that a Mandamus did not lie for 
B.254, 294, ® Deputy-Regiſter. In Anſwer to which were cited the Caſes of The 


380, 411. King ver. Dodtor Betteſworth, to admit Mr. Faulkes Apparitor General 
*Page532* to the Archbiſhopof Canterbury; Hil. 4 Geo. 1. The King ver. The Chap- 
ter of Norwich, to admit Docbor Sherlock to a (e) Prebendary ; Hil. ꝙ Geo. 
(e)Stra.grg, 1+ to the Univerſity of Cambridge, to reſtore Doctor (/) Bentley to his De- 
Andr. ws grees of Maſter of Arts and Doctor of Divinity; from the Reaſon of which 
arnar 


X. B. 40. See 2 Str. 1082. Aodr, 20, 185. 8. P. (f) Forteſe, Rep. 202. 2 Ld. Raym. 1334. 
Andr. 197. Stra. 557, | | 


Caſes 


MANDAMYU Ss. 


Caſes the Court held, that this Writ lay for a Regiſter, an Officer ah 
leſs Spiritual than a Prebendary, or the * of Doctor in Divinity ; A- 
5 


ſo this Mandamus is at the Suit of Doctor Sharp, and ſets forth his Title to 


becauſe his Authority was revocable, 2dly, That he being an Officer be- Clo * 
longing to the Court, they are to judge of his Sufficiency, and ſo have EN 
Power to refuſe. As to the firſt ObjeCtion, it was adjudged, that the 
Mandamus being at the Suit of the Principal, and ſetting forth taat he had 
the Office of Secretary exercendum per ſe wel ſufficientem deput ſuum, the 
Mandamus was well awarded, becauſe he had no other Remedy to have this 
Deputy admitted; and as to the ſecond Objection, it was adjudged, that 
if they refuſed to admit him for Inſufficiency, they ought to have returned 
that he was inſufficient. | | 
A Mandamus is ſaid to have been denied to reſtore a Clerk of a Dean Comb. 133. 
and Chapter ; becauſe that he hath nothing to do with the Public, his 
Office being only to enter Leaſes granted, &c. and that therefore he hath 
no more to do with the Publick than a Bailiff of a Manor. f 
It is ſaid, that the Court refuſed to grant a Mandamus to reſtore a Sur- nf 
geon to an Hoſpital, becauſe it was not a Public Office, 7 de: 
| S. P. where, 
ia ſuch a Caſe, the Court made a Rule, to ſhew Cauſe why the Mandamus ſhould not be — 


It hath been adjudged, that a Mandamus lies to reſtore the Treaſurer of 5 
the New River Company; for though it be a private Corporation, yet it Sid. 169, 
was created by the King's Letters Patent, which being on Record the K eb. 625. 
Judges are obliged to take Notice of them, and ſee that they are 9 — 

ale 


executed. . 
3 Mod. 334. 
S. C. cited; and ſaid to have been granted de bene eff, to bring the Matter before the Cowr. 


A Mandamus was granted to the Mayor of Briſtol, to reſtore Mr, RoeComb. 145. 
to the Office of Sword- Bearer. | | 
Itis ſaid, that a Mandamus was denied to one, who pretended to be (a), 
Mafter of the Lord Mayor's Water-houſe, becaute not an Office, but 2 (% Refa 


Service. | to reitore 
the Clerk of 


the Butchers Company. 6 Mod. 18. 214. Raym. 969, 1004, So to reſtore the Approver of Guns 
to the Gunſmiths Company. 6 Mod. 82. 2 Li. Raym. 989. Comb. 347.--But qz. of theſe 
Caſrs; for they ſeem not to be Law. For more Caſes of Reſulal, ſee fol. 540. Felt. 


A Mandamus was granted, to reſtore one Smith to the Office of Clerk of Hil.;Geo.4. 
the City-Works ; it appearing by his Affidavit, that the Office was an an- * wy 
tient Office, eſtabliſhed Time out of Mind, to ſurvey the Works and Edi- ; > 
fices of the City, and to ſee that all the City-Buildings were well done; and 2 Barnard, 
to ſign the Workmens Bills; and that he was admitted into this Office, with X. B. 398. 
the Fees belonging to it, quamdiu ſe bene geſſerit ; and that there was ans. P. & C. 
Oath of Office taken by him, and the Oaths to the Government; for the | 
Court held, that tho' there was ſomething here that looked like Service, by 
the Nature of the Employment, yet there being an Oath of Office, and 
Oaths to the Government to be taken, theſe import a Public Office, for 
which a Mandamus is proper. | ; 

* If there be a Diſpute between the High- Steward of Weſtminſter and the*Pageg 31 


Dean' and Chapter, about appointing a Bailiſf, and the Steward names un, 
all 


; 
5 
N 
| 
f 
; 
} 
| 
| 
' 
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** and the Dean and Chapter appoint and ſwear in another the Appointee of 
2 = the Steward may have a Mandamus, but without Prejudice ; for though the 
Knife and Court will not rezularly grant a Mandamus to try private Titles, yet here 
Edwin. the Appointee of the Steward having no Seifin, ſo as to enable him to 
Ld. Raym. maintain an Aſſiſe, and an Action on the Caſe only repairing him in Da- 


ns — mages, without putting him in Poſſeſſion of the Office, a Mandamus is a 
bl 

958, 989, Proper Remedy F. 

ioo. | | 
10 Mod. 146. 12 Mod, 609, 666, Fitzgib. 123, 194.——Þ Mandamus grantable to a College of 
either Univerſity for the Admiſſion of the King's Nomiaee to a Vacancy occaſioned by not taking che 
Oaths, 1 Geo. 11. ſtat. 2, c. 13. f. 12, 13. Where Mandamus may be granted requiring Lords 
Sc. to hold a Court Leet, vide 11 Geo, 1. c. 4.1. 3. F 


2. Where the Party's having another Remedy is a ſufficient Foundation 
to deny it; and therein of granting Mandamus's to reſtore Members 


of Colleges, Oc. 


(a) Andr. It ſeems to be now agreed, that no Mandamus lies to reſtore or admit a 


Si 454. (a) Fellow or Member of any (6) College, becauſe that theſe being private 


4 Mod. 112, Eleemoſynary Societies, and governed by particular Laws of the Founders, 
124. in the they who would take the Benefit of them, muſt take it on ſuch Terms as 
Caſe of Phil- the Founder has thought proper to impoſe ; and muſt therefore, in Caſe of 


e — AIEE * by way of Appeal to their (e) proper 
and ſettled. III Ors. 


6) That the 

** is the ſame in the Caſe of an Hoſpital or College of Phyſick, ſaid to have been adjudyed is 
Merrick's Caſe, who was one of the College of Phyſicians; and in A leffe's Caſe. Carth. 92. 3 
Mod. 265. Andr. 184. (c) That in Lay-Foundations, whether of Hoſpitals or Colleges, the 
Viſitatorial Power is either in the Founder or his Heirs, or the Viſitors appointed by the Founder, and 
they have the ſole Power to execute Juſtice within that Foundation; but where the Corporation is 
Spiritual, there the Biſhop of the Dioceſe is Viſitor, Carth. 93. 10 Co. 31. Show, 74. 


f 


(% As Dr. And this ſeems to have been the better Opinion of the Judges, not only 
Withermg- in thoſe (4) Caſes where Application was made for a Mandamus before the 
ron's Caſe. Party had appealed to the Viſitor, but alſo where after ſuch Application 
xd be 1.68 the Sentence had been confirmed by the Viſitor ; as in (e) Appleford's Caſe, 
1. 4 where, to a Mandamus to reſtore him to a Fellowſhip of New College, the 
Keb. 2, co. Return was, that by the Founder's Laws they might expel any one who had 
Dr. Robert's committed an enormous Crime; and that Appleford had committed an 


_ N Crime, and therefore they expelled him; that he appealed to the 


158 Patrick's Viſitor „who was the Biſhop of M incheſter, who confirmed the Expulſion, 


Caſe: and concluded to the Juriſdiction of the Court: And this was held a good 
Raym. 101. Return, though it did not mention what Manner of Crime Appleford had 
Lev.65- committed, fo that it might appear whether he was lawfully expelled or 
- - —_ 5 not; for it was not neceſſary to mention the Crime, becauſe the Court had 
199. no Authoiity to intermeddle with ir. 

(e) Mod. 82. 

See Lev. 23, 66. Raym. 86, 94, 101. Sid. 94, 152, 346. 8 Mod. 27, 148, 380. 10 Mod. co. 12 
Mod. 2, 113, 190, 600, 666. Fitzgib. 123, 194. 2 Ld. Raym. 1334. Stra. 567. Forteſc. 202. 


2 Ld. Raym. 1348, 1379, 1405. Will. Rep. 47, 93, 348, 351. 2 Lev 14. 11 Mod. 174. pl. 16. 
2 Stra. 895. 


Carth. 166. A Mandamus to reſtore one Probuſt to the place of Chaplain of 40 Souls 


— College in Oxon, being turned out by the Warden of that College, was 
| Lee 2 Bur. granted upon Suggeſtion, that the Archbiſhop of Canterbury was Viſor of 


Rep, 1044. the College, and the See _ now vacant by the Deprivation of the 
Biſhop, by virtue of the Act of Parliament which enjoins the Oath of 
Allegiance ; and for that Probuſt had no other Remedy, becauſe the Dean 

and Chapter of Canterbury, who are Guardians of the Spicitualty ſede va- 
cane, 


MANDAMU $ 


cente, have (f) refuſed to meddle with this Viſitatorial Power by way of 

* Appeal. But at another Day, it being ſhewn in Behalf of the College, that *Page $34 
the — and Chapter of Canterbury, and not the Archbiſhop, are Viſitors Andr. 177. 
of this College, becauſe they were created, and ſtand inſtead of the Prior Whether 
and Convent of Canterbury, who were Viſitors heretofore ; and farther, 1 Mondamus 


that they were ready to hear the Appeal; the Court diſcharged the firſt — to a 
Rule, and ordered Probuſt to apply himſelf by way of Appeal. 2 — 4 
5 | to execute 

his Juriſdition, was ſaid by my Lord Hardwicke in Dr. Bentley's Caſe, Hil, 9 Geo. 2. not to have 
been determined, though a Rule for that Purpoſe, to ſhew Cauſe, was made, 12 Ann. and he ſeemed 
to think, that if this Power of a Viſitor be a juriſdiction, yet it is Forum Domeſticum, and not any 
public Juriſdiction; or rather a Deciſion of the Founder, upon his own private Charity, than any Ju- 
riſdiction at all. 15 Vin. Abr. 203. pl. 4. See Andr. 185, 187, | 


A Mandamus was prayed to the Mayor and Jurats of Sandwich, Gover- Keb. 280 
nors of the Hoſpital of the Brothers and Siſters of St. Bartholome av, to re- heck. © 
ſtore one who was a Siſter of the ſaid Hoſpital ; and it was urged, that a Caſe. 
Mandamus ought to be granted, becauſe the Party had a Corody and Free- To chooſe | 
hold in the Hoſpital, But per Cur”, The King is the Founder, and fo hath Maſter of an 


the Viſitation, and therefore Application muſt be made to him, 2 Fl 


to a Scholarſhip, id, ib. - 


3. What Removal or Turning out an Officer will intitle him to a 
Mandamus, 


It ſeems by the better Opinion, that a Member of a Corporation, being Lev. 162. 
only ſuſpended, and not ( 5 totally removed, may have a Mandamus z be- Keb. 868. 
cauſe, were it otherwiſe, they might always ſuſpend, and thereby not only 70 K, 130. 
effectually keep him out, but alſo deprive him of all Remedy of Redteſs. „er. + K 

ved Men 0 
Guildferd. (g) A Mandamus to reſtore an Alderman expelled from his Priorky and Pda 
of his Place of Alderman. 1 Lev. 119. 


A Mandamus was granted to the College of Phyſicians in London, to Sid. 29. 
reſtore Dr. Goddard to all the Privileges and Pre-eminences that belonged — 2 
to him. The Preſiden: of the College returns, that they were incorporate, Be Gd 
Sc. by virtue of the Statute A. 8. and that they made a By- Law, that there yer, College 
ſhould be a fele& Number of twelve to attend in Committees, and that Dr. Bbyſiciant, 
Goddard was one of the thirty, and that they put him out for certain KRea- 
ſons, but that he remains Fellow ſtill. And all the Court, except Mallet, 
held that this was a good Return, for it was in the Fellowſhip he had a 
Franchiſe ; but to be one of the Thirty is no ſuch Thing as a Man may ſue 
to be reſtored to, for it is only a ſelect Number for the Convenience of 


ordering their Affairs. 


1 — — 


O) There it lies to interio: Courts, and Ma⸗ 

giſtrates, to oblige them to do that Jultice 
ec. the Public Good requires, and the Laws 
enjoin. 


18 Court of King's Bench having a Superintendancy over all inferior Styl. 7, 8. 

Courts and Magiſtrates, will oblige them to execute that Juſtice which Lev. 186. 

the Party is intitled to, and which they are enjoined by Law to do; andsid. 293. 
Vol. III. | Rr of 
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Comb. 158, of this there are Multitudes of Inſtances ; (5) as where the Ordinary refuſes 
450. to grant the Probate of a Will to an Executor, or to grant Adminiſtration 
( b And to the next of Kin, he may be compelled thereto by Mandamus ; for theſe 
. being Things enjoined by Statute, the Temporal Courts will take Care chat 


Mandamus due Obedience 1s patd to them, 


to the Judge : 1 
of the Prerogative Court to grant the Probate of a Will to a Perſon named Executor therein, the 


Ordinary returned, that he was an abſconding Perſon, and inſolvent; and that he bad refuſed to give 
Caution to pay Legacies bequeathed to ſome of the Teſtator's Infant Relations; and a peremptory 
Mandamus was granted; for the Ordinary has no Authority to interpoſe and demand Caution of the 
Executor, when the Teſtator himſelf required none. Catth. 457. Salk. 299. pl. 11. The King ver, 
Sir Richard Raines. But where Executors may be compelled to give Security in Equity, vdde Title 
F xecutors and Adminiſtratcrs, Letter (A). 


page 535 But a Mandamus will not lie to oblige the Ordinary to grant Admini- 
Ail. 4Geo. 2. {tration durante minori A tate of an Infant to the next of Kin, this being a 
Smith's Caſe Matter out of the Statutes, and therefore diſcretionary in the Ordinary to 
in B. K. whom to grant it; and if in ſuch Cate he grants it to an improper Perſon, 
3 or inſiſts upon unreaſonable Security, the Redreſs muſt be by Appeal; or 
66. i in the laſt Inſtance there be any Remedy at Common Law, it muſt be 
arnard, K. by Prohibition. 
B. 370, 425. | 
So if the Teſtator make J. S. his Reſiduary Legatee, who by the Ecole- 
Mich. 5 Geo. ſiaſtical Law is intitled to Adminiſtration upon the Executor's Renunciation ; 
2. in B. R. yet if the Spiritual Court refuſe to admit him thercto, they cannot be com- 
The King yelled by Mandamus ; for this is a Matter purely of Eccleſiaſtical Cogni- 


— zarice, and out of the Statutes ; and therefore the Party's Redreſs muſt be 


2 Stra. 956. by Appeal. 
2 Barnard. 
K. B. 334. 2 Kel. 139. pl. 118. 


If by the Cuſtom of a Corporation, Ic. a Pei ſon ſerving an Apprentice- 
Lev. 91. ſhip there, is at the End of his Term intitled to his Freedom, and the 
_ 107. pl. Mayor, &c. refuſe to admit him thereto, they may be compelled by (c) 
8 Mod. 402, Mandamus ; for this is an Act of Public Juſtice, which the ſuperior Court 
6 Mod. 227, will ſee executed, | : 


260. | . 

12 Mod, 490. J. d. Raym. 337. 2 Ld. Raym. 1238. 2 Show. Rep. 154. pl. 138. See6@7MH, 3. 
c. 17. ſ. 12. 8 Ann. c. 9. ſ. 39. Andr. 1. Com. Rep. 240. pl. 134. id. 243. pl. 136. 2 Kel, 280. 
pl. 213. Carth. 443. (c) Mandamus to admit a Quaker, having taken his Affirmation, but refuſing 
to take the Oath, into the Freedom of the Turkey Company, granted peremptorily. 2 Bur, Rep. 
1004, 100g. - 


6 Med. 310. So it hath been held, that a Mundammus lies to the Juſtices of the Peace, 
Pea!'s Caſe, to oblige them to admit a Perſon- to take the Oath of Allegiance, and to 
— «72, {ubſcribe according to the Act of Toleration, in order to qualify him to 
2 Ld. Raym. teach a Difſenting Congregation: And herein it is ſaid, that the Party 
1206- ought to ſuggelt whatever is neceflary to intitle him to be admitted ; and if 
Stra. 58. that be not done, or if it be done, and the Fact be falſe, that will be a 
— 229. good Matter to return. | | 

So a Mandamus lies to the (c) Juſtices of the Peace, Churchwardens 
_—_ 4: and Overſeers of the Poor, to oblige them to make Rates for the Relief of 
(c) Toa the Poor. | 
Juſtice of 


the Peace to ſign a Poor-Rate. 5 Moc. 275. 6 Mod. 229. Comb. 422, 478. Fol. 36, 37, 368. 
2 Seſ. Cal, 65. pl. 65. 


wo Manda muss ha ve been granted to oblige Juſtices of the Peace to diſ- 


2 Show. 74. 0h arge Priſoners, purſuant to Acts of Parliament made for the Relief of 


x92 203, Inſolvent Debtors. 
Vide 6 Mod, 


57-8. See Seſ. Cal. 247. pl. 198. 2 Barnard, X. B. 410, 8 
0 


* 
TIE 
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So where by the Statutes 19 Car. 2. cap, 3. ſe. 25. & 22 Car. 2. cap. Vent. 187. 
11. ſe: 61. for as Newgate Market, Power is given to the Mayor Raym. 214. 
and Aldermen of London to impanel a Jury, who ſhall aſſeſs and adjudge C I. , 
what Satisfaction and Recòômpence ſhall be given to the Owners of the 
Grounds ; and that the Verdict of ſuch Jury, on that Behalf to be taken, 
and the Judgment of the ſaid Mayor and Court of Aldermen thereupon, 
and the Payment of the Money fo awarded or adjudged, Ec. ſhall be 
binding and concluſive to and againſt the Owners, fc. and there being 
15000 Foot of the Grounds of J. S. taken away for this Purpoſe, for which 
a Jury being impanelled aſſeſſed and awarded two Shillings a Foot; but 
the Mayor and Court of Aldermen refuſing to give Sentence or Judgment 
thereupon, a Mandamus was awarded to compel them to it. | 

And this general Juriſdiction and Superindency of the King's Bench 
over all inferior Courts to reſtrain them within their Bounds, and to com- 
pel them to execute their Juriſdiction, whether ſuch Juriſdiction ariſes 
from a modern Charter, ſubſiſts by Cuſtom, or is created by (c) Act of 2 — 4 
Parliament, yet being in Subfidium Fuftitie, has of late been exerciſed in gans: to the 
Variety of Inſtances; as (d) a Mandamus granted to the Quarter-Seflions to Preſident 


give Judgment for abating a Nuſance. ons * 


College Cambridge, to oblige them to turn out certain Fellows of the College, whoſe Places became 
void tor not taking the Oaths of Supremacy and Allegiance, purſuant to the Statute 1 #.& M. c. 1 
c. 8. Skin. 359. pl. 1, 368. pl. 15, 393. pl. 30, 546. pl. 9. 4 Mod. 233. S. C. (d) Hil. 3 Geo. 
1. Andr. 183, 2 Ld. Raym. 1334. Sel. Caf. 248. ſo to receive an Appeal. Seſ. Caſ. 248. 


So a Mandamus was granted to the Court of Sandwich, to give Judg-*Page 536 


ment in an Action of Aſſault and Battery. Mich. 8 Gœo. 
Str. 113. Seſ. Caſ. 248. Andr. 183. 


So a Mandumus was granted to the Sheriffs Court in London, to give Mich. 7G. t. 
final Judgment upon a Writ of Inquiry. „ 


Stra. 392. Forteſc. Rep. 198. Seſ. Caf. 249. Andr. 183, 184. 


So a Mandamus was granted to the Bailiff of Andover, to give. Judg- Trin. 2Geo. 
ment in a Cauſe there depending: but the Court in this Caſe required an 2 Baraard. 
Affidavit of their Refuſal, or elſe it ſhould be preſumed that the Court ,,q.. * | 


would do right, Sei.Caſ.248, 
So a Mandamus was granted to the Corporation of Liverpool, to hold an Mich. 8Geo. 
Aſſembly for doing the public Buſineſs, which was making Leaſes. N 
arnard, 
K. B. 82. 


But though theſe Kind of Writs are daily awarded to Judges of Courts to 
give Judginent, or to proceed in the Execution of their Authority, yet are 
they never granted to aid a Juriſdiction, but only to enforce the Execution 
of it; nor are they ever granted where there is another proper Remedy, 
and therefore will not lie to an Officer of an inferior Court ; as to a Serjeant 
at Mace, an Apparitor, c. to compel them to execute their Duty; for 
theſe are Servants to their teſpective Courts, and puniſhable by the Judges 
of them; and for the ſuperior Court to interpoſe in obliging ſuch inferior 
Officers, would be to uſurp the Authority of the Court, which has a proper 
Juriſdiction over its own Officers, and which alone is anſwerable to the 
ſuperior Court for the Execution of ſuch Authority; and therefore where a Hil. Geo. z. 
Mandamus iſſued to the Vice-Maſter of Trinity College Cambridge, com- in B. R. The 
manding him to execute a Sentence of Deprivation, pronounced by the 3 
Biſhop of EH, as Viſitor of the College, againſt Dr. Bently, the Maſter of A bo NS. 
that College ; and it a ring on the Face of the Writ, and by the Return, 
that the Biſhop himſel or the King were Viſitors, the Court held, that no 


Mandamus would lie; for taking the Biſhop to be general Viſitor, as the 


Writ ſuppoſes, he is the proper Perſon to carry his own Sentence into Ex- 
Rr 2 | c. cution, 
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ecution, having Power tam in Capite quam in membris ; and if the Vice- 
Maſter refuſes Obedience to his Mandate, he may pronounce Sentence of 
Deprivation againſt him, and he will be immediately ouſted by the Judg- 
ment; or taking the Crown to be Viſitor, the Vice-Maſter may be puniſhed 
by Commiſſioners appointed by the Crown ; one of which, Ways the Court 
held to be the proper one to compel the Vice-Maſter to do his Diary, 

Sid. 31. A Manda mus lies to deliver up the Enſigns of an Office, or the Papers or 

( 9) 5 Mod. Records of a public Nature to a Succeſſor ; as (a) a Mandamus to deliver 

7% Comb. the Mace, and other Enſigns of Mayoralty, to the ſucceeding Mayor; fo 


102. (%) a Mandamus to a Town-Clerk, to deliver ſeveral Books which belonged 
2 Stra. 948. to the Corporation, | 


2Barnard,K. 
B. 238. S. P. 


Fide Tit. 


A Mundamus lies to oblige Corporations to chuſe proper Officers, which 


Corporations. jf they neglected to do, this by the Common Law was a Forfeiture of their 
Charter; and though by the Common Law, upon the Death of a Mayor 
within his Year, which was the Act of God, and an ordinary Contingency, 
the Court of King's Bench was authorized to grant a Mandamus immediate- 
ly to fill up the Vacancy ; yet upon an Omillion to ele at the Charter- 
Day, or upon the Removal of an Officer urduly choſen, there was no 
Power to compel an Election before the Day came round again to ſupply 


Mandamus 
maybe gran- 
ted on this 
Statute to go 
to an EleCti- 6c 
on, though 60 
chere is 2 (; 
Mayor de 
facto. 2 Str. 5 
1003. 1167.“ 
Andr. 280. 4 
To go to E- 
lection of ſe · 
veral annual 
Officers. 
2 Str. 1180.0 
*Page 637 
To a Stew- 60 
ard to holda 
Court Leet, 
and tocharge 
and ſwear a «+ 
Jury, to pre-. 
item J. D. 
elected May - 
or, upon an 
Affida vit of 
his Election. 
Andr. 279. 40 
To reſtore a 
Corporator, 
1 Bur. Rep. 
7 Fs See « 
1d. 783. 66 
Mandamus 
granted to 
put inExecu- 
tion, (tat, 8 
Hen. 6. c. 9. « 
Seſ. Caſ. 367. 40 


thoſe Defects. 


By the 11 Geo, 1. cap, 4. it is enacted in the following Words: 
Whereas in many Cities, Boroughs and Towns Corporate, within that 
Part of Great Britain called England, Wales, and Berwick uon Tweed, 
the Election of the Mayor, Bailiff or Bailiffs, or other chief Officer or 
Officers, is by Charter, or ancient Uſage, confined to a particular Day 
or Time, without any Proviſion how to act or proceed in cafe no Elec- 
tion be then made; and it frequently happens that by ſuch Charter, 
or Uſage, particular AQs are required to be done at certain Times, in 
order to and for the compleating of fuch Elections; and by the Con- 
trivance or Default of the Perſon or Perſons, who ought to hold the 


© Court, or preſide in the Aſſembly where ſuch Elections are to be 


* made, or ſuch Acts to be done, or by Accident, it hath ſometimes hap- 

ned, and may frequently do fo, if not timely prevented, that no Courts 
or Aſſemblies have been held, or Elections niade, or ſuch Acts done 
within the Time fixed for that Purpoſe ; in which Caſes, if Elections of 
ſuch Officers could not afterwards be made, the Corporation ſhould be 
diſſolved, great Miſchiets might enſue; for Remedy and Prevention 
whereof be it enacted, That it in any City, Borough or Town Corporate, 
within that Part of Great Britain called England, Hales, and Berawick up- 
on Tweed, no Election ſhall be made of the Mayor, Bailiff or Bailiffs, or 


other chief Officer or Officers of ſuch City, Borough or Town Corporate, 


upon the Day, or within the Time appointed by Charter or Utage for 
ſuch Election; or ſuch Election being made, ſhall afterwards become 
void, whether ſuch Omiſſion or Avoidance ſhall happen through the De- 


* fault of the Officer or Officers, who ought to hold the Court, or preſide 


where ſuch Election is to be made, or by any Accident, or other Mean: 
whatſoever ; the Corporation ill not thereby be deemed or taken to be 
diſſolved or diſabled from electing ſuch Officer or Officers for the fu- 
ture; but in any Caſe, where no Election ſhall be made as aforeſaid, it 


* ſhall and may be lawful for the Members or Perſons of ſuch City, Bo- 


rough or Corporation, who have Right to vote, or be preſent at, or to 
do 4 other Act neceſſary to be done, in order to or fot the compleating 


pl. 291. ſuch Election; and they, and ſuch of them, as ſhall be hindred by any 
Barnard, X. ©* reaſonable Impediment or Excuſe, are hereby required reſpectively to 
B. 12. To meet or aſſemble together in the Town-Hall, or other uſual Place of 
— Meeting, for making ſuch Election within ſuch City, Borough or Town 
— y Corporate, 
Seſ. Caſ 368. 
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Corporate, 2 the Day next after the Expitation of the Time within To appoint 
which ſuch Election ought to have been made, unleſs ſuch Day ſhall hap- Over leers in 
pen to be Sunday, and then upon the Monday following, between the —— oy 
Hours of ten in the Morning and two of the Afternoon of the ſame — _ 
=o" 187. 
Day; and that the Members, or Perſons, having Right to vote at, or to Comb. 203, 
do any other Act neceſſary to be done in order to ſuch Election, or ſuch of 483. 
them as ſhall be ſo aſſembled or met together, ſhall forthwith proceed to — 
the Election of a Mayor or Bailiffs, or other chief Officer or Officers for 1 
ſuch City, Borough or Corporation, and to do every AQ neceſſary to be of the Coun- 
done, in order to or for the compleating ſuch Election, in ſuch Manner ty to allow 


as was uſual in, or in order to the Election of ſuch Officer or Officers, Chargen e 
on 


to ſuch Election. Str. $30. 
And by Se#. 2. it is further enacted, That if it ſhall happen that in Sel. Ca. 248. 
any City, Borough or Town Corporate, within that Part of Great Britain Lav mar of 
called England, Wales, and Berwick upon Tweed, no Election ſhall be Pare foam; 
made of the Mayor, Bailiff or Bailiffs, or other chief Officer or Officers the Peace. 
of ſuch City, Borough or Town Corporate, upon the Day, or within the 2 Sel. Caf. 
Time appointed by Charter or Uſage for that Purpoſe ; and that no _ 82 
Election of ſuch Officer or Officers ſhall be made purſuant to the Direc- Barnard K. 
tions herein before preſcribed ; or ſuch Election being made, ſhall after- B. 166. 

* wards become void as aforeſaid ; in every ſuch Caſe it ſhall and may be *Page 538 
lawful for his Majeſty's Court of King's Bench, upon Motion to be made Fitzgib. 85, 
in the ſaid Court, to award a Writ or Writs of Mandamus, requiring the = 2 
Members or Perſons of fuch City, Borough or Lown Corporate, having Caf. 67, . 
a Right, to vote at, or to do any other Act neceſſary to be done, in order pl. 4. 

to ſuch Election, or to ſignify to the ſaid Court good Cauſe to the con- Aandam- 


trary; and thereupon to cauſe ſuch Proceedings to be had and made, 28 to put in 
Execution. 


in other Caſes of Writs of Mandamus's granted by the ſaid Court for 1 


Election of Officers of Corporations, and of the Day and Time appointed, Seſ. Caſ. 387. 
in and by any ſuch Writ or Writs of Mandamus, for holding ſuch Aſſem- pl. 314. To 
bly, public Notice in Writing ſhall, by ſuch Perſon as the Court ſhall ap- allow Ex: 
oint, be affixed in the Market Place, or ſome other public Place with- Fenin - 
in ſuch City, Borough or Town Corporate, by the Space of ſix Days be- — . 
fore the Day fo appointed; and ſuch Officer and other Perſon reſpec- 2 Seſ. Cal. 
tively, ſhall preſide in ſuch Aſſembly, as ought to have preſided at the 64. pl. 67. 
Election of ſuch Mayor, Bailiff or Bailiffs. or other chief Officer or Oth- ee 
cers, or at the doing any other Act neceſſary to be done in order to ſuch Surveyors of 
Election, in caſe the ſame had been made or done upon the Day herein the High- 
before preſcribed for that Purpoſe. ways, and to 


Sed. 3. And whereas in certain Boroughs and Towns Corporate within 8 


that Partof Great Britain called England. Wales, and Ber vici upon T weed, 8 % Cab. 48. 


the Mayor, Bailiff or Bailiffs, or other chief Officer or Officers, is or ate gf. 140. 
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To ſwear in 6 
anAle-taſter, «« 
Stra, 608. 40 
So a Director . 
of the ami - 
cable Aſſur- ©* 
ance. cc 
Str. 696. 1 
[T/ideNote,, 
at the End 
of this Act, 
fo. 539.] *© 
To reſtore 4 
Receiver of ,, 
Bedford Le- . 
wel Bar © 
nard, K. B. 
195, To te- 
ſtore toOffice ;c 
of Yeomanof * 


Woodwharf. 


La) 
Lad 


2 Str. 832. 
To reſtore © 
Maſter of 2a «c 
Grammar ,, 
School 

founded by 
the Crown. 
Str. 88. 40 
2 Str. 897. 40 
To attend 2 
Court Leet. 
2 Stra. 1207. 
To reſtore «+ 


a2 Chaplain. « 


2 Str. 797. 4 
Andr. 181. 


Barnard, 
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2 Bur. Rep. 4 
1944. 0 
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to be nominated, elected or ſworn at a Court-Leet, or View of Frank- 
pledge, or ſome other Court; and by Reaſon of the Contrivance or De- 
fault of the Lord, or his Steward, or ſuch other Officer, by or before 
whom ſuch Court ought to be held, in not holding the ſame, or by ſome 
Accident it hath happened, and may hereafter happen, that no due No- 
mination, Election or Swearing, of ſuch Mayor , Bailiff or Bailiffs or other 
chief Officer or Officers, hath been, or ſhall be had or made; be it fur- 
ther enacted by the Authority aforeſaid, That in every ſuch Caſe it ſhall 
and may be lawful to and for his Majeſty's Court of ing's Bench, upon 
Motion to be made in the ſaid Court, to award a Writ of Mandamus, re- 
uicing the Lord, or his Steward, or other Officer, by or before whom 
fach Court ought to be held, to hold, or cauſe to be hoiden, ſuch Court- 
Leet, or other Court, and to do every other Act neceſſary to be done by 
him, in order to ſuch Nomination, Election or Swearing, at ſuch Day 
and Time as ſhall be for that Purpoſe judged proper by the faid Court 
of King's Bench, and ſhall be appointed in ſuch Writ ; or to ſignify to 
the ſaid Court good Cauſe to the contrary ; and thereupon, to cauſe ſuch 
Proceedings to be had and made, as in other Caſes of Writs of Manda- 
mus, granted by the ſaid Court for holding of any Court, and of the Day 
and 1 ime appointed, in and by any ſuch Writ of Mandamus, for hold- 
ing ſuch Court, public Notice in Writing ſhall, by ſuch Perſon as the 
ſaid Court of King's Bench ſhall appoint, be affixed in the Market Place, 
or ſome other public Place within tuch Borough or own Corporate, 
by the Space of fix Days before the Day fo appointed; and where a 
Nomination of Peiſons, in order to the Election of any ſuch Mayor, 
Bailiff or Bailiffs, or other chief Officer or Officers, is to be made at 
ſuch Court-Leet, or other Court ; in every ſuch Caſe, after ſuch Nomi- 
nation made, all and every other Act and Acts neceſſary to be done, in 
order to ſuch Election, ſhall be had, made and done at ſuch Aſſembly, 
and in ſuch Manner ard Form as the fame ought to have been had, 
made and done, in caſe ſuch Election had been made upon the Day 
next after the Expiration of the Time preſcribed for ſuch Election by 
the Charter or Uſage of ſuch Borough or Corporation, according to the 
Directions herein before mentioned. 
© Sect. 4. And be it further enacted by the Authority aforeſaid, That the 
Mayor, Bailiff or Bailiffs, or other chief Officer or Officers, who ſhall be 
elected purſuant to the Directions of this Act ſhall take the Oath, or 
Oaths, by Law required, at the Time of his Admiſſion into ſuch Office, 
* before ſuch Officer as ſliall preſide at ſuch Election, in purſuance of this 
Act, who is hereby authorized and required to adminiſter ſuch Oath or 
Oaths, and ſhall have the ſame Privileges Precedence, Powers and Au- 
thorities, in all Reſpects, as any Mayor, Bailiff or Bailiffs, or other chief 
Officer or Officers, of the ſame City, Borough or Corporation, elected 
on the Days or Time fixed by Charter or Uſage for that Purpoſe, ought 
to have or enjoy. | 
Seck. 5. Provided always, That no ſuch Election, nor any Act done in 
order thereunto, ſhall be valid, unleſs as great a Number of Perſons hav- 
ing a Right to be preſent at and vote therein, ſhall be preſent at the Aſ- 
ſembly holden for ſuch Purpoſe, and concur therein, as would reſpec- 
tively have been neceſſary to be preſent and concur in ſuch Election ot 
AQ, in caſe the ſame had been made or done upon the Day, or within 
the Time appointed for that Purpoſe, by the Charter or Uſage of ſuch 
City, Borough or Corporation, ſaving only that the Preſence of the Mayor, 
Bailiff or Bailiffs, or other chief Officer or Officers, who ought to pre- 
fide, thall not be neceſſary. 
Seck. 6. And be it further enaQted by the Authority aforeſaid, © That if 
auy Mayor, Bailiff or Bailiffs, or other chief Officer or Officers * any 
«« ity, 
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“City, Borough or Town Corporate, ſhall voluntarily abſent himſelf or 
« themſelves from, or 3 or deſignedly prevent or hinder the Elee- 
« tion of any other Mayor, Bailiff, or other chief Officer in the ſame City, 
« Borough or Town Corporate, upon the Day, or within the Time ap- 
pointed by Charter or ancient Uſage for ſuch Election, the Perſon or 
* fond ſo offending, being thereof lawfuily convicted, ſhall for every 
« ſuch Offence ſuffer 2 for the Space of ſix Months, without 
« Bail or Mainprize, and ſhall be for ever diſabled to take, hold, or ex- 
« exciſe any Office belonging to the ſame City, Borough or Corporation, 

$22. 7. And be it further enacted, That no Corporation ſhall be deem- 
« ed or adjudged to be diſſolyed or diſabled from electing a Mayor, Bai- 
« iff or Bailiffs, or other chief Officer or Officers, by Reaton of any Omiſ- 
« fon or Default which hath alteady happened, in not nominating, elect- 
ing or ſweating a Mayor, Bailiff or Bailiffs, or other chief Officer or Of- 
* ficers of ſuch Corporation, upon the Day, or within the Time limited 
„ for ſuch Nomination, Election or Swearing, by the Charter or Uſage of 
e ſuch Corporation, or by Reaſon of the Abſence of the Mayor, Bailiff or 
« Bailiffs, or other chief Officer or Officers, who ought to have preſided 
© at the Aſſembly for ſuch Nomination, Election or Swearing, or by Rea- 
“ ſon of ſuch Election having become void, as aforeſaid ; but every ſuch 
Corporation ſhall be adjudged, deemed, and taken to be, and to have 
« been ſubſiſting and capable of eleQing ſuch Officer or Officers to all In- 
** tents and Purpoſes ; any ſuch Omiſſion, Abſence, Default or Avoid- 
* ance, or any Defe&, Diſability or Forfeiture ariſing therefrom, in any 
*« wiſe notwithſtanding. 

Sed. 8. Provided always, that nothing herein contained ſhall extend, 
* or be conſtrued to extend, to invalidate or make void any Charter here- 
* tofore granted to and accepted by any City, Borough or Town Corpo- 
rate, or any Corporation within the ſame, or any of them, cr any Elec- 
tions or Acts had, made or done in purſuance of any ſuch Charter, nor 
to make good the Election of any Officer or Member, or of any Perſon 
* claiming to be an Officer or Member of any City, Borough or Corpo- 
ration, againſt whom any Judgment of Oufter ſhall have been entered or 
given upon any Information in the Nature of a Quo Warrants, or whoſe 
Election ſhall have been avoided upon any Writ of Mandamus, on or be- 
* fore the laſt Day of Michae/mas Term in the Year of our Lord God 1724. 

$24, 9. It is further enacted, That where any Writ of Mandamus ſhall 
iſſue out of the Court of King's Bench in any of the Caſes aforeſaid, the 
* Perſon or Perſons, to whom fuch Writ ſhall be directed, ſhall make his 
or their Return to the firſt Writ of Mandamus +.” | 


+ This being a beneficial Law for the Subject, the Court hath been very liberal in 
the Conſtruction of it, therefore have granted a Mandamns fer the Election of a Mayor, 
though there had not been any legal Mayor for four Years preceding. Nj Prius, 197. 
cites Caſe of the Corporation ot Ordf:rd, 9 Geo 2.—— So they have granted a Manda- 
mus where there was a Mayor de fadts at the Time, it appearing clearly there had not 
deen a due Election. Cale of the Borough of Tintagel g Geo. 2. vide infra 540. S. C. 
aad vide Stra. 1003, 1157. and 6 Com. Dig. 318, Ee. | 
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*Pazec40* (E) Df the Authozity by which it iſſues ; and 
* (herein of the diſcretionary Power in the 
Court of granting oz refuling it. 


Vide Tit. HIS general Juriſdiction and Superintendency is now only exerciſed 
Auras and by the Court of King'sBench, as the ſupreme Court for reſtraining 
— * and keeping all inferior Courts and Magiſtrates within their proper Bounds, 
and obliging them to execute that Juſtice with which they are inveſted, 
Vern. 1756 · And though a Mandamus may iſſue out of Chancery, yet on a Motion to 
the Lord Keeper, to grant a Mandatory Writ to the Chief Juſtice of the 
King's Bench, to command him to gn a Bill of Exceptions, and a Prece- 
dent produed, where in a like Caſe ſuch a Writ had iſſued out of Chan- 
cery to the Judge of the Sheriffs Court in London ; the Lord Keeper 
denied the Motion, for that the Precedent produced was to an inferior 
Court, and he would not preſume but the Chief Juſtice of England would 
do what ſhould be juſt in the Caſe. | 
But though the Court of King's Bench be intruſted with this JuriſdiQtion 

of iſſuing out Mandamus's, yet they are not obliged to do ſo in all Caſes 
wherein it may ſeem proper, but herein may exerciſe a diſcretionary Power, 
as well in refuſing as granting ſuch Writ ; as where the End of it is meerly 
a private Right; where the granting it would be attended with manifeſt 

Hil.8Geo.z, Hardſhips and Difficulties, &c. So even ſince the Statute 11 Geo, 1, cap, 

The King 4. for obliging Corporations to ele& Officers, it hath been held, that this 

ver. Mayor Court hath a diſcretionary Power of refuſing a Writ for that Purpoſe, but 

7 os geffer may firft receive Information about the Election, and, if diſſatisfied about 

1 the Right, may ſend the Parties to try it in an Information. < 

2 Stra, 1003, 
1157. Andr. 280. 
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Sid. 169. Alſo in a doubtful Caſe, the Court of King's Bench may award a Man- 


og von damus to be conſidered of further on the Return, which may give more 


Light, and diſcover more fully the Juſtneſs of granting or refuſing it, and 
how. gar, * ting g u, 
— on ſuch Return may either eſtabliſh or quaſh the Writ. 


10 Mod. 49. 


AMandamus refuſed to be ſuperſeded, becauſe not returned. 2 Barnard, X. B. 132. 2 Kel, 219. 
pl. 162. To call a Veſtry refuſed. Str, 686. Lies not to ſwear in a Mayor, who has judgment on 
an Information againſt him for Uſurpation. Str. 625. 2 Ld. Raym. 1447. To licence a Lecturer 
reſu ed. 2 Str. 1192. 2 Ld, Raym. 1206. 2 Kel. 287. pl. 218. Quaſhed, being directed to Juſtices 
at large, inſtead oi Juſtices preſent. Seſ. Caſ. 423. See ſtat. 8& g W. z. c. 30. So to iniert par- 
ticular Perſogs in Poor's Rate. 2 Str. 1269. So to ſign Certificate of a Settlement in a Pariſh, Court 
declarirg it a very ſtrange Attempt. 2 Sef. Caſ. 153. pl. 228. Soto make an equal Poor's Rate. 
2 Seſ. Caf. 60. pl. 61, Fol. 37. Barnard. XK. B. 82, 137. Str. 393. So for an equal Taxation on 
Land Tax Act. 11 Mod. 206. pl. 2, 6. So to aſſeſs a Roman Catholic double, 2 Sef. Caſ. 62. pl. 64. 
Mandumus does not le to make an equal Poor's Rate, where a Rate is in being, though unequal; 
but in ſuch Caſe if an Appeal be brought, and the Seſſions refuſe it, they may be compelled by Man- 
dans to procced thereon, Andr. 24. Sel. Caſ. 306. pl. 238. Fol. 37. To hold a Court of 
Cenſervancy refuſed. 2 Barnard, X. B. 441. So. to make an Order of Removal, Seſ. Caſ 18. pl. 17. 
So to ſign Warrant of Diſtreſs, Party agreeing to pay the Rate. 2 Seſ. Cal. G3. pl. 66. To empower 
| Juſtices of the County to take Sccurity of the Peace denied, 2 Seſ. Caf. 67. pl. 73. For Licence 


to keep an Alenouſe not granted. 2 Str. 881, Andr. 180. Barnard. K. B. 402, Bur. Rep. 556. 
Nor for Rate to reimburſe. Str. 63 1. | 


— E WV 


— 


TI It lies to Juſtices, to grant a Warrant to levy Balance of old Overſcers Accounts. Rex ver. 
Fajtices of Somer ſetſhire, M. 8 Geo. 2. Stra. 992. | 
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(F) To 
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(F) To whom to be diretted, 


HE Writ is to be directed to him, who by Law is "obliged to exe- 
cute it, or to do the Thing thereby required; and therefore (a) (c) Salk. 
where a Mandamus was granted to the Mayor, c. of Norwich, it was —_ 
moved, that the Senſe of the Mayor differed from the Majority of the 8 5 
Corporation, and that he would execute the Writ; whereas the Corpora- 2 Ll. Raym. 
tion were for returning an Excuſe Ec. and they prayed, that the Mayor 1244. 
might be ordered to deliver the Writ to the Reſt of the Corporation ; Sed *Page 541 


non allocatur; for he is the Head and Principal, and (6) take your Courſe gs 


againſt him. city to whom 

by Name, 
Mandamus ſhall be directed. 2 Bur. Rep. 794. See id. 798. For Caſes on Directions, tee Str. 55, 
640. Andr. 180, Ld. Raym. 337, $59, $60. 12 Mod. 601. 2 Barnard, X. B. 330, 350. (65) That 
if the Mayor had made any Return, contrary to the Votes of the Majority concerned, it was at his 
Peril; and that the Way to puniſh him was by Information in B. R. Carth. $00. 


If a Mandamus be ditected to the two Bailiffs of a Town, to ſwear in 

other Bailiffs, and they object, that having ſworn in others, and being now 3 33+ 

no longer Bailiffs, and that the Writ not being directed to them in their na- 3 

tural Capacities, they are not obliged to pay any Obedience thereto ; the Town of Cli- 

Court will notwithſtanding oblige them to return the Writ ; for if the Per- there. 

ſons ſworn in by them had no Right to be choſen, they (till continue Bai- g — 2 

liffs, and ought to obey the King's Writ. — Mod.126, 
| 251, 322. 

Ld. Raym. 223. Comb. 324. Stra. 640. 2 Ste? 848, bog. 


But where a Mandamus was directed to the Church-wardens of MV. to re- Trin. 5Geo. 
ſtore A. to the Office of Sexton, and ſerved upon the late Church-wardens, 2. in E. R. 
after their Office was expired ; and a Rule being made to ſhew Cauſe why — nn fl 
an Attachment ſhould not 20, for not obeying the Mandamus ; and the wardens of 
whole Matter being diſcloſed by Afﬀidavit, the Court allowed as a good Wrexham. 
Reaſon for their not returning the Writ, that they, at the Time of the 1s Vin. Abr. 
Writ delivered to them, were not Church-wardens. 214. pl. 6. 

A Mandamus to the Mayor, Aldermen and Capital Burgeſſes of D. wis. 2 Salk. 436. 
whereas A. and B. &c. removed the Party complaining from his Office of pl. 18. The 
Burgeſs, commanding them to command. A. and B. to reſtore him, was 5 059 ny 
quaſhed, for that it is abſurd, that the Writ ſhould be directed to one Per- gg, ” > 


fon to command another. Derby. 


(G) By whom to be returned. 


4 Writ is to be returned by him to whom it is directed; and if any 3 
i other return it in his Name, without his Privity and Conſent, an Ac- ag: 2 
tion on the Caſe lies againſt him; alſo it is ſuch an Offence, for which the Carth. g0o. 


Court will grant an Attachment. Comb. 422 

| . 2 Show.z04. 
If a Mandamus be directed to the Mayor, c. and the Mayor, who 50 oy : 
the moſt principal and proper Perſon, returns and brings in the Writ ; the TheKzagver. 


Court, upon Affidavits, will not examine whether there was the Senſe of the Mayer, &c. 
of Abingdor. 
2 Salk. 431. pl. 9. S. C. 12 Mod, 308, 404. Comb. 4, 213. 6 Mod. 133. Het 440 
pl. 10, 441. pl. 11. Ld, Raym. 589. and Leave given by the Court to file an Information agaigft 
the Mayor. 
Majority, 


MAN D AM U 8 


wa 1 but will receive it, and leave the Parties to puniſh the Mayor for 
the Miſdemeanor, if he be guilty ; but a peremptory Mandamus will be 
granted, if the Return be falſiſied. 


n 


(H) Df the Manner of inforcing Obedience to 
the TUrit, and compelling a Return, 


2 Salk. 429. N every Mandamus there 8 iſſues an Alias and Pluries, to oblige 
= — 55 the Party to return the Writ; but the Court of King's Bench may 
.. Raym. make a peremptory Rule to return the firſt Writ ; and, in Caſe of Diſobe- 
391. 6 Mod, dience, grant an Attachment; alſo by the Statute 9 Ann. cap. 20. and 
25. Skin. 11 Gee. 1. cap. 4. Perſons * who are by Law required to make Returns to 
669. Pl. 7- Mandamus's, in ſuch Caſes as are within theſe Statutes, muſt make their 


*Page 542 Return to the firſt Writ of Mandamus. 
2 Ld.Raym. | 


848, 1233. . | 
Mich. 9Geo. If an Attachment iſſues for not returning a Mandamus, and the Sheriff, 


2. The King who is to ſerve the Proceſs, takes Bail thereupon, this is ſuch a Mifdemea- 
ver. Baſter- nor, for which an Attachment will be granted againſt him; for theſe are 
ville, Sberff not like Attachments in Chancery, for want of an Anſwer, which are only 
efShrepfoire.as Attachments of Proceſs, but are Writs on Contempt, in Nature of Exe- 
cutions, and ſo not bailable by the Sheriff. 

6 Mod. 182. If a Mandamus is awarded for electing an Officer, and there is an Equality 
SeeLd, of Votes, ſo that the EleQors cannot agree, it is ſaid, that they ſhall be all 
Raym. 126, brought up as in Contempt, and laid by the Heels, till they do agree. 


223, 559, - 
564, 710. 2 Ld. Raym. 840, £49, 885. 12 Mod. 126, 308, 322, 332, 410. 


(1) That ſhall be ſaid a good Return, 


2 Salk. 432. A? every Mandamus iſſues upon a Suppoſal of ſome Breach and Diſo- 
pl. 11. bedience of the Law, or Neglect of the Party's Duty to whom it is 
— Raym. girected, the Return thereto muſt be certain to every Reſpect; and there- 
— fore it is ſaid not to be ſufficient to offer ſuch Matter as the Party may 
falſify in an Action, but alſo ſuch Matter muſt be alledged, that the Court 
may be able to judge of it, and determine whether the Party's Conduct 
be agrerable to — or not. 
e Therefore, if to a Mundamus to the Lord Preſident and Council of the 
5 Clap- Marches, to admit a Perſon to the Exerciſe of the Office of Deputy-Secre- 
3 tary, the Return is, that Non fuit tempore receptionis brevis deputatus conſti- 
tutus; this is naught ; for if he were made his Deputy before, the Return 
was true; unleſs he made him his Deputy at the very Inſtant of the Receipt 
of the Writ, | | 
2 Salk. 436. To a Mandamus to admit a Perſon Alderman, the Party may return, 
Lia Kam. that he was not qualifed, or that he was not elected; alſo ſeveral Cauſes 
_— Hoy m. may be returned, but they muſt be conſiſtent ; and therefore if the Return 
The Queen admits a good Election, and afterwards avoids it by Matter repugnant, 
ver. Moyer, this is naught, 
Sc. of Ner- 
wich. A Ma ndamus to ſwear one into the Place of Town-Clerk ; the Retura 
6 Mod. 309. was, that upon the Election B. had eighteen Voices, and the Party who 


GOP . ſued the Mandamus but ſeventeen ; and that they ſwore in B. and it was 
559. | held 


MAN D AN U 


held a bad Return, being argumentative, when it ſhould be expreſs and 
direct, that he was not choſen. 


2Ld. Raym. 
1244, 1267. 


| 1304, 1379, 
1406. 10 Mod. 101, 174, 176. 12 Mod. 27, 113, 401. Comb. 396. Carth. 499. 2 Salk. 431. 


pl. 9. 699. pl. 3. 


A Mandamus was granted to reſtore the Recorder of Barnſtaple, di- Raym. 153. 
rected to the Mayor of the Corporation; and he returned, quod non 
conſtat nobis that he was ever elected; and the Return was adjudged in- 
ſufficient, and Reſtitution awarded. 

So, where to a Mandamus to reſtore a Town-Clerk, it was returned, g;4 20 
that he nunquam debito modo admiſſus ; and it was held a bad Return, being Keb. ths. 
a Negative pregnant, and invelving Matter of Law, when the plain FaQ716, 733. 
only ſhould be returned, ſo as to enable the Court to adjudge upon it, and 
the Party to bring his Action, in caſe it were falſe. 

But it the Mandamus ſuggeſt, that he was debito elecbus, a Return quod Carth. 170. 


non fuit debito electus is good, becauſe it anſwers the Suggeſtion in thy Ore 
8225 2 Salk, 433. 
pl. 13. 


s Mod. 11. S. P. See 2 Bur. Rep. 1013. See other Caſes of Return in Seſ. Caſ. 422. pl. 332. 
2 Barnard. X B. 56. 2 Sel. Caf. 63. pl. 65. Barnard. X. B. 327, 353, 674, 763. 2 Ld. Raym. 1479. 
Andr. 105,' 367. 2 Stra. 1111. 2 Barnard. X. B. 420. 2 Sel. Cal. 198. pl. 145. 2 Kel. 230. 
pl. 213. 2 Seſ. Caſ. 243. pl. 190. Str. 115, 629. 2 Barnard 430. 2 Str. 895. Forteſc. Rep. 200. 
8 Mod. 99. 2 Str. 1235. 12 Mod. 601. Seſ. Caf. 326 pl. 261. See Com. Dig. 178. Ld. Raym. 
560. 12 Mod. 401. 2 Str. 1235. 2 Ld. Raym. 1379, 1405. Fitzgib. 195, 8 Mod, 380. 11 Mod, 
174. pl. 16. 12 Mod. 23. Barnard. X. B. 412. But fee the contrary held in 2 Str. 894, 895. 
Barnard, X. B. 381. 8 Mod. 325. 11 Mod. 174. pl. 16. 12 Mod. 23. 


* (K) Ok traverſing the Return, and taking Jflue page 543 
thereon, 


HE Party to the Return of a Mandamus could not traverſe nor in- Vent. 111. 
terplead, which is one Reaſon why the utmoſt Certainty was te- 2 Salk. 433. 
quired in ſuch Return. 8 
But now by the 9 Ann. cap. 20. reciting, that divers Perſons had ille- Ig. Ray. 
gally intruded themſelves into, and taken upon then to execute the Office 481. 
of Mayors, Bailiffs, Port- reeves, and other Offices within Cities, Towns 
Corporate, Boroughs and Places; and the great Difficulty of determining, 
where the Office was annual, the Right to the fame, within the Compatls 
of the Year, or where it was not annual, the Difficulty of determining the 
Right, before the Perſons had done divers Acts prejudicial to the Peace 
and Order of ſuch City, &c. and reciting the great Difficulty Perſons ille- 
gally turned out, or refuſed to be admitted, lay under, and the Dilatori- 
neſs and Expence attending the Proceedings on Writs of Mandamus, it 18 
therefore enacted. That as often as, in any of the Caſes aforeiaid, any 
** Writ of Mandamus ſhall iſſue out of the King's Bench, the Courts of 
*« Sefſions of Counties Palatine, or out of any the Courts of the Grand 
** Seſſions in Wales, and a Return ſhall be made thereunto, it ſhall ard 
** may be lawful to and for the Perſon or Perſons, ſuing or proſecuting 
© fuch Writ of Mandamus, to plead to or traverſe all or any the materia! 
Facts contained within the ſaid Return; to which the Perſon or Perſons 
making ſuch Return ſhall reply, take Iſſue, or demut; and fuch further 
** Proeedings, and in ſuch Manner, ſhall be had.therein, for the Detet- 
** mination thereof, as might have been had if the Perſon or Perſons, 
** ſuing ſuch Writ, had brought his or their Action on the Caſe for a ſalſe 


** Return ; and if any Iſſue ſhall be joined on ſuch Proceedings, the Perſon 
[TY or 


MANDAM U Ss. 


« or Perſons ſuing ſueh Writ, ſhall and may try the ſame in ſuch Place, 
« as an Ifſue joined in ſuch Action on the Caſe ſhould or might have been 
« tried; and in caſe a Verdict ſhall be found for the Perfon or Perſons 
+ Where *©* ſuing + ſuch Writ, or Judgment iven for him or them on Demurrer, 
Defendants * or by Nil dicit, or for Want of a Replication or other Pleading, he or 
ſhall recover (e they ſhall recover his and their Damages and Coſts, in ſuch Manner ag 
3 « he or they might have done in ſuch Action on the Caſe as aforeſaid; 
"+. cho i ſuch Coſts and Damages to be levied by Capias ad Satisfaciendum, Fier; 
*© Factas, or Elegit, and a peremptory Writ of Mandamus ſhall be granted 
* without Delay, for him or them for whom Judgment ſhall be given, az 
« might have been, if ſuch Return had been adjudged inſufficient ; and in 
call Judgment ſhall be given for the Perſon or Perſons making ſuch 
Return to ſuch Writ, he or they ſhall recover his or their Coſts of Suit, 

t By f.. of to be levied in Manner aforeſaid 1. 


this Statute, 
the Statutes of Amendment and Jeofails are extended to Proceedings on Writs of Mandamus.—lIfing 
Proceeding under the Statute, no Damages are given by the Jury, the Want of it cannot be ſupplied 
by a Writ of Inquiry; but in ſuch Cafe the Party may bring an Action for a falſe Return; for the 
AR does not take away the Party's Right to bring ſuch Action, but only provides that in caſe Da- 
mages are recovered, by virtue of that Act, againſt the Perſon's making the Return, they ſhall not 
be liable to be ſued in any other Action, for making ſuch Return. Stra. 1051.—There are many 
Caſes to which the Statutes do not extend.—[n all thoſe Caſes the Proceedings muſt be according to 
the Courſe of the Common Law, | 


— 9 


(L) Df the Party's Remedy fo2 a falſe Return, 


| T: is clearly agreed, that for a falſe Return to a Mandamus an Action 
31 Co. 99. Jon the Caſe lies; as, if upon a Mandamus to reſtore T. S. to his Place 
Bagg'sCale. of Burgeſs of P. the Mayor, Ec. return a good Cauſe, the Matter of 


Barnard, K. which is falſe, an Action lies for the falſe Return, 


B. 82, 327. 
12 Mod. 322, 408, 410. 


page 544 Alſo it hath been adjudged, that where the Return is made by ſeveral 
Carth. 171, Perſons, the Action may be either joint againſt all, or ſeveral, being 
172. founded on a Tort or Injury ; as if made by the Mayor and Aldermen, 
Sir Peter the Action may be brought againſt the Mayor only; and if upon Evidence 
_—— it appears, that he vored againſt the Return, but was over-ruled by the 
L:rd Mayer Majority, the Plaintiff will be nonſuited 7. 


ef Landon, 
6 Mod. 152. S. P. and ſee the Authorities to the third Paragraph of p. 642.— Where ſeveral join 
in au Application for a Mandamus, they mul! all join in the Action for a falſe Return. 1 Ray. 128. 


Saik. 374 Alſo if the Matter concerns public Government, and no particular Per- 
76. fon is ſo far intereſted as to maintain an AQiion, the Court will grant an 


- ns Information againſt the particular Perſons that made the Return 1. 


7 The Return muſt be filed and allowed before the Information ean be moved for. 


(M) Df 


MAND AM US. 


(M) Df awarding a peremptozy Mandamus. 


F the Return be inſufficient, or falſified in an (a) Action on the Caſe, 
the Court 8 a (5) peremptory Mandamus, either to ad- I. Co. 99. 


mit, (t) reſtore or diſcharge, c. the Party, as the Caſe requires, yen 


Return, in 

an Action on the Caſe, no Motion can be made for a peremptory Mandamus till four Days are paſt 
after the Return of the Poſtea ; becauſe the Defendant has ſo long to move in Arreſt of Judgment. 
1 Salk. 430, 431. (6) Not to be granted in the firſt Inſtance, Skin. 669. pl. 7. Ld. Raym, 160. 
5 Mod. 314- (e) But it is ſaid, that if the Court does not ſee Cauſe of Reſtitution, though there 
be no good Return to the Writ, yet they will not grant a peremptory Mandamas, 7 Mod. 83, 84. 
See Ld, Raym. 138, 559, 561. 2 Ld. Raym. 1008, 1379, 1405. 8 Mod. 325. Stra. 145, 60g. 
2 Ld. Raym, 1379. Stra. 686. 2 Stra. 894, 1246. | 


But the Action which falſifies the Return, is to be brought in that Court 
out of which the Mandamus iſſued ; and therefore where in an Action on 3 
the Caſe in C. B. for a falſe Return to a Mandamus, Judgment was given 116. 
for the Plaintiff on Demurrer ; yet the Court of B. R. refuſed to grant a Skin. 670, 
peremptory Mandamus ; becauſe every Mandamus recites the Fact prout Pl. 8. S. C. 


nobis con ſtat per recordum, which cannot be ſaid in this Caſe, as the Court Dy 
cannot take Notice of the Records of the Common Pleas. — for 
Wariant of 


Diſtreſs againſt old Overſeers of the Poor to levy a Sum in their Hands of the Pariſh Money. Seſ. Caf. 
283. pl. 174. 2 Stra. 992. Peremptory Mandamus may go before any formal Judgment. Str. 697 1. 


— — —— — — 


t After a Writ of Error, brought upon 2 in an Action upon the Caſe for a falſe Return, 
2 Motion was made for a peremptory Mandamus, but it was refuſed. Stra. 983.—See farther pot 
556, As to Mandamws's, to admit Apprentices to their Freedom, | 


Marriage and Divorce, fcc Page 569. 


Maſter and Servant. 


T* Relationſhip between a Maſter and a Servant from the Supe- 


riority and Power which it creates on the one Hand, and Duty, Page 545 
Subjection, and as it were, (4) Allegiance, on the other, is in(d) Hence 
many Inſtances applicable to other Relationſhips, which are in a ſuperior by the Sta- 
and ſubordinate Degree ; ſuch as Lord ard Bailiff, principal and Attorney, S +5 E. 3. 
(e) Owners and Maſters of Ships, Merchants and Factors, and all others. 1 Wette 
having Authority to enforce Obedience to their Orders, from thoſe whoſe Treaſon for 
Duty it is to obey them, and whoſe Acts, being conformable to their Duty a Servant to 
and Office, are eſteemed the Acts of their “ Principals ; but theſe 8 
treated of under their proper Heads, we ſhall here conſider this Relation- 8 
thip, as it more particularly affects Maiters and thoſe who are more pro- whereof it 
perly called Servants and Apprentices, hath been 
held to ex- 
tend to a Miſtreſs, or Maſter's Wife, Plow. 86, 3 Inſt. 20. 4 Co. 46. [See 4 Com. Dig. fo. 12. 
(L. 1. @c,)) (e) Where a Maſter of a Ship is expreſly ſaid to be a Servant to the Owners, and 
the Owners ſhall anſwer for him as ſuch, 3 Mod. 323. 2 Vern. 643. 
(A) Df 


MASTER and SERVANT. 


(A) Of the Manner of Hiring and Binding a 
Perſon Servant oz Appzentice. 546. 

(B) Tho _— oz are capable of binding 
themſelves Servants or Appꝛentices. 547. 

(C) Df the Juriſdittion of Juſtices of Peace in 
binding out Appzentices, in obliging Maſters to 
p2ovide foꝛ them, in compelling them to refund 
the Monep had with them, and in diſcharging 

W from their Maſters, 5498. 

D) Df the Neceſlity of ſerving an Appꝛenticeſhip, 
as a Dualification to follow a Trade within 
the 5 Eliz. c. 4. 551. 


And herein, 


1. What ſhall be ſaid a Trade, which a Perſon is pro- 
hibited to follow, within the Statute. 552. 

2. What Manner of following or exerciſing a Trade ſhall 
be ſaid within the Statute, 553. 

3- What Kind of Service will be a ſufficient Qualifica- 
tion within the Statute. 554. 

4. By whom the Offence of following a Trade without 
a Qualification is cognizable. 554. 

5. Ot the Form of the Proceedings in order to a Con- 
viction, for following a Trade without being quali- 
fied. 555. 


(E) Of alltgning and turning over Appꝛentices to 

other Maſters. 555. | 

(F) Df making Appzentices free, 556. 

(G) How Appzentices are to be taken Care of 

when their Maſters happen to die. 550. 

(H) Of Servant's Mages, how recoverable. 557. 

() Uhat Atts of the Servant are deemed the 
Maſter's, * which the Maſter map take Advan⸗ 
tage. 55 . 5 

(K) That Atts of the Servant ſhall be deemed the 
Maſter's, fo: which the Walter ſhall ant wer and 
be bound. 560 "ts | 

(L) Foz what Acts of his ſhall the Servant him⸗ 
ſelf ant wer to others. 562. 

(M) Foz what Acts of his ſhall the Servant an⸗ 
{wer, and be reſponſible to his Maſter. 564. 


And herein, 

1. Where by an implied Truſt or Confidence a Servant 
ſhall anſwer in a Civil Action. 564. 

2. Where Servants and Apprentices ſhall be puniſhed cri- 
minally, for Acts done in relation to their Maſters. 565: 


(N) Of 


MASTER AMD SERVANT. 


(NJ) Ot the Waſter's Authoꝛity over his Servant, Page 545 
and how far he may cozzett and puniſh him. 566. 

(O) Df the Maſter's Remedies againſt others for 
inticing away, and other Injuries done, in re⸗ 
lation to his Servant, 567. _”_ 

P) Chat a Waſter oz Servant may juſtify do- 
ing in each other's Defence, 568. 


_ 


* 


— 


(A) Ok the Manner of Hiring and Binding a 
Perſon Servant oz Appzentice, 


HE Retaining a menial Servant and taking an Apprentice differ, . C. 2 
greatly as to the Manner; for as to the firſt it may be by Parol (a), Keb. "4 
Contract, or Agreement only, and therefore ſuch a one may be diſcharged s Mod. 182. 
by Parol, and without Writing; but an Apprentice muſt be by Deed, and Ld. Raym. 
cannot be diſcharged without Deed, and muſt be retained by the Name of "cs L 
an Apprentice expreſly, otherwiſe he is no (5) Apprentice though bound. * * N 
| a 
the Contrac he is conſidered as Servant, tho' he has not yet actually done any Service 2 12 2 
Dalt. Juſt, cap. 58. —And on ſuch Contract the Maſter may have an Action againſt him, if he either 


refuſes to ſerve at all, or departs before the Time is expired for which he agreed to ſerve, Dalt. Juſt. 
c. 68. — And where the Maſter has his Remedy againſt another detaining him, vide infra Letter 


(0). (6) Burn 57. pl. 3. 


A Servant may hire himſelf for what Time he pleaſes; but it is ſaid, Co. Lit. 42. 
that if a Man retain a Servant generally, without expreſſing any Time, the 
Law will conſtrue it to be for one Year, becauſe that Retainer is according 
to Law. 

Alſo it hath been adjudged, that if a Perſon retain a Servant for a Year, 2 Keb. 16. 
& fic de anno in annum quamdiu ambabus partibus placuerit, that after a Ctes ver. 
ſecond Year begun the Retainer holds good for another Year ; and that it““ 7. 
ſhall not be a Retainer for a Year certain, and afterwards at Will. 

And as an Apprentice can only be bound by Deed, fo it is neceſſary, 4 Rol. rey. 
according to the Cuſtom of (c) ſome Places, that fuch Deed or (4) Inden- 30g. 
ture be inrolled ; as in London, if the Indentures be not inrolled before the Palm. 361. 
Chamberlain within a Year, upon a Petition to the Mayor and Aldermen, Mod. Rep. 
Cc. a Scire fac' ſhall iſſue to the Maſter, ro ſhew Cauſe why not inrolled 9 
and if it was through the Maſter's Default, the Apprentice (e) may ſue out; 91. ; 
his Indentures, and be diſcharged ; otherwiſe if through the Fault of the 10Mod.1 44, 
Apprentice; as if he would not come to preſent himſelf before the Cham- 149. 
berlain, Ge. for it cannot be inrolled, unleſs the Apprentice be in Court f A 
and acknowledges it. ( — 

Perſons 
binding themſelves Apprentices to Mariners, their Indentures are to be imolled in the next Corporate 
Towns, 3 Lev. 38g. Stat 5 El. c 4.1, 29 6 Mod. 69. 2 Vern. 64 pl. 57. id. 292. 4 Com. 
Dig. 80, (4) See Seſ. Caf. 284. pi. 222. Boſſtr. 192. And it muſt be ſtamped with a 25. 6d, Stamp F+ 
Burn 57. and allo particular Duties paid. See Sat. 8. An. c. 9. ſ. 32. (e) Where it is neceſſary in 
order to prove him an Apprentice. Skin. 579. pl. 2. And ſee a Certificate relating to the Iarollment 
of Apprentices in vol. 3. of Lord Bac. Works 4to. 353. 


„e 


See the Index to the Statutes, Octe. Titles Apprentices and Deed. 


But it hath been held, That this Cuſtom does not extend to one bound 6 Mod. 69. 
Prentice to a Waterman, under twenty- one Years of Age; for the Company * 68. pl. 
0 of . 


- Jeſs he un- 


MASTER ano SERVANT. 
of Watermen are but a Voluntary Society, and being free of that does not 


1 By 6Geo. Make one free of London i. 
e. 28.—I[f 
— abſents himſelf from Service before Time expired, he ſhall ſerve for ſo long Time as he 
abſented himſelf, or make Satisfaction, or be committed to the Houſe of Correction for three Months : 
This extends not to Apprentices giving more than 10/, or after ſeven Years elapſed beyond their 
Term. See further as to Diſputes between Maſters and Servants, in various Branches of Manufacture, 
— > provided for by ſeveral Statutes, See ſame collected by Dr. Burn, in his Juſtice of Peace, 
Servant. 


2 


*Page 547* (B) cho map ſerve, oz are capable of binding 
themſelves Servants oz Appꝛentices. 


Dalt. c. 68. J T is ſaid, that if a married Man and his Wife do bind themſelves to 
ſerve, they ſhall be compelled thereto, according to their Covenant or 
Agreement; and that if a Woman who is a Servant ſhall marry, yet ſhe 
muſt ſerve out her Time; and her Huſband cannot take her out of her 

Maſter's Service. | 
6 , a It ſeems clearly agreed, that by the (a) Common Law, Infants, or Per- 
+ * 379, {Ons under the Age of twenty-one Years, cannot bind themſelves Appren- 
280. tices, in ſuch a Manner as to intitle their Maſters to an Action of Cove- 
3 Leon. 63. nant, or other Action, for departing their Service, or other Breaches of 
Log 15. their Iadentures; which makes it neceſſary, according to the uſual Prac- 
, tice to get ſome of their Friends to be bound for the faithful Diſcharge of 


2Vern. 492 . ! 
576. 4%" their Offices, according to the Terms agreed on. 


8 Mod. 191. | 
Stra. 604. (a) Nor in Equity. Abr. Eq. 6.—But if an Infant of five Years of Age, or other Perſon 


who is not Potens in corpore, be retained, and ſerve in the beſt Manner they can, their Maſters mult 
pay them their Wages, Bro. Tit. Labour 46. Dalt. Juſt. c. 58. 


A Perſon But by the 5 Elis. cap. 4. ſect. 43. it is enacted in the Words following, 
1 be « And — there hath been, and is ſome Queſtion and Scruple moved, 
—— whether any Perſon being within the Age of twenty-one Vears, and 
„ bounden to ſerve as an Apprentice, in any other Place than in the ſaid 
derſtands City of London, ſhall be bounden, accepted and taken as an Apprentice; 
the Latin 4 for the Reſolution of the ſaid Scruple and Doubt, be it enacted by the 
* Authority of this preſent Parliament, That all and every ſuch Perſon 
992. or Perſons, that at any Time or Times from henceforth ſhall be bounden 
* by Indenture to ſerve as an Apprentice in any Art, Science, Occupation 
* or Labour, according to the Tenour of this Eſtatute, and in Manner 
* and Form aforeſaid, albeit the fame Apprentice, or any of them, ſhall 
* be within the Age of twenty-one Years, at the Time of making their 
« ſeveral Indentures, ſhall be bounden to ſerve for the Years in their ſeve- 
& ral Indentures contained, as amply and largely to every Intent, as if the 
e fame Apprentices were of full Age at the Lime of making ſuch Inden- 
e tures; any Law, Oc.” * 
Cro, Car, But notwithſtanding this Statute, it hath been held, in an Action of Co- 
179. venant againſt an Apprentice, for departing from his Maſter's Service with- 
Gybert ver. gut Licence, within the Time of his Apprenticeſhip ; where the Defend- 
— ant pleaded, that at the Time of making the Indenture he was within 
407 Age; and on Demurter to this Plea, it was argued, that this Indenture 
S. P. ſhould bind the Infant, becauſe it was for his Advantage to be bound Ap- 
prentice, to be inſtructed in a Trade: It was alſo urged, that he was com- 
pellable by the 5 Elis. cap. 4. ſupra, to be bound out an Apprentice. But 


all the Court reſolved, that although an Infant may voluntarily bind himſelf 
an 
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an Apprentice, and if he continue an Apprentice for ſeven Years, he may 
have the Benefit to uſe his Trade ; yet neither at the Common Law, nor by 
any Words of the above-mentioned Statute, a Covenant or Obligation of 
an infant, for his Apprenticeſhip, ſhall bind him; but if he miſbehave 
himſelf, the Maſter may correct him in his Service, or complain to a Juſ- 
tice of Peace, to have him puniſhed according to the Statute ; but no Re- 
medy lieth againft an Infant upon ſuch Covenant, 
By the Cuſtom of London, an Infant unmarried, and above the Age of 
fourteen, may bind himſelf Apprentice to a Freemin of London, by Inden- Moor 134. 
ture with proper Covenants ; which Covenants, by the Cuſtom of Londin,, 8 A. 92. 
ſhall be as (6) binding as if he was of full Age. CEE TR 


Palm. 361. 
Mod. 271. 2 Keb. 687, See Mod. 191. 10 Mod. 144, 149. 11 Mod. 49. 12 Mod. 41s. (5 And 
for a Breach an Action may be brought in any 9ther Court, as well as in the Courts of the City, 
Moor 136. 


K 


„(C) Ok the Jurildittion of Juſtices of Peace in ⸗bage 548 
binding out Appzentices, in obliging Paſters 
to provide foz them, in compelling them to re⸗ 
kund the Money had with them, and in dif- 
charging Appzentices from their Matters. 


H E juriſdiction of Juſtices of the Peace herein depends on divers 
Acts of Parliament, particularly on the 5 E/iz cap 4. the moſt ma- 
terial Clauſe of which, as to this Purpoſe, is Sed. 35. which is as followeth: 
** That if any Perfon ſhall be required by any Houſholder, having and 
© uſing half a Plough-Land, at the leaſt, in Tillage, to be an Apprentice, 
and to ſerve in Huſbandry, or in any other Kind of Art, Myſtery or 
* Science, before expreſſed, and ſhall refuſe ſo to do; that then, upon 
* Complaint of ſuch Houſekeeper, made to one Juſtice of the Peace of the 
„County where the ſaid Refuſal is, or ſhall be made, or of ſuch Houſholder 
* inhabiting in any City, Town Corporate, or Market-Town, to the 
„Mayor, Bailiffs or Head Officer of the ſaid City, Town Corporate, or 
* Market-Town, if any ſuch Refuſal ſhall be there, they ſhall have full 
Power and Authority, by Vir'ue hereof, to ſend for the tame Perion ſo 
* refuſing ; and if the Juſtice or the ſaid Mayor or Head Othcer, thall 
think the ſaid Perſon meet and convenient to ſerve as an Apprentice in 
that Art, Labour, Science or Myſtery, wherein he ſh:1} be fo then re- 
** quired to ſerve, that then the ſaid Juſtice, or the faid Mayor or Head 
* Officer, ſhall have Power and Authority, by Virtue hereof, if the ſaid 
* Perſon refuſe to be bound as an Apprentice, to commit him unto Ward, 
there to remain until he be contented, and will be bounden to ſerve as 
an Apprentice ſhould ferve, according to the true Intent and Meaning 
of this preſent Act, and if any ſuch Maſter ſhall miſuſe or evil intreat 
** his Apprentice, or that the ſaid Apprentice ſhall have any juſt Cauſe to 
complain, or the Apprentice do not his Duty to his Maſter ; then the ſaid 
** Matter, or Apprentice, being grieved, and having Cauſe to complain, 
** ſhall repair unto one Juſtice of Peace within the ſaid County, or to the 
Mayor, or other Head Officer of the ſaid City, Town Coiporate, Market- 
** Town, or other Place, where the ſaid Maſter dwel'cth, who ſhall, by his 
* Wiſdom and Diſcretion, take ſuch Order and Dire ion between the faid 
* Maſter and his Apprentice, as the Equity of thz Cauſe ſhall require; and 
Vol. III. 8 | * 1 
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« if for want of good Conformity in the Maſter, the faid Juſtice of Peace, 
or the ſaid Mayor or Head Officer, cannot compound and agree the 
Matter between him and his Apprentice, then the ſaid Juſtice, or the 
** ſaid Mayor, or other Head Officer, ſhall take Bond of the faid Maſter 
to appear at the next Seſſions then to be holden in the ſaid County, or 
within the ſaid City, Lowa Corporate or Market-Town, it the faid 
** Maſter dwell within any ſuch; and upon his Appearance, and hearing 
* of the Matter, before the ſaid Juſtices, or the ſaid Mayor, or other Head 
Officer, it it be thought meet unto them to . diſcharge the ſaid Appren- 
** tice of his Apprenticehood, that then the ſaid Juſtices, or four of them 
at the leaſt, whereof one of them to be of the Zuorum, or the laid 
Mayor, or other Head-Ufficer, with the Conſent of three other of his 
** Brethren, or Mien of beſt Reputation within the ſaid City, Town Cor- 
* porate or Market-Town, ſhall have Power, by Authority hereof, in 
„Writing under their Hands and Seals, to pronounce and declare that 
they have diſcharged the ſaid Apprentice of his Apprenticehood, and the 
„ Cauſe thereof; and the faid Writing, fo being made and enrolled by the 


Page 549** Clerk of the Peace, or Town-Clerk, amongſt the Records that he xeep- 


eth, ſhall be a ſufficient Diſcharge for the ſaid Apprentice againſt his 
« Maſter, his Executors and Adminiſtrators ; the Indenture of the 1.14 
« Apprenticehood, et any Law or Cuſtom to the contrary notwithſtand- 
66 ing ; and if the Default ſhall be found to be in the Apprentice, then the 
« ſaid juſt ces, or the ſaid Mayor, or other Head Officer, with the Aſſilt- 
*« ance aforeſaid, ſhall cauſe ſuch duc Correction and Punithnient to be mi- 
„ niſtered unto him, as by their Wiſdom and Diſcretion ſhall be thought 
„ meet. 

* Provided, That no Perſon ſhall by Force or Colour of this Statute be 
* bounden to enter into any Apprenticeſhip, other than ſuch as be under 
the Age of twenty-ore Years,” 

By the 43 Elis. cap. 2. ſecb. 5. it is enacted, That it ſhall be Jawfu] 
for the Church-wardens and Overſeers of the Poor, or the greater Part 
« of them, by the Aſſent of any two Juſtices of the Peace, to bind poor 
Children Apprentices, where they ſhall ſee convenient, till ſuch Man- 
* Child ſhall come to the Age of twenty-four Years, and ſuch Woman- 
Child to the Age of tweaty-one Years, or the Tine of her Marriage; 
* the ſame to be as effectual to all Purpoſes, as if ſuch Child were of full 
Age, and by Indenture of Covenant bound him or herſelt.“ 

By the 1 Jac. cap. 25. ſeck. 23. 21 Fac. cap. 28. 3 Car. cap. 4. fed. 22. 
this laſt mentioned Act is continued, with this further Addition, That all 
««* Perſons, to whom the Overſeers of the Poor ſhall, according to this Act, 
bind any Children Apprentices, may take and receive and keep them as 
«« Apprentices ; any former Statute to the contrary notwithſtanding.“ 

By the 8 & 9 W. z. cap. zo. reciting, That whereas by an Act made 
in the 43 Eliz. cap. 2. ſed. 5. it is among other Things, enacted, That it 
ſhall be lawful for the Church-wardens and Overſeers of the Poor of any 
Pariſh, or the greater Part of them, by the Aſſent of two Juſtices of the 
Peace, whereot one to be of the Quorum, to bind poor Children Ap- 
prentices where they ſhall ſee convenient ; but there being Doubts, whe- 
ther the Perſons, to whom ſuch Children are to be bound, are compellable 
to receive ſuch Children as Apprentices, that Law hath failed of its due 
Execution; therefore it is enacted and declared, That where any poot 
Children ſhall be appointed to be bound Apprentices purſuant to the 
* ſaid AR, the Perſon or Perſons, to whom they are ſo appointed to bx 
bound, ſhall receive and provide for them, according to the Indenture 
ſigned and confirmed by the two Juſtices of the Peace, and alſo execute 
< the other Part of the ſaid Indentures ; and if he or ſhe ſhall refuſe fo to 
do, Oath being thereof made by one of the Church wardens or Over- 
ſeers of the Poor, before any two of the Juſtices of the Peace 8 tha: 

| « (Counts, 
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County, Liberty or Riding, he or ſhe ſhall for every ſuch Offence for- 
« feit the Sum of 10/. to be levied by Diſtreſs ; the fame to be applied to 
« the Uſe of the Poor of that Parith or Place where ſuch Offence was 
« committed ; ſaving always to the Perſon to whom any poor Child ſhall 
be appointed to be bound an Apprentice, as aforeſaid, if he or ſhe ſhall 
think themſelves aggrieved thereby, his or her Appeal to the next Ge- 
« neral or Quarter-Seſſions of the Peace for that County or Riding, whoſe 
« Order ſhall therein be final, and conclude all Parties.” 

In the Conſtruction of theſe Statutes the following Opirions have been 
hoiden : 

That by the 5 Eliz. cap. 4. the Juſtices of Peace might bind a poor Per-T Raym, 
ſon to Huſbandry againſt the Conſent of his Mafter ; but that neither by 6s, 177. 
that Statute, nor the Statute 43 E/iz. cap. 2. which impowers the Church- $4. 99. 
wardens, fc. to raiſe a Stock of Money, by Way of Aſſeſſment on the —— 84. 
Pariſh, for that Purpoſe, they could impoſe an Apprentice on a Tradeſ- g. P. dg 


man againſt his Conſent, but muſt aſſeſs and raiſe Money to bind him out. Carth, 94. 
| | Comb. 165. 


3 Mod. 269. Show. 76. The King ver. Fairfax, S, P. reſolved by three Judges againſt Halt. 
2 Ld. Raym. 1117. 12 Mod. 27. Stra. 143. 2 Stra. 1268. | 


* That though by the Statute 8 & 9 V. 3. cap. zo the Maſter is bound *Page 550 
under the Penalty of 10. to keep an Apprentice bound to him purſuant to 2 Salk. 491. 
the Statute 43 Elig. cap. 2. yet if two Juſtices bind a poor Girl to a Mer-P!. 57. 
chant, and he appeals to the Seſſions, where the Order is reverſed, it 7 inchamp's 
being thought unfit to compel a Merchant to take an Apprentice, the Court 9055 
of King's Bench, on removing the Order before them, may confirm the 
Order of Seſſions, (as they did in this Caſe); for the Statute having given 
an Appeal to the Seſſions, they are made thereby proper Judges, whether 
the Perſon be a proper Perſon to impoſe an Apprentice on or not. 

The Church-wardens and Overſeers need not aver, that the Parents Comb. 289. 
were not able to maintain the Child, for they have a diſcretionary Power, fer Halt C. J. 
by the Statute, of determining that. 

And as the Juſtices of Peace have a Power of impoſing an Apprentice 6 Mod. 163, 
on a M+ſter, in Conſequence thereof an Indictment lies tor Diſobedience to _ 381. 
their Orders, either in not receiving, or receiving and after turning off, or Tz. — 
not providing for ſuch Apprentice; for though an Act of Parliament pre- ver. Cold. 
ſcribes an eaſier Way of proceeding by Complaint, yet that does not ex- 
clude the Remedy by Indictment. 

The Juſtices of Peace may diſcharge an Apprentice not (a) only on the Skin. 108, 
Default of the Maſter, but alſo on his own 6 Default; but it hath been pl. 7. 
holden, that their Jutiſdiction herein extends only to ſuch Apprentices as 5 — 139. 
were bound to Trades within the Statute, and were compelled by them to = -" 3 
ſerve; for that in ſuch Caſe it is but reaſonable that the Contracts, which 
were made by their Authority, ſhould be diſſol ved by the fame Power, but (-) wy 


that they cannot diſcharge any voluntary Agreements made between the charge need 
Parties. not be mu- 
tual; there- 


fore if they order that the Servant ſhall be diſcharged frem his Maſter, they need not diſcharge the 
Maſter from his Covenants; for when the Servant is dilcharged, the "ther is no longer Maſter. 
5 Mod, 139. 2 Salk. 471. pl. 4. (5) A Perſon, after three Years Service, plainly gw. to 
be 2 natural Ideot, diſcharged, and Order affirmed. Skin. 114,—That by the Cuſtom of Londen, 
Freeman may turn away his Apprentice for Gaming. 2 Vern. 291,—But if an Apprentice marries 
without the Privity of his Maſter, yet that will not juſtify his turning him away, but he mult tate 


bis Remedy on his Covenant, 2 Vern. 492. 


Therefore where an Order of Seſſions was made to diſcharge a Surgeon's _ 128 
. 5 Mod. 138 


Apprentice from his Maſter, for not inſtructing him in the Art of Suigery * Sole. 256 
but the Maſter being a Mountebank kept the Apprentice for a Tumbler on . 4. We 
the Stage; the Order was quaſhed for Want of Juriſdiction in the Juſtices, Caf. of Set. 
| Ss decuule & Rem. . 

pl. 29. 


2 Kel. 128. 


% 


U 


MASTER AN ⁵O SERVANT 


: Ld 
The King becauſe a Surgeon is not one of the Trades mentioned in the 5 Elis. cap. 4. 


ver. Cale). and here it was held, that the Juſtices have Power only over ſuch Ap- 
prentices who are bound to the 1 rades therein named, and not over Ap- 
tentices to other Trades. 
Saund. 314. And yet it hath been reſolved, that the Juſtices may not only diſcharge 
Hawkfwortha Merchant's Apprentice, (which has been agreed not to be a Trade within 
Ke the Statute 5 £liz. cap. 4.): but allo to oblige the Maſter to refund Part of 
— 1485 the Money which he had with him; and this Doctrine of refunding ſeems 
pl. 7. to be now eſtabliſhed, as founded on (c) great Reaſon, though not ex- 
Mod. Rep. a. preſly mentioned in the Act; for the Juſtices being authorized to diſcharge 
pl 6. according to their Diſcretions, when the End of the Apprenticeſhip cannot 
5 be attained with one Perſon, it is but Juſtice the Maſter ſhould return 
2 Salk. 499. Part of the Money he has received with his Apprentice, to place him out 
pl. 53. with a new Maſter. | 


11Mod.110. 


12 Mod. 498, 553. (e) Where a Court of Equity will oblige a Maſter to refund. Finch's 
Rep. 396. Vern. 46. pl. 2, Vern. 64. pl. 37, 491. Alk. Rep. 149. pl. 8g, 


The King Tt hath been held, that an Order on the Maſter to return Money is 
hal 5 good, though it is not averred that he had any with the Apprentice, for 
4 g. K. the Order being to return Money, is as neceſſary a Proof of the Receipt 
2 Barnard, Of it, as if it had been expreſly alledged ; and in this Caſe the Court 
K. B. 244, ſeemed to be of Opinion, that though the Juſtices had juriſdiction as to 


— 7 : Diſcharging and Obliging the Maſter to reſund, as well in other Trades 
cy ppg thoſe mentioned in the Statute ; that the Juftices are not obliged in 


their Orders to ſet forth all the Steps they take in their Proceedings, 
page 551 there being nothing in the Ac which makes it neceſſary, and that there 

was a known and eſtabliſhed Diſtinction between Orders and Convic- 
tions. 


pl. 104. 
See 11 Mod, 


140, pl. 4. .Juſtices cannot order Monies to be returned on Diſcharge of an Apprentice. Str. 6g. 


=S It hath formerly been held, that the Seſſions cannot make an original 

ee 318, Order of Diſcharge : but that, according to the Statute, the Parties ought 

Salk. 68. pl. 6. firſt to apply themſelves to a Juſtice of Peace; and if he cannot compound 
alk.58.p PP'Y - 

5 Mod. 138. the Matter, then he is to bind the Maſter to appear at the next Seſſions; 

Caf. of Set. but it hath been ruled of (a) late, and ſeems now eſtabliſhed, that an 

& Rem.133.Orger on an original Application is good, and that the previous Applica- 


I. 176. g — : 8 
j nel 491. tion to one Juſtice is only diſcretionary, 


pl. 86. k 
Mod. Rep. 287. pl. 33. 12 Mod. 349, 350, 353, 499. (a) So ruled in the Caſe of The King ver, 


 Amies. Trin. 7 Geo. 2. 2 Barnard, K. B. 244, 279. 2 Kel. 128. pl. 104, 296, See Str. 143, 704. 


Sel, Caf. 113. pl. 109, 


bath 5 pl. If the Maſter, being bound to anſwer at the Seſſions, does not appear, 
050 Por Lie is a Forfeiture of his Recognizance; but yet at the ſame Time the (6) 
the Statute Juſtices may proceed to make an Order againſt him. | 


ſays the Diſ- ; | 
charge muſt be made on the Appearance of the Maſter, yet it muſt have a reaſonable Conſtruction, fo 
as not to permit the Maſter to take Advantage of his own Obſtinacy. 2 Salk. 490. pl. 53. 


Sand. 316. The Order of Diſcharge muſt be under the Hands and Seals of the four 
Carth, 199. Juſtices, according to the expreſs Appointment of the Statute ; but it is 
8 (e) ſaid, that in a Certiorari to remove the Order, it is ſufficient in the 
470. pl. 2. Return to take Notice of the Order ſo made, for it is not neceſſary to 
Caf.. of Set. certify the Diſcharge itſelf. 


Rem. 1 


PI. 167. Carth. 198, 199. 7 Mod. <5. For other Caſes ſee Str. 704. Seſ. Caf, 282. pl. 221. 


Fol. 225. 2 Str. 1014. Read. Stat, Law g1, 92. 3 Vin. Abr. 27. pl. 16. Str. 99, 143. 2 Str. 1013- 
Seſ. Cal, 113. pl. 10g. See Stat. 20 Geo. 2. e. 19. 26 Geo, 2. Cc. 27. 6 Geo. 5 c. 25,—[See the 


len At mentioned ante 346. n.] 
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D) Df the Neceſſity of ſerving an Appzenticechip 
as a Qualification to follow a Trade within 
the 5 Eliz. cap. 4+ 


T Common Law, every Perſon might follow what lawful Trade he 11 Co. «3. 
pleaſed; which being inconvenient in many Inſtances, and a Detii- 2 Bull. 191. 
ment to the Public, in permitting Perſons to exerciſe Trades in which _ 133. 
they had little or no Skill or Experience; to prevent which Miſchief, and . 
the better to train up and enure Perſons to Labour and Induſtry from their 
Vouth, and thereby make them more ſkilful and expert. 
It is enacted by the (a) 5 Eliz. cap. 4. jet. 31. That it ſhall not be 
© lawful to any Perſon or Perſons, other then ſuch as now do lawfully uſe I 
© or exerciſe any Art, Myſtery or Manual Occupation, to ſet up, occupy, Opiate 5 
« uſe or exerciſe any Craft, Myſtery or Occupation, now uſed or occupied this Act in 
* within the Realm of England or Hales, except he ſhall have been brought Bur. Rep. 6, 
up therein ſeven Years, at the leatt, as an Apprentice, in Manner and = Black. 
« Form aboveſaid ; nor to ſet any Perſon on Work in ſuch Myſtery, Art (ahl 16 bid, 
or Occupation, being not a Workman at this Day, except he ſhall have that no En- 
© been Apprentice, as 18 aforeſaid ; or elſe having ſerved as an Apprentice, courage - 
* as is atorefaid, ſhall or will become a Journeyman, or hired by the Year ; ment was 
upon Pain, that every Perſon willingly offending, or doing the contrary, ,, 1 
« jhall forſeit and loſe for every Default forty Shillings for every Month.“ tions upon 


| | Þ this Statute, 
and that it would be for the common Good, if it was repealed; for no greater Puniſhment can be to 
the Seller than to expoſe Gcods to Sale ill wrought; for by ſuch Means he will never ſell more; 
per Delben Juſtice. 3 Mod. 317, See Stat. 8 Ann. 9. l. 39. 


* In the Conſtruction hereof it will be neceſſary to conſider, Page 552 
1, What ſhall be ſaid ſuch a Trade as a Perſon is prohibited to follow. 


Herein we mutt obſerve, that it hath been ruled, that there are many 
Trades within the general Words and Equity of the Act, beſides thoſe * Salk 611. 
which are particularly enumerated therein; yet it ſeems agreed, and bath 1 JR. 1 
frequently been (/ adjudged, that in every Indictment &c. it muſt be 1188. -” 
alledged, that it was a Trade at the Time of making the Statute ; for the 11 Mod. 63. 
Words thereof are, any Craft, Myſtery or Occupation, now uſed, &c. from $4: pl. 5. 
whence it ſeems to follow, that a new Manufacture, which to all other 12 Mod: 311- 


Purpoſes may be called a Trade, is yet not a Trade within this Statute. 2 — 


Ld. Raym. 
£14. Str. 663. 2 1.d. Raym. 1410. Burn 33. (3) Palm. $28. Sid. 196. 8 P. adjudged. 
Keb. Rep. 473. pl. 88. 2 Salk. 611. pl. 3. .d. Raym. 613. 2 Ld. Raym. 1188, 1189. Hardr. 
$4. Barnard, X. B. 277. 2 Keb. Rep. 226. pl. £3. 2 Barnard, X. B. 147. Sef. Caf. 256. pl. 
294, id. 287, So for not averring, that the Trade of a Tyler was an Art or Myſtery uſed in England 
at the Time of the making the Statute, though the Statute expreſly mentions it. 4 Mod. 145-6. 
But Comb. 288. Giib. Cal. 242. 2 Sel. Cal. 223. 2 Show, Rep. 210, 211. pl. 218. Bur, Rep. 
357. are all expreſly contrary. 


Alſo it ſeems agreed, that the AQ only extends to ſuch Trades as imply g co. 135, 
Myſtery and Craft, and require Skill and Experience; and that therefore 2 Bull. 191. 
(e) Merchants, Huſbandmen, Gardiners, Ec. are not within the Statute ; Vent. 326. 
and on this Foundation it hath been held, that (4) a Hemp-drefler 1s not ge, 14 
within the Statute, as not requiring much Learning or dkill, and being 3 


what every Huſbandman doth uſe for his neceſſary Occaſions. in ſ. 27, 29. 
cd Co Car, 
409. pl. 4. Vent. 326, 2 Salk. 612. pl. 2. Ld. Ray m. 314. 12 Mod. 31, 212. 


It 


| 
| 
| 
| 
| 
| 
| 
' 
| 


MASTER ANDY SERVANT. 
It is ſaid in (4) 2 Bulſ. to have been adjudged, that an Upholfter is not 


(4) 2 Bulſ. a Trade within the Statute, as not requiring (e) Skill; but this hath been 


186. but no contradicted by a later (f) Reſolution, wherein it is ſaid to have been re- 


— Glved, that a (g) Barber and Taylor were Trades within the Statute, 


l. 3. S. C. 
3 to be Law. (e) But ſee Rol. Rep. 10. (f) 2 Lev. 243. Sid. 367. pl - 4. 2 Keb. 
Rep. 366. pl. 19. Ventr. 346. 2 Salk. 611. pl. 3. Ld. Raym. 314. (g) Lev. Rep. 87, 243. 
2 Lev. Rep. 206. Sid, 367. pl. 4. Ventr. 326. Keb. Rep. 411. pl. 115. id. 422. pl. 143. See 
11 Mod. 110. pl. 4. . 


2 Bull. 189, Alſo it is ſaid in 2 Bulſ. that a Pippin-monger is not within the Statute, 
199. becauſe there is no Myſtery in buying of Apples, and all his Skill is in fo 
Rol. Rep. io. Iaying his Apples as to keep them from rotting ; but this likewiſe hath 
Ld: Raym. been doubted in a late (5) Caſe, where it was debated, whether the Uſing 
NY 611,0f the Trade of a Coſtermonger or (i) Fruiterer be within the Statute ; 
pl. 2. but there is no Reſolution. | | 


(5) 2 Lev. 
206. Vent. 326, 346. 2 Salk. 611. pl. 2. S. C. cited, and ſaid not to be reſolved, (:) 3 Keb. 
Rep. 816. pl. 38. | 


11 co. 54. 4. It is clearly agreed, that the following the common Trade of a Brewer, 


20 Vin. Abr. (4) Baker or Cook, is within the Statute,. as Unſkilfulneſs herein may 
317. pl. 1. be very prejudicial to the Lives and Health of his Majeſty's Subjects; but 


1 33553“ it is at the ſame Time agreed, that the Exerciſing of any of theſe Trades 
q on vl. Dy in a Man's own Houſe or Fawily, or in a private Perſon's Houſe, is not 
Cro. Jac, Within the Reſtraint of the Statute. 


178. pl. 17. 
4 Bald. 189. (Y) Is expreſly mentioned. See [. 1 Mo. 886, pl. 1245. But a Biſcuit Baker is 
not. Sel. Caf, Evid. 31. Hob. 183. pl- 22, 211. id. 8 Co, 129. Palm. 593, 542. Lit. Rep. 251, 


Bridgm. 141. 


2 Salk. 61 1. On Motion to quaſh an Indictment for uſing the Trade of a Fellmonger, 
1 it was urged, that this was a Buſineſs which required no Skill, for that it 
14 — was only to pull the Wool from the Skin; but per Holt Chief Juttice, if 
£13, 514. in the Indictment it be avetted to be a Trade at the Time of making the 
12 Mod. 13 1. Statute, we will not quaſh it ; tor whether it was a Trade then or no, or 
whether any Skill be requiſite to the Exerciſe of it, is a Matter of Fact 
proper for the Trial of a Jury, 
2 Salk. 611. So the Court refuſed to quaſh an Indictment for uſing the Trade of a 
pl. 3. Seamſtreſs, not having ſerved as Apprentice; becauſe it was ſet forth in 
3 the Indictment to be a Trade in England at the Time of making the Act; 
9 ſo that if this Trade of a Seamſtrets be not within the Act, the Defendant 
+ If on the will have the Advantage of it on the Trial f. 
Trial it is ; 
not proved that the Defendant followed the Trade during ſome Part of the Time laid in the Indict- 
ment, and for one Month of that Time, at leaſt, the Defendant will be intitled to an Acquittal, and 
the Court will expect clear and poſitive Proof, as little Encouragement is now given to Proſecutions 
on this Statute. Alſo ii the Defendant has followed the Buſineſs ſeven Years, tio' he has not ſerved 
an Apprenticeſhip, he ought to be acquitted, See infra 554, 


Page 553 But it is ſaid, that the Court had quaſhed an Indictment for following 
a Salk, 61 , the Trade of a Merchant- Taylor t, becauſe they did not know what was 
pl. 3. The meant by it, and it ſeemed to them Nonſenſe and unintelligible. 

King ver. 

Harper. 2 Li, Raym. 1189. 


See infra 5384. n. the laſt, 


Vent. 346. A Coachmaker is within this Statute, 


2, What 


MASTER ax» SERVANT, 


2. What Manner of following or exerciſing a Trade ſhall be ſaid within 
| the Statute. 


It ſeems agreed, that the following a Trade within this Statute, mult be 11 Co. «4. 
ſuch whereby the Party gets his Livelihood ; and that therefore the uſing of Hob. 133. 
the Trade of a Brewer, Baker, Cook, Taylor, c. in one's own Houſe, * Browal, 
or in the private Family of another, without any Reward, is not within 2 Vin. Abs. 


the Statute. 321. pl. 1. 
| See 12 Mod. 641. 


But in an AQtion for uſing the Trade of a Clothier, not having been Ap- Carth. 162. 
prentice to that Trade; where by ſpecial Verdict it was found that A. was 2 Salk. 610, 
a Turkey Merchant, and exported great Quantities of Engliſh Cloth into the 3 3 
Levant ; and for this Purpole only he hired ſeveral Cloth- workers, who had 2.6, — 
been all Apprentices to the ſame Trade, and kept alſo a Maſter-\Workman ver. Leung. 
of that Trade to inſpect their Work; and that by theſe Men he made great Show. 24t, 
Quantities of Engliſh Cloth, all which he tranſported ; and that he the wt. 
faid 4. kept a Dye-houſe, and hired Men of that Trade to dye his own Holt 66 * 
Clothes, and no other: It was reſolved to be within the Reſtraint of the pl. 1. Skin. 
Statute, though the Cloth was made for his (a) own Merchandize only, 428. pl. f. 
and though made by Perſons who had been Apprentices ; for here they are () Ay the 
not Traders, but Hirelings, and he is the Tradeſman who hath all the DOT Oat 


Profit, as A. in this Cale has, the Uſe of 

| his own Fa- 
mily, but vended out for the Sake of Comme ſ ce; and whether the Utterance be in England or in 
Turkey is not material, 2 Salk. 6io. pl 1. See Bur. Rep. 2. 


So if a Man keeps Journeymen Shoemakers to make Shoes for Exporta- Carth. 164. 
tion, this is an Exerciſing the Trade of a Shoemaker within this Statute 

But it hath been held, that this Statute doth not reftrain a Man from Carth. 163. 
uſing ſeveral Trades, ſo as he had been an Apprentice to all; wherefore Mod. Rep. 


it indeminifies all Petty Chapmen in little (5) Towns and Villages, becauſe 3 — 
their Maſters kept the ſame mixed Trades there before. Vent. 3. 
- | x 2 Keb. Rep. 


283. pl. 121. id. 790. pl. 4y. 3 Keb Rep. 782 pl. 28. Black. Com. 416. Show. Rep. 242. 
(5) It ſeems to be the better Opinion, that this Statute hath not abrogated the particular Cuſtoms 
concerning Trades in particular Towns and Villages. Mod. Rep. 26. pl. 79. 2 Barnard X. g. 
226. Bur. Rep- 367. and that therefore à Widow, by Cuſtom, may continue her Huſband's Buſineſs ; 
and it ſeems, by ſome Opinions, ſhe may do it without any ſuch Cuſtom, for that the Wife ſerves as 
an Apprentice; but for this vide Cro. Car: 347, $16, $17. 2 Bull. 18). 8 Co. 130. Palm. 541. 
11 Co. 54. Noy 8. Hutt. 131. Hob. 211. Sand. 311. Carth, 163. 10 Mod. 70, 71. Show. 
Rep. 242. Barnard. X. B. 367. 2 Ld. Raym. 1248. | 


If a Coachmaker keeps Servants to make his Wheels, and Workmen to Carth. 163, 
curry his own Leather, this is againſt the Statute, becauſe it is he only who 124: hens 
receives all the Profits of the ſeveral Trades, and the Wheelright and the gew. Rep. 
Currier are but his Servants, - 267, 
| Comb. 179. 

So in a Caſe upon this Statute, proſecuted by the Hornets Company Carth. 162, 
againſt a Comb-maker in London, for uting the Trade of a Hornet, G.. in rome no 
preſſing Horn for making Combs, which Pretiing did not belong to their (I 
Trade; and this was adjudged a Bre:ch ot the Statute, for a Horner is Snow. Rep. 


a particular Trade, and a very ancient Company in Lenden. 2.42. 
1 Mai. 190. 


2, What 


4 


MASTER ind SERVANT. 


*Pages54 3. What Kind of Service will be © OY Qualification within the 


Wa As to this it hath been reſolved, that there is no Occaſion for an actual 
pl 5. 25 Binding, but that the Following a Trade for ſeven Vears is a ſufficient 


2 Salk. 613, Qualification within the Statute. 
pl. 7. S. P. 


being a hard Law. 12 Mod. 46. Bur, Rep. 2. Comb. 254. Ld: Raym. 738. 


Carth. 163. So where an Action was brought on this Statute, and upon Not guilty 
2 r pleaded, it appeared that the Defendant's Father kept the ſame Trade, and 
227. 5% Pl. that he the Defendant for ſeveral Years had been employed by his Father 

therein; and it was held, that he might lawfully uſe that Trade, for that 
(a) And for he had been (a) guafi an Apprentice to it, which, was ſufficient to ſatisfy 


the likeRea- the Statute. 
fon it leems, 


that a Wife living with her Huſband ſeven Years, may after his Death continue the Trade ; for the 
Ad does not require a Man or a Woman to be an actual Apprentice, but the Words are fanguam 
an Apprentice. Vide the Authorities ſupra, 


Ca. Lau asd So if a Man lives with another, that uſes a Trade which the other is 
Eg. 21. not qualified for uſing, ſeven Years, he may ſet up the Trade as well as if 
he had lived with one never ſo well qualified. | 
Salk. 67. pl. Alſo it hath been heid, that the Service need not be in any particular 
* 175 Nis Country ; and therefore an Indictment for uſing the Trade of a Taylor, 
12Mod. 251. not having ſerved an Apprenticeſhip ſeven Years, was quaſhed, becauſe 
2 Show. Rep. Only faid, not having ſerved as an Apprentice infra Regnum Anglie aut 
155. pl. 141. Malliam; for it may be he did fo beyond Sea; and it it were any where 
3 Keb. Rep. jt ſuffices. | 
850. pl. 55 72 Oe __ 
Ca.Lawand So it hath been held, that Serving five Years to a Trade out of England, 
Eg. 70. See and two in Englund, is ſufficient to fatisfy the Statute, but that there muſt 
3 Keb. Rep. be a Service ot a full Time either in England or out of England; and there- 
555. pl. 55. fore Serving five Years in a Country, where by the Law of the Country 


more is not iequired, will not qualify a Man to uſe the Trade in England. 


4. By whom the Offence of following a Trade without a Qualification is 
| cognizable. 


This Matter depends chiefly on the Statute 31 Eliz. cap. 5. ſect. 7. 
whereby it is enacted, That all Suits for uſing a Trade without having 
* been brought up in it, ſhall be ſued and proſecuted in the General Quar- 
ter- Seſſions of the Peace, or Aſſiſes of the ſame County where the Offence 
| * ſhall be committed, or otherwiſe inquired of, heard and determined in 
* the Aſſiſes, or General Quarter Seſſions of the Peace for the ſame 
County where ſuch Offence ſhall be committed, or in the Leet within 
* which it ſhall happen, and not in any wiſe out of the ſame County 
| * where ſuch Offence ſhall happen or be committed.“ 
Cro. Jac. In the Conſtruction hereof it hath been holden, that it reſtrains not a Suit 


178, in the King's Bench or Exchequer, for ſuch Offence happening in the ſame 
w_ — County where theſe Courts are fitting ; for the Negative Words of the Sta- 


pl. 14 tute are not, that ſuch Suits ſhall not be brought in any other Court, but 
that they ſhall not be brought in any other County; and the Prerogative 
of theſe High Courts ſhall not be reſtrained without expreſs Words. 

Hob. 184, But where the Cffence is in a different County, ſuch Suits in theſe, or 

327. any other Courts, out of the proper County, ſeem to be within the expreſs 

drehe. 85. Words of the Statute 1. Yer 

* ; t Vide infra 555. 


MASTER ANY SERVANT, 

* Yet it hath been doubted, whether an Action of Debt, or Information Pagecss5 
in the Courts of Meſtminſter- hall, were not to be conſtrued to be out of Sid. 303. 
the Meaning of the Statute ; but it ſeems to be now ſettled, in the Confſtruce Keb. 584. 
tion of the Statute 21 Fac. 1. cap. 4. which provides, that no Action of*,-<:,294- 
Debt or Information, or other Suit whatever, can be brought in any Court 5 NN 
of Weſtminfler-hall on any penal Statute, made before the ſaid Statute of Salk. ya 
21 Fac. 1. for any Offence, therein excepied, for which the Offender may pl. 13. 
be proſecuted in the Country; unleſs ſuch Offence ſhall be committed in? Mod. 42. 
the ſame County in which ſuch Court ſhall ſit. —__ Raym. 

But theſe Statutes hinder not the Removal of any Indictment into the Jon. 193. 
King's Bench by Certiorari, after which it may be tried there, or in the 
County by Nift Prius. | 

It hath been held, that Quarter-Sefſions of Boroughs may receive Indict- 
ments on the 5 Elig. cap. 4. as well as thoſe of the County at large, in that C200. 220. 
there is no Danger of Oppreſſion, becauſe a Certiorari lies, 1 370. 
2 Ld.Raym. 
1033, 1179. Comb. 254, 255. See Bur. Rep. 251. 


5, Of the Form of the Proceedings in order to a Conviction, for follow- 
ing a Trade without being qualified. 


The Plaintiff, in an Action on this Statute 3 Elis. c. 4. mult (a) alledge (a Need 
in his Declaration, that the Defendant did not uſe the Trade at the Time, 8 _ 
a N F 3 Salk. 42, 
of making the Statute ; for though it cannot be preſumed that he did, after Med. 145. 
ſuch a Length of Time, yet as it is, the Statute makes him liable, and ſub- 2 Kel. 212, 
jects him to a Penalty ; the Proſecutor muſt ſhew that he has tranſgreſſed pl. 165. 


the Law, and that he is intitled to his Action f. 132 


Reſpaſs, 
+ Sed qu. If that js omitted, but the Charge is, for following the Trade, contrary to 7 "oo 
whether it is not ſufficient ? 


An Indi&tment for following the Trade of a Cutler, not being an Appren- 2 Kel. 212. 
tice, contra form' 5 Eliz. cap. 4. was quaſhed on Demurrer ; becauſe the pl. 165. The 
Trade of a Cutler was averred to be a | ade then uſed infra boc Regnum —_ ver, 
Anglie, whereas this Kingdom was not tlien tubfi:ting. Paſch. ; 

5 Geo, 2. 2 Barnard X. B. 147, 172. S. C. 


It has been held, that an Indictment againſt two, or more, for following Stra. 623. 
a Joint-Trade, without having ſerved a ſeven Years Apprenticeſhip, re- 5 Mod. 180. 
quired by the Statute, is naught, in that i: would be abſurd to charge 812 382. 
them jointly, becauſe the Offence of each Defendant ariſes from the Defea? Ref as 


peculiar to himſelf, 81.(N) pl.6. 
2 Seſ. Cal. 221. pl. 154. 2 Ld. Raym. 1248, Veat. 302. 


(E) Ok alligning and turning over Apprentices 
to other Matters. - 


Tx Placing out an Apprentice to a particular Perſon ariſes from an 2 * 
Eſteem, and a good Opinion of the Party to whom he is ſo commit- pl 8 
ted; that he will not only inſtruct him in his Trade or Calling, but will alſo q. Raym. 
be careful of his Health and Safety; and therefore the Law has made it ſuch 15. 

a Perſonal Truſt or Confidence, which the Maſter cannot aſſign or transfer 12 Mod. 5353, 
over to another; he muſt alſo have him under his own Care and Inſpection, 757+ Is 


andpl. 180. 


+ 
| 
7 
1 
0 
. 
| 


MASTER r SERVANT. 


Brewnl, 67. and cannot ſend him abroad, though under the Pretence of Improvement, 
See Forieſc. unleſs by expreſs Agreement, and unleſs the Nature of his Buſineſs requires 
. g. it, and implies ſuch a Power as that of a Merchant - Adventurer, Sailor, &c. 
wan ver] 436. are faid to do; therefore it hath been adjudged, that a Surgeon ſending his 
Caf. of Set. Apprentice a Voyage to the Ea/t-Indies, though in Company with othe: 
and Rem. 8. Surgeons, and the better to inſtru him in the Art of Surgery, was a Breach 
pl. 101 of his Coverant, whereby he bound himſelf to retain, teach, keep and 


+ 5 employ the ſaid Apprentice in his own Houſe and Service, Cc. 


Seſ. Caſ. 114. | 
pl. 119-' gut by the Cuſtom of London, a Freeman of London may turn over his 
Page 550 Apprentice to another Maſter, being a Freeman; and ſuch ſecond Maſter 
—_ - ſhail have the ſameBenefit of the Apprentice's Covenants, as ſhall the Ap- 
. prentice of the Covenants on the Side of the Maſter, as if he had been 
originally bound to him. | 
Comb. 324. But it hath been held, that though Juſtices of Peace have a Juriſdiction 
The King of diſcharging Apprentices, and may bind them to other Maſters, that the 
Jai - Chap- cannot turn them over; and therefore an Order that an Apprentice, whoſe 
oy Mafter was dead, ſhould ſerve the Remainder of his 'Time with his Maſter's 
Widow's ſecond Huſband, was quaſhed ; becauſe the Jultices have nothing 
to do about turning over an Apprentice ; and that though he applied to 
them, that could not give them a JuriſdiQtion. 


> CO 


(F) Df making Apprentices free. 


Sid. 10). EM by the Cuſtom of any Town, Borough, fc. the Serving an 
* Apprenticeſhip intitles the Party to his Freedom, the Perſons to 
* eg admit him refuſing, without ſufficient (a) Cauſe, may be compelled thereto 


5 — by Mandamus. 


mon Serj cant ſaid, that if a Man trade upon his own Account within the ſeven Years of his Appren- 
ticeſhip, the Chamberlain of Landes will not make him free, becauſe he has not fully ſerved an Aj- 
prenticeſhip of ſeven years. Ld. Raym. 383. 


Lev. 91. Therefore, where to a Mandamus to the Mayor, Cc. of Oæxſe d, to ad- 
3 * mit a Perſon to be free of that City, who had ſerved ſeven Years Appren- 
* pl. 45. ficeſhip ; to which it was returned, that he put himſelf Apprentice ſeven 
id. 470. pl. Years according to the Cuſtom, and that he covenanted to ſerve ſeven 
79- id. 65g. Years, and not to marry within the Time, and that within the firſt two 
pl 43- Years he married, and ſo broke his Covenant; and that his Maſter accept- 
T. Raym. 59. e of him to ſerve for the Reſidue of the Time, which ke did, but not 


- Towwnſend* 8 


Caſe. as an Apprentice, but rather as a Journeyman; and though it was urged, 
that by his Breach of Covenant he loſt his Right of Freedom, yet the 
Court held the contrary; and that though an Action of Covenant migb: 
lie, yet that it was no Loſs of his Freedom; and therefore awaided a 
peremptory Mandanius to admit him. 

« Mod. 402. So where a Mandamus to the Mayor, Sc. of Lincoln, to admit A. to his 

Carth. 448. Freedom, he having ſerved an Apprenticeſhip there; and the Mayor te- 

12Mod.190. turned, that A. (being a Quaker) refuſed to take the uſual Oath, according 

Ld. Raym. to the Cuſtom of the ſaid City, but offered to take the ſolemn Affirmation 

337: and Declaration; and the Court held this ſufficient to intule him to his 


Ld. , 
1 fr reedom, within the Statute 788 . 3. cap. 34. 


2 Bur. Rep. 


1004, 1005. S. P. The King ver. Mayer of Lincoln, 


6 Mod. 227, Alſo it is frequent for Maſters to bind themſelves to make their Appren- 
260. See tices free at the End of their Time, which they muſt perform according to 


off" wi their Covenants. 


c 


249. Pl. 134, 243. pl. 126. 2 Kel. 2fo, pl. 213. flat, 67 N. z. c. 1. ſ. 12, 8 4. c. 9. f. 39. 


(G) How 


MASTER AND SERVANT. 


(0) bow Apprentices are to be taken Care of, 
when their Maſters happen to (a) die. 


T ſeems agreed, that if a Man be bound to inſtru an Apprentice wo nc: pl. 


a Trade for ſeven Years, and the Maſter dies, that the Condition is 761, 829, 
diſpenſed with, being a Thing perſonal ; but if he be bound further, Lev. 177. 
that in the mean Time he will find him in Meat, Drink, Cloathing and 3 Ik. 4t, 
* other Neceſſaries, here the Death of the Maſter doth not diſpenſe with 252 1 
the Condition, but his Executors ſhall be bound to perform it, as far as, Ts. 8-54 


they have Aﬀets, 1267. See 
Burn 58. 


Lev. 177. denied to be Law, 2 Stra. 1267. (a) There ſeems to be no ſufficient clear Proviſi- 
on, what ſhall be done with an Apprentice upon the Maſter's dying, which is a Caſe which muſt 


needs often happen. Burn's Obſerv. 245. 


But-if a Perſon is bound Prentice by Juftices of Peace, and the Maſter Carth. 231. 
happens to die beſore the Term expired, the Juſtices have no Power to Salk. 66. pl.i. 
oblige his Executor, by their Order, to receive ſuch Apprentice, and main- Th. 5275 
tain him; for by this Method the Executor is deprived of the Liberty of, er. Peck 
pleading Plene adminiſtrawit. which he may do, in caſe Covenant be 12 Mod. 27. 


brought againſt him, and muſt maintain the Apprentice, whether he hath — of Set. 
em. 117. 


r not. 
Aſſets o — 


I. 1 
But it is ſaid, that in the Caſe of the Maſter's dying, by the Cuſtom T 4.40 pl. 


London, the LExecutor muſt put the Apprentice to another Maſter of the 1, 204. pl. 2. 
ame Trade. Per HeliC. }. 
March 3. 


pl. 6. Keb. Rep. 250. pl. 15. Bob. Priv. Lond. 339, 340. 


* 
» 


(H) Df Servants Mages, how recoverable, 


I is clearly agreed, that if a Perſon retains a Servant, and agrees to pay Co. 88. a. b. 
1 him ſo much by the Day, Month, or Vear, that he may have an Action 2 Rol. Rep. 
againſt the Maſter on the Contract, or againſt his Executors; and that every? | 
ſuch Retainer will be preſumed to be in Conſideration of Wages, unleſs 
the contrary appears. . 

So if a Man be retained in London, to ſetve beyond Sea, he may have Browul. 54. 
his Action for his Wages in England; and lay his Action in any County, 
in like Manner as an Obligation bearing Date at Roan in France, may be 
ſued in England, alledging the Place to be in ſuch a County where he 
brings his AN PE: 6 1 : 

* As to the Juriſdiftion of Juſtices of Peace herein, by the 5 Elis. cap. Bridgn 
* 4. ſect. 15. for the Declaration and Limitation what Warn 3 455 
Laboutets and Artificers, either by the Year or Day, or otherwiſe, ſhall 
* have and receive, it is enaQed, That the Juſtices of Peace of every Shire, 

Riding and Liberty, within the Limits of their ſeveral Commiſſions, or 
© the more Part of them, being then reſiant within the ſame, and the She- 
* riff of that County, if he conveniently may, and every Mayor, Bailiff 
* or other Head Officer within any City or Town Corporate, wherein is 
any Juſtice of Peace, within the Limits of the ſaid City or Town Cor- 
** porate, and of the ſaid Corparation, ſhall yearly at every General Seſ- 


* ftons firſt to be holden and kept after Eaſter, or at ſome Time convenient 
within 
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6 within ſix Weeks next following every of the ſaid Feaſts of Faſter, af- 

ſemble themſelves together; and they ſo aſſembled, calling unto them 

ſuch diſcreet and grave Perſons of the ſaid County, or the ſaid City ot 
+ Town Corporate, as they ſhall think meet, and conferring together, te- 
ſpecting Plenty or Scarcity of the Time, and other Circumſtances neceſ- 
" Gy to be conſidered, ſhall have Authority by Virtue thereof, within the 
Limits and PrecinQs of their ſeveral Commiſſions, to limit, rate and ap- 
point the Wages, as well of ſuch and ſo many of the faid Artificers, 
* Handicraftſmen, Huſbandmen, or any other Labourer, Servant or Work- 
© man, whoſe Wages in Time paſt hath been by any Law or Statute rated, 
and appointed, as alſo the Wages of all other Labourers, Artificers, 
„ Workinen or Apprentices of Huſbandry, which have not been rated, 
as they the fame Juſtices, Mayor, or other Head Officers, within their 
« ſeveral Commiſſions or Liberties, ſhall think meet by their Diſcretions 
to be rated, limited or appointed by the Year, Week, Month or other- 
«+ wiſe, with Meat and Drink, or without Meat and Drink; and what Wages 

Page 558 «« * every Workman or Labourer ſhall take by the Great for Mowing, 
« Reaping or Threſhing of Corn and Grain, or for mowing or making of 
*« Hay, or for 9 Paving, Railing or Hedging by the Rod, Perch, 
Lugg, Yard, Pole, Rope or Foot, and for any other Kind of reaſonable 
«© Labour or Service, c.“ 


In the Conſtruction of this Statute, the following Opinions have been 
holden : | | 
2Ld. Raym. That though the Statute only gives the Juſtices Power to ſet the Rate 
820, 821. for Wages, and not to order Payment ; yet grafting hereupon they may 
3 now, from the frequent Practice, and the Indulgence the Law gives to Ke- 
J. 37% medies for Wages, order Payment, as well as aſſeſs the Rates. 


204. 10 Mod. 68. Seſ. Caſ. 38. pl. 37. Caſe of Set, & Rem. 234. 2 Salk. 441. pl. 3, 442. pl. 
8. 484, 485. 3 Salk. 262. Str. 8, 475. Fol. 418. 


Hil.e Geo That though a ſingle Juſtice may compel Payment, yet the Power of 
85 . 4 ſettling Wages is only in the Seſſions; and that a ſingle Juſtice cannot arteſt 
Hallau in the Party refuſing to pay in the firſt Inſtance. 

B. R. | 

2 Stra. 1002. 2 Sel. Caſ. 100. pl. 100, 22 Vin. Abr. 408, pl. 16. 


C. Lat and That Juſtices of Peace have no Juriſdiction to judge of Wages, except 
x a in Caſe of Huſbandmen ; but yet the Court in Favour of Seryants will al- 
9. ways, unleſs the contrary appears upon the Face of the Order, preſume 
Servants to be Servants in Huſbandry, and will admit of no collateral 

Proof to the contrary. . 
? Jon. 47. Therefore an Order, that a Perſon ſhall pay ſo much to his Coachman, 


oem OY was quaſhed ; for here it appears, upon the Face of the Order, that he is 


6 Mod. 91, not a Servant in Huſbandry, 
204. | 
10 Mod. 68. 3 Salk. 261. pl. 19. Caſe of Set, & Rem. 231. pl. 272, 273. Carth. 156. 


6 Mod. 204, And on the Authority of this Caſe it hath been held, that the Juſtices 
205. cannot make Orders tor the Payment of Footmen, Bricklayers, Carpenters, 
Ec. Servants Wages ; becauſe their Juriſdiction is confined to the Wages 


" 2 Salk. 4 42. 0f ſuch Servants, whom they may compel to ſerve N the Statute. 


pl. 5. So where, upon the Face of the Order, it appeared to be for the Pay- 
6 Mod. 204. ment of the Wages of two Perſons retained by A. Overſeer of the Works 
Forteſc.Rep.jn the Gardens of Hampton-Court, the Order was quaſhed. But in this 
Cafe ge,. Caſe it was held, that had the Order been. general, vis. to pay ſo much to 
& R-1.:24, two of his Labourers, or two of his Servants, the Court would have ſup- 
2 Sajk. 261 poſed them Servants in Huſbandry ; but that here there was no Room for 
pi. 20, fuck an Intendment, fince the contrary appeared. 


MASTER any SERVANT, 


So where one Raycraft, a Juſtice of Peace in Middleſex, made an Order 
for the Payment of a Seaman's Wages; and, upon an Action brought f Mod. 140. 


againſt him, the Plaintiff recovered 30 l. Damages. 8 — 


: | Subject, ſee 
22 Vin, Abr. 408. pl. 15. 2 Ld. Raym. 130g, 4 Burn 61. 11 Mod, 266, 265, Dm Rep. 
247. Stat. 20 Geo. 2. c. 19. f. 1. 2 Sel. Cal. 99. pl. 99. 


— — 


) CUhat Acts of the Servant are deemed the 
— of which the Maſter map take Ad⸗ 
a G * ph 


HERE are ſeveral Acts, which, being done by a Servant, will be Lit. f. 433. 

equally effectual and advantageous as if done by the Maſter himſelf. Co. Lit. 453. 
Hence it is held, that continual Claim made by a Servant is good; as if he®- 
enter into a Part and Claim, Cc. or if the Maſter ſays, that he dares not go 
® to any Part of the Land, nor approach nearer than D. and commands his *P 
Servant to goto D. and claim, and the Servant does ſo; this is ſufficient, age5 59 
though the Servant had no Fear, for he doth as much as he was command- 
ed to do, and all that his Maſter durft, or ought by the Law, to do. 

But if the Maſter be in Health, and command his Servant to go to the Lit. f. 438. 
Land and claim, Cc. in this Caſe a Claim made by the Servant, as near as Co Lit. 258, 
he dares, is void; for he does not do all that he is commanded, nor ſoÞ- 
much as the Maſter durſt have done. 

But if the Maſter be ſick, or a Recluſe, (one who, by Reaſon of his Or- co. Lit. 258. 

der, cannot go out of his Houſe) and he command his Servant to go anda. 
claim for him, and the Servant goes as near as he dates by Reaſon of Fear, 
Ac. this is ſufficient, though the Command were to go to the Land; and 
yet, regularly, when a Servant doth leſs than he is commanded, his Act is 
void; but when a Servant exceeds his Maſter's Command, it is void only 
ſo far as he hath exceeded. 

If a Feoffment with Livery be made of Land, the Servant of the Owner zRol. Abr. g. 
being in Poſſeſſion, the Livery is void, though made with the Conſent of 
the 3 for the Servant continuing in Poſſeſſion, it muſt be only for 
the Uſe and Benefit of him that placed him there, and conſequently the 
Poſſeſſion of the Servant muſt be looked upon as the Poſſeſſion of the Maſ- 
ter ; and the Servant having no Intereſt, but in Right of his Maſter, his 
Conſent was void, and he could neither make a Surrender, nor a Tenancy 

at Will, to the Feoffor. | 

The Maſter hath an Intereſt in the Labour and Acquiſitions of his Ser- Co Lit. 11). 
vant, and his Acts herein are ſaid to be for the Benefit of the Maſter ; ac- a. 
cording to the Rule, Quicquid acguiritur ſervo acquiritur Domino; but the 
Mafter of a hired Servant cannot maintain Trover for any Property acqui- . 
red by the Servant; nor can he have any other Remedy againft a Perſon 
who employs him, but an Action on the Caſe per quod ſervitium amiſit. 

But it is otherwiſe of an Apprentice; and therefore where a Waterman's$alk.. 68; 
Widow took an Apprentice, who went to Sea, and earned two Tickets, pl. 8. 
which came to the Defendant's Hands; the Widow brought Trover, and Barber and 
had judgment; for what the Apprentice gains, he gains to his Maſter; | :Mod. = 
and whether legally Apprentice, or not, is no Ways material, for it is A 
enough if he be ſo de facto f. | + n len 

commoa 


Caſe, for Maſters to recover the Wages earned by run-away Apprentices at Sea, from the Parents or 
athers, who reccive ſuch Wages. 


It 
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Godb.360-1- It is ſaid, that the Maſter ſhall have Advantage of his Servant's Con- 
Sergnier andiracts, in the fame Manner as he ſhall be bound by them, as to thoſe Mat- 
aner. ters which come within his Compaſs as a Servant; as where a Servant was 
ſent by a Maſter to a Debtor, and appointed by him ad Componendum et 
agreandum the Morey due from the Debtor ; and there being a Promiſe 
wade to the Servant, to pay what was due upon the Balance and Agree- 
ment, it was held, that the Maſter might maintain an Action in his own 
Name, on the Promiſe to his Servant. 
went: Go. If the Servant is robbed of the Maſter's Goods, the Maſter or Seryant 
Bro, Tit. may have an Appeal. 


Appeal 92. 
Latch 127. S. P. and he that begins firſt ſhail recover, and prevent the other of his Action. Per 


Dod deridge. 


Rol. Abr. 98. If a Servant is couzened of his Maſter's Money, the Maſter may have 


— Jac. an Action on the Caſe againſt the Couzenor T. 

 +lna late Caſe at Guildhall, a Maſter recovered, in an Action for Mogey had and received, 2 
large Sum, which his Servant had ſquandered away, and loft, (his Maſter's Property,) ia the la- 
furance of Tickets, in the Lottery; againſt the Lottery-Office-Keeper. 


But for this If a Servant be robbed of his Maſter's Money, though in the Abſence 


wide Tit. of his Maſter, the Maſter may maintain an Action far it againſt the Hun- 
Hue and GI red. 


* ä 
— 


— — _ 


«Page560* (K) That Acts of the Servant ſhall be deemed 
the Maſter's, foz which the Maſter ſhall anſwer 
and be bound, 


HE Reaſon why the Acts of a Servant are, in many Inſtances, 
eſteemed the Acts of the Maſter, ariſes from the Relation between a 
Maſter and Servant; for as in Strictneſs every Body ought to tranſa& his 
own Affairs; and it is hy the Favour and Indulgence of the Law, that he 
can delegate the Power of acting for him to another, it is highly reaſonable 
that he Boule anſwer for ſuch dubſtitute, at leaſt civiliter; and that his 
Acts being purſuant to the Authority given him, ſhould be deemed Acts 
| of the Maſter. 
11E.4.6. Therefore if a Servant ſells a Piece of Cloth, and warrants it to be good, 
Co. Pilling an Action of Deceit lies againſt the Maſter. N 
> Cafe, So if a Man brings a Horſe to a Smith to be ſhod, and the Servant 
2 Rol. Abr. pricks it ; or if the Servant of a Surgeon makes the Wound worſe ; in both 


693. theſe Caſes an Action lies againſt the Maſter. 
Cro. Eliz. 


Br, So if the Servant of a Taverner ſells Wine to another, which is corrupt- 


aa ed, an Action on the Caſe lies againſt the Maſter, though he did not com- 
{a) If a Ser- mand the Servant to ſell it to any (a) particular Pei ſon. 


vant ſells an ; ; 
unſound Horſe, or other Merchandize, in a Fair, no Action lies againſt the Maſter, unleſs he com- 


manded him to ſell to a particular Perſon. 9 H. 6, 53. Rol. Abr. 9g. S. C. Fitz. Aion fur le 
Caſe 5. S. C. Poph. 143. and 2 Rol. Rep, 6. S. C. cited. ——But if by the Command and Covia of 
the Maſter, he ſells to a particular Perſon, an Action lies againſt the Maſter, for it is then his owa 


Sale, 9 H. 6, 53. Rol. Abr. 95. Bridgm. 128. S. C. cited. 


So if a Goldſmith makes Plate, wherein he mingles Droſs, fo that it is 
0 Jac. not according to the Standard, and by his Servant ſells it; an Action lies 
wy ainſt the Maſter, becauſe it fails in the Price in Silver, | 
Kol. Rep. 48 But 
28 
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But if A. being poſſeſſed of certain artificial and counterfeit Jewels of the :Rol.Rep.c. 
Value of 168/. and, knowing them to be ſuch, delivers them to B. his Ser- 26, 7. 
vant, commanding him to tranſport the ſaid Jewels to Barbary, and them ©3'19s- 125. 
to (ell to the King of Barbary, or ſuch other Perſon as would buy them K 2 

0 a 2 3 Tro. 469. 
but (5) gives B. no Charge to conceal their being counterfeit ; and mn ar os = 
upon B. goes into Barbary, and, knowing thoſe Jewels to be counterfeit, ver. Haw. 
ſhews them to C. for good and true Jewels, and affirming to C. that they le According 
were worth 8 10. defires C. to ſell them to the ſaid King for 8 ol. which 2 

. is Caſe 
Money C. pays B. and B. thereupon immediately returns to England, and inCro. Jac, it 
pays the 8 0. to 4 his Maſter ; and after, the Jewels being diſcovered tois ſaid, that 
be counterfeit, C. is impriſoned by the faid King, till he repays the 8 100. the Court in. 


out of his own Effects; of all which Matters C. gives Notice to A. and de-de Flag 
mands Satisfaction. &c. yet no Action lies againſt J. ſor Jewels are in principally N 
themſelves of an uncertain Value, and B. was not by A. particularly di- becauſe 4. 

rected to C. and all that was done guoad C. was the voluntary AQ of the did not order 
Servant, for which the Maſter is not bound to anſwer. — 


counterfeit. 


King E. 6. ſold a Quantity of Lead to A. and appointed the Lord 
North, who was then . A of his Court of Ac to aka eh. 
Bond for Payment of the Money; the Lord North appointed one B. who z Mod. 323. 
was his Clerk, to take the Bond, which was done, who delivered it to: C. cited. . 
the Lord; and he delivered it back again to his Clerk, in order to 
ſend it to the Clerk of the Court of Augmentations ; B. ſuppreſſed 
this Bond; and it was held by all the Judges, that the Lord North was 
* chargeable to the King; becauſe the Poſſeſſion of the Bond by his Set- Page 561 
vant, and by his Order, was his own Poſſeſſion. | 

So where an Officer of the Cuſtoms made a Deputy, who concealedDyer 258. b. 
the Duties, and the Maſter, being ignorant of the Concealment, certi- pl. as 
fied the Cuſtoms of that Part of the Revenue into the Exchequer, upon 22 
ee he was adjudged to be anſwerable for this Concealment of his 
ervant. 

So where the Leſſor was bound, that the Leſſee ſhould quietly enjoy; 4 Leon. 123. 
and it was found, that his Servant by his Comniand, and he being preſent, Samar and 


entered; this was held to be a Breach of the Condition, for the Matter was . 
2 3 Mod. 323. 
the principal Treſpaſſer. > C. cited, 


Two are conſtituted Poſt-Maſters General by Letters Patent, purſuant Can 487. 
to the Statute 12 Car. 2. cap. 35. and in the Patent there is a Power to Salk. 1. pl. 
make Deputies, and appoint Servants at their Will and Pleaſure, and to 8, 143. 
take Security of them in the Name and Uſe of the King; and that they, s Mod. 455: 
the Poſt-Maſters General, ſhould obey ſuch Orders as from time to Time ga Raye. 
ſhould come from the King ; and as to the Revenue, ſhould obey the Or-Comyne 100, 
ders of the Treaſury ; and it is farther granted to them, that they ſhouldyi. 68. 
not be chargeabie for theit Officers, but only for their own voluntary Faults Zane vertus 
and Miſbehaviour ; and this granted with a Fee of 1500/. per Annum : 8 
And A. having Exchequer Bills, incloſes them in a Leiter directed to B Oy . 
at Worceſter, and delivers it at the Poſt- Office at London, into the Hands and. 
of J. S. who was appointed by the Poſt-Maſter General to receive Letters, 2 Mod. 462. 
and had a Salary ; the Letter having miſcarried, and the Exchequer-Bills 
loſt, it was held by three Judges, againſt Holt C. I that the Poſt Maſters 
General are not liable ; and this from the Multiplicity of Servants they are 
obliged to employ, and againſt whom it is impoſſible for them to ſecure 
themſelves, the Inconſiderableneſs of the Premium, . &c. F. + Vide the 

Cale, and gw. 
if the Opinion of Holt was not the moſt rational, the Reaſon aſſi ned for the Judgment — a 
very weak one. 


if 
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vent. 190, Tt hath been held, that Owners of Ships were anſwerable to Freighter: 
233. for the Acts of Maſters and Mariners, in the ſame Manner as other Maſters 
* 220. ate for their Servants ; and ſhould anſwer for their Embezilments, Secret- 
— 1 ing of Goods, Fc. But this proving a great Diſcouragement to Trade, 
Mod. 88. by the 7 Geo. 2. cap. 15. it is provided, that for ſuch Embezilments, Ee. 
2 Lev. 69. without the Owners Knowledge, the Owners ſhall only forfeit the Value 
Merſe ver. of the Ship or Veſſel, with all her Appurtenances, and the full Account 
* of the Freight due, or to grow due, {or and during the Voyage whercin 
pl. 1. 44%. ſuch Embezilment, Cc. | 

Carth. 58. | 

3 Lev. = Beſen verſus Sandford, 


Deck. Sad. The Acts of a Servant are deemed the Acts of the Maſter, in dealing 


Dial. a. c. 4 · and contracting for his Maſter, in thoſe Things in which he has a general 


2 Vern. 643: Authority; as (a) if a Servant uſually buys for the Maſter on Tick, and 
ze the Servant buys ſome Things without the Maſter's Orders, yet if the 
„ Maſter were truſted by the Trader, the Maſter is chargeable, though the 
3 Salk. 234. Things never came to the Maſter's (5) Uſe. 


4. 
(a) Show. gs. fo ruled upon Evidence, by Holt C. J. (5) That coming to the Maſter's Uſe, 
clearly implies an Authority from the Maſter, and ſhall charge him, Brownl. 64. 


Show. gs. But if a Man ſends his Servant with ready Money to buy Meat, or 
Fer Halt C. J. other Goods, and the Servant buys upon Credit, the Maſter is not 
chargeable. h 
Brownl. 64. So if the Maſter had forbid the Tradeſman to truſt his Servant, this 

ſhall excuſe the Maſter, on Evidence. 
Ca. Lac and And herein it is ſaid, that a Servant, by tranſacting Affairs for his Maſ- 
Eg. 110. ter, does thereby derive a general Authority and Credit from him; 
Wich general Authority is not liable to be (c) determined for a Time, 
page 562* by any particular Orders or Inſtructions, to which none but the Maſter 
and Servant are privy ; for that, if this ſhould prevail, there would be an 
(c) A Caſe End ofall Dealing, but with the Maſter. 
cited between 


Monk and Clayton, wheie the At of a Servant, though out of Place, baund his Maſter, by reaſon of 
the former Credit given him by his Maſter's Service, the other not knowing that he was diſcharged, 


2 Salk. 442. If a Maſter ſends his Servant to receive Money, and the Servant ir ſtead 
pl. 4. of Money takes a Bill, and the Maſter, as ſoon as told thereof, diſagrees, 
wy 398. he is not bound by chis Payment; but Acquieſcence, or any ſmall Matter 
Ld. Raj. will be (4) Proof of the Maſter's Conſent ; and that will make the Act of 


928. the Servant the Act of the Maſter. 
Com. Rep, | 


138. pl. 92. Hard and Evans, & vide io Mod. 109, 110. 11 Mod. 72. (d) If a Merchant's 
Apprentice draws a Bill in this Manner, I promiſe to pay ſuch a Sum for my Maſter ; to charge the 


Maſter with this Note, it is ſaid, there ought to be either an Authority precedent, or a Conſent ſub- 
lequent ; or that the Maſter had intruſted him with his Affairs f ; otherwiſe the Maſter ſhall not be 
chargeable, Comb. 450. Ld. Raym. 224. 3 Salk. 234. pl. 4. 


—__—_ 


To make the Maſter liable in ſuch Cafe, qu. if there ſhould not be Evidence, that he had given 
Authority to his Servant, to make ſuch Notes? 


Salk. 262. pl. If A. brings Caſe againſt the Maſter of a Stage-Coach, on the Cuſtom of 
11. ruled bythe Realm, for a Trunk loſt by his Negligence ; and on Evidence it ap- 
— at N = pears, that the Trunk was delivered to the Servant who drove the Coach, 
te Plainticr who promiſed to take Care of it, and that the Trunk was loſt out of his 
nonſuited Poſſeſſion; the Action does not lie againſt the Maſter ; for a Stage-Coach- 
accordingly. man is not within the Cuſtom as a (e) Carrier is, unleſs he take a diſtin 


( * Price fot the Carriage of Goods, as well as Perſons; and though Money be 
Porter re- e 
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given to the Driver, yet that is a Gratuity, and eannot bring the Maſter ceives | 
within the Cuſtom ; for no Maſter is chargeable with the Acts of his Ser- Goods, the 
vant, but when he acts in Execution of the Authority given by his Maſter . — — 


and then the Act of the Servant is the Act of the Maſter +. hoe — 
uſtice. + Moſt if not all Stage Coaches do cow carry Goods for Hire, nnd Per _ 


within the Deſcription of Carriers. 


The Maſter muſt alſo anſwer for Torts and Injuries done by his Servant, 2 Salk. 441. 
in Execution of his Authority ; as where a Pawn-Broker's Servant took a pl. 2. per Hol 


Pawn, the Pawner came and tendered the Money to the Servant, who ſaid, 5.4: * 


he had loſt the Goods; upon which the Pawner brought Trover againſt Gail 


the Maſter, and it was held well. | Ld. Raym. 
| 738. Caf. Temp. Holt 642. pl. 3. 


So where the Servant of 4. with his Cart run againſt another Cart, 2 Salk. 441, 
wherein was a Pipe of Sack, and overturned the Cart, and ſpoiled the P!: 3: cited, 
Sack; it was held, that an Action lay againſt A. 5 1 
IAs the 
very little genuine Wine, the beſt Method is to declare for Wine, and for « certain 3 — — — 
Wine, of ſuch a Denomination, 


So where a Carter's Servant run his Cart over a Boy; it was held, the Salk. 44r. 
Boy ſhould have his Action againſt the Maſter, for the Damage he ſuſ- Pl. 2: cited. 
tained by this Negligence. , — Ray. 


So where the Servant of 4. brought a Coach and two ungovernable veat. 296. 
Horles of his Maſter's to Lincelns-Inn- Fields, a Place much frequented by 2 Lev. 172. 


People, and there drove them to make them traQtable, and fit them for 3 Keb. 650. 
a Coach; and the Horſes being unruly, and for Want of Care, Cc. rung ee 9d 


upon the Plantiff, and hurt and wounded him; in an Action brought 
both againſt the Maſter and Servant, it was held, that it well lay ; and 
that it ſhall be intended the Maſter ſent the Servant to train the Horſes 


there. 


(L) Foz what Aﬀs of His ſhall the Servant him- 
ſelf anſwer to others. 


F a Maſter command his Servant to do what is lawful, and he miſbe- Skin. a8. 
have himſelf, or do more, the Maſter ſhall not anfwer for his Servant, pl. 3. 

but the Servant for himſelf, for that it was his own Act; otherwiſe it 

would be in the Power of every Servant to ſubject his Maſter to what Ac- 

tions or Penalties he pleaſed, ; 

And on this Foundation it hath been ruled, that if a Man command : page 563 
his Servant to do a lawful Act, as to pull down a little Wooden Houſe, Skin. 228. 
(wherein the Plaintiff was, and would not come out, and which was car- 
ried upon Wheels into the Land, to trick the Defendant out of Poſſeſſion,) 
and bid him take Care that he hurt not the Plaintiff ; if, in doing this, the 
Servant hurt the Plaintiff, in Treſpaſs of Aſſault and Wounding brought 
againſt the Maſter he may plead Not guilty, and give this in Evidence; 
for that he was not guilty of the Wounding, and the Pulling down the 
Houſe was a lawful AQ. i | 
hut it is laid down as a Rule, that, in every Caſe where the Maſter has g E. , 46. 
not Power to do a Thing, whoever does it by his Commandment is a Per Choke. 


Treſpaſſer as well as the Maſter, 
Vol. III. f Tt Tf 


— 


MASTER any SERVANT. 


22 E. 4, 4% If a Maſter locks a Man into his Houſe, and delivers the Key to his 
Fer Jemy. Servant, if the Servant be ignorant that any Body be there, the Servant is 
not chargeable ; but if he em) that the Maſter had impriſoned one tor- 

11ouſly, and he ſtill keep him in Priſon, he is liable to an Action. 
If the Servant of a Taverner ſells Wine that is corrupted, (a) knowing 
Rol. Abr. 98. jt to be ſo, no Action of Deceit lies againſt the Servant, for he did it but 


Ck as a Servant. 


an Action of 

Debt knows of, and was Witneſs to, a Releaſe of the Debt, made before the Action brought for it; 
yet no Action lies againft the Attorney, for he acted only as a Servant, and in the Way of his Call- 
ing. Mod. 209. [Sed gu.] 


- 


Rol.Abr.gg. If the Servant of A. leaſe Lands to another for Years, referving a Rent 

2 Rol. Rep. to A. and, to perſuade the Leſſee to accept thereof, he promiſes, that he 

Haie ver ſhall enjoy the Land, during the Term, without Incumbrances ; if the 
* Land be incumbered, Ac. the Leſſee may have an Action on the Caſe 

Y Ifone againſt the Servant, becauſe he made an expreſs (5) Warranty. 

command 

his Servant to ſell an ill Horſe, and the Servant ſells him for a good one, whereby the Servant is 


arreſted and indamaged ; yet the Servant ſhall not have his Remedy againft bis Maſter. Cro. Jac, 
471. [z. If the Servant did not know it was an ill Horſe ?] 


Yelv. 137- If a Man draws a Bill, to which he puts his Seal in this Form: Memo- 
2 randum, That I hae received of J. S to the Uſe of my Maſter, the Sum 
of 4ol. to be paid at Michaelmas following ; the Servant is liable hereby, 
or though in the Premiſſes it is ſaid to be to the Uſe of his Maſter, yet the 
Payment being indefinite, muſt be underſtood to be by him who ſealed the 
Bill; but it is faid, that if it had been to be repaid by his Maſter, that 

(e) Whether (c the Servant had not been liable. FI Po 


he who | 

ſpeaks for or fetches Goods for his Maſter, without any particular Promiſe of paying for them, is 
liable to pay for them; and where, upon the Circumitances of ſuch a Caſe, though he,may be held 
liable at Law, a Court of Equity will relieve; vide Preced. Chan. 46. Abr. Eq. 308. 


Mich. Geo. So where Mr. Mildmay, Agent to the York Buildings Company, re- 
5 * K. ſiding in Scotland, drew a Bill of Exchange in Favour of J. S. on their 
Biſhep. ver. Caſhier in London; which Bill runs thus: 10 Biſbop, Caſhier to the 
2 Kel. 136. Honourable Governor and Aſſiſtants of the York Buildings Company, at 
pl. 116. their Houſe in Vincbeſter-ſtreet. Sir, Pray pay to J. S. or his Order, 
2 Barnard. 200l. and place it to the Account of the Company for Value received, as 
* 320. per Advice, by your humble Servant, Charles Mildmay. The Letter of 
2 Stra. 955* Advice referred to, was directed to the Governor and Company, informing 
them of the Draught made upon Mr. Biſhop, in Favour of J S. (but it 
did not appear that this was the uſual Method of drawing Bills on the 
Company; Mr. Biſbop accepted the Bill genera ly, vis. Accepted by 7. 
Biſbop; and if this Acceptance ſhould charge him in his own Right, was 
the Queſtion ; which was ſaved for the judgment of the Court, after a 
Verdict at Nifs Prius for the Plaintiff; and it was reſolved it ſhould, 


(M) Fox 


MASTER and SERVANT, 


* (M) Fo: what Acts of his chall the Servant. p, 
"anſwer and be reſponſible ro his Maſter; e 
nd herein, 


1. Where by an implied Truſt or Confidence a Servant ſhall 
| anſwer in a Civil Action. 


— 


F a Man commits Money to his Servant to carry to ſuch a Place, and 8 Co. 84, & 
he is robbed, the Servant ſhall not anſwer for it ; for a Servant only vide Tit. 
undertakes for his Diligence and Fidelity, and not for the Strength and Bailnent. 
Security of his Defence, and therefore ſhall not be obliged to preſerve 
his Maſter's Property at all Adventures; and herein the Law, as now 
ſettled, makes a Difference between a Servant and another independent 
Perſon ; for every other Perſon has naturally no more than the ſingle 
Care of his own Affairs, and is not bound in Point of Duty to defend or 
intermeddle with the Property of another; but where he will officiouſly 
create to himſelf ſuch an Undertaking, he is obliged to anſwer the Loſs, 
if any happen ; but a Servant is, by the Duty of his Place, under the 
Command of his Maſter, and is bound, in Point of Neceſſity, to take 
Care of another's Affairs. Now the firſt Contract, whereby he becomes 
a Servant, implied no more than an Undertaking for his Care and Obe- 
dience ; and whenever he afterwards intermeddles in the Aﬀairs of his 
Maſter, it is but in Conſequence of that original Contra, and therefore 
cannot be extended any further; and ſince, when he firſt contracted, it was 
no more than an Undertaking for bis own Care and Fidelity, whenever he 
intermeddles with his Maſter's Affairs, it is under that general Under- 
taking, and by Conſequence he cannot be charged but for Deficiency, in 
Point of Care, or of Faithfulneſs ; and therefore is not anſwerable for 
any inevitable Accident, 3 
But if A. is employed by B. to fail from England to the Indies, and A. _ os 
covenants, that he or his Servants will not thence import any Callicoes, K ab. 88. 
Sc. and A. retains C. as his Servant in this Voyage, and acquaints him with Huſſey and; 
the Covenants, and notwithſtanding C. falſly and frudulently brings thence Pacey. 
certain Callicoes, c. A. ſhall have an Action againſt C. for though no 
Action lies by a Maſter for the bare Breach of his Command, yet if a Ser- 
vant does any Thing falſly and frudulently, to the Damage of his Maſter, 
an Action will lie, 
So if a Merchant's Servant takes his Maſter's Goods that are arrived at Rol. Abr. 
a Port in England, and, before Payment of the Cuſtoms, lands them, per Crojac * 
quod the Goods are forfeited and ſeiſed by the King; the Maſter may have Lane6s.S.C, 
an Action of Treſpaſs upon the Caſe againſt his Servant, Leveſen ver. 
A. 
So if a Servant, that drives his Maſter's Cart, by his Negligence laffers 5 H. 4.14. 


the Cattle to periſh, an Action upon the Cale lies againſt him. Mien for 


If a Man deliver a Horſe to his Servant to go to Market, or a Bag 4 1 


Money to carry to London, which he neglects to do, the Maſter may have Moor 248. 
an Action of Account or Detinue againſt him. | 

A Maſter ſends his Servant, that uſed to tranſact Affairs of that Nature 10 Mod. 10g. 
for him, on Saturday Morning with a Note drawn upon Sir Stephen — * 
Evans, with Orders to get from Sir Stephen either Bank Bills or Money, : 
and turn them into Exchequer-Notes ; but the Servant having other Bu- 
ſineſs of his Maſter's upon his Hands, to ſave himſelf the Time and 
Trouble of going to Sir Stephen, goes to B. and prevails with him to give 
him a Bank- il or Sir Stephen's — and then in purſuance of his — 

t2 rer 


* 
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page 565 ®ter's Orders inveſted it in Exchequer Notes, which he brought to his Maf- 
| ter, not letting him know but that he had gone to Sir Stephen; vir Stephen 
Evans failing on the Monday following, it was adjudged that this Loſs 
ſhould fall on the Maſter, and not on B. and the Court was of Opinion, 
that the Maſter could not recover it of the Servant, the Loſs being occa- 

ſioned by a mere Accident, and not by either Folly or Negligence. 


2, Where Servants or Apprentices ſhall be puniſhed criminally, for 
Acts done in relation to their Matters. 


Hale's Hiſt, At Common Law, a Servant or Apprentice, without any Regard to 
F. C.cos, Age, might be guilty of Felony in feloniouſly taking away the Goods of 
666. their Maſter, though they were Goods under their Charge, as a Shepherd, 
Butler, Ec. and may at this Day tor any ſuch Offence be indicted, as for a 
Felony at Common Law ; but at Common Law, if a Man had delivered 
Goods to his Servant to keep, or carry for him, and he carried them away 
animo furandi; this was conſidered only a Breach of 1 rutt, but not Felony, 
But now by the Statute of 21 #. 8. cap. 7- it is enacted, That all and 
&* ſingular Servants, to whom any Caſkets, Jewels, Moncy, Goods or 
„ Chattels, by his or their Maſters or Millrefies ſhall from henceforth be 
« delivered to keep, that if any ſuch Servant or Servants withdraw them- 
« ſelves from their Maſters or Miſtteſſes, and go away with the Caſkets, 
* Jewels, Money, Goods or Chattels, or any Fart thereof, to the Intent to 
« ſteal the ſame, and defraud his or their Maſters or Miſtreſſes thereof, 
* contrary to the Truſt and Confidence to him or them put by his or their 
« Maſters or Miſtreſſes, or elſe being in the Service of his or their Maſ- 
« ters or Miſtreſſes, without any Aﬀent or Commandment of his Maſter 
« or Miſtreſs, imbezil the fame Caſkets, Jewels, Money, Goods or Chattels 
« or any Part thereof, or otherwile convert the ſame to his own Uſe, with 
4% like Purpoſe to ſteal it; that if the ſaid C.ſker, Jewe!, Money, Goods or 
«*« Chattels that any ſuch Servant ſhall go away with, or which he ſhall im- 
« bezil, with Purpoſe to ſteal as aforclaid, he of the Value of 405. or 
„ above, that then the ſame falſe, fraudulent, or untrue Act and Demeanor 
* ſhall from henceforth be deemed and adjudged Felony, Sc. Provided 
it extend not to Apprentices, nor, to auy Perſon under the Age of 
« eighteen Years ; but every ſuch Apprentice, or Perſon within that Age, 
doing that Act, ſhall be, and ſtand in the like Cale, as they were before 
| the making of this Act.“ a 

Hale's P. C. By the Act of 27 H 8. cap 17. Clergy was taken away in this Caſe, if 
666.7. the Indictment were laid ſpecially upon the Act of 21 H. 8. cap. 7. and 
| purſuant to the ſame, and by the Act 28 V. cup. 2. this Act of 21 H. 8, 
cap. 7 was made perpeiuval ; but by the Act oi 1 E. 6. cap. 12 thele 
Acts were both repealed ; but again, by the Act of 5 Elis. cap. 10. ſed. 3. 
this Act of 21 H. 8. cap. 7. was re-enacted and made perpetual ; but it 
did not revive the Act of 27 J. 8 cap. 17. for taking away Clergy, But 
now by 12 Ann. cap. 7. Clergy in ſuch Cates is taken away from Facts 
committed in any Houſe or Out houte, except as to Apprentices under 

the Age of fifreen Years robbing their Maſters. 


In the ConſtruQion of this Statute the following Opinions have been 


holden. | 
Yawk. P.C. 1. That it extends only to ſuch as were Servants to the Owner of the 
9 . Goods both at the Time they were delivered, and alſo at the Time when 


they were ſtolen. 
Dyer 3. pl. 2. That it is ſtrictly confined to ſuch Goods as are delivered to keep ; 


. . oz, and therefore that a Receiver, who having received his Maſter's Rents 
nk. PC. runs away with them, or a Servant, who being intruſted to ſell Goods, 


72. or 
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or to receive Money done on a Bond, ſells the Goods, &c. and departs with page 566 
the Money, is not within the Statute ; but that a Servant who receives his | 
Maſter's Goods from another (a) Servant, to keep for the Maſter, is as (a) Or the 
much guilty as if he had received them from the Maſter's own Haads ; —_— 
becauſe ſuch a Delivery is looked upon as a Delivery by the Maſter. 8 well 
his Miſtreſs 
as if ſhe were Sole, Hale's Hiſt, P. C. 668. 


3. That it includes not the Waſting or Conſuming of Goods, howſoever Hawk. P. C. 
wiltul it may be; nor the Taking away of an Obligation, or any other 9*- 
bare Choſe in Aion. . 

4. That it extends not to the Taking of ſuch Tn whereof the actual Cromp. 50. 
Property is not in the Maſter at the Time; and therefore, that if a Servant _ * 
having Money or Corn, Cc. delivered to him, melt down the Money of, my c, 
his own Head, without the Command of his Maſter, into a Piece of Plate, 
or turn the Corn into Malt, and then run away with them, that he is not 
within the Statute; becauſe the Property of theſe Things is fo far chang- 
ed, by altering them in ſuch a Manner, that they cannot be known again, 
and the Maſter cannot afterwards take them, without being a Treſpaſſer ; but 
it is agreed, that if a Servant make a Suit of Clothes of Cloth, or a Pair of 
Shoes + of Leather, delivered to him by the Maſter, and then run away + How can 
with them, that he is within the Statnte ; becauſe the Property is no Way a Pair of 
altered ; and even in the firſt Caſe, Hawkins ſeems to be of Opinion, that Shoes be 
the Taking of the Plate and Malt is within the Statute ; andahat the whole —— — 
Act of the Servant, taken together, ſhould be deemed a Converſion of the the Leher 
Maſter's Goods to his own Uſe, with an Intent to ſteal them, which brings was not of 
it within the expreſs Letter of the Statute; and on which Foundation it the Value of 


hath been reſolved, that a Servant who changes his Maſter's Money from — 
Silver to Gold, and then runs away with it, is within the Statute. — . | 


3 


(NJ) Ok the Maſter's Authozity over his Ser⸗ 
agg how far he map cozett and pu: 
nith him, | 


1. is clearly agreed, that a Maſter may correct and puniſh his Servant in 38 H. 6. 2c, 
a reaſonable Manner for abuſive Language, Neglect of Duty, Cc. and Sid. 175. 
that in an Action of Aſſault and Battery brought againſt him, he may juſ- 

tify, that he was (+5) his Servant, gave provoking Language, Ec. and (4) it is ſaia, 
that therefore moderate cafligavit ; and on Iſſue of (c)immederate caftigatiit, that the 


if it appears in Evidence, that the Puniſhment was ſuch as is uſual from Matter in bis 
Maſters to their Servants, the Maſter will be acquitted. — 2 — 2 


forth the 
Retainer, the Place where, and in what Buſineſs, being Matters iſſuable. Sid. 157. (e) Where 
the Plaintiff replied non moderate caſtigavit, held well, though not ſo pertinent an Iſſue as immede- 


rate cafligavit, Vent, 70. Sid. 444. 2 K<b. 623. 


But as ſuch Correction muſt be moderate, it has been held, that the2 Mod. 169. 
Maſter cannot juſtify wounding his Servant ; as in Aſſault, Battery and$ Med. 120, 
Wounding, and Impriſonment, Efc. Defendant juſtifies, for that he and 28, 33% - 
the Plaintiff were Servants to the Sheriff of Suff; and that the Plaintiff, 
when he ſhould have been attending in Court, was at a Conventicle ; and 
that he, by Command of the Sheriff, lewiter & molliter manus impoſuit 
upon the Plaintiff, and brought him thence ; which is the tame Treſpaſs, 

Oc, 


- 
* 
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page 565 Ac. and on Demurrer to this Plea it was held ill; becauſe as to the 
21 H. 6.26, Wounding Þ he ſays nothing at all, and in that he cannot juſtify, 

loſt. 316. 
+ He ſhould have pleaded Not guilty to the Wounding, and now in ſuch Caſe, by virtue of the Stat. 


4 Ann, c. 16.1. 4, the Defendant might plead double, Not guilty to the Whole, and juſtify as to a Part 
of the Tr elpaſs. n 


Alſo it hath been held, though a Maſter may beat his Servant, that yet 
2 H. 4. 4. he cannot delegate that Power to another; for though a Lord might beat 
* — 75 his Villein, either with Cauſe or without, and he could have no Remedy, 
2 Mod, 169, yet if another by his Command did it, the Villein might have had an Action. 


2 Cro. 360. | 
Ld. Raym. 62, 310. 2 Stra. 953. F. N. B. 392. Black, Com. 416. 3 Vin. Abr. 20. 


Hale's Hiſt. From this Authority which a Maſter hath over his Servant, it is held in 
P. C. 454. Law, that if a Maſter deſigneth moderate Cortection to his Servant, and 
: accordingly uſeth it, and the Servant, by fome Misfortune, dieth thereof, 
this is not Murder, but per Infortunium; becauſe the Law alloweth him 
to uſe moderate Correction; and therefore the deliberate Purpoſe hereof is 

not ex malitia præcogitata. 
But if the Maſter deſign an immoderate or unreaſonable CorreQion, 
either in reſpect of the Meaſure, or Manner, or Inſtrument thereof, and 
(s) 1 Hal +, the Servant die thereof; this per (a) Hale cannot be excuſed from Murder 
Hiſt. P. C. if done with Deliberation and Deſign ; nor from Manſlaughter, if done 
454. haſtily, paſſionately, and without Deliberation; and herein, ſays he, Con- 
And ſideration muſt be had of the Manner of the Provocation, the Danger of the 
rc _ Inftrument which the Maſter uſeth, and the Age or Condition of the Ser- 
1 aj vant that is ſtricken ; and the like of a School-maſter towards his Scholar. 


maſter in 
correcting his Scholar, or a Father his Son, or a Maſter his Servant, or an Officer in whipping a Cri- 
minal condemned to ſuch Puniſhment, happens to occaſion his Death, if ſuch Perſons in their Cor- 
rection be fo barbarous as to exceed all Bounds of Moderation, and thereby cauſe the Party's Death, 
they are guilty of Manſlaughter at the leaſt ; and if they make uſe of an Inſtrument improper for 
Correction, and apparently indangering the Party's Life, as an Iron Bar, or Sword, Cc. or kick him 
to the Ground, and then ſtamp on his Belly and kill him, they are guilty of Murder. Hawk. P. C. 
3-4. for which are cited Bracton, lib, 1. c. 4. H. P. C. 31. Cromp.28. Dalt. c. 96. Keilw. 136. 
elyn. 65. 5 Mod. 287, Foſt. Cr. Law 262. See Salk. 47. pl. 4. Ld.Raym. 138. Comyn. 
Rep. 13. pl. 8. Comb. 406. 3 Salk. 191. pl. 20. ; 


— — 


(0) Df the Maſter's Remedies againſt others 
foz inticing away, and other Jnjuries done 
in relation to his Servant. 


T is clearly agreed, that from the Intereſt a Maſter has in the Labour 
pl. 15. 1 and Service of his Servant, he may maintain an Action for inciting (5) 
45) But it is Or taking him away. i 

ſaid, that for 


taking away a Man's Servaat out of his actual Service, Treſpaſs will lie I; but that for inticing him, 
only an Action on the Caſe. Salk. 380. pl. 17. 2 Ld. Raym, 1116. 


— — — 


t Sed qu, To maintain Treſpaſs, if it mult not be done with Force? 


Noyr0,106. Alſo, if without any Inticement a Servant leave his Maſter, without Li- 
Leon. 230. cence or juſt Cauſe, and J. 5, knowing him to be his Servant, retains him, 


iiw, 180. a . 
— 75 an Action hes. 


But 


MASTER and SERVANT; 
But it hath been held, that an Indictment does not lie for inticiag away 


a Servant, being a private Injury, which may be redreſſed by Civil Action. Selk. 380. 


pl. 17. 
| T2 Black. Com 
417- 3 Salk. 191. pl. 21. 6 Mod. 99, 182, 289. 2 Ld, Raym. 1116, The Queen ver. Denirl, 


In Caſe the Plaintiff declared, that J. S. 19 Sep. 16 Car. 2. was re-T. Raym. 
tained as an Apprentice to ſerve the Plaintiff for nine Years, and continued 200%. La. 
in his ſaid Service till the 3 iſt of October 21 Car, 2, when the Defendant Nep. 232, 
procured the ſaid F. S. to leave the Plaintiff's Service, &c. (a) per * quod a p- - 68 
the Plaintiff totum proficuum quod ratione ſervitii præd J. S. per totum 2 82800 
reſiduum termini recipere potuiſſet totaliter perdidit, Sc. and after (5) a 169, 170. 
Verdict for the Plaintiff, and general Damages _ though it appeared {-v. 299. 
the Term was not expired, it was intended that Damages were given for all GN 
the Term, as well the 'Time to come as paſt ; for the Damages muſt be o — 2 
intended to be taxed according to the Declaration; and if it thould be in- Plaintiff de- 
terded otherwiſe, it would be uncertain to what Time they were taxed, clared for a 
whether to the Exhibition of the Bill, or Verdict given; and Judgment B**teryofhis 


arreſted accordingly. 705. Ce Re 


| i | - gued he loſt 
kis Service for a long Time, vis. for the Space of ſix Months then next following, @c. Hob. 284. 


| after a Verdict for the Plaintiff, tho' the Original bore Teſe before the End of the fix Months, yet 
the Plaintiff had his Judgment; for the Vis. was more than needed, being not of the Subſtance of 
the Action, but for Aggravation of Damages oaly, All. 23. fer Cur”; but yet vide Cro. Jac. 619. 
Yelv. 94. (b) Where upon a Demurrer it may be helped, for the Plaintiff may take Damages for 
the Departure only, Mod. 271. pl. 22. X | 


For the Battery of a Servant, the Maſter as well as Servant may bring an And. 13, | 
Action, and each ſhall recover Damages, for both are injured; the Set-? — 113. 
vant in his Perſon, and the Matter (c) by the Loſs of his Servant's La- ves " 
bour; and therefore a Recovery in an Action brought by one of them, 2 Bulſt. 198. 
cannot be pleaded in Bar to an Action brought by the other. Sid. 195. 

| (c) And as 
it is this that intitles the Maſter to his Action, he muſt always declare per guad ſervitium amiſit, 
Cro. Jac, 618. Rol. Rep. 393.—And therefore the Detendant may plead Not guilty, and give it in 
Evidence, that he did not loſe his Service. 2 Rol. Abr. 682. 


But if a Man beats anothei's Servant to that Degree that he dies Yelv.89, go. 
thereof, the Maſter loſes his Action, and muſt proceed by Indictment; Brown 255. 


for the private Injury to bim is drowned in the general Injury to the 268. _ 
Public. : R. Ray m. 
339. 


If a Surgeon, in Conſideration of a Sum of Money, undertakes to cure Rol. Abr. 98. 
my Servant of a Hurt, and he applies unwholeſome Medicines thereto, on Rol. Rep. 
Purpoſe to make the Wound worſe, by which J loſe the Service of my Balg. 322 
Servant ſor a long Lime, I may have an Action on the Caſe againſt the —— 
Surgeon. | 


— — _ — 


(Pp) That, a Maſter oz Servant may jultify 
doing in each other's Defence, 


| Thee M the Relationſhip between a Maſter and Servant it hath been Hale's Hiſt, 
agreed, that a Maſter killing a Perſon in Defence of his Servant, or a P. C. 484. 
Servant in Defence of his Maſter, are not guilty of Murder, and that in 
thoſe Caſes, the Act of the Aſſiſtant ſhall have the ſame ConſtruQtion, as 
the Act of the Party aſſiſted ſhould have had, if it had been done by 
himſelf, | 7 

0 


MASTER anyvd SERVANT. 


2 Rol. Abr. Alſo a Servant may juſtify an Aſſault in Defence of his (a) Maſter ; and 
— . by ſome Opinions, ſo may a Maſter in Defence of his Servant; but others 
Cine Salk hold that he cannot; becauſe in ſuch Caſe he may have an Action per gued 
407. pl, 2. ſervitium amifit t. * 

(a) But he a ; 

cannot juſtify in Defence of his Maſter's Son, becauſe not Servant to him, Dalt. e. 72. Crompt. 136. 
— Nor in Defence of his Maſter's Goods. 2 Lutw. 1481,--—Þf Why may not the Maſter juſtify in 
Defence of his Servant if he does no more than is neceſſary ?—He may juſtify interfering to preſerve 
the Peace. And why not to prevent Damage to his Servant, inſtead of lying by for an Action, Pre- 
vention of Injury, being much better- 


Rol. Abr. A Servant ſhall not avoid a Deed made by Dureſs to his Maſter, nor 


687. ice ver ſu. 
2 Brownl. * fe 


6, 
= Main. As to a Maſter's maintaining a Servant, or a Servant his Maſter, in 
tenexce6,14, Suits and legal Proceedings, it is agreed, that a Maſter may go along 
2 Rol. Abr. with his Servant, or with his Domeſtick Chaplain, to retain Countel ; alſo 
116. * he may pray one to be of Counſel for him, and may go with him, and 
Moor 814. ſtand with him; and aid him at the Trial, but ought not to ſpeak in Court 
*Page569 in Favour of his Cauſe: Alſo if the Servant be arreſted, the Maſter may 
aſſiſt him with Money to keep him from Priſon, that he may have the 
Benefit of his Service ; but the Maſter cannot fafely lay out Money for the 
Servant in a real Action, unleſs he have ſome of his Wages in his Hand; 
but theſe, with the Servant's Conſent, he may ſafely diſburſe. 

Hetl. 59. As to a Servant's Maintaining his Maſter, it is agreed, that a Perſon 
2 Rol. Abr. retained generally as a Servant, and not for a particular Occaſion only, may 
a 1 lawfully ride about to ſpeed his Maſter's Buſineſs, and may go to Counſel 
80. for him, and ſhew his Evidence to the Counſel, or to the Jury, and ſtand 

oy him at a Trial; but cannot lawfully lay out his own Money in the 
uit Þ. 
$ 1 But gu. if he may not legally lend him Money for the Purpoſe? 


| 


* 


Marriage and Divorce. 


ARRIAGE is a Compact between a Man and a Woman for the 
M Procreation and Education of Children; or an Exchange of mu- 
7 tual Vows, performed in the Preſence of God, and with proper 
Ceremonies ; and ſeems to have been firſt inſtituted as neceſſiry to the very 
Being of Human Society; for without the Diſtinction of Families, there 
can be no Encouragement to Induſtry, or any Foundation for the Care 
of acquiring Riches ; and therefore all well-ordered Societies have ſettled 
the Solemaoities of Marriage, and ordained that the ſame ſhould continue 
during Life; and the Reaton 1s, becauſe Children gradually arriving one 
after another, they have hardly done with the Care of their Education, till 
the Parents are unfit for ſecond Marriages; and therefore it is convenient 
that Marriages ſhould continue during Life, that the mutual Care of 
the Parents might be employed in making Proviſion for their Children ; 
and that the Love and Reſpect of their Children might be repaid to 
both Parents, without Diſtraction or Confuſion; which could not be 
well done, if the Marriage was to be disjoined, and their Intereſt was 
to ſever after the Concern of Education was over : Beſides, the Intereſt 
of Marriage could not be conveniently carried on, if there were a Proſpect 

that 
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that the Marriage was any otherwiſe to be determined but by Death only; 
for each Perſon would be injuriouſſy drawing out of the common Stock, to 
the Injury of their joint Concern, and to the Prejudice of the Education of 
their Offspring: Beſides that, ſuch a joint Intereſt cannot be well and com- 
modiouſly carried on without a mutual Friendſhip and Endearment, which 
muſt be leſſened and deſtroyed by the Proſpect, that the Contract might be 
determined by the Humour of either Party, Hence it is, that Fornication 
and all other Luſts are unlawful, becauie Children are begotten without 
any Care or Preparation for their Education; and the Crime of Adultery 
receives this further Aggravation, that it not only intails a ſpurious Race on 
the Party, for whom he is under no Obligation to provide, but likewiſe 
deſtroys that Peace and mutual Endearment which ought always to ſubſiſt 
in the Marriage State. | 


Wie ſhall therefore conſider what is herein injoined or forbidden under *Page 570 


the following Heads. 


(A) What Perſons may marry within the Levi⸗ 
tical Degrees. 570. q 

(B) Df E Pn and Marriage Contracts; and 
herein of the Difference between Contraits in 
præſenti and futuro, and the Remedies for the 
Uiolation thereof. 573. | 

(C) Df the Solemnization and Ceremonies requi- 
ſite to a compleat 24 and herein of the 
Ottence of perfozming the Ceremony without 
due Authozity oz Licence. 575. 

(D) * Dffences againſt the Rights of Marriage. 
370. 


And herein, 


1. Of the Offence of a forcible Marriage. 576. 

2. Of the Offence of marrying an Infant Female under 
the Age of ſixteen, without Conſent of Guardian. 577. 

3. Of the Offence of procuring an Improvident Marri- 
age; and therein of Marriage Brokage Contracts 
and Agreements. 578. | 


(E) Marriage how long to continue; and herein 
ok the ſeveral Kinds of Divorces, 578. 


And herein, 


1, Of Elopement. 578. 

2. Of the Offence of taking away a Wife, and of cri- 
minal Converſation. 580. | 

3. Of the ſeveral Kinds of Divorces. 582. 


(A) What 
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2) 5 (A) What (a) Perſons may mar within e 
Age Perſon evitical Degrees, * iD 


maycontract 

and inter- | 
marry, vide EREIN firſt, we muſt take Notice of the Statute of (3) 32 H. g. 
Head of In- , * * * a | 3 

3 cap. 38. by which it is enacted, That no Reſervation or Prohibi- 


— Marri- tion (God's Law except) ſhall trouble or impeach any Marriage without 
ages by Ide- the (c) Levitical Degrees; and that no Perſon of what Eftate, Degree 
ots and Lu-« gr Condition ſoever he be, ſhall be admitted to any of the Spiritual 
naticks, vide e Courts within the King's Realm, or any of his Grace's other Lands and 


_ HP Dominion to any Proceſs, Plea or Allegation contrary to the Statute.” 


Lunaticks. 
(5) For the general Expoſition of this Statute, vide Co. Lit. 24, 235. 2 Inſt. 683-4. Hob. 181. 
(c) But the Statute does not reſtrain the Eccleſiaſtical Courts from Divorces upon other Accounts; as 


upon the Account of Inſufficiency, Adultery, Precontrat, &c. Vaugh. 206, c. 


Vaugh.206, Since this Statute, it hath been clearly agreed, that if the Spiritual Court 
Ec. proceeds to impeach or diſſolve a Marriage out of the Levitical Degrees, 
that then the Lemporal Courts are to prohibit them; for by that Statute 
| all Marriages, that are out of thoſe Degrees, are declared to be good and 
Page 571 * Jawful ; and therefore, if the Spiritual Court moleſt Perſons in doing that 
which is declared lawful to be done by the Statutes of the Realm, they are 
by the Temporal Courts to be prohibited, becaule they exceed their Juriſ- 
diction, thus bounded by the Temporal Law ; but where the Law has not 
bounded them, their Juriſdiion ſtill continues; and therefore within the 

Levitical Degrees they are flill Judges of Inceſt. 
Rol. Abr. We: muſt likewiſe obſerve, that if a Perſon. marry his Couſin within the 
340, 457. Levitical Degrees, yet they continue Huſband: and Wife, til} a Sentence of 

Vaugh. 208, Divorce be pronounced. 
8285 The Degrees prohibited by the Levitical Law, are ſuch as are ſaid to be 
_ the Law of Nature, and ſuch as are againſt- the Divine poſitive 
Law. | 

Grot. de Thoſe againſt the Law of Nature, are all Marriages between the aſ- 
Jure 1, g. cending and deſcending Line in infinitum ; and this is taid to be contrary 
Vaugh.221.to the Law of Nature, becauſe it tends to the Deſtruction of the natural 
24%, Cc. Will of the Creator, which deſigned the Preſervation and Continuance of 
ſuch Inhabitants of the World as he originally created; and all Acts of Men 
that tend to the Deſtruction of ſuch Species, as Murder of an innocent Per- 
ſon, are ſaid to be againſt the Law of Nature ; and therefore Inceſt, be- 
tween the aſcending and deſcending Line, is contrary to the Law of Natuie; 
for the Mother would never have preſerved and educated the Female Iſſue, 
if it had been admitted to the Father to have had Acceſs to them ; and 
Fathers would never have educated and preſerved their Male Iſſue, if they 
might have aſcended the Bed of their Mothers, There is alfo another Rea- 
ſon why this is called unnatural, and that is, becauſe it deſtroys the natural 
Duties between Parents and Children; for the Parent could never preſerve 
or maintain that Authority that is neceſſary for the Education and Govern- 
ment of his Child; nor the Child that Reverence that is due to the Parent 
in order to be educated and governed, if ſuch indecent Familiatities were 
admitted. There likewiſe ſeems to be a natural Reaſon againſt this, or any 
near Intercourſe between Collaterals, which is drawn from that which is 
obſerved in Brute Creatures, v7s. that it is neceſſary to croſs the Strain, in 
order ro continue the Species. It may be, that there being the ſame Tone 
and Figure in the Blood, and a ſimilar Conformation of Veſſels, the Circu- 
lation of it becomes torpid and inactive; whereas a new Mixture of others 
of the ſame Kind, where there is a different Figure and Motion of the Blood 
and Spirits, may add a new Vigour and Ability to the Animal — 
Thoſe 
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Thoſe prohibited by the politive Divine Law, are all Collaterals to the Va 


third Degree ; and though this be not contrary to the Law of Nature, yet 
it ſeems eſtabliſhed on very ſtrong Reaſons; for if a Concourſe between 
Brothers and Siſters might be allowed, or their Marriages be tolerated, the 
Neceſſity there is that they ſhould be educated together, and the frequent 
Opportunities they have with each other, would fil} every Family with 
Lewdneſs, and create Heart-burnings and unextingviſhable Jealouſies be- 
tween Brothers and Siſters, where the Family was numerous; and it would 
confine every Family to itſelf, and hinder the propagating common Love 
and Charity among Mankind ; becauſe there would be a Danger of taking 
a Wife out of any Family, if Women were liable to be corrupted by ſuch 
vicious Freedoms. This Prohibition is likewiſe carried to Uncles and Aunts, 
Nephews and Nieces; becauſe upon the Death of the Father and Mother 
they come into the Education of Children /zco parentum; and by Conſe- 


quence it was neceffary to propagate the ſame Reverence of Blood in ſuck 


near Degrees, that the Uncle might have the fame Regard and Command 
as a Father, and a Niece the fame Duty as a Daughter; it was alſo neceſ- 
fary, in order to perfect the Union of Marriage, that the Huſband ſhould 
take the Wife's Relations in the ſame Degree, to be the ſame as his own 
without Diſtinction, and ſo vice verſa; for if they are to be the ſame Per- 


ugh. 223, 


* ſon as was intended by the Law of God, they can have no Difference in Page 572 
Relations; and by Conſequence, the Prohibition touching (a) Affinity (a) accorg. 
muſt be carried as far as the Prohibition touching Conſanguinity. ing to the 


Text xviil. 
Levit, ver. 16. The Nakedneſs of thy Brother's Wife ſhalt thou not uncover, it is thy Brother's Nakedneſs. 


The Law in Leviticus, cap. xviii. wer, 6. is, That none of you ſhall a- 
proach to any that is near of Kin, to uncover their Nakedneſs ; which Words 
being general, muſt be underſtood and expounded by the Examples from 
the Gth to the 2oth Verſe ; among which we find many Prohibitions to 
Collaterals in the third Degree, both in Afinity and Conſanguinity; but 
there is no Example of Collaterals in the fourth Degree, either in Athnity 
or Conſanguinity; and therefore the Law of Marriage opens to Relations 


in the fourth Degree; and the Jewiſh Lawyers, in computing their De-Seldes, Us? 


grees, computed them according to the natural Order ot Things; that is, 


from the Pr epofitus up to the common Stock, and io down to the other 
Relations; which is the fair and natural Oider of computing Proximity; 


and in this Order of Computation, Couſin Germans are held to be of the 


fourth Degree, and to have Liberty to marry. 


braica, 
lib. 1. c. 4. 


This likewiſe was the antient Senſe of the Curiſtian Church, and even of Vaugh. 210. 


the Church of Rome in the Time of Pope Gregory; for in Writing to Auftin 
Biſhop of Canterbury he ſays, In guarta generatione contrada matrimonia 
minime ſolverentur ; but afterwards, when they found that Diſpenſations for 
inceſtuous Marriages brought. great Profit to the Church of Rome, and 
knowing it had obtained univerſally in the Chiiſtian Church, that it was 
lawful to marry in the fourth Degree, Pope Alexander i. began a new 
Computation of Degrees; and he faid, that the Secular Computation, 
which was the Computation of the Civil Law, was not properly adapted to 
the Deciſions touching Inceſtuous Marriages ; but they ought to compute, 
up to the common Stock, where the Relation joined, becauſe there the 
Blood was connected; and therefore they computed the Degrees according 
to the Diſtance of the Perſon remoteſt from the common Stock; for accord- 
ing as the remoteſt was diſtant from the common Stock, fo they computed 
the Relation between the Parties; ſo that the firſt Couſins that are in the 
fourth Degree, by the received Computation in the Moſaick and Civil Law, 
were now by the Canonical Computation thrown into the ſecond Degree ; 
and by this Alteration of the Computation of Degrees, they forbad not _ 
r 
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frſt Couſins but ſecond and third Couſins to marry, unleſs they obtained 


Aste Diſpenſations f. 


theſe differ · | 
ant Computations of Degrees ſee 2 Black, Com, fol. 206. Cc. and vide 1 Black. Com. 435. 


The Intention of the Statute above-mentioned was to reſtore every Thing 
according to the Prohibition expreſſed in the Law of God; and plainly, 
the Levitical Computation of Degrees was in the Manner they computed 

in the Civil Law; and agreeably hereunto hath been the Reſolution in 
our Law. | 

Hence it hath been adjudged, that the Marriage of two Siſters, one 


V h. 2. 7 
— after the other, was inceſtuous, being in the ſecond Degree; although it 


Ceed was objected, that the Verſe in xviii Levit. being, thou ſhalt not take a Wife 
Carth. 271. to hey Siſter to ver ber, &c. the Prohibition relating to Polygamy, to 
_ admit? jealouſy and Vexing, the Reaſon thereof ceaſed with the Death of the firſt 
Wife; in the ſame Manner as if Moſes had ſaid, thou ſhalt not take a Wife 
to her Siſter to vex her, beſides the other in her Life time. But herein 
the Court held, that though the Vexing, in one Part of the Text, related 
to the Life of the Wife, yet by another Part it is made unlawful for ever ; 
and that from theſe Words, None of you ſhall approach to any that is near of 
Kin to him, to uncover their Nakedneſs ; which makes the Nearneſs of Kin 
the chief Cauſe of the Prohibition, and is the Reaſon that runs through 
the whole Chapter ; and that therefore the Vexing refers only to the 
page 573 Life of the Wife, but the Inceſtuous Copulation is the ſame after her 
Death, the Nearneſs of Kin ftill continuing. 
Raym. 464. So it hath been reſolved, that marrying the Siſter's Daughter is inceſtu- 
Watkinſen ous, being in the third Degree. 
ver. Mer ga- 
tren. 2 Jon. | 
191. 8. 0. 80 it hath been reſolved in Variety of Books and Caſes, that the Mar- 
Moor 907. riage with the Wife's Siſter's Daughter was inceſtuous, being likewiſe in 


2 2 the third Degree; and the Degree of Affinity being the ſame with that of 
16. S. C. Conſanguinity. 


Mass Caſe. | 
2 Lev. 204. 3 Keb. 650. Hob. 181. Noy 29. Sid. 434. 2 Jon. 118, 2 Show. 70. 5s Mod, 


448. 3 Lev. 364. 2 Lutw. 1075. 


Vaugb. 206. But upon a Prohibition for proceeding againſt a Perſon in the Eccleſi- 
wry 9- aftical Court who had married the Widow and Reli& of his Great Uncle, 
1 it was adjudged, that ſuch Marriage, being in the fourth Degree, was out 
Burevell, of the Levi ical Law, and therefore lawful. | 
Mich. 30 On a Motion for a Prohibition to the Court of the Biſhop of Exon, for 
Car. 2.in preſenting J. S. for Inceſt, who had married the Daughter of his Brother 
L. Oxen-of the Half Blood, it was reſolved that no Prohibition ſhould go; for the 
—_ - Uz" Court ſaid, though the Brothers were not of the Whole Blood, yet were 
er. schen they Brothers, and therefore the Marriage inceſtuous ; they agreed, that 
if the Father marries the Mother, and the Son the Daughter, this was law- 
fu! enough ; and North cited the Caſe of the Earl of Manchefter, who had 
married his Great Aunt's Huſband's ſecond Wife; and this was held by 


Divines and Civilians, a good Marriage, for affinis mei aſſinis non eft mihi 


apmnnis. 
- Som r 8. a Motion for a Prohibition, for proceeding againſt a Perſon in the 
Vene, 35%-Beclefiaſtical Court, who had married his Siſter's Baſtard Daughter; it was 
urged for the Prohibition, that though the Levitical Law forbids a Man to 
approach to any near of Kin to uncover their Nakedneſs, yet that this can- 
not be intended of a Baſtard, becauſe he is of Kin to no Perſon whatſoever, 
Oc. but the Court inclined not to grant a Prohibition. 


aint ver. 


Jeſcett. 


(B) Df 
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(B) Of Eſpouſals and Marriage Contraits; and 
herein of the Difference between Contracts in 
præſenti and futuro, and the Remedies fo2 the 
Uiolation thereof, 


8 defines Eſpouſals in this Manner, Sponſalia ſunt mutua repro- Swinb, of 
miſſio nuptiarum rite inter eos, quibus jure licet, fada; which com- Eſbenſali, 
rehends, 1/f, That this Promiſe muſt be mutual; 24h, That it muſt{+ 1 

be 3 rite, or duly; 3dly, That it muſt be entered into by them who 


may lawfully marry. 
Such Contracts are divided into Contracts in preſents, and Contracts in 


uturo. 
4 A Contract in præſenti, or per verba in præſenti, as, I marry you, you ind. 74. 
and I are Man and Wife, &c. is by the Civil Law eſteemed ipſum natri- > alk. 438. 
monium, and amounts to an actual Marriage; which the very Parties them- 6 Mod. 188. 
ſelves cannot diſſolve by Releaſe, or other mutual Agreement; it being as 
much a Marriage in the Sight of God, as if it had been in Facie Ecclefie, 
with this Difference, that if they cohabit before Marriage in Facie Eccleſæ, 
they are for that puniſhable by Eccleſiaſtical Cenſures; and if, after ſuch 
Contract, either of them lies with another, they will puniſh ſuch Offender 
as an Adulterer. | 
A Contract in futuro, as, I will marry you, Cc. may be inforced in Page 574 
the Spiritual Court, but ſuch Contract either Party may releaſe ; alſo if wind. f. 10, 


either Party marry auother Perſon, ſuch ſecond. Marriage diſſolves the Thie Reme- J 
Contract. r 


away by 26 Geo. 2. C. 33. f. 13. 


But it hath been reſolved, that an Action will lie at Common Law for Leon. 147. 
the Violation of ſuch an Executory Contract per verba de futuro, for the — prey 
Temporal Loſs to the Party; and though the Party bath a Remedy in the gy, — 
Spiritual Court. But it ſeems, that by bringing an Action at Common Carter 233. 
Law, and that appearing on Record, the Remedy in the Spiritual Court is Pickenſon 
actually releaſed ; for now in Lieu of a Performance of the Contract bees Ct 
ſhall recover Damages: Alſo the Defendant ſhewing, that he hath been gik. 24 
ſued for the ſame 5 ane in the Spiritual Court, and producing a Sentence pl. 6. 
againſt the Plaintiff, the Plaintiff, notwithſtanding any Proof of his, will 5 Mod. 471. 
be nonſuit ; becauſe that they were the proper Judges in the Spiritual 8 le. 172. 
Court, whether it were a Precontract or not. | pl . — 


See Ld. 
Raym. 378. 12 Mod. 214. 2 Stra. 938, Carth. 467. 4 Mod. 411. 


Such Promiſes are good, though the Time of Marriage be not agreed Carth. 465. 
on; but in ſuch Caſe it is neceſſary, to intitle the Party to his Action, to 
alledge that he offered to marry her, and that ſhe refuſed. | 

In an Action againſt Huſband and Wife, the Plaiatiff declared, that he Carth. 467. 
promiſed to marry the Defendant's Wife, while Sole, and that ſhe the fame Selk. 24. 
Time promiſed to take him for her Huſband ; and averred, that he ten- 016” ba 
dered himſelf, and that ſhe refuſed, c. It was objected, that Marriage was ,erſus 
no Advancement to a Man, though it was to a Woman; alſo, that no cage &. 
Tiine was laid when this Agreement was to have been executed: But the 5 Mod. 411. 
Court over-ruled both Objections. 1. + 


and the Diſtingion between à Man and a Woman exploded. 


The 
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Salk. 24. This Action muſt be founded on reciprocal Promiſes; and therefore if 
pl. 6. the Promiſe be on one Side only, it does not bind, being only a Nudun 
pattum. | | | | 

Trin. 5&6 But if a Man of full Age and a Female of fifteen promiſe to intermarry, 
Geo. 2. Holt and afterwards he marries another, an Action lies againſt him; for though 
_— — ſuch Promiſe may be ſaid to be voidable, as to the Infant, yet it ſhall be 
937. * binding on the Perſon of full Age, who ſhall be preſumed to have acted 
Bargard, with ſufficient Caution ; otherwiſe this Privilege allowed Infants, of re- 
K. B.209. ſcinding and breaking through their Contracts, which was intended as an 
Fitzgid. 75. Advantage to them, might turn greatly to their Prejudice. 

Moor 169. If A. contracts himſelf to B. and 4 marries C. and B. ſues A. upon 
400. 29. S. C. this Contract in the Spiritual Court, and there Sentence is given, that A, 
Sid. 13. S. C. ſhall marry and cohabit with B. which he does accordingly; they are Ba- 


— 2 ron and Feme, (a) without any Divorce between A. and C. for the Marriage 
Twiſden, & of A. and C. was a mere Nullity f. 


wide Salk. 8 
120. pl. 1.121. (a) But if a Woman maketh a Contract of Matrimony with J. S. and then mar- 


rieth with F. D. who is ſeiſed of Lands and dieth, ſhe ſhall have Dower of his Lands; becauſe ſuch 
Marriage was not void, but voidable only, by rea ſon of the Pre- contract. Moor 226. Perk. 34.— 
+ But now vide 26 Geo. 2. c. 33. N 


It hath been held, that the Clauſe in the Statute of Frauds and Perjuries, 
2 Lev. 65. 29 Car. 2. cap. 3. /ed. 4. relating to Marriage-Agreements, extends as well 


but Skin. . , | 
— pl. 10. to a Promiſe to marty, as to the Payment of Marriage-Portions, 


ſeems cent. i 
Stra. 34. Ld. Raym. 387. 2 Eq. Caf. Abr. 248. are expreſly ſo}. 


T A Promiſe to marry another, if broken, where the Promiſes are mutual, and the Parties might 
legally contract, ſubjects the Perſon, breaking ſuch Promiſe, to an Action for Damages, notwith- 
ſanding the Statute : for ſuch Actions are every Day maintained. | 


*Page375(C) Of the Solemnization and Ceremonies re- 
uiſite to a compleat Marriage; and herein of 
Dftence of perfozming the Ceremony with- 

out due Authouty oz Licence. 


Rol. Abr. N order to make the Marriage compleat, ſo as to intitle the Wife to 
357. Dower, the iſſue to inherit, Cc. the fame mult be celebrated in (a) Fa- 
Moor 169. ce Ecclefie ; and therefore the private Contract, without the Prieſt's Bleſ- 
83 ſing, makes no Marriage; though ſuch Contract may be inforced in the 
ins. Spiritual Court. | | 
and of the 

different Kinds of Trial, vide Tit. Baſtard, (a) Before the Time of Pope Innocent the Third, 


there was no Solemnization of Marriage in the Church; but the Man came to the Houſe where the 


Woman inhabited, and Jed her Home to his own Houſe, which was all the Ceremony then uſed. 
Moor 170. Per Goldingham, Doctor of the Civil Law, ar guends. ; 


Rol. Abr. Alſo, though the Marriage be ſolemnized in Facie Eccliſiæ, yet if it were 
Eu without Conſent, it is void; and therefore if a Man takes E. S. to Wife 
6 Co. 223 by Dureſi, the ſame is void, though ſolemnized in Facie Ecclefie. 


3 52. | 
Der 33. Cro. Car. 488, 493. Sid. 6g, 
- A. and 
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A. and B. being Sabbatarians, were married by one in their own Way, Salk. 119. 
who uſed the Form of the Common Prayer, except the Ring, but was a?! 14 
mere Layman ; the Wife dying, the Huſband took out Adminiſtration to — wy 
her; but upon Application of her Siſter, the Letters of Adminiſtration vide 2 Salk. 
were repealed, and the Sentence of Appeal affirmed by the Delegates ; for 438. pl. 3- 
the Huſband, demanding a Right due to him as Hufband, muſt bring 3 Lev. 376. 
himſelf within the Rules preſcribed by that Juriſdiction to whom he ap- — 
plies; alſo the conftant Form of pleading Marriage is, that it was per preſ-* 3. 
byterumſacris ordinibus conſtitutum; and an AR of Parliament was made 
confirming the Marriages contracted during the Ufurpation, 

() A Marriage ſolemnized by a Perſon in Prieſt's Orders is good and 5 Co: 32. 
binding, though there was no Publication of Banns or Licence to diſpenſe Co.Lit. 344. 
therewith z but herein it ſeems agreed, that not only the Party performing? Selk 8. 
the Ceremony, but alſo the Parties married, being Lay Perſons, are puniſh- g Mod. = 
able by Eccleſiaſtical Cenſures; and for acting contrary to ſuch ancient (5) But now 
Canons as have been received and allowed in this Kingdom; but it ſeems By 26 Geo. 
agreed, that the Canons of 21 Fac. 1. bind not the Laity, not having been 3.33, * 


univerſally received, and being made only in Convocation where the Laity * 
are not r epreſented. Banns or 


Licence are void; for which ſee the Act. 


Alſo by the (c) 7 & 8 W. 3. cap. 35. ſect. 2. it is enacted, That every 
6 Put. Vicar or Curate, who ſhall — any Perſons in any Church or be For the 
Chapel, exempt or not exempt, or in any other Place whatever, without on Gaolers 
Publication of the Banns of Matrimony between the reſpective Perſons permitting 
according to Law, or without Licence for the ſaid Marriages firſt had ſuch Mar. 
and obtained, ſhall for every ſuch Offence forfeit the ſum of One Hun- 2 
« dred Pounds.” | 19. l. 176. 
| . —Ard on 
Perſons erecting Offices for making Inſurances on Marriages, 10 Ann. c. 26. ſ. 109. 


And by Seck. 3. of the ſaid Statute, it is enaQted, © That every Par- But fee now 
« ſon, Vicar or Curate, who ſhall ſubſtitute or employ, or knowingly and the _— 
« wittingly ſhall ſuffer and permit any other Miniſter to marry any Perſons 26 — gg 
* in any Church or Chapel, to ſuch Parſon, Vicar or Curate belonging or c. 33. 
& appertaining, without Publication of Banns, or Licences of Marriage firſt *Page 576 
had and obtained, fhall for every ſuch Offence forfeit the Sum of One nun E 
„Hundred Pounds; the aforeſaid reſpeQive Forfeitures to be recovered 3 8 
by Action of Debt, Bill, Plaint or Information, in any of his Majeſty's 36. pl. "a 
Courts of Record; wherein no Eſſoin, Wager or Protection of Law, or 12Vin. Abr. 
any more than one Imparlance ſhall be allowed; one Moiety thereof to 235, Pl. 3; 


his Majeſty, his Heirs and Succeſſors, and the other Moiery to him or OUR a 
* them who ſhall inform, or ſue for the ſame.” 2 Eq. Cal. 
Abr. 5385. 


pl. 3. 2 Bur, Rep. 898, 1079. 


And by Sec. 4. of the ſaid Statute it is enacted, That every Man 
© fo married without Licence, or Publication of Banns as aforeſaid, ſhall 
* forfeit the Sum of ten Pounds, to be recovered, together with Coſts of 
* Suit, in Manner as aforeſaid, by any Perſon who ſhall inform or fue for 
* the ſame ; and likewiſe, that every Sexton or Pariſh-Clerk, who ſhall 
* knowingly or wittingly aid, promote and aſſiſt at ſuch Marriages, fo ce- 
** lebrated without Banns or Licences, as aforeſaid, ſhall forfeit the Sum of 
** five Pounds; to be recovered with Coſts of Suit, in Manner as aforeſaid, 
dy any Perſon who ſhall inform or ſue for the ſame” +. +By 26Ceo. 
| | 2. c. 33. 
Clandeſtine Marriages are made void. It dire&ts where Licences ſhall be grantable. Perſons plemais- 
ing clandeſtine Marriages, are declared guilty of Felony, and may be tranſported. Marriages of Infants, 


0) Df * 
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And herein: 


Az, 


(D) Df Dffences againſt the Rights of Warriage: 


1. Of the Offence of a forcible Marriage. 


Y the 3 H. 7. cap. 2. it is enacted in the Words following: Where 
„Women, as well Maidens as Widows and Wives, having Sub- 
** ſtances, ſome in Goods moveable, and ſome in Lands and Tenements, 
** and ſome being Heirs apparent unto their Anceſtors, for the Lucre 
„ of ſuch Subſtances, be oftentimes taken by ſuch Miſdoers contrary to 
* their Will, and after married to ſuch Miſdoers, or to other by their 
Aſſent, or defiled, to the great Diſpleaſure of God, and contrary to the 
King's Laws, and Diſparagement of the ſaid Women, and utter Heavi- 
** neſs and Diſcomfort of their Friends, and to the evil Enſample of all 
* other ; it is therefore enacted, That what Perſon or Perſons from hence- 
* forth, that taketh any Woman fo againſt her Will unlawfully, that is 
to ſay, Maid, Widow, or Wife, that ſuch Taking, Procuring, and 
*« Abetting the ſame, and alſo receiving wittingly the ſame Woman ſo 
taken againſt her Will, and knowing the ſame, be Felony ; and that 
„ ſuch Miſdoers, Takers and Procurators to the fame, and Receitors know- 
* ing the ſaid Offence in Form aforeſaid, be henceforth reputed and judg- 
* ed as principal Felons. Provided alway, that this AQ extend not to 
* any Perſon taking any Woman only claiming her. as his Ward, or 
„ Bond-woman.” 
Sea. 3. and by 39 Elix. cap. g. All Perſons who ſhall be Principals 
* or Procurers, or Acceſſories before ſuch Offence committed, are con- 
** cluded from the Benefit of the Clergy.” 


In the Conſtruction of the ſaid Statute of 3 H. 7. cap, 2. the following 
Points have been reſolved. 
That the Indictment for this Offence muſt ſet forth, both' that the 
Woman hath Lands or Goods, or that ſhe was Heir Apparent, and that 
*Page577* the Taking was for Lucre ; and alſo that ſhe was married or defiled ; for 
Hob. 182. the enaCting Clauſe, in ſaying, that what Perſon takes any Woman ſo 
Cro. Car. againſt her Will, plainly reſtrains the Taking to ſuch as is within the 
gh 22 Preamble; (a) but it needs not ſet forth, that the Taking was with an 
And. 116. Intention to marry or defile. | 


. J Inſt, 68, | 

TA | Jar 59. 12 Co. 20, 110. Stat. Tri. Vol, s. Fol. 468. Swandſon's Caſe. (a) Yet theſe Words, 
| 4 eg intentionead ipſam maritond', are uſually inſerted in Indictments upon this Statute; and it is ſaſeſt 
Wl ſo to do. Hale's Hiſt. P. C. 660, 


10 Hal. Hiſt. It is faid in Hale, that to make the Offence Felony within this Statute, 
61 F. C. 660. the 2 muſt be againſt her Will; but herein by Hawkins, that it is no 
= _— F. C. Manner of Excuſe, that the Woman at firſt was taken away with her on 
14 8 Conſent ; becauſe if ſhe afterwards retuſe to continue with the Offender, 
1 and be forced againſt her Will, ſne may fiom that Time as properly be 
19 faid to be taken againſt her Will, as if the had never given any Conſent at 
14 all; for till the Force was put upon her ſhe was in her own Power. 


- 
2 — 


by Licence, without Conſent of Pareats, Sc. are void. It ditects in what Caſes Application is te 
be made to the Chancellor. It declares that no Suit ſhall be in the Eccleſiaſtical Courts to compel 
Marriage by reaſon of any Contract, &c, It directs how Regiſters are to be made, It does not ex- 
tend to Marriages of the Royal Family: Nor to Scotland: Nor to Marriages among Quakers, Jews, 


& c. 
That 
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That it is not material, whether a Woman taken againſt her Will be atCro. Car. 
laſt married or defiled with her Conſent, or not, if ſhe were under the Force 493 
at the Time ; becauſe the Offender is in both Caſes equally within the ee 19Js 
Words of the Statute, and ſhall not be conſtrued to be out of the Mean- Been“ 
ing of it, for having prevailed over the Weakneſs of a Woman, whom by Caſe. 
ſo baſe Means he got into his Power. 

That thoſe who after the Fact receive the Offender, but not the Woman, z Inſt. 6:. 
are not Principals within this Statute; becauſe the Words are, receiving Daliſ. 22. 
ewittingly the ſame Woman ſo taken, Cc. but it ſeems clearly that they are St. P. C. 44. 
Acceſſories after the Offence, according to the known Rules of Common p. & _ 
1 | | C. 661. 

That thoſe who are only privy to the Marriage, but no ways Parties Hal. Hiſt. 
to the forcible Taking away, or conſenting thereto, are not within the P. C. 660. 
Statute. 

That where a Woman is taken by Force in the County of A. and mar-Cro. Car. 
ried in the County of B. the Offender may be indicted and found Guilty in fo 18 

| ah 183. 
the County of B. becauſe the continuing of the Force there, amounts to a Hale's Hiſt. 
forcible Taking within the Statute. p. C. 660. 

It hath been adjudged, as is the conſtant Practice at this Day, that on an Cro. Car. 
Indictment for a forcible Marriage, grounded on this Statute, the Wife may 489. 
be a Witneſs againſt the Huſband ; for it being by Force, it cannot be ſaid Vent. 243. 


| Mod. 8.— 
a Marriage de Fure, ſo as to make them one Perſon in Law. But had ſhe 


freely, with- 
out Conſtraint, lived with him, that thus married her, any conſiderable Time, her Examination ia 
Evidence might be more queſtionable. Hale's Hilt. P. C. 66:, 


2. Of the Offence of marrying an Infant Female under the Age of ſixteen, 
without Conſent of Guardian. 


By the 4 Ph. & Mar. cap. 8. it is provided, That it ſhall not bez Inſt. 62. 
« lawful for any Perſon to take away any Maid, or Woman-Child un- 3 Mod. 84. 
„ married and within the Age of ſixteen Years, from the Parents N 
* Guardian in Socage, and that if any Woman-Child or Maiden, being aq. 2 Stra. 
* above the Age of twelve Years, and under the Age of ſixteen, do at any 1162. 

* 'Time aſſent or agree to ſuch Perſon that thall make any Contract of 
„ Matrimony, (contrary to the Form of the Act) that then the next of 
Kin of ſuch Woman-Child or Maid, to whom the Inheritance ſhould 
„ deſcend, return or come, after the Deceaſe of the ſame Woman- Child 
or Maid, ſhall, from the Time of ſuch Aſſent and Agreement, have, 
hold and enjoy all ſuch Lands, Tenements and Hereditaments, as the 
* faid Woman-Child or Maid had in Poſſeſſion, Reverſion and Remainder . 
*# at the Time of ſuch Aſſent and Agreement, during the Life of ſuch *Page 578 
* Perſon that ſhall ſo contract Matrimony ; and after the Deceaſe of ſuch 

* Perſon fo contracting Matrimony, that then the ſaid Land, c. ſhall 

** deſcend, revert, remain and come to ſuch Perſon or Perſons as they 

* ſhould have done in caſe this Act had never been made; other than him 

* only that ſo ſhall contract Matrimony.” 


— 


3. Of the Offence of procuring an improvident Marriage and therein of 
Marriage-Brokage Contracts and Agreements. 


| Tt is of ſuch Conſequence, that all Marriages ſhould proceed from free Lev. 257. 
Choice, and not from any Compulſion or ſiniſter Means, that it hath been g Mod. 221. 
held a Matter indictable, or an Offence for which the Court will grant an 


Information, to procure an improvident or an unequal Marriage, 
Vor. IIl. Uu A 
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But for this And on this Foundation, that Marriage ought to be free, Marriage- 
= gabe Brokage Bonds and Contracts have been declared to be void, and decreed 
+ *9» 9** to be given up and cancelled. | 
Show. Par. So, though it was decreed in Chancery, that a Bond of 1000. Penalty, 
Ca. 76. Hallfor the Payment of 5o0l. given för the procuring a Marriage between Per- 
ver. Fatter. ſons of equal Rank, Fortune, Ec. was good; yet upon an Appeal to the 

Houſe of Lords, the Decree was reverſed ; for that ſuch Bonds to Match- 
Makers are of dangerous Conſequence, and tend to the Betraying and Ruin- 
ing Perſons of Fortune and Quality, and are not to be countenanced in 
uity ; and that Marriage ought to be procured by the Mediation of 
Friends and Relations ; and that ſuch Bonds would be of evil Example to 
Executors, Guardians, Truſtees, Servants and others who have the Care 
of Children. 

Abr. Eq.go, Nor will the Court only decree a Marriage-Brokage Bond to be delivered 
up, but a Gratuity of fifty Guineas, actually paid, to be refunded ; for 

that ſuch Bargains are in no Shape to be countenanced. 

An Uncle gives his Niece by Will 1200/. the Niece marries, but, ante- 
cedent to the Marriage, the Father takes a Bond from the then intended 
Huſband to pay him 2001. in caſe the Daughter ſhould happen to die 
without Iſſue Male, living her Huſband : The Daughter did die without 
Iſſue Male, living her Huſband; whereupon the Father ſued the Huſband 
at Law upon this Bond; and the Huſband brought his Bill in Equity to be 
relieved againſt this Bond, and had a Decree accordingly z for it appearing 
that no Money was paid, nor Conſideration for entering into it, the Court 
took it to be in Nature of a Marriage-Brokage Bond, and fo thereſore or- 
deied it to be delivered up. 


res 


(E) Marriage how long to continue; and 
herein of the ſeveral Kinds of Divozꝛces. 


And herein, | 


1. Of Elopement. 
25 AR RIA GE, for the Reaſons already given, being to continue du- 
bave Alimo- ring Life, a Wife can in no (a) Caſe whatſoever leave her Huſband, 
ay, without for in doing it the breaks the moſt ſolemn Vow, which is made in the 
74 7 Preſence of God and in the Face of the Church, that ſhe will cleave to 
374. him during Life ; and therefore, if a Woman runs away from her Huſ— 
; * 2 . 
*Page 379 band, without any (2) Provocation, he ſhall not anſwer for any (c) Con- 
/b) But if a tract ſhe makes, nor be obliged to anfwer for her Neceſſaries. 
tuſbind 
turn away his Wife, or by ill Uſage obliges her to go away, he gives her Credit wherever ſhe goes, 
and muſt pay for Neceſſaries tor her. Salk. 118. pl. 10. 6 Mod, 121. 2 Ld. Raym. 1006. but for 
this wide Tit, Baron and Feme. (c) That a Couit of Equity will not aſſiſt a Wife, wie elopes, with 
Alimony, Vein. 53. | 


2 Inſt. 433. Alſo, if a Woman elope from her Huſband, ſhe loſes her Dower ; but it 
© 0. Lit. za, ſeems, that HAlapement was no Bar of Dower at the Common Law, though 
NBR Igo. Divorce were ſued and obtained for the Adultery ; but now by the Statute 
Rui: Abt. OF V. 2. cap. 34. it is expreſſy provided, that in ſuch Caſe the Wife ſhall 
9 80. lole her Dower ; the Words of which ate, Si uxor ſponte reliquerit virum 
fuum & abierit, & maretur cum adultero ſuo,amittat in perpetuum attionem 

ec uli date ſuum, quæ ticompetere poſſet de tenementis viri ſui, fi ſuper hoc 
| convin- 
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convincatur, niſi vir ſuus ſponte & abſque coertione Eccleſie eam reconci- 
liet, & ſecum cohabitare permittat, in quo caſu reſtituatur ei actio and 
though ſhe does not go away ſponte, but is taken againſt her Will, yet if 
after ſhe conſents, and remains with the Adulterer, ſhe ſhall loſe her 
Dower ; for the Remaining with him, without Reconciliation, is the Bar 
of Dower, not the Manner of the Going away ; and this was the old Way 
of preventing the Crime; for they thought it.unfit that ſuch Wife, that did 
not ſhare in the Labours of the Huſband, {linuld have any Family Pioviſion. 

In Dyer there is a Precedent of ſuch Elopement pleaded, and Iſſue taken p er 10 
upon the Reconciliation of the Huſband; but it is there held, that the De- e 
fendant cannot give in Evidence any other Elopements than that which is 
pleaded ; for there may be divers Elopements and divers Reconciliations, 
and Defendant, at his Peril, ought to take Iſſue on one only; that is, as I 
underſtand the Book, upon the laſt; for if there he divers Reconciliations, 
yet, if ſhe afterwards elope, the ſhewing that ſhe was once reconciled 
after Elopement, will not take away what 1s ſet up in Bar of Dower. 

If a Woman be raviſhed, and remain with the Raviſher againſt her Will, per 
ſhe ſhall not loſe her Dower ; but if after ſuch Raviſhment the conſent to — ug 
remain with him, ſhe ſhall loſe it, though the Book thinks the contrary ; Rol. Abr. 
and in the Caſe cited by him, ſhe anſwered only to the Elopement, and not 680. 
to the Remaining with the Adulterer ; but if ſhe voluntarily goes away from En a9 
her Huſband, though ſhe remain all her Life-time with the Adulterery, 25 
againſt her Will; or if ſhe remains not with him, but he turns her away, 
yet ſhall ſhe loſe her Dower ; but if ſhe be reconciled, as the Statute or- 
dains, then ſhe ſhall be endowed, though the Huſband hath aliened the 
Land in the mean Time, : 

If ſhe elopes, and lives in Adultery in any other the Manors or Lands of (e) Perk. 35: 
her Huſband, ſome (c) Books ſay ſhe ſhall not loſe her Dower ; either be- E. N. B 150. 
cauſe it cannot be intended a Running away from her Huſband, when ſhe _ Abe. 
remains in any of his Manors or Lands, or becauſe he is to take Care that 742 EE 
vo ſuch live there: But my Lord (4) Cote holds the contrary ; and ſays, 436, 
though ſhe cohabits with her Huſband in the ſame Houſe, yer without his 
Reconciliation ſponte, ſhe ſhall lofe her Dower ; 4 fortiori in the other 
Caſe ; for the Adultery, and the Remaining with the Adulterer, ate the 
Cauſts of her being barred of Dower ; and fo, though ſhe do cobabit, and 
be reconciled to her Huſband, yet if it be by Church Cenfures, ſhe ſhall 
loſe her Dower ; though (Ce) Kolle ſays, it ihe elopes, ard atter l. ves with (py ave 
her Huſband for ſome Years till his Death, by his Con'eat, without Com- gg0, 
pulſion of the Church, ſhe ſhall not be barred oi her Dower, though it be 
not averred, that ſhe was reconciled to her Huſband ; which fees rerfon- 
able enough, the Periniſſion to cohabit with him being an Argument and 
Proof of the Huſband's Reconciliation, 

If a Man grants his Wife, with her Goods, to another, and ſhe lives #Page 580 
with the Grantee all the Life-time of the Huſband, yet the thall loſe her, loft 435. 
Dower, by Reaſon of her living with him in Adultery; and in that Caſe, Rol. Abr. 
where ſuch a Grant was pleaded, it was held, ½, That the Gront was void. 650. 
240%, That it did not amount to a Licence, or, if it did, that it was void. — 196. b. 
3dly, That after the Elopement, there ſhall be no Averment admitted quod e 
non fuit adulterium; though the Grantee and the Woman married after 
the Huſband's Death; and though in that Caſe, they brought Sentence of 
Purgation of the Adultery from the Spiritual Court, yet it was not allowed 
againſt ſuch Preſumption. 

If the Huſband's Relations keep him from his Wife, fo that ſhe does not Rol Abr. 
know what is become of him, and give out that he is dead, and thereupen 0 , > exe 
procure her to releaſe all Marriages and Intereſts which ſhe can have in hint“ 44/8 
as her Huſband, and allo perſwade her to marry again, which ſhe does, 
with one who has Natice that her firſt Huſband is alive, but the herſeli has 

4 8 Uu 2 10 
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no Notice of it ; though ſhe lives in Adultery with this Man, and though 
her Huſband be not ou: of the Realm, nor beyond the Seas, fo that the 
ought to have taken Notice of his being alive ; yet becauſe ſhe non reliquet 
virum ſponte, as the Statute ſays, but by Perſuaſion of his Friends, not 
knowing herſelf but that he was dead, this is no ſuch Elopement as will bar 
her of her Dower, 


2. Of the Offence of taking away a Wife, and of criminal Con- 


verſation. 


zInſt.180-r, At Common Law, the Huſband may have an AQtion of Treſpaſs 4. 
uxore abducta cum bonis wiri; allo this Offence is prohibited by the Statute 
of Weſtm, 2. cap 13. and a further Puniſhment inflicted than was at the 
Common Law; alſo by We/tm. 2. cap. 34. it is puniſhable at the Suit of 
the King, by the Words following, De mulieribus abdudis cum bonis wire- 
rum ſuorum habeat Rex ſectam de bon is ſic aſportatis. , 
47 E. 3. Ae- If the Wife be infra annos nubiles, vis. under the Age of twelve Years 
tien ſur Þ at the Time of taking away, ſome have holden, that the Huſband ſhall not 
Statat 37. have a Writ de uxore abdudta cum bonis viri; but my Lord Coke holds the 
5 435. contrary, ard that ſhe is uxor until Ditagreement. | = 
2 loft. 434. ., If the Wife be taken away, and after be. divorced, or if ſhe die, yet the 
Huſband ſhall have his Action De uxore abdufta cum bonis wiri ; for in this 
Action he ſhall not recover his Wite, but Damages; and he cannot have 
an Action for taking her away as his Servant, becauſe the Law gives him 
x laſt. 435. 2 Action in another Form. 
Cro. Jac. Alſo it is held, that though the Words of the Writ be Rapuit, Qc. 
538, £39. Yet here it is taken for a violent Taking away, and not when carnal Know- 


that it may ledge is had; ſo as this Action may be brought againſt Women as well as 
be Cepit S Men. 

jo yore 

— „en In an Action of Treſpaſs de uxore abdufa cum bonis wiri ſui, the 


Mich. 17 Jury found for the Plaintiff, quoad taking ſome Goods, but as to all the 


434. 
Dyer 256. b. 


Car. 2. at Reſt, for the Defendant. It was alledzed, %, That this Action con- 


Oxford, in . k off ths Od paar ag 
2 7.1. cludes contra for mam flatuti, and fo the Plaintiff makes his Cafe upon 


ker ver. Rich the Statute, and has failed in Proof; for the Verdict is for tie Devend- 
Ent. 1654. ant, as to the Taking away the Wite, which is the only Matter provided 
in Engliſb. againſt by any Statute. Sed non aliocatur ; tor per Cur', if a Man brings 
an Action at Common Law, and concludes contra formam ftatuti generally, 
it ſhall not hurt; but if he recite; a Statute in particular, and lays the 
Fact to be contra formam flat” tradia”, there he muſt make his Caſe 
within the Statute, elſe he has failed of his Cafe; and it has been ad- 
judged, than an Indictment of Barretty concluding contra formam flat” is 
*Page581* good, though there be no Statute that is expreſs againſt it. 2d/y, That 
| it does not lay per quod Conſortium amifit. 3dly, I hat the Word R Di 
in Engliſh implies a carnal Knowledge only; (though in Latitude it ſignihes 
alſo a forcible taking away.) and fo the Matter amounts to a Felony of the 
Plaintiff's own ſhewing, for which he can have no Action of "Treſpaſs ; but 
to theſe the Court paid no Regard, becauſe they were made immaterial by 

the Verdict. 
Cro. Car 89, Allo the Huſband alone may bring an Action for the Battecy, carrying 
90. adjudg- away and detaining of his Wife, per quod ſolamen & conſortium of his ſaid 
ed, and at- Wife amifit ; becauſe the Action is founded upon the ſpecial Damage done 
firmed '® to himſelf, and will be no Bar to another Action brought by Baron and 


Cam Scacc'. a 
nxt ] ic. Feme, or by the Feine, after the Death of the Baron, for the ſame Battery. 


3 | | 
8. P. adjudged. 2 Rol. Abr. 666. Jon. 440, Lit, Rep. 339. 2 Rol. Rep. 51. S. P. adjudged, 
1 


MARRIAGE and DIVORCE. 


In Treſpaſs and falſe Impriſonment by Baron and Feme, per quod nego- Salk. 119 pl. 
tia domeſtica of the Huſband remanſerunt infecta ad grave damnum ipſorum. 12. 
It was objected, that this being laid as a ſpecial Damage to the Huſband, A Na. 
the Action ought to have been brought by him alone; but adjudged for ror ym. 


the Plaintiffs after Verdict, being only Matter in Aggravation of Damages. Ruſſel ver. 
Corne, 


In Treſpaſs by Baron and Feme, for Beating the Feme, they may de- gjq_ 28 
clare, that it was ad damnum ipſorum, notwithſtanding a Feme Covert * * 
can have no Damages, for this Action will ſurvive. 3 Mod. 120. 

And as the Huſband may bring an Action for the Battery, carrying away, id 
and detaining his Wife; ſo alſo may he have an Action againſt a Perion foe” "ns 
having criminal Converſation with her, although the Wife conſent to the 
Adulterer ; for this is a Matter in which ſhe cannot aſſent, by Reaſon of 
the Injury to the Huſband, and his Intereſt in her. 

Alſo the Huſband may not only bring an Action at Law for the crimi- 4 Salk. 52. 
nal Converſation, in which he ſhall be repaired in Damages, but may alſo 
proceed in the Ecclehaſtical Court for the Adultery and Solicitation of 
Chaſtity ; and the Proceedings in the one Court ſhall be no Bar to the other. 

But where there was an Indictment for aſſaulting, beating, wounding 
and endeavouring to raviſh the Wife of B. upon which the Party was con- 
victed; and afterwards the Huſband brought an Action of Treſpaſs for the 
ſame Cauſe ; and the Party being alto libelled againſt in the Spiritual Court 
for the ſame Fact, vis. for ſoliciting ber Chaſtity, moved for a Prohibition 
to the Proceedings in the Spiritual Court; and though it was urged for the 
Juriſdiction of the Spiritual Court, that they may puniſh for the Solicitation 
and Incontinence, and that this Suit was pro ſalute anime, the others for 
Fine and Damages : But per Cur', a Prohibition was granted ; for it being 
an Attempt and Solicitation to Incontinence, coupled with Force and Vio- 
lence, it does by Reaſon of the Force, which is temporal, become a tem- 
poral Crime in toto; as if one ſays, Thou art a Whore and a Thief, or 
Thou keepeſt a Bawdy-Houſe, which are temporal Matters, the Party ſhall 
not proceed in the Spiritual Court ; whereas if it were only, Thou art a 
I/hore, a Libel lies in the Spiritual Court; fo if it be ſaid of a Woman, that 
the is a Baud only, and not that ſhe keeps a Bawdy-hoyſe. But per Holt 
C. J. If one commit Adultery, and the Huſband bring Aſſault and Battery, 
this ſhall not hinder the Spiritual Court; for it is a criminal Proceeding 
there, and no Indictment lies at Common Law for Adultery. 


* ;. Of the ſeveral Kinds of Divorces. © #Page 592 


Divorces are either ſuch as (a) difolve a //inculo Matrimonii, and ſet the co. Lit. 256, 
Parties entirely at Liberty, fo that they may marry whom they pleaſe aſter- a. 
wards ; or ſuch as ſeparate a Menſa & Thoro, from Bed and Board only; Cro. Car. 
in which laſt the Marriage continues in Force, fo that if either of them w FM 


marry any other, ſuch Marriage 1s void. ſuch Sen- 

tence of Di- 
vorce is given in the Spiritual Court, the Iſſue ſnell be perpetually bound, fo long as that ſtands in 
Force; and ſhall not at Common Law be admitted to make any proof to the contrary. 7 Co. 43. 
Ken's Caſe, Jenk 289. Cro. Jac. 186. 


A Divorce by Reaſon of ( Precontract + diſſolves a Finculs Matrimonit ; 4 E 3 78. 
18 H. 6. 34. 


Rol. Abr. 360, (6) Per 32 H. 8. c. 38. No Divorce could be for any Precontract after Marriage 
ſolemnized in the Face of the Church, and conſummate with bodily Knowledge, or F ruit of Children; 
but quoad this Matter, this was repealed per 2 & 3 R. 6. c. 23. and the whole AQ per 1 & 2 Pb. 
M. c. 8. parag. 20. and the 32 H. 8. c. 38. guead ſo much only as was not repealed by 2 & 3 E. 6. 
c. 23. was revived per 1 Eliz. c. 1. parag. 11. ſo that guead this Matter, the 32 H. 8. c. 38. ſt ands 
repealed. T 2x. If ſince 26 Geo, 2. c. 33. any ſuch Divorce can now be had, as no Suit or Cen- 
tract of Marriage, to compel the fame, can be ſupported in the Ecclefiaſtical Courts? 


far 


MARRIAGE any DIVORCE. 


for the Party being under a prior Engagement, the ſecond Marriage is null 
_ void, and conſequently the Iſſue of ſuch ſecond Marriage are Baſ- 
tards. a W 
Oo Lit. 235. So a Divorce by Reaſon of Conſanguinity and Affinity diſſolve a Vinculo 
AN Matrimonii; ſuch Marriage being againſt the Divine poſitive Law, and 
therefore void, * SM | | 
So a Divorce by Reaſon of Frigidity, or Impotence, diſſolves the 


2 Marriage abſolutely (e) becauſe the End of the Contract cannot be an- 
But for this lwered, DD N 


Kind of Di- 3 

vorce, vide 5 Co. 9. Moor 225. 2 Leon. 169. And. 18s. Dyer 178. pl. 40. (c) But if a Man 
be divorced from one Woman propter perpetuam generandi impotentiam, and then murry another, 
and have Iſſue by the ſccond Marriage, which continues without Divorce, the Iſſue are lawful ;, for 
a Man may be habilis & inhabilis diverſis temperibus ;, and the ſecond Marriage is not avoided by 
any Divorce, and therefore ſtands good in Law. 5 Co. 98. Bury's Caſe. Noy 72. Moor pl. 366. 
S. C. by the Name of Morris ver, Webber. 


Rol. Abr. A*Divorce Cauſa Profeſſionis is reckoned by ſome amongſt the Cauſes 
-— 160. {hat diſſolve the Vinculum Matrimonii, the Monks and Nuns, by their be- 
Moor 126.” ing profeſſed, having vowed perpetual Chaſtity ; but others hold, that 


Cro. Car. in ſome Caſes it does not, and that in ſuch the Wife ſhall be endowed ; 


46 2. but it is ſaid, this Divorce is now taken away by 32 H. 8. cap. 38. and 

_ 684, other Acts, made on Purpoſe to take away that and other ſcrupulous Di- 
yorces, 

Rol. Abr. And though theſe Kinds of Divorces diſſolve a Vinculo Matrimonii, yet 

357+ the Iſſue between them are not Baſtards, till there be a Divorce actually 


had ; for though ſuch Marriages be unlawful, yet they remain good 
till Sentence of Divorce be pronounced; and conſequently the Iſſue muſt 
be eſteemed legitimate, till ſuch a Diſſolution. 
Alſo, though a Divorce Cauſa Præcontractus, Cauſa Conſanguinitatis, 
Rol. Abr. Cauſa Affi nitatis, or Cauſa Frigiditatis, diſſolve the Vinculum Matrimonii, 
:!: K 
Pe. ivorce be actually pr , 
: Co. 56. pronounced (4) after; and therefore if the Huſband die before ſuch Di- 
2 Leon. 169 yorce, the Iſſue are legitimate, and his Wiſe de fads ſhall have Dower ; 
(0) Beth” Gr it was legitimum ma'rimonium quad ditem, and the Bichop ought to 
I-ceft a Di. certify, that they were legitime matrimenis copulati, 


vorce cannot? 
be had after the Neath of one of the Parties, ſo as to baſtardize the Iſſue, yet the Spiritual Court 
may proceed to puniſh the Survivor for the Incelt. Carth. 27t. 4 Mod. 182, Salk, 121. 


page 533 A Divorce Prepter adulterium does not diſſolve the Marriage, but only 
Co Lit. 235. makes a Separation a Menſa && oro; ieft married Perſons ſhould commit 
Co. Car. the Crime in order to diſſolve the Marriage; and though fuch a Divorce 
e does not haſtaidize the Iſſue, yet the Children born in ſuch a State of Sepa- 
Co. 42. C2 . k 2 8 . 
Nov os. lion are prima facie not preſumed to he the Huſband's, unleſs it can be 
ER $ hat they cohabited afterwards ; but ſuch Divorce does not bar the 
1 ite of Dower. | 
Cc. Car. So a Divorce Propter ſævitiam or Metum is of the ſame Nature, and does 
402. not diſſolve the Bond of Matrimony ; but is only a Proviſion for the Wo- 


man's Saſety, that ſhe may avoid her Huſband's Cruelty and ill Uſage. 


Merchant 


! 


Merchant and Merchandize. 


eties that are neceſſary for a convenient Livelihood, but muſt by 
a careful and laborious Diligence in any one Affair, or particular 
ranch of Buſineſs, acquire more than is neceſſary for his own Subſiſtence; 
and as the Neceſſities and Materials of Life are various, and not all of 
them to be acquired by the Labour of any one particular Perſon ; and as 
they are likewiſe periſhable, and not long to be preſerved without Alte- 
ration and Corruption, hence aroſe the Neceſſity of Bartering and Ex- 
changing, and that one Man thould imploy his Time in one Art and Means 
of Living ; and that that which was redundant from ſuch Art of his ſhould 
be communicated to others, in Exchange for the other Neceſſaries of Life 
which he wanted, and wherewith they abounded, and that the periſhable 
Materials thould be exchanged for thoſe more permanent and durable, 
or to receive of the ſame hereafter, when the Parity became old and unfit 
for Labour. i 
And as this Neceſſity of Permutation and Exchange begot at firſt the 
Notion of Merchandize, fo, when the ſeveral Ornaments of Life were 
brought to Light, the Ways of Trafhck and Exchange grew more extended 
and inlarged ; and civilized States brought from (a) other Countries ſuch 
Materials as they themſelves wanted, and which were tht Produce of thoſe (a) It is To- 
Places; and fuch as tended to int ich and aggrandize themſelves, and were7"8e 5 race 
, 28. nders 
neceſſary to a polite and adorned Way of Living. us, e 
Molloy, rich, 
honourable, and great; that gives us a Name and Eſteem in the World; that makes us Maſters of 
the Treaſures of other Nations and Countries, and begets and maintains our Ships and Seamen, the 
Walls and Bulwarks of our Country. Mclloy 416, 


1 S no one Man can turn his own Induſtry to all the ſeveral Vari- 


Hence it is, that in every civilized and well regulated State, and eſpe- 
cially in an Ifland, Trade and Merchandize ſhould be protected and in- 
courazed, and that it ſhould he tree to all Perſons; as every one, who 
would live, is under a Kind of natural Neceſſity to Labour, in which he has 
a Property, being the Means of Livelihood ; which to hinder him from, 
would be as cruel as rodeprive him of Life itſelf ; and therefore it ſeems 
agreed, from the fundamenta} Principles of our Government, that the King 
* canaot regularly prohibit Trade, nor lay a Penny Impoſition on it; but epage 584 
that every Man may uſe the Sea, and trade with other Nations, as ireely b 
as be may uſe the Air. 
And this Freedom of Trade is not only allowed by the Common Law. 
but hath alto been aſſerted and eſtabliſh-d by the Care and Wiſdom of 
Princes and Parliaments ; and to this Purpoſe it is provided by Magna 


Charta, cap. 30. I hat (b) all Merchants, (c) if they were not openly pro (5) Ti re- 

IpeQs Aliens 
only; which (trongly proves that the Eng liſt had this Liberty before; otherwiſe they would not have 
extended it io Aliens, and left the Eng/i/ſþ without it. 2 loft. 57. (c) This Prohibition mult 


be by AA of Parliament, becauſe it concerns the whole Realm, which i implicd in the Word Openly, 


hibited 


and relates to Ahens only, 2 loft, 57. 
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MERCHANT axyv MERCHANDIZE, 


hibited before) ſhall have their ſafe and ſure Conduct to depart, come and 
carry, buy and ſell without any Manner of evil Tolts, by the old and right- 
ful Cuſtoms, Cc. : 

5 But notwithſtanding this Freedom of Trade, yet it ſeems (c) agreed, that 
(<)Skio-335. the King may in Time of War, and for the Public Service and Safety, 
. 3 lay an Embargo on Ships, and imploy the Ships of his Subjects in the Pub- 
Sands ver. lic Service; but this, ſays my Lord Chief Juſtice Holt, ought to be upon 
Child and great Emergencies, and for the Public Benefit, and not for the private 
2 Intereſt of any Perſon or Society: Allo it ſeems agreed, that the King may, 
mnt AY by his Writ of (4) Neexeat regnum, retain a Subject from going out of the 
235, 272, Realm; and may by his (e) gi i rags command any of his Subjects to re- 
442, 446, turn out of a ſoreign Nation, on Pain of having their Lands ſeiſed, c. It 


578. hath likewiſe been holden, that the King by his (7) Prerogative might re- 


3 m. ſtrain his Subjects from trading with an (g) Infidel Nation, State or People, 


932, 936, without his Licence; and on this Foundation principally it was held, in the 
5982, 984, Caſe of (5) Sands and The Eaſt - India Company, that the King's Charter, 
1044, 1206, which gave them an excluſive Right to trade to the Eaff-Indries, was good; 
pop 255 but this Doctrine ſeems now exploded, and that nothing can exclude the 
Vern, 21, Subject from Trade, but an Act of Parliament. 

120, 307, 

297, 465. 2 Vern. 643. 10 Mod, 78, 105, 131, 264. 11 Mod. 6. pl. 27, 30. pl. 1, 44. 12 Mod. 
134, 405, 40S, 440, 442, 511, 526. Ld, Raym. 576, 632. Salk. 33. pl. 4. Carth. 318. Gilb, 
Eq. Rep. 213, 227. Fitzgib. 197. Stra. 695. | 2 Stra. 890, 936. (4d) That this Writ is properly 
granted upon ſome Matter of State ; and of late extended to confine a Perſon to abide the Juſtice of 
Courts here: not to reſtrain a Perſon from a lawtul Act, ſuch as Merchandize ; nor is it ever uni- 
verſa], but always particular, and granted upon Oath made concerning a particular Perſon. Skin. 
136. 3 Mod. 127. 4 Mod. 179. Wil. Rep. wy. pl. 60. 3 Wil. Rep. 312. pl. 80. Caf. Temp. Talb. 
196. Pre. Chan. 171, 230 e For this vide Dyer 128. pl. 61. Lane 42. 3 Mod. 127. (J) In 
Sir 7chn Davis's Rep. 9. it is ſaid, that the Reaſon of the King's being intitled to Cuſtoms, was his 
permitting Merchants to go beyond Sea when he could prohibit them. But in F. N. B. it is ſaid, 
that, by the Common Law, every Subject may go out of the Kingdom for Merchandize or Travel, or 
other Cauſe, as he pleaſes, without Leaves (z) In Gretius de bello & pace, lib. 2. c. 1g. parag. 11. 
it is ſaid, that a Government ſhould take Care that there be no InfeQtion by Correſpondence with 
Infidels; and in Calvin's Caſe, ) Co 6. 17. Infidels are called Perpetui inimici Regis; and in 2 
Brownl, 296. it is (aid by my Lord Ceke, that no Subject of the King may trade with any Realm of 
lafidels, without the King's Licence, that he might not, ſays he, relinquiſh the Catholick Faith, and 
adhere to Infideliſm ; and ſays, that he had ſeen ſuch a Licence in the Time of E. 3.—Others (ay, 
that Turks and Infidels are nut gerpetui inimici, nor is there any particular Enmity between them and 
us; for though there be a Difference between our Religion and theirs, that does not oblige us to be 
Enemies to their Perſons, Salk. 46. pl. 2.— That they cannot be converted, if Converſation with 
them is not lawful ; Holt C. J. to which the reſt of the Court ſeemed to agree. Skin. 536.—And 
that it is a Diipiragement to the Chriſtian Religion, to think that they ſhould rather be converted by 
Infdels, than Infideis by them. 3 Lev. 364. (5) Raym. 488, Vern. 127. 2 Chan. Ca. 165. 


Skin. 91. plz 9, 132. pl. 7. 197. pl. 1. 223. pl. 4. 


2 Rol. Rep. Ard as the Freedom of Trade and Merchandize is ſupported by the 
Vo, BY Common Law, to likewife are there certain Cuſtoms and Privileges an- 
3Mud.226-9 nexed there'o by the Common Law, and of which the Judges will take 
Show. 127, Notice ex Officio. But theſe Privileges are not to be extended (i) to 
Cath. 83. every one who buys and ſells ; nor is he from thence, ſays Melly, to be 
denominated a Merchant, which Appellation peculiarly belongs to him 
*Pogeg$53 Who traticks in the Way of Commerce by Importation or Exportation ; 
Ld. Raym, Or otherwiſe, in the Way, of Emption, Vendition, Barter, Permutation or 
176, 261, Exchange; and who makes it his Living to buy and ſel}, and that by a 
75% 774 continued Aſſiduity, or frequent Negotiation in the Myſtery of Merchan- 
N 1 dizing; but thoſe, who buy Goods to reduce them by their own Art or 
Molloy 4 Induſtry into other Forms than formerly they were of, are properly called 
419. Artificers, not Merchants, 
There ö 
are tour Sorts of Merchants, vis, Merchants Adventurers, Merchants Dormants, Merchants Tra- 
veling, aud Merchants Refidents. 2 Brownl. gg. per Coke, —But it is ſaid, that a Merchant includes 
al! Softs of Traders, as weil and as Di op”rly as Merchant Adverturers; and that a Merchant Taylor 
!* common Lem. 2 Salk, 445. fer Halt; & wide Head of Benkruprs, 7 
t 


MERCHANT ano MERCHANDIZ E. 


It hath been adjudged, that a Gentleman being Abroad on his Travels, Carth. 82. 
and drawing a Bill of Exchange, that this made him a Merchant within the 2 Vent. 293. 
Cuſtom as to a ſpecial Purpoſe, to make him reſponſible to the Party up- how. 127. 
on Non-payment ; and this the rather from the Inconveniences that might 2 
enſue, and the Suſpicion that might increaſe amongſt foreign. Merchants Witherly. © 
upon Bills of Exchange, if Perſons who took upon themſelves to draw ſuch 
Bills ſhould not be liable to the Payment thereof, | 

But as the Laws and Cuſtoms of Merchants are of various kinds, and 
moſt of them chiefly known (a) to Merchants themſelves, we ſhall here 


only infert what we find in our Law-Books relating to the following Heads. N 


tom of the 


3 Merchants 
is Part of the Common Law of this Kingdom, of which the Judges ought to take Notice; ad if 4 


Doubt ariſe to them about their Cuſtom, they may ſend to the Merchants to know their Cuſtom, as 


they may ſend for the Civilians to know their Law, Winch 24.—May direct an Iſſue for Trial of 
a Cuitom among Merchants. Hard. 486 f. 


ä 


— 


f The Law of Merchants cannet be proved by Witneſs, for it is the Law of the Land. Pillas ver. 
Van Mierep. 3 Burr. 1663.—— In Commercial Caſes among Merchants, want of Conſideration is 
ObjeQtion. The nudum dum does not exiſt in the Law of Merchants, Did. But vide the Cale. 


(A) Df Alien Merchants. 586. 

(B) Df Pꝛincipals and Fattozs, 587. 

(C) Df Partners and Joint-Traders. 589. 
(D) Df Dwners and Maſters of Ships. 590. 
(E) Df Mariners. 593- 

(F) Df Average. 594- 

(G) Df Þypothecation. 595. 

(H) Df Charter-Parties, 596. 

J) Df Policies of Inſurance. 598. 

(K) Df Bottomry Bonds. 601. 

(L) Df Bills of Exchange. 602. 


And herein, 


1. Of the Nature and different Kinds of Bills of Ex- 
change and negotiable Notes. 602. 


And herein, 


1. Of foreign Bills. 602, 
2. Of Inland Bills. 603. 
3. Of promiſſory and negotiable Notes. 605. 


2. What ſhall be ſaid a Bill of Exchange, or nego- 
tiable Note, within the Cuſtom of Merchants. 606. 

3. Who ſhall be ſaid liable to the Payment thereof; 
and therein of ſuing the Drawer, Indorſor or Ac- 
ceptor- 607. 

4. Who ſhall be ſaid intitled to the Money. 608. 

5. Of the Indorſement. 609. 

6. Of the Acceptance. 610. 


And 


MERCHANT any MERCHANDIZE. 


And herein, 


1. What ſhall be ſaid a good Acceptance. 610. 
2. Whoſe Acceptance ſhall bind. 611. 
3. Whether an Acceptance may be qualified. 612. 


*Page586* 7. Of the Proteſt, 612. 


And herein, 


1. Of the Neceſſity and Validity of the Prote/t. 612. 

2. At what Time to be made, and therein of giving Notice 
to the Drawer; of the Drawer's Refuſal, ſo as to in- 
title the Party io Principal, Intere/t and Coſts. 613. 


8. Of the Action and Remedy on a Bill of Exchange, 
and Manner of declaring and pleading therein. 614. 


(A) Df Alien Merchants. 


Vide Tit. LTHOUGH, by the Policy of our Conſtitution, Aliens lie under 
Alien. ſeveral Diſabilities, and are denied in many Inſtances the Benefits of 
(a) The our Laws ; yet are they (a) here, as in moſt other Countries, allowed to 
Law 0! Eng-Trade and Merchandize, which Privilege is confirmed to them by (4) Mag- 


I na Charta, and (c) divers other Acts of Parliament. 


than extends | ö ; 
the Diſability of Aliens; becauſe the ſhutting out of Aliens tends to the Loſs of People, which, 


Jaboriouſly employed, are the true Riches of any Country. Vent. 427. per Hale C. J.— The King 
pardons his loving and obedient Subjects; this extends to Aliens, if here at the Time, though not 

made Denizers, Per Hb 2,71. (>) For this vide ſupra, and 2 Inſt. 559. Molloy 417. (c) Ey the 
2 E. 3. c. 9. Merchant Strangers, and others, ſhall go and come with their Merchandize,—By 9 E. 3. 
c. 1. All Merchants Strangers, and others, may fieely buy and ſell their Commodities from whence- 
ſoever they came without Interruption, notwithſtanding Charters or Uſage to the contrary, which 
Charters or Uſage (it any be) the King, Lords and Commons hold to be of no Force, as being to the 
Pam: ge of the King and his great Men, and to the Opprefſion of the Commons, &c. 


* - i= o 4 2A * 1 "2 IJ y —— — — - . 8 8 
— — 
- _ — — — - =_— > _ 
= - — — 
4 ” * * 
8 > = -» 


— _—— — 
. 
— 


— * —— 
— . 
— 
" 2 — — x 
. » — 2 * 


— = = SS 
- . —— — — — —— _— — — — 
— — —— 5 * — _— 6 * * 
3 9 — " 8 2 - _ 
= . . IE, = 
.. A __CHGC_,,—_=—=—.ca.—— zz 5 "I 


Co. Lit. 129. And as Foreigners and Aliens are allowed to trade amongſt us, ſo are 
b. they allowed to maintain perſonal Actions; becauſe, otherwiſe they would 
be incapacitated to merchandize, but they cannot maintain any real 
Action, becauſe not neceſſary that they ſhould purchaſe Lands, or ſettle 

amongſt us. 
11 E. 3. Rot. An Alien Merchant may upon a Statute extend Lands, and upon Office 
. : þ ig the King thall no have them; and upon Ouſter he ſhall have an Aſſiſe; 
Margine. for the main End and Deſign of both the Statute Staple and Merchant was 
to promote and encourage Trade, by providing a ſure and ſpeedy Remedy 
for Merchant 8 rangers, as well as Natives, to recover their Debts at the 

Day aſſigned for Payment. 

So an Alien (4) Merchant may take a Leaſe of a (e) Houſe for his Ha- 
1838 bitation for Years only, and this alſo is for the Encouragement of Com- 
a meice: 


tmuſt be a 6 
Merchzat. Poph. . Rol. Abr. 194. For Leaſes of any Dwelliug-Houſe or Shop, made to 
Allen Artificer or Handicraſtmar, are void by 32 H. 8. c. 16. f. 13. and the Perſon taking ſuch Leaſe 
for eits 160 . and the Perſon letting 1901. for which vide Sid. 308, zog, 357. 2 Keb. 102, 116, 
218 Sand. 6, 8. 2 Keb. 315. 3 Mod. 94. (e) But he cannot take a Leiſe for Years of Land, 
Meadow, &, not being necefſary for his Trade or Traffick, Co, Lit. 2. b. 7 Co, 17. Dyer 2. b. cent. 

| Ard, 


5 
— 
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8 
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* 


MERCHANT anp MERCHANDIZE, 
merce : for if an Alien trade, he muſt have an Abode amongſt us; but if, 


he(f) depart the Kingdom, or die, it goes to the King, not to his Exe-Bendl 36 


cutors or Adminiſtrators, becauſe it was only a perſonal Privilege annexedBy 2) E. 
. 1 * 7 " 3. 
to the Alien as a Merchant, for the Encouragement of Merchandize, and e. 2. it is e- 
conſequently mult expire with him, without going to his Executors orusded. that 
* all Mer- 
Adminiſtrators, eng 02a 


: ers and not 

Enemies, may ſafely dwell in the Realm, Cc. upon which Statute, at a Reading in 2 

35 Eliz, it was agreed « Merchant Alien might take a Leaſe of a Houſe with Gardens at Will, but 

not for Years; per Dyer 2. b. in Margine. ( f ) Not if he goes beyond Sea, and leaves Servants in 
his Houſe during his Abſence, Dyer 2. b. 


A Merchant Stranger ſhall have an Action for ſaying he is a Bankrupt, Page 38) 
for by Law he may have Perſonal Actions; and thete Words tend to im- Yelv. 198. 
pair his Credit in his Trade, T1 134. 


Alſo by the 21 Fac. 1. cap. 19. it is provided, that that Act, and all 
other Acts heretofore made againſt Bankrupts, ſhall extend to Strangers 
born, as well Aliens as Denizens, as effeQually as to natural-born Subjects, 
both to make them ſubje& to the Laws as Bankrupts, as alſo to make 
them capable of the Benefit or Contribution as Creditors by theſe Laws. 
The Sons of an Alien, though born here, being Merchants, for the firſt Lit. Rep. 


Generation ſhall pay Alien (a/ Cuſtoms and Duties, ſaid to be the Practice 12 = 


of the Exchequer. | S. P. 
{a) For this vide Molloy 305, 322. 


But though Alien Merchants, in the Payment of Cuſtoms and otherwiſe, Palm. 14. 
lie under ſome Difadvantages different from natural Subjects; yet in other 
ReſpeQs are they ſaid to have Advantages above them; in that by the 
Common Law an Action of Account lay for a Merchant Stranger againſt 
Executors ; that a Defendant could not wage his Law to an Action of Debt 
brought by a Merchant Stranger, and that Merchant Strangers were not to 


be ſworn in Leets, Wc. 
As to Merchant Strangers, whoſe Prince is in War with the Crown of7 E-4-13,14. 
England, if they are found within the Realm at the Beginning of the War, — Ti. 
: * Sar tilt : perty 38. 
they ſhall be attached with a Privilege and Limitation without Harm of, iat. 38. 
Body or Goods, until it be known to the King, how* Merchants of Eng- Molloy 417, 
land are uſed and intreated in their Country, and accordingly they ſhall be 418. 
uſed in England, the ſame being Jus belli; but for Merchant Strangers Skin. 204. 
that come into the Realm after War begun, they may be dealt withal as 
open Enemies. | | 
If an Alien Enemy comes here ſub /alwv> conduftu, he may maintain an Salk. 46. 
Action; ſo if an Alien Amy comes hither in Time of Peace, per licentiam Pl, 3 
Domini Regis, as the French Proteſtants did, and lives here ſub protectione, 281. lh 
and a War afterwards happens between the two Nations, he may maintain ver. 1. 
an Action; for Suing is but a conſequential Right of Protection; and there- hams. 
fore an Alien Enemy, that is here in Peace under (4) Protection, may fue (5) But 
upon a Bond; aliter of one commorant in his own Country g. * work 
| my who has 
ſuch Protection, muſt plead it. 75 Mod. 150. Sylvefter's Ciſe. Ld. Ray m. 283. 853. 2 Stra. 
1082. 1 By Stat. 14 Geo. 3. c. 84. Perſons naturalized ſhall nut have Brit Privileges of 
Trade in Foreign Countries, unleſe they ſhall have teſided /even Years in Britiſb Dominions, without 
being above two Months ablent at a Time, 


(B) Df 
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MERCHANT anvyp MERCHANDIZE. 


(B) Df Pꝛincipals and Fattozs, 


8 no one Perſon, whoſe Trade is extenſive, can tranſact all his own 
Affairs; ſo it is neceſſary for him to depute another in his Place, on 
whoſe Ability and Honeſty he can rely; and ſuch Perſon ſo deputed is 
called a Factor, who is in Nature of a Servant, whoſe Acts ſhall bind his 
Maſter or Principal, ſo far as he acts purſuant to the Authority given him. 
Molloy 422. If the Commiſſion be general, as to diſpoſe, do, and deal therein as if it 
Bull. 103. were your own, hereby the Factor is excuſed if a Loſs happens; but if the 
Commiſſion be to ſell and diſpoſe, hereby the Factor is not enabled to ſell 
upon Tick, nor can he fell for an unreaſonable Time, as ten or twenty 
Years, though there be the Words as if it were ysur own, but muſt ſell ac- 
cording to the uſual Time, for which Credit is given for the Commodities 
he diſpoſes of. | 
2 Med. 100. If in Account the Defendant pleads before Auditors, that the Goods for 
adjudged. Which he is to account were bona Peritura, and notwithſtanding his Care in 
Pages 88 * keeping them grew worſe, and that they remained in his Hands for Want 
See Eq. Caſ. of Buyers, and were in Danger of growing worſe, and that therefore he 
Abr. 369. fold them upon Credit to a Man beyond Sea; this is no good Plea, for a 
3 — <ay Factor cannot ſell, even bona Peritura, upon (a) Credit, without a parti- 
* =, cular Commiſſion ſo to do. 
22 8245 144. 2 Stra. 1178, 1182. (a) It is the common Practice to give Factors Power to ſell 
upon Credit. Bulſ. 101. 


Molloy 421. 


In Favour of Trade and Merchandize, an Action of Account lies at 
3 — 2 Common Law againſt a Factor as againſt a Bailiff, in which he ſhall have 
152.2, All () reaſonable Allowances, 

11 Co. 90. a. 


F. N. B. 117. 2 Rol Abr 161. (5) Therefore it is a good Diſcharge before Auditors for a Fac- 
tor to ſay, that in a Tempeſt, becauſe the Ship was ſurcharged, the Goods were caſt over- board into 
the Sea. Rol. Abr. 124. Bro. Tit. Account 10.—80 that he was robbed of the Goods without his 
Default or Negligence, Co. Lit, 89.,—S0 that he durſt not buy for fear of Loſs, Rol. Abr. 124. 


Alſo if a Man by Obligation acknowledges that he has received Money 
120 ad proficiendum & computandum, the Obligee may either ſue the (c) Bond, 
Dyer 20. or have an Action of Account at his Election. 

Cro. Eliz. : 


644. (r) Where a Man covenanted to render a true Account, Cc. and held that an Aion of 
Covenant lay on the Deed. Rol. Rep. 52. 2 Bull, 266 So an Aſumpſit will lie on a Promiſe to 
diſpole of Goods, and to give an Account thereof. Salk. 9. pl. i. Carth. 89. Comb. 149.— But 
where the Demand is of Conſequence, and the Matter of an intricate Nature, it is molt uſual to reſort 
to a Court of Equity, where Matters of Account are molt commodiouſly adjuſted, and more 
advantageouſly determined for both Parties; the Plaintiff being in that Court intitled to & Diſcovery 
ot Books, Papers, the Detendant's Oath, Cc. Hide Tu. Account, . 1 


Molloy 423. If Goods are conſigned to a Factor, and upon Arrival he makes a falſe 

* Jac. Entry at the Cuſtom-Houſe, or land them without paying the Cuſtoms, 

= 63. Whereby they become forfeited and are ſeized, whatever the Principal here- 
by ſuffers, the Factor muſt inevitably make good, although his Commiſſion 
was general; but if the Factor makes his 3 according to the Invoice, 
or his Letter of Advice, and it falls out the fame are miſtaken, though 
the Goods are loſt, yet is the Factor excuſed. 

8 f a Factor beyond Sea be brought to Account in Equity, he ſhall be al- 

Oxenden, lowed the Cuſtoms payable beyond Sea, becauſe he runs the Venture; and 

Two Mer- h 1 

chants, hav- Wy 

ing certified the Cuſtoms to be ſo againſt two others, who held that the Benefit belonged to the Prin- 

cipal. Chan. Ca. 76. S. P. and Skin. 149. S. P. ſo held to have been determined by Lord N 

ut 


MERCHANT AUD MERCHANDIZE, 


it the Goods had been loſt by Non-payment of ſuch Cuſtoms, he muſt have But North 
anſwered the Value of them. L. K. faid 


5 5 
atisfied herewith, for that though in the ſaving the Cuſtoms the Factor ventured his _ Life, yet 


the Principal's Goods were ventured alſo. 


But if a Home Factor be brought to Account, he ſhall not be allowed Chan. Ca. 30. 
the Cuſtoms, unleſs he ſwear that he hath paid them; becauſe it were a Beer ver. 
Matter of great Scandal, that any I hing ſhould paſs the Allowance of a Gandall, | 
Court of Juſtice, that is pw by defrauding the Government. 


The Principal ſhall anſwer for his Factor in all Caſes where he is pri 
| Int Molloy 423. 
tot rong ; and ſo in Contracts, if a Fader buy Goods on the & vide Tit. 


ccount of the Principal eſpecially where he has been uſed ſo to do, the Maſter and 
Contract of the FaQtor_will oblige the Principal to a Performance of the Servant. 
argain, 


But 1f A. being poſſeſſed of certain artificial and counterfeit Jewels of Bridgm. 123, 

the Value of 168 J. and knowing them to be ſuch delivers them to B. 126. 

his Servant, commanding him to tranſport the faid Jewels to Barbary, OECD 

and them to ſell to the King of Barbary, or to ſuch other Perſon as would 5, 26. 7h 

buy them, but gives B. no Charge to conceal their being counterfeit, Poph. 143. 

and thereupon B. goes into Barbary, and knowing theſe Jewels, to be Suthern ver, 

counterſeit, ſhews them to C. for good and true Jewels, and affirming to. 

C. that they were worth 810 J. deſires C. to ſell them to the ſaid King ;* Pageg89 

whereupon C. does fell them to the ſaid King for $10 l. which Money C. | 

pays B. and B. thereupon immediately returns to England, and pays the 

810 J. to A. his Maſter ; and after the Jewels being diſcovered to be coun- 

terfeit, C. is impriſoned by the ſaid King till he repays the 81017. out of his 

own Effects; of all which Matter C. gives Notice to A. and demands Satiſ- 

faction, &c. yet no Action lies againſt A, for Jewels are in themſelves of an 
uncertain Value, and B. was not by A. particularly directed to C. and all 

that was done qued C. was the voluntary Act of the Servant, for which 

the Maſter is not bound to anſwer. | 

It hath been ruled in Equity, that if one employs a Factor, and intruſts Salk. 160, 
him with the Diſpoſal of Merchandize, and the Factor receives the Money, Pl. 13 M bite. 
and dies indebted, to Debts of a higher Nature, and it appears by Evidence, 3 er. 


_ — — bop — 1 
hat this Money was veſted in other Goods, and remains unpai \ thoſe” . 
8 oods ſhall be taken as Part of the Merchant's Eftate, and not the Factors: 


—— — — 


but if the Factor have the Money, 1 on as the FaQtor's 
Eftate, and mult firſt anſwer the Debts of ſuperior Creditors, tc. for as 
Money has no Ear-mark, Equity cannot follow that in Behalf of him who 
employed the Factor. 
If A. employs F. as his Eactor to ſell Cloth, and B. ſells the Cloth on 2 Vern. 638. 
CredIt, and, before the Money is paid, B. Tndebted by Specialty more %% eit ver 


than To ere Wil pay ; this Money Thall be paid e Land not to the . 


— — — - 


Jrgrfträrör of B. as Part of his Aflets, but thereout muſt be deducted 


whit was due to B. for Commiſion ; Tor a Factor is in Nature only of a 

Truſtee for his Principal. | — — —5ßi2 . _ 4 
EET Ton Fedor in Blackwell-Hall, advanced Money for his, vern. 1 Ib 
Principal, relying, as was ſurmiſed, on the Credit of Cloths reſting in his — 4 
Dands to reimburſe himſelf : the Clothier died, his Adminiſtrator ſued at ver. Derby. 
for the Cloth, and the Factor prayed that he might be allowed on Ac- | 

nt the Monies he advanced, but was diſmiſſed ; for if there are Debts of 


a iizher Nature, it would be a Devaſtavit in the Adminiſtrator to pay or 
2':count the Plaintiff's Debt f. + A Fat 
actor 
(C) O A Power 


to ball and thereby bind his Principal, but he cannot bind or affect the Property of the Goods, by 
ing them as a Security for his own Debt, tho' there is a Bill of Parcels and a Receipt. Stra. 1178. 


Uaterſon ver, Taſb, Where the Cuſtom of the Trade is, that the Factor ſells Goods at his own Rik, for 
which 
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MERCHANT any MERCHANDIZE, 


(Cc) Df Partners and Joint Traders, 


Vern. 21). IF two or more ingage in a joint Undertaking in the Way of Trade, or 
S wide Tit. F enter into Copartnerſhip, it is not neceſſary to provide againſt Surwvor- 
2 . ſhip; for, by a Maxim of the Common Law, Jus accreſcendi inter Mey. 
enants in * » N 
C:mmen, cutores locum non habet; and this is for the Benefit of Trade and Commerce, 
that the Fruits of each Perſon's Labour and Induſtry ſhould deſcend to 
their Children and Families. g ; 
2 Salk. 444. But if two joint Merchants make B. their Factor, and one dies, leaving 
pl. 3. an Executor, this Executor and the Survivor cannot join in an Action (a) 
Ld. Raym. againſt the Factor; for though the Duty does not ſurvive, yet the Remedy 


— . v. does z and therefore on Recovery, he muſt be accountable to the Executor 


(a) Nor can for that. 


an Executor | g a | 
and the ſurviving Merchant be jointly ſued, becauſe the firſt is to be charged de bonis Teſtatorit, and 


the other de bonis Prepriis, Carth. 170, 171. 3 Lev. 290. 2 Levy. 228. Fortelc, Rep. 181. 


Vern. 118. The Plaintiff's Huſband (to whom ſhe is Adminiftratrix) and the De- 
—_— ver. fendant were Copartners for many Years in the Trade of a Druggiſt; 
geg. the Plaintiff brought her Bill for a Diſcovery of the Eſtate, and her Pro- 

portion and Dividend thereof, fc. the Defendant anſwered, and it ap- 

| aring that many Debts owing to the joint Trade ſtood out, it was moved 

Page 590* on Behalf of the Plaintiff, that an able Attorney might be appointed to ſue 
for and recover thoſe Debts ; it being alledged in the Bill, that the Defen- 
dant carrying on a diſtin& Trade for himſelf, with the Perſons that were 
Debtors to the joint Trade, to oblige them, he forbore to call in their 
Debts ; and it was ordered accordingly, unleſs the Defendant, within a 
Week, would give Security to the Plaintiff, to anſwer her Moiety of the 
Debts that were ſtanding out. 

Salk. 126. pl. By the Cuſtom of England, where there are two joint Traders, and one 

3. Pintney accepts a Bill, drawn on both for him and Partner, it binds both if it con- 

ver Hall. cerns the Trade; otherwiſe, if. it concerns the Acceptor only in a diſtin 

Ld, Raym. Intereſt and Reſpect +. 

7 + How is an Indorſee of the Bill to krow this ? See the next Caſe, 


1 vern 277 A. and B were Partners as Woollen-Drapers, A. received Money in the 
277 4 4 

Lane ver, Shop of S. S. and gave a Note for it ſigned by himſelf and Partner; A, and 
Williams, B. being both dead, and 4 not leaving fufhcient Aſſets, it was held on a 
Bill brought by S. S. againſt the Executors of both the Partners, that this 

Note being given by one of the Partners, it ſhould bind them both; and 

that though at Law it binds only the Executor of the ſurviving Partner, 

yer 


— 


which he has an additional Allowance; no Credit is kiven as between Owner and Buyer, and the, 
Buyer is not anſwerable to the Owner, tho* he gives him Notice betore Payment, not to pay the Fac- 
tor, who has failed. By the Jury, againſt the Direction of Lee, C. J. and by a Special Jury on new 
Trial, ſtill againſt C. J.*s Direction. Scrimpbire ver, Alder ton. H. 16 Geo. 2, Sira, 1182 —lt . 
Merchant in Londen, orders B. Merchant abroad, to buy him Goods at a Price limited, B exceeds 
the Price, and ſends the Goods, A. retuſes the Contract, but diſpoſes of the Goods, as his own, and at 
2 Rik; he ſha!l not be deemed the Factor of B. but to have accepted, notwithſtanging what he ſaid 
and ſhall account with B. according to the Price B. paid. Cornwall ver. Wilſon T. 1750, 1 
Vezey, 509. a Merchant direQs his Factor or Correſpondent to inſure, and he charges him with 
it. as if done, and Loſs happens, he ſhalj be charged as Inſurer ; bot if Factor employs an Agent, this 
Equity will not extend to that Agent. Tickel ver. Short, H. 1950. 2 Vezey, 239.—A Factor has 
a lieu on Goods conſigned to him, not only for incident Charges, but as an Item of mutual Account 
for the general Balance due to him, { long as he retains the Poſſeſſion, if he parts with Poſſeſſion, he 
pets with his Lien. R per Hardwicte, C. Krutzer ver. Wilcex, H. 11564. Gardiner ver. C:l:man, 
T. 1755 cited by Id. Man field, C:rodrvin ver. Lenden Aſſurance, Co. H. 31 Geo, 2. 1 Bur. 489. 


MERCHANT axov MERCHANDIZE. 
yet in Equity the Creditor may follow the Eſtate of the other, though no 
(a) Proof was made that this Money was brought into the Stock, or uſed (s) Thatd 


in Trade, -Partner ſhall 
reſumed 


the Ad of the other, and ſhall bind him, unleſs he can ſhew a Diſclaimer, and a R to be con- 
cerned, Salk, 292. pl. 33. $9. | ny 


A. and. B. are Copartners, and a Judgment is had againſt A. and the Salk. 392. 
Goods of both taken in Execution; and it was held per Cur, that the She-P!- 1. Heydon 
riff muſt ſeize all, becauſe the Moieties are undivided ; for if he ſeize but a _— . 
Moiety and fell that, the other will have a Right to a Moiety of that Moi- Show.17 3-4. 
ety; therefore he muſt ſeize the Whole, and ſell a Moiety thereof undivided, Comb. 217. 
and the Vendee will be Tenant in common with the other Partner, 

But though a Moiety of a joint Stock may be taken in Execution on a Chan. 
Judgment againſt one Partner; yet if Copartners'become Bankrupts, the Rep. 228. 
joint Eſtate 1s to diſcharge the joint Debts in the firſt Place, and the ſepa- 2 Vern. 293, 
rate Eſtate to pay the ſeparate Debts ; and if there be no ſeparate Eſtate, 7 Paſch. 
then the Reſidue of the joint Eſtate, after the joint Creditors are 1 
to be applied among the ſeparate Creditors, and ſo vice verſa; for the Com- Hyam. . 
miſſioners of Bankrupts are intruſted both with a legal and equitable Jurif- Barnard. K. 
diction, and may therefore marſhal (6) the different Effects, and apply them fz _=_ 
in Diſcharge of the different Creditors according to Equity and Jultice g. 2 5 

Order. . 
Rep. 68. pl. 23.—f Articles of Partnerſhip in Trade do not ſubſiſt for the Benefit of 3 
intitle them to continue in the Partnerſhip) unleſs ſpecially provided. Pierce ver. Chamberlain M. 
1750. 2 Vezey, 33.—lf 2 is obtained againſt a ſurviving Partner, for a Partnerſhip Debt, 
i: is (till 8 Partnerſhip Debt. Jacomb ver, Harwood, P. 1751. 2 Vezey, 265. 


(D) Df Owners and Maſters of Ships, 


F there are ſeveral Part-Owners of a Ship, and ſome of them refuſe toMolloy 202, 
navigate the Ship, or to ſend her to Sea; thoſe, who are willing, may 203. 

compel the others in a Court of Admiralty, on giving Security to anſwer for Sin. 230. 
the Ship in caſe ſhe be loſt ; alſo if a Partner diſlikes the Voyage, but does! c. Ca. 
not expreſy prohibit it, and the Ship is loſt in the Voyage, he ſhall have 35. 
no Recompence for his Part; but if the Ship return, he ſhall have an Ac- 
count for what is earned, and it ſhall be intended a Voyage with his Con- 
ſent, without an expreſs Prohibition proved. 

But if the major Paat of the Owners refuſe to navigate the Ship, there, Molloy 203. 
lays Molloy, by Reaſon of the Inequality, they cannot be compelled ; but 
then ſuch Veſſel is to be valued and fold in like Manner, as where Part of 
the Owners became deficient, or unable to ſet out the Ship. 

If there are ſeveral Part-Owners of a Ship, and the major Part of them#Page 591 
are for ſending her a Voyage to Sea, to which the Reſt diſagree ; where Carth. 26. 
upon, according to the common Uſage in ſuch Caſes, the greater Number night ver, 
ſuggeſt in the dane Cour the Diſagreement of their Partners; and Ha. > X 
then, according to their Uſage there, they order certain Perſons to appraileg p. 73s 
the Ship, who accordingly ſet a Value thereon ; and then the major Part, 6 Mod. 162. 
who agreed to the Voyage, enter into a Recognizance, wherein they bind S. P. 
themſelves jointly and ſeverally, to the diſagreeing Parties, in a Sum pro-2*e - — 
portionable to their Shares, according to the Value ſet by the Appraiſers, tea do 
to ſecure the Shares in the Ship of thoſe who diſagree to the Voyage, 
againſt all Adventures; though there can be no Suit on this Agreement or 
Stipulation in the Admiralty Court, the Contract being made on Land, and 
therefore of Temporal Conuſance ; yet a ſpecial Action on the Caſe lies 


ior the Violation thereof at Common Law. 
155 A Maſter 
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Molloy zo. A Maſter of a Ship is one, who for his Knowledge in Navigation, Fide - 
Hob. 11. lity and Diſcretion, hath the Government of the Ship committed to his 

Care and Management; but he hath no (a) Property either general or 
(e) But have ſpecial by the conſtituting of him a Maſter ; yet the Law looks upon him 
vſually as an Officer, who muſt render and give an Account for the whole Charge, 
Shares or when once committed to his Care and Cuſtody, and upon Failure to ren- 
_ the qer Satisfaction; and therefore if Misfortunes happen, if they be either 
Molloy 203. Hl h Negligence, Wilfulnels or T-norance of | rh fr. or his Mariners, 

he muſt be _ hole 1 gm > 


He is eligi- he ponlible, 
ble by the 


Part- Owners in Proportion to their Shares, and not according to the Majority. Molloy 203. 


Salk. 10. pl. But where a Maſter of a Ship brought an Action on the Caſe, and de- 

8 Pitts ver. c\ared, that the Ship was laden with Corn in ſuch a Harbour, ready to fail 

Li. Rs for Danzich, and that the Defendant entered and ſeized the Ship, and 

358. detained her, per quod impeditus & obſirutus fuit in Viago; and it was 
held that it well lay; for though the Maſter has not the Property of the 
Ship, but the Owners, and he is only a particular Officer, and can only 
recover for his particular Loſs ; yet he may bring Treſpaſs, as a Bailiff of 
Goods may ; and then as Bailiff he can only declare on his Poſſeſſion, 
which is ſufficient to maintain I reſpaſs. 


| If the Maſter of the Ship takes Goods on board for Hire, and is robbed 
_ 19% in Port, he mu anſwer the Damage ; otherwiſe it is if he be _robbed_by 
Raym. 220. Pirates on the High Sea, for then the O muſt be the Loſer; for if he 
3 Keb. 32, undertakes for Hire to carry the Goods, the Common Law cannot look 


— 7 8 upon him in a different Aſpect from a common Carrier; for he cannot be 


* $a 65. looked upon as a mere Servant to the Owner, but rather as an Officer of 
S. C. the Ship, and to fell the bona peritura, which is beyond the Condition of 
Mere and a Servant : But the Civil Law of the Admiralty excuſes the Maſters when 
Aer. 6 robbed by Pirates, or on loſing the Goods by any inevitable Accident, for 
_— the Dangers of the Sea are fo various and ſo formidable, that a Maſter ſhall 
2 Ld. Raym. not be underſtood to undertake againſt them, unleſs it had been included 
918. in the expreſs Words of the Contract; for where, in a well; ordered Society, 
a Man undertakes for the Cuſtody of another's Property, he ſecures him 
againſt all Loſs; but where a Man is bound to encounter Dangers, which 
Civil Society cannot guard againſt, he cannot be ſuppoſed to undertake 
farther than for his Care ; and by the general Cuſtom of Commerce, the 
Merchant is the Perſon that runs the — and not the Maſter of the 
Ship; and it is the Merchant that makes the Gain of the Venture. 
Garth. $8. And as the Maſter himſelf is anſwerable in the Caſes ſupra; ſo likewiſe 
2 Salk. 44e. hath it been held, that the Owners are liable to the Freighters, in re- 


pl. 1. ſpet of the Freight, for the Embezilments, fc. of the Maſter and 


3 Lev. 258. iners, 
3M 1 324. Mariner: 


aſon ver. Sandford. 


*Pages9g2 * But this proving a great Diſcouragement to Trade, by the 7 Geo. 2. 
cap. 15. reciting that, Whereas it is of the greateſt Conſequence and Impor- 
tance to this Kingdom, to promote the Increaſe of the Number of Ships and 
Veſſels, and to prevent any Diſcouragement to Merchants and others from 
being intereſted and concerned therein ; and whereas it has been held, that 
in many Caſes Owners of Ships or Veſſels are anſwerable for Goods and 
Merchandize ſhipped, or put on board the ſame, alths' the ſaid Goods and 
Merchandize, after the ſame have been ſo put on board, ſhould be made 
away with by the Maſters or Mariners of the ſaid Ships or Veſſels, without 
the Knowledge or Privity of the Owner or Owners ; by Means whereof, 
Merchants and others are greatly diſcouraged from adventuring their For- 
tunes, as Owners of Ships or Veſſels, which avill neceſſarily tend to the 
Prejudice of the Trade and Navigation of this Kingdom ; therefore for aſ- 
certaining and ſettling how far Owners of Ships and Veſſels ſhall be 

anſwerable 


MERCHANT axyv MERCHANDIZE, 


anſwwerable for any Gold, Silver, Diamonds, Jewels, precious Stones, or 
«ther Goods or Merchandize which ſhall be made away with by the Maſter 
or Mariners, without the Privity of the Owners thereof; It is enacted, 
« That no Perſon or Perſons, who is, are, or {hall be Owner or Owners of 
« any Ship or Veſſel, thall be ſubject or liable to anſwer for, or make good 
« to any one or more Perſon or Perſons, any Loſs or Damage by Reaſon 
« of any Imbezilment, Secreting or Making away with (by the Maſter or 
« Mariners, or any of them) of any Gold, Silver, Diamonds, Jewels, 
« nrecious Stones, or other Goods or Merchandize, which, from and after 
« the 24th of June 1734, ſhall be ſhipped, taken in, or put on board any 
« Ship or Veſſel, or for any Act, Matter or Thing, Damage or Forfeiture 
done, occaſioned, or incurred from and after the faid — Day of Tune 


« 1734, by the {aid Maſter or Mariners, or any of them, without the Pri- 


« vity and Knowledge of Tach Ufer or Owners, further than the Value 
* of the Ship or Veſſel, wi er Appurtenances, and the full Amount 
« of the Freight, due or to grow due, for an uring the Voyage wherein 


e ſuch Imbezilment, Secreting or Making away with, as aforeſaid, or other 
„% Malverfation of the Maſter or Mariners, ſhall be made, committed or 
done; any Law, &c.” | 
And, by Seck. 2. it is further enacted, That if ſeveral Freighters or Pro- 
& prietors of any ſuch Gold, Silver, Diamonds, Jewels, precious Stones, or 
other Goods or Merchandize, ſhall ſuffer any Loſs or Damage by any of 
the Means aforeſaid, in the ſame Voyage, and the Value of the Ship or 
« Veſſel, with all her Appurtenances, and the Amount of the Freight, due 
* or to grow due, during ſuch Voyage, ſhall not be ſufficient to make full 
* Compenſation 1o all and every of them, then ſuch Freighters or Proprie- 
tors ſhall receive their Satisfaction thereout in Average, in Proportion to 
their reſpective Loſſes or Damages; and in every ſuch Caſe it ſhall and 
may be lawful to and for ſuch Freighters or Proprietors, or any of them, 
in Behalf of himſelf, and all other ſuch Freighters or Proprietors, or to 
Hor for the Owners of ſuch Ship or Veſſel, or any of them, on Behalf of 
* himſelf, and all the other Part Owners of ſuch Ship or Veſſel, to exhi- 
bit a Bill in any Court of Equity for a Diſcovery of the total Amount 
* of ſuch Loſſes or Damages, and alto of the Value of ſuch Ship or Veſſel, 
«* Appurtenances and Freight, and for an equal Diſtribution and Payment 
« thereof amongſt ſuch Freighters or Proprietors, in Proportion to their 
* reſpe&ive Loſſes or Damages, according to the Rules of Equity. | 
Provided by Sec. 3. that if any ſuch Bill ſhall be exhibited by or on the 
* Behalf of the Part-Owners of ſuch Ship, the Plaintiff or Plaintiffs ſhall 
* annex an Afidavit to ſuch Bill or Bills, that he or they do not collude 
* with any of the Defendants thereto ; and ſhall thereby offer to pay the 
* Value of ſuch Ship or Veſſel, Appurtenances and Freight, as ſuch 
„Court ſhall direct; and ſuch Court ſhail thereupon take ſuch Method 


* for aſcertaining ſuch Value, as to them thall ſeem juſt ; and“ ſhall di- *Page 593 


rect the Payment thereof in like Maner, as is now uſed and practiſed in 
* Caſes of Biils of Interpleader, . 

Provided alſo by Sec. 3. that nothing in this preſent AQ contained 
e ſhall extend, or be conſtrued to extend to impeach, leſſen or diſcharge 
any Remedy, which any Perſon ar Perſons now hath, or ſhall or may 
e hereafter have, againſt all, every or any the Maſter or Marivers af ſuch 
Ship or Veſſel, for or in Reſpe&t of any Imbezilment, Secreting or 
* Making away with any Gold, Silver, Diamonds, Jewels, precious Stones 
* or Merchandize ſhipped, or loaded on board ſuch Ship or Veſſel, or on 
Account of any Fraud, Abuſe or Malverfation of and in ſuch Maſters and 
Mariners reſpectively, but that it ſhall and may be lawſul to and tor 
c every Perſon or Perſons, ſo injured or damaged, to purſue and take 
* ſuch, Remedy for the ſame, againſt the faid Maſter and Mariners re- 

Vor. III. 5 X * fppectivehy, 
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*« ſpeCtively, as he or they might have done before the making of 
* this AQ.” " Fe al 


(E) Df Mariners, 


Ariners ate Perſons choſen and appointed by the Maſter to navigate 
the Ship, for whoſe Faults and Miſcarriages be muſt anſwer ; and, 
as they are his Servants, he may correct and puniſh them according as the 
Ulage is at Sea. 

Rol. Abr. But though the Maſter muſt anſwer for them, yet are the Owners like- 


$39. & vide wiſe anſwerable for their Faults and Miſcarriages ; as if the Owner of a 
ol. Rep. Ship victuals it, and furniſhes it to Sea with Letters, of Repriſal, and the 


Malloy 20g. 


*. Maſter and Mariners, when they are at Sea, commit Piracy upon a Friend 

— of the King, without the Notice or Conſent of the Owner, the Owner ſhall 

oF; od Ship by the Admiral Law, of which our Law ought to take 
otice. 

$id. 179. By the Civil Law and Cuftom of Merchants, if the p bẽ et away, 


Mod. 93. or periſh through the Mariners Default, (e) they lofe therr Wages toi 
Ld. Raym. taken by Pirates, or if they run away; for, if it were not for this Rewey, 
395, 576 they would forſake the Ship in a Storm, and yield her up to Enemies in 
939 65% any Danger 

739. Y Jr's 

2Ld. Raym. 

933, 1044, 1206, 1211, 1247, 1253. 8 Mod. 179. 10 Mod. 78, 264, 11 Mod, g.-pl. 23, 31. pl. 1. 
43. pl. 4. 2 Ld. Raym. 1204. a Salk. 424. pl. 12. Gilb. Eq. Rep. 226. Fitzgib. 197, Stra. 70). 
Vent. 146. (a) But whether the Executors of thoſe Mariners, who died before the Ship was calt 
away, may recover the Wages due to their Teſtators, , & vide Sid. 179. Keb. 684. 


And by the 22 & 23 Car. 2, cap. 11, ſed. 7. it is enacted, That if 

* the Mariners or inferior Officers of an Engliſh Ship, laden with Goods 

" * and Merchandize, ſhall decline 0: refuſe to fight and defend the Ship, 
*« when they ſhall be thereunto commanded by the Maſter or Commander 
* thereof, or ſhall utter any Words to diſcourage the other Mariners from 
*« defending the Ship, every Mariner, who ſhall be found guilty of declin- 
ing or refuſing as aforeſaid, ſhall loſe all his Wages due to him, toge- 
* ther with ſuch Goods as he hath in his Ship, and ſuffer Impriſonment, 
not exceeding the Space of ſix Months; and ſhall, during ſuch Time, be 
kept to hard Labour for his or their Maintenance.” 

And, by Sed. 9g. of the ſaid Statute, ** Every Mariner, who ſhall have 
laid violent Hands on his Commander, whereby to hinder him from 
fighting in Defence of his Ship and Goods committed to his Truſt, ſhall 
« ſuffer Death as a Felon.” | | 

Winch 8, , The Mariners may ſue in the Admiralty Court for their Nass altho' 
4 Inſt. 141. the Hiring was by the Maſter on LandJandthis ĩs allowed of in Favour of 
page 594 * Navigation, for here they may all join in the ſame Libel : Alſo, by the 
Vent. 146, Law of the Admiralty, they haye edc W the Ship,and Owners, 
28 as well as againſt the Maſter; and it would be a great Diſcouragement to 
A 1 . 85 Faring-men to oblige them to bring ſeparate Actions, and thoſe againſt 


I. 4. A Maſter who may happen to be inſolvent, 
. Raym. 
576. & vide 4& s Ann, c. 16, 


_ 3, > 80 of the other Officers under the Maſters, as the Mate, Purſer, Boat- 
Ld. Nm. Twain, Cc. for though they Contract with the Maſter, yet it is on the 


534 Credit of the Ship. — 


MERCHANT and MERCHANDIZE, 
So a Shipwright may ſue in the Admiralty for (@) making a Ship. Rol. Abr 


(«) bo for mending a Ship. Cro. Car, 296. 
And if a Contract be with Seamen to go on « Voyage, and they, in or- 

der thereunto; work in a Harbour, and after the Voyage is intercepted © Mod 238. 
through the Owner's Fault, as if the Ship be arreſted for his Debt, Wc, the 1 3 
Seamen ſhall ſue for their Wages for the Work done in the Harbour, in Ld. Raym. 
Purſuance of the Contract to go on a Voyage, in the Admiraliy, as much 398, 576, 
as if they had — the Voyage; ſecus, if the Retainer of them had been 532, 639, 
only to do the Work in the Harbour. | | 739. . 


1206, 1211 
1247, 455 2 74. pl. 47 I 37 pl. 91. 2 Ld, _— 934. 6 — * 3 Salk. 227. pl. 8 
12 . 495, 498, 440, 442, 526. ra. 495, 707. 2 Stra. F card. X. . a 
937. 2 Barnard. K. B. 160. 2 Stra. 968. OY * 3 


ceive their Wages in any other Manner than is uſual, or if the Agreement . ver. 

is under Seal, the Mariners cannot ſue in the Admiralty. — 
Nor cad Maher ſue in the Admiralty Court ; for his ContraR is on 

the Credit of the Owners, and not like that of the Mariners, which Eon fla. . 

r aym. 3. 

the Credit of the Ship. Salk 

— — 33. 


But if there be any ſpecial Agreement, by which the Mariners are to re- Salk. 31. 8 
7 


AAU 


l. 4. 
— S. P. although the Owner was beyond Sea, and the Ship lay here; & vide 2 Salk. 
54 .* 5 * 3. 


(F) Df Average. 
Henever a Ship is in Streſs of Weather, or in Danger, or juſt Fear Molloy 246, 


of (+) Enemies, and the Maſter, to ſave Part of the _ throws &ec. 
over-board ſome of the Goods in the Ship, thoſe which are ſaved ſhall con- 2 Bulſt. 290. 


tribute in Proportion ; and this common Calamity thall be equally borne (3) So like- 


by all the Parties intereſted, which is called Average ; and is allowed by wise Goods 
the Civil Law, the Cuttoms of Merchants, ET — 2 


Towns or 


Places may be caſt over-board. Molloy 246. 


In this Contribution, not only the Maſter, Owners and Freighters of the Molley 250. 
Ship ſhall bear a proportionable Share of the Loſs, but alfo Paſſengers for 
ſuch Wares as they have in the Ship; alſo Paſſengers who have no Wares 
or Goods in the Ship, yet, in Regard they are a Burthen to the Ship, Eſti- 
mate is to be made of his and their Apparel, Rings and Jewels, towards a 
Contribution of the Loſs ; and in general it is faid, that every Thing ſhall 
contribute, except the Proviſions of the Ship, and the Men who are neceſ- 
ſary to work the Ship. 

The Maſter ought to be careful, that only thoſe Things of the leaſt Va- Molloy 24. 
lue and greateſt Weight he flung over-board ; alſo he and the Crew (or 
moſt of them) muſt ſwear that the Goods were caſt over-board for no other 
Cauſe but purely for the Safety of the Ship and Lading. 

If, to avoid the Danger pf a Storm, the Maſter cuts down the Maſts Molloy 249. 
and Sails, and they falling into the Sea are loſt, this Damage is to be made 5 
E by Ship and Lading, pro rata; otherwiſe if the Cafe happens by 

orm, or other Caſualties. 

by. Alſo, if through the Rifling of the Ship, re over- board, and Page 595 
Lightning the Ship, any of the remaining Goods are ſpoiled, either with Mulloy 2.48. 
Wet or otherwiſe, thoſe which are preſerved muſt contribute towards the 


Lofs of the Goods impaired, as well as to thoſe which were intirely loſt. 
X 22 The 
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| Molloy 250, The Goods ſaved and loſt are to be eſtimated according as the Goods 

251. ſaved were ſold for, Freight and other neceſſary Charges being firſt de- 

ducted, and in ſuch Proportion the Goods ſaved are to contribute. 

Molloy 250. If a Maſter of a Ship lets out his Ship to Freight, and then receives his 
Compliment, and afterwards takes in Goods without Leave of the Freight- 
ers, and a Storm ariſes at Sea, and Parr of the Freighters Goods are caſt 
over-board, the remaining Goods ate not ſubject to the Average, but the 
Maſter muſt make good the Loſs out of his own Purſe, 

Moor 297. Alſo Average is not due, unleſs the Goods are loſt in ſuch a Manner, 
that thereby the Refidue in the Ship are ſaved; as if Goods are thrown 
over-board to lighten the Ship, or, by Compoſition, Patt is given to a Pi- 
rate to fave the reſt ; but if a Pirate takes Part by Violence, Average ſhall 
not be paid for them. | 

Show. Par. So where A. being one of the Owners of a Ship, loaded on board her 

Caſes, 18, 210 Tons of Oil, and B. loaded on board her 80 Bales of Silk upon a 

— and af- P reight, by Contract, both to be delivered at London ; the Ship was pur- 

omen ſued by Enemies and forced into an Harbour, Ec. and the Maſter order. 

Parliament, ſued by Enemies and forced into an Harbour, Tc, and the Maſter order 
ed the Silk on Shore, being the moſt valuable Commodity, though they 
lay under the Oils, and took up a great deal of Time to get at them ; the 
Ship and Oils were aſterwards taken, and the Owner of the Oils brought 
his Bill in Equity to have Contribution from the Owner of the Silk; but 
in this Caſe, as the Loſs of the Oils did not fave the Silks, nor the Saving 

__ the Silks loſe the Oils, the. Bill was diſmiſſed. 
— 859 If a Ship happens to be taken, and the Maſter, to redeem the Ship and 
arte 153. Lading out of the Enemies or Pirates Hands, promiſes a certain Sum of 
Money, for Performance whereof himſelf becomes a Pledge or Captive in 
the Cuſtody of the Captor; in this Caſe he is to be redeemed at the 
Coſts and Charges of the Ship and Lading, and all are to be contributory 

(a) And as for his (a) Ranſom according to each Man's Intereſt, 

he may ran- 

_fom the Ship and Goods, ſo may he retain the Goods for his Satisfaction, in the ſame Manner as he 

may detain the Goods for Freight; but it he once ſuffers them out of his Poſſeſſion, he cannot after- 

wards ret ke them. 6 Mod, 12, 13. 

Moor 297. So where a Pirate takes Part of the Goods to ſpare the Reſt, Contribu- 

Molloy 249- tion muſt be paid; but if a Pirate takes by Violence Part of the Goods, 
the Reſt are not ſubjeQ to Average; unleſs the Merchant hath made an ex- 

Alles preſs Agreement to pay it after the Ship is robbed. 

2 Bulf 280. If A. and ſeveral others take their Paſſage in a Ferry-boat, and being 

12 Co. 62. upon the Water, a Tempeſt arifes, fo that they are in Danger of being 
drowned ; upon which, to preſerve their Lives, ſeveral of the Goods are 
caſt over-board, among which a Pack of Goods of A. of great Value is 
thrown over; in this Caſe there ſhall be no Average, but the Ferryman 
muſt anſwer for the Goods; becauſe, for his Hire, he runs the Venture of 
the Voyage. 


(G) Df Hypothecation, 


IF a Ship be at Sea, and ſpring a Leak, or is otherwiſe in Danger of being 
loſt, or the Voyage defeated for want of Proviſions or other Neceſſaries; 
in theſe Caſes of Extremity, the Maſter may pledge or hypothecate the Ship 
*p and Goods, or (5) either of them, for ſuch Neceſſaries as are wanting, which 
age 590 * Power is implicitly given him in (c) conflituting him Maſter, and which 
Moor 918. he may exerciſe, rather than that the Ship ſhould be loſt, or the Voyage 


that it is ſo defeated, | The 

by the Laws 

of Oleren, of which our Law takes Notice. Molloy 213. (5) The Maſter may hypothecate either 

S. ip or Goods, for the Maſter is intruſted with both, and repreſents the Traders as well as Owners of 

* I alk. 34. pl. 7. 2 Ld, Raym. 825. (c) That he who is reputed Maſter may do the 
* Noy ge. _ 


Rol. Abr. 5 3. 
Hob. 11. 
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The Maſter cannot hypothecate the Ship or Goods for any Debt of his Molloy 213 
own, nor in any Caſe, but for the Preſervation of the Ship and compleat- 
ing the Voyage. D 

Alſo the Maſter cannot (5) fell the Ship and broken Tackle, though sid. 453. 
there is no Probability of its being ſaved, partly in Reſpect of the Tem- fer Hale. 
peſt, and partly in ReſpeR of the Barbarity of the Inhabitants, who took (5) But if he 


| . cannot hypo- 
away every Thing that was caſt on the Shore. theene, he 


; : may tell ſo 
much of the Lading as is neceſſary, Cc. Molloy 214. 


If the Veſſel happens to be wrecked or caſt away, and the Mariners, by Molloy 214. 
their great Pains and Care, recover ſome of the Ruins and Lading, the 
Maſter, in that Caſe, may pledge the ſame, and diſtribute the Money 
among the Mariners, or ſo much as ſhall be neceſſary to the defraying of 
their Expences to their own Country ; but if the Mariners no Way contri- 
buted to the Salvage, then their Reward is ſunk and loſt with the Veſſel ; 
and if there be any conſiderable Part of the Lading preſerved, he ought 
not to diſmiſs his Mariners till Advice from the Laders or Freighters. 

But although Hypothecation of Ships be abſolutely neceſſary for Naviga- (es Nod. 79. 
tion, without whieh Maſters could not get Credit abroad; yet a Matter Salk. 35. pl. 
cannot make the Owner (c) perſonably liable by any Contract of his, but (4)? rk jp 
the Ship and Cargo ſhall be liable where he hypothecates for Neceſſaries, (% Ney oY 
although ſuch Neceſſaries were not actually employed or laid out in the _ 
Service of the Ship or Voyage, and the Owners and Freighters muſt take 
cheir Remedy againſt the Maſter. 

The Maſter can only hypothecate, where the Calamity of Want of Ne- 1,1, 21 
ceſſaries happened after the Ship had put to Sea; and therefore the Admi: 6 Mod - a 
ralty Court is allowed to have Juriſdiction herein, ſo far as to ſubje& the & vide 2 
Ship, but cannot proceed againſt the Perſon otherwiſe, than as it is neceſ- Tx 643. 


{ary to make him Party towards the Condemnation of the Ship. — _ 


805, 933+ 
12 Mod. 406, $11. Stra. 695. 


And therefore where A. contracted with B. for a Cable, which he deli- I 

vered at Ratcliff upon Thames, and B, ſued in the Admiralty, a Prohibition vl .: 34 
was granted ; though it was inſiſted, that the Want ol the Cable was occa- 3 Mod. 244. 
ſioned by the Streſs of Weather at Sea; for here the Contract was at Land, 6 Mod. 12, 
and a Remedy for the Breach at Common Law; but had the Hypotheca- = 79. 
tion been at Rotterdam, or any other Foreign Port, the Remedy had been Vern. 19 | 
proper in the Admiralty Court. „ 

| | 2 Vern. 643. 
2 Stra. 761, 890. Fitzgid. 197. 2 Stra. 936. Cilb. Eq. Rep. 227. 10 Mod. 78, 263. 11 Mod. 
6. pl. 27, 44. 12 Mod. 134, 40g, 408, 440, 442, 611, 326. 8 Mod. 379 Ld. Raym. 22, 152, 
27%, 398, 576, 632, 639, 659, 739, 838, 982, 1268. Vern. 73, 256, 436. 2 Vern. 141, 233, 840,694. | 
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(H) Df Charter⸗ Parties. 


Charter- Party is an Agreement by Indenture, whereby the Owners, Molloy 225, 

Maſter and Freighters of a Ship covenant with each other, that Te, | 
ſuch a Ship ſhall be fit and ready to fail, take in ſuch and ſuch Lading, 8 ©09*-195- 
carry and tranſport the fame to fuch Place or Places, 19 Conſideration Sew. 384. 
whereof the Freighters or Merchants are to pay io much, Sc. and ſuch palm. 399. 
Charter-Party, being only a Covenant or Agreement, hall de conſtrued 2 Rol. Abr. 
* according to the Intention of the Parties, and the uinal Cuſtoms of gas. pl. 10. 


op. 161. 
Merchants. An Page 587 
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2 Inſt. 673, An Indenture of Charter-party was made between Scudemore and others, 
2 Lev. 74. Owners of the good Ship called B. whereof Robert Pitman was Maſter, of 
S. +. cited, the one Part, and Vandeſtene of the other Part; in which Indenture the 
ted to be Plaintiff covenanted with the ſaid Vandefiene and Robert Pitman ; and alſo 
Law. Vandeſtene covenanted with the Plaintiff and Robert Pitman, and bound 
themſelves to the Plaintiff and Robert Pitman for Performance of Cove- 
nants in 600 J. and the Concluſion of the ſaid Indenture was, In Witneſs 
whereof the Parties aboveſaid to theſe preſent Indentures have put their 
Seals ; and the ſaid Robert Pitman to the ſaid Indenture put his Hand and 
Seal, and delivered the ſame ; the Defendant, in Bar of the ſaid Action, 
pleaded the Releaſe of Pitman, fc. whereupon the Plaintiff demurred ; 
and it was adjudged, that the Releaſe of Pitman did not bar the Plaintiff, 
(ev. 235 · hecauſe he was no (4) Party to the Indentute; and the Diverſity, was taken 
and agreed between an Indenture reciprocal between Parties on the one 
Side, and Parties on the other Side, as this was; for there no Bond, Co- 
venant or Grant, can be made to. or with any that is not Party to the Deed ; 
but where the Deed indented is not reciprocal, but is without a between, 
fc. as omnibus Chriſti fidelibus, Ic. there a Bond, Covenant, or Grant 
may be made to divers teveral Perſons. 
a Lev. 74. So where an Action was brought on a Charter-party, which was in this 
3 Ker: 9% Manner: This indented Charter- party witneſſeth, that Binley, Maſter, end 
b- 6. cid. Part-Owner of the Ship, with Conſent of Cooker, the other Part-Owner, 
3 Lev. 139. hath let the Ship to Child for ſuch a Voyage, and Child covenants with 
S. C. cited. Binley, nec non with Cooker to pay 3007. Cooker brings the Action, and 
the Defendant Chili pleads, that only he and Binley were the Parties to 
and fealed the Irdenture; whereupon the Plaintiff demurred ; & per totam 
Cariam, though the Deed be indented, yet, not being inter partes, there 
may be a Covenant with a Stranger, as if it were a Deed Poll, or in the firſt 
Perſon, Know ye that I, &c. otherwiſe, where the Deed is between Parties, 
then no one, that is a Stranger, can take Advantage thereof by way of Action. 
Vide Tit. In an AQtion on a Charter party a Breach muſt be aſſigned, which the 
Covenants, Party may do in the very Words of the Agreement; and if there be any 
3 Thing to be done by the Plaintiff, which, in the Nature of the Thing, is 
216 neceſſary to enable the Defendant to perform bis Part of the Agreement, 
if the Plaintiff hath not done his Part, this will excuſe the Defendant's 
Omiſſion. | | 
2 Jon. 186. If, in an Action of Covenant, the Plaintiff declares upon a Charter- party, 
— der. by which the Plaintiff, being Maſter of a Ship, was 10 pay two Parts of 
uf the Port. Charges, and the Factor of the Defendant the other Part; and the 
Plaintiff ſhews, that he failed from L. to C. and there paid ali the Port- 
Charges, viz. two Parts for himſelf, and the other Part for the Defendant 
and that the Defendant had not repaid him; this Breach is well aſſigned; 
for when the Plaintiff fays he paid the third Part, it ſhall not be intended 
the Defendant did, but that the Plaintiff was neceſſitated to pay it, or 
otherwiſe his Ship would be ſtayed in the Port, 
2 Lev. 124. If A. covenants to pay 31. per Ton for Goods imported. ard for Per- 
Allen 9. S. P. formance thereof binds himſelf in a Penalty, and in an AQtion thereupon, 
the Plaintiff aſſigns for Breach the Non-payatent for fo many Tons, and a 
Hogſhead, which came to ſo much; this is naught, (3) for the Covenant is 
(2) 2 only to pay by the Ton; though it was ſaid per Cur to be otherwiſe, if the 
e,  geoe- Covenant had been to pay, ſecundum ratam, 3 l. per Ton, 
rally the | 
Freight muſt be according to Freight for the like accuſtomed Voyage. Molloy 232 — And if a Ship 
be freighted for 200 Tons or thereabouts, the Addition of thereabours is commonly reduced to be 


within s Tons, more or leſs, as the Moiety of the Number fen, whereof the whole Number is com- 
pounded, Molloy 2 32. 


If 


* 
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' © If a Charter be ſo worded, that there can be no Remedy thereon at Law,*Pagegg8 
of yet the Party having a juſt Demand may be relieved in Equity ; as where 2 Vern.zo,. 
by the Agreement there was no Freight to be paid for the outward-boung*12- 

Iſo Cargo, and when the Ship arrived beyond Sea, the Factor had no Goods at 

Ind all to load the Ship with ; and the Court decreed Payment of the F ceight. 

So where the Ea/t-India Company took Bonds from the Mariners and 2 Vern, 52 
eſs Officers of a Shipnot to demand their Wages, unleſs the Ship returned to — 
the Port in London; and the Ship arrived at a delivering Port, and was 

nd afterwards taken by the French ; and it was held by my Lord Chief Juſtice 

Holt, in an Action tried by him, and likewiſe in Chancery, that the Seamen 

and Officers ſhould have their Wages, to the Time of the Arrival of the 

Ship at the delivering Port. 

The Plaintiff, a Merchant in London, hired the Defendant's Ship to, ye, 
freight for a Voyage to Bourdeaux, at 3l. 105, a Ton; it happened, that Droddy 
an (4x Bork was laid on all Merchant Ships for fix Weeks; the Ship after- ver Deacen. 
wards proceeded on her Voyage to Bourdeaux ; and the Defendant not diſ- : 

covering what Agreement he had made with the Plaintiff in England, the 
Plaintiffs Factors and Correſpondents there agreed to allow the Uefendant 
61. 10s. per Ton, upon which latter Agreement, the Defendant recovered 
at Law. A Bill being exhibited for Relief againſt this ſecond and under- 
hand Agreement, obtained, as was alledged, by Fraud, was diſmiſſed ; for 
the Defendant was at Liberty to make a new Agreement, by Reaſon that 
the Performance of the firſt was obſtruged by the Inibargo after laid on all 
Merchant Ships. | 

A Mafter of a Ship, without the Owner, treated with the Plaintiff, a 2 Chan. Ca. 
Merchant, for the Freight of the Ship at 80 Tons, and accordingly entered 238. 
into a Charter- party with him to fail from London to Falmouth, and thence 
to Barcelona, without altering the Voyage, and there to unlade ata certain 
Rate per Ton; and for Performance, the Maſter binds the Ship, Tackle, 

Sc. valued at zool. the Maſter deviates, and commits Barratry, by which 
the Merchant in Effect loſeth his Voyage and Goods. The Merchans had 
a Sentence againſt the Maſter and Ship in Barcelona, which was confirmed 
in a higher Court in Sh; and the Owner having brought Trover for the 
Ship, the Merchant exhibited his Bill to be relieved againft this Action, 

And likewiſe another Action brought for Freight; and it was held by my 
Lord Chancellor, that the Charter- party h virg valued the Ship at a certain 
Rate, the Owner is not liable further, and the Maſter is liable for Deviation 
and Barratry ; for ſhould it be otherwiſe, Maſters would be Owners of all 
Mens'Ships and Eſtates, 

If a Charter- party be made in England, to do certain Things on ſeveral] Rol. Abr. 
Places on the Sea, though no Act is to be done in England, but all upon 771 R 
the Sex ; yet no Suit can be in the Admiralty Court for the Non-perform- 486. I 
ance of the Agreement, for the Contract is the Original, without which v0 4 laſt. 138. 
Cauſe of Suit can be; and this Contra®t is out of their Juriſdiction ; for 139, 142. 


e , OT” 


where Part is triable by the Common Law, and Part by the Admiral Law, 3 wk 
the Common Law ſhall be preferred. like Point. 


— 
— — 


(1) Of Policies of Inſurance. 


Fae is, where a Man, for a certain Sum, takes upon him the Riſque 1 


that Goods are to run in Tranſportation from Place to Place; and this, opens by 
Cuſtom the Varia- 

tion of the 

Chance, or Alteration of the Voyage, or other Fault of the Owner or Maſter of the Ship, the In- 


ſurer ceaſes to be liable, Bur. Rep. 347. Otherwite, if the Thing be done in the uſual Ceurſe of 


the 
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the Voyage, Cuſtom or Uſage among Merchants, when they make any Adventures at 
or ex ju/{4 Sea, to give a Premium or Conſideration to Corporations erected for that 
Cau/4, 349. Purpoſe, or to particular Perſons, to have from ſuch Corporations or parti- - 
the eſſential + cular Perſons, Aſſurance of or upon Ships, Goods or Merchandize adven- 
Means and P K , 

neceſſary tured, or ſome of them, at ſuch Rates or Prices as the Parties Aſſurets and 
intermediate the Parties aſſured can agree, hath prevailed Time out of Mind; and ſuch 
Steps muſt Kind of Contract, or Dealing, is commonly called (a) Policy of Aſſurance, 
be taken to or Inſurance; and was at firſt introduced, that a Merchant having a Loſs 


— not be undone, many bearing the Burthen together; and hath divers 


End, 348. Times received the Countenance and Sanction of ſeveral (5) Acts of Par- 
Page 599 liament. 

What mult 

neceſſarily be undefſtood makes a Part of the Policy, as much as what is expreſſed, 350. The In- 
ſured have no Right to charge the Bottom, though to a better or ſtronger Ship, 351. For what is and 
what is not double Inſurance. See Bur, Rep. 490 to 495. (a) That tho' it be no Specialty, yet it is 
a ſacred Thing, being of great Credit, and much for the Support, Conveniency and Advantage of 
Trade, Skin. 54. pl. 7.55. (5) As 43 Eliz. c. 12. and 14 & 15 Car, 2. c. 25. by which Cemmiſſion- 
ers were appointed for deciding of Differences ariſing upon Policies of Infurance; for which vide 3 
Inſt, 165. 4 Inſt. 250. Style 166. Show. 396.—4 C56 N. CM c. 15. Penalties are inflicted on 
Perſons undertaking, by way of Inſurance, to import prohibited Goods, without paying Cuſtoms,— 
10 Ann, c. 26. By which Policies muſt be ſtamped, —6 Geo. 1. c. 18. impowers his Majeſty to grant 
two Charters for Inſurance of Ships and Merchandize, under the Terms therein declared; by which 
the Royal Exchange Aſſurance and the Lenden Aſſurance were created,—11 Geo. 1, c. 20. enables the 
Inſurance Companies to plead the General Ifiue to Actions brought againſt them; enacts, that the 
Policy ſhall iſſue, or be made out, within three Days after the luſurance; that it ſhall be ſtamped, 
on Pain of 100/, and declares ail promiſſory Notes for Inſurance void. 19 Geo, 2. c. 37, Inſurance 
on EffeQts of SubjeQs, Intereſt or no Intereſt, prohibited except from Spain and Portugal, &c. Re- 
aſſurance, except in Caſes of Inſolvency, Cc. prohibited; Regulation of Inſurance and Bonds tor 
Money borrowed on Bottomree on India Ships; Inſured to declare in Writing on Demand, what Sum: 
they have inſured ; Inſurers permitted to bring Money into Court, See this Act diſcuſſed and ex- 
plained in Bur. Rep. 492, 493 f. 


, 


1 By 5 Geo. 3. c. 46.1. 3. Policy of Inſurance not to ſecure the Property of more than one Per- 
fon, &c. in a Ship or Cargo, to a greater Amount than 100/,—But a Policy ſtamped with tive Stamps 
of five Shillings each, is excepted by ſ. 4. 


Preced. As this Method of Inſuring was at firſt ſet up for the Benefit of Trade, 
mo ws ſo the Courts have been always careful that no ill Uſe has been made of it. 
11-299. Hence it hath been held, that if a Man has no Intereſt, and intures, the 
Inſurance is void, although it be expreſſed in the Policy, Intereſted ar not 
Intereſted. But it ſeems, that a Perſon, having ſome Intereſt in the Ship 
or Cargo, may inſure five Times as much; becauſe a Merchant cannot te!! 
how much, or how little, his Factor may have in Readineſs to lade on 
board his Ship. | 
Abr Fq 371. The Detendant had lent' 300/. on a Bottomry-Bond, and ofrerwords 
G:ddars inſured 4507. on that Ship with the Plaintiff for fix Guineas per Cent. 
eee Premium, as inteteſted tor Money lent, Sc. the Ship out-lived the Time 
SC, at which the Money was payable, and afterwards was loſt in the Eaufi-Inates ; 
& vide 2 the Defendant recovered the Money on the Bottomry-Bond, and atter aids 
Vein. 717. ſued the lafurers on their Policy, who brought their Bill to be relieved ; jor 
that the Money, inſured by the Policy, was the Money lent on the Bottom- 
ry; and that the Defendant was no otherwiſe intereſted in the Ship; and 
that, the Money being paid, no Uſe ought to be made of the Policy ; and 
the Court decreed the Policy to be delivered up. 
Molloy 254. So where a Policy is a perfect Cheat, as where a Perſon, having certain 
"in that a Ship is loſt, inſures ſo much, this ſhall not bind the 
Inſurer. | 
Molloy 264. So where an old Veſſel is painted, and Goods of little or no Value put on 
board, and a large Sum inſured, and the Ship is voluntarily ſunk, the In- 
ſured cannot recover. 
It 
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If in the Policy the Ship is warranted to depart with Convoy, this muſt 
be (c) underſtood not only departing the firſt Port with 8 but alſo "Se 2 5 . 
Continuance with ſuch Convoy during the Voyage, if poſſible; but if a 2 Salk. 443. 
Ship leaves the Port with Convoy, and is afterwards ſeparated by Streſs of Pl. ü. 


Weather, and taken by the Enemy, the Inſurers are liable. x x 465. 


| . Lev. 320. 
4 Mod, 88. S. C. Jefferies ver. Legendra. Show. 320. Ld. Raym. 724, 732, 840, 1349. 1 Vern. — 
269, 716. Prec. Ch. 20. 8 Mod. 66, 230. 10 Mod. 77, 287. 12 Mod. 323. 2 Wil. Rey. 170. pl. 


42. Comyns 360. pl. 180. 2 Stra. 1173, 1183, 1199, 1243, 1248, 1250, (c) That the Clauſe 
warranted to depart with Convoy, mult be conſtrued according to the Uſage among Merchants, 2 Salk. 
443. pl. 1. Ita Ship warranted to depart with Convoy, goes out of the Way in order to have the 
Opportunity of Convoy, this is no Deviation. Bur. Rep. 347. 


On a Policy of Inſurance, which was to inſure the William- Galley in a 2 Salk. 445. 
Voyage from Bremen to the Port of London, warranted to depart with Con- Pl. 7+ Bend 
voy: The Caſe was, The Galley ſet ſail from Bremen under Convoy of a 701 . 
Dutch Man of War to the EI, where they were joined with two olber Ti Cj a. 
Dutch Men of War, and ſeveral Dutch and Engliſb Merchant Ships; whence Guildbell. 
* they failed to the Texel. where they found a Squadron of Exgliſh Men of Page 600 
War, and an Admiral ; after a Stay of nine Weeks they ſet out from the 
Texel, and the Galley was ſeparated in a Storm, and taken by a French 
Privateer; taken again by a Dutch Privateer, and paid 80/, Salvage, And 
it was ruled by Holt C. J. that the Voyage ought to be according to Uſage ; 
and that their going to the E, though in Fact out of the Way, was no 
Deviation; for, tiil after the Year 1703, there was no Convoy for Ships di- 
realy from Bremen to London; and the Plaintiff had a Verdict. 

If after a Policy of Inſurance a Damage happens, and atterwards in the Salk, 444. 
ſame Voyage a Deviation; yet the Aſſured ſhall recovertor what happened pl. 4. 


before the Deviation, for the Policy is diſcharged from the Time of the; oy 
40. Green 


Deviation only. 2 

On a Policy of Inſurance on Goods by Agreement valued at Cool. and verg. — 
the Inſured not to be obliged to prove any Intereſt, the Lord Chancellor Le P — : 
ordered the Defendant to diſcover what Goods he put on board; for although ver. Farr. 
the Defendant offered to renounce all Intereſt to the Inſuters, yet he referred 
it to a Maſter to examine the Value of the Goods faved, and to deduct it 
out of the Value or Sum of 600/, at which the Goods were valued by the 
Agreement. 

A Ship inſured was in her Voyage ſeized by the Government, and turned 2 Salk. 444. 
into a Fireſhip; the Queſtion was, whether the Inſurers were liable; Hol: pl. 5. 

C. J. thought it was within the Word Detention; butthe Cauſe was referred. 

Where a Policy of Inſurance is againſt Reſtraint of Princes, that extends 2 Vern. 176, 
not where the Inſured ſhall navigate againſt the Law of Countries, or h Hutchins 
where there ſhall Le a Seizure for not paying Cuſtom, or the like. — Corns 

A INJOGET, 

If a Man pay Money on a Policy of Inſurance, ſuppoſing a Loſs where 

there was not any Loſs ; this ſhall be deemed Money received to the Uſe art Fang: 


of the Inſurer, for which he may maintain an Action. e! 
| Barn.t. 


Show. 146. L. P. and that an Indebitatur Aſumpſit lies for ſuch Money paid on a void Policy; as 
where the laſurer, not having any Inteteſt, yet inſures ſo much, &c. 


A Policy of Inſurance run, until the Ship ſhall have ended and be dif Skin. 243. 
charged of her Vovage ; Arrival at the Port to which ſhe is bound is not 2 — : 
Diſcharge, until the is unladed. aac 

In an Action upon a Charter- party, the Caſe was, That J. S. inſured for &i,, 325. 
him, and ſuch who ſhould have Goods upon ſuch Ship; and A. B. brought pl. 5. 
an Action on this Charter-party, and made Averment he had Goods upon 
the Ship; and held good. Bur per Heilt Ch. J. If the Goods were aſſured, 


as the Goods of an Hamburgher, who was an Ally, and the Goods were the 
Goods 
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Goods of a Frenchman, who was an Enemy; this is a Fraud, and the Aſ- 
ſurance is not good. 
Skin. 404. At Guild- hall, in an Action upon the Cafe upon a Policy, which war- 
pl. 41. ranted that the Ship ſhould have four Paſſes, wiz. a Paſs from the King of 
England, from the King of France, from the King of Poland, and theStates 
of Holland; and the Goods were to be the Goods of ſuch a Poliſb Subject, 
on board the Ship wocat' The City of Warſaw ; an Action on this Policy 
being brought, it appeared upon the Evidence, that the Paſſesbore Date in 
April or May, and that the Ship, to which they applied theſe Paſſes, then 
(% A Mif- Was regnant, and wocat” by (a) another Name, and that ſhe was not named 
take in the The City of Warſaw before Auguſt following; and therefore theſe were not 
Name of the good and effectual Paſſes for this Ship, according to the Guarraniy of the 
* ne olicy, which intended good Paſſes, and not eluſory vain Paſſes ; and 
ext they being a Fraud upon theSubſcribers, the Policy will not bind them: Alfo 


tered b k : 
hs another Objection was made, which was, that the Paſſes were for Goods 


Inſured re- which belonged to the Subjects of the King of Poland, and ſo reſtrainedonly 
covered. to them; but the Goods on board were not of the Subjects of Poland but of 


| NE 444. Holland, and therefore not within the Intent of the Policy: It was alſo 


*Page 601 * inſiſted, that the Policy being for Goods of ſuch a one, without Account, 
Whether they ought to prove that they had Goods on Board, or had ſhipped Goods 
the Property by Order of a third Perſon ; though being without Account, they need 
be changed not prove the Particulars ; and that ſo was the PraQice ; which was not 


by the C3?” contradicted by Holt Ch. J. +. 
See 2 Bur, | | (B) Ok 
Rep. 693. + 1f the Salvage falls ſhort of the Freight, it is to be conſidered as a total Loſs, Bay- 
Feld v. Brown, M. 10 Geo. 2. Str. 106g,-—The Expences of Salvage may be given in 
Evidence, though the only ſpecial Damage laid is, that the Goods were {poiled by the 
Ship's ſinking, for it is within the Cauſe of Action. Cary v. King, T. 9 Geo, 2. Ca. 
B. R. Temp. Hardw. 304. To conſtitute Barratry in the Maſter, there muſt be ſome- 
thing criminal, as well as Deviation or Breach of Contract, therefore if by Bill ot Lad- 
ing he yndertakes to go ſtraight to Marſeilles, and afterwards giving Notice by Adver- 
tiſement, and by his Owner's Orders, and for their Benefit, and without Benefit to 
himſelf, he paſſes Marſeilles, and goes to Leghorn firſt, and in returning to 47ar ſeiller is 
loſt, it is not Barratry, Stamma v. Brown, M. 16 Geo, 2. Str. 1173. If a material 
Circumſtance (as that Advice was come that the Ship was leaky, and ſuddenly diſap- 
peared) is concealed from the Inſurer, the Policy is void, though the Ship is not loſt but 
taken by the Enemy. Seaman v. Fonereau, H. 16 G. 2. Str. 1183,——If a Slip 1s 
inſured except as to Captures and Seizures, and four Years afterwards has never been 
heard of, it ſhall be deemed ſufficient Evidence that ſhe foundered, and Plaintiff (hall 
recover againſt Inſurers. Green v. Brown, M. 17 Geo. 2. Str. 1199,——lf Goods 
are loſt after the Owner has taken them out of the Ship into a Lighter, and before they 
reach Land, it is no Charge on the Inſurers; otherwiſe, if they had been ſent by the 
Ship's Boat. Sparrew v. Carruthers, T. 18 Geo. 2, Str, 1236, —If 2 Ship inſured 
to the Port of London, and till there moored twenty-four Hours in good Safety, arrives 
the 8th, is that Day ſerved with Order to return to perform 14 Days Quarantine, the 
Crew deſert, Captain petitions to be excuſed, Petition adjourned to 28th, and then ordered 
pack; ſhe returns, performs the Quarantine, applies to air the Goods, and before het 
Return is burnt, the Inſurers are liable. Maples v. Eames, M. 19 Geo. 2. Str. 1243. 
Alf a Man inſures Intereſt or no Intereit on any Ship he ſhall come in from J. to J. 
beginning from his Embarking, and the Money to be paid, though his Perſon eſcape, or 
the Ship be retaken, and he embarks on S. which ſpringing a Leak, he goes on board 
V he arrives in L. but Ship S. is taken, the Inſurer is liable; and if S. had got ſafe, and 
F, been loſt, he would not have been liable. Dick v. Barrel, H. 19 Geo. 2. Str. 12.48. 
Af a Ship is inſured from one Port to another, but takes in Goods to be delivered to 
a third, and is loſt before ſhe comes to the dividing Point of the two Voyages, the Inſurer 
is liable, for the Intention to deviate does not diſcharge him. Fefter v. Wilmer, H. 
19 Geo. 2. Str. 1249.— n Intereſt or no Intereſt inſured, a Recapture, after being 
in an Enemy*s Port, avails not Inſurer, Dean v. Dicker, H. 19 Geo, 2. Str. 1280.— 
Coming out of Harbour on a Signal and Orders from a Man of War, and failing in the 
Fleet for ſame Time, and there taken, though unable to get ſailing Orders from the 
Man of War, is failing with Convoy. Victoria v. Cleve, H. 19 Geo. 2. Str. 1250. 
lf Ship and Freight are inſured, and the Ship is loſt whilſt careening, before the 
Cargo is put on board, the Inſurer is liable for the Ship only, and not for the Freight ſhe 
might have earned, if not loft, Tonge v. Wetts, H. 19 Geo. 2. Str. 1251. BY 
at, 
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K) Df Bottomry Bonds. 


Money, 


Fa 


— 


— 


Stat. 14 Geo. 3. c. 48. No Inſurance ſhall be made on Lives, or other Event, but by 
Perſon having Intereſt therein, whoſe Name muſt be inſerted; and he can recover no 
more than his Intereſt amounts to: This extends not to bone fide laſurances on Ships or 
Goods, ——lIf the Crew force the Maſter to go out of the Courſe of the Voyage, to carry 
1 Prize taken into Port, it is not Barratry, nor ſuch a Deviation as will diſcharge the 
Inſurers. Elton v. Brogden, H. 20 Geo. 2. Str. 1164.——0n Inſurance of Ship war- 
ranted to depart with Convoy, ſhe may go to the Place appointed for the general Convoy 
for that Trade (as from the — to Spit head) at the Hazard of the Inſurers. Gorden v. 
Morley, Camphell v. Bordieu, H. 20 Geo. 2. Str. 1266.— lf 2 Policy of Infurance differs 
from the Label, i. e. the Minute of the Agreement entered in a Book, and ſigned by the 
Inſurer and the Inſuree, it ſhall be made agreeable to it. Motteanx v. London Aſurance 
Company, M. 1739. 1 Atkyns 545.,——lf a Ship at Bengal is infured in London from her 
Arrival at Fort Saint George, it means her firſt Arrival there in her homeward-bound 
Voyage. Ibid. ——1if a Ship fo infured, being arrived at Fort Saint Gearge, is found 
leaky, and is directed by the Governor to go to Bengal to refit, and is loſt in returning 
from Bexpal, it is 4 Loſs during the Voyage, and according to the Adventure intended 
to be inſured. 1d. ——If a Ship is inſured et axd from a Place, whillt ſhe is there 
preparing for the Voyage, the Inſurer is liable; but if the Voyage is laid aſide, and 
the Ship lies there ſeveral Years, with the Owner's Privity, the lafurer is not liable. 
Chitty v. Selwin, T. 1742. 2 Atkyns 259.—On Inſurances of Houſes agaiaft Fire, 
it is neceſſary the Party injured ſhould have an Intereſt in the Houſe, at the Time the 
Policy is made out, and at the Time the Fire happens; therefore after the Leaſe of a 
Houſe is expired, and after the Fire happens, the lnſured's aſſigning the Policy does not 
oblige the Inſurers to make good the Lots to the Landlord, the Aſſignee. Sadlers Com- 
pany v. Badcock, P. 1743. 2 Atkyns 554. ——Policies of Aſſurance againſt Fire are not 
aſſignable in their Nature, nor intended to be aſſigned from one Perſon to another, witt = 
out the Conſent of the Office. bid. —lf a Ship inſured is taken, retaken, and, no Perion 
appearing to give Security, condemned and ſold, the Motety paid the Recaptors, and 
the other Moiety remains with the Officers of the Court, and the Inſured recovers on the 
Policy ; Chancery will not reſtrain him from proceeding to if he offers to 
relinquiſh the Salvage to the Irrer. Pringle v. Hartley, M. 1744. 3 Atkyns 195, 
The Inſurer, after Satisfaction made to the Aſſured, ſtands in his Place as to the Goods, 
Salvage, and Reſtitution, and is intitled to a Share of Prizes taken by virtue of Letters 
of Reprifal Randal v. Cochran, T. 1748. 1 Vezey g8,——If a Privateer is inſured to 
eruiſe for three Months, and is taken by the Enerny, and retaken before ſhe is infra pre- 
dia Heftig, carried into a neutral Port, and ſentenced to be reſtored to the Owners on 
paying Salvage, yet it is a total Lots to the Inſured. Pond v. Ring, H. 21 Geo. 2. 
1 Wilſ. 191.——Policy of Aſſurance againſt Fire, with Proviſo not to be liable if burat 
by Invaſion by foreign Enemies, or any military or uſurped Power whatſcever z, a Mob riſes 
on Account of the Dearneſe of Proviſions, the Proclamation is read, Mob diſperſes, ano- 
ther ariſe: and burns the Houſe ;, this is not an uſurped Power within the Proviſo. Drink- 
water v. Lindon Aſſurance, M. 8 Geo. 3. 2 Wilf. 363.— Elf it is uſual, prudent, and 
for the Benefit of all concerned, to take out the Furniture, Tackle, Fc. of a Ship, and 
pat them in a Warehouſe on Land at a certain Place, (as on the Sand-banks in the River 
of Cantin) while ſhe refits, and if they are there burnt, the Inſurers are liable. Pely 
v. Reyal Exchange Affurance, P. 30 Geo, 2. 1 Bur. 241 — Double Inſurance is where 
the ſame Man is to receive two Sums inſte:d of one, or the fame Sums twice over for the 
ſame Loſs, by reaſon of his having made two Inſurances on the ſzme Goods or Ships; 
but every Caſe where there are !wwo Inſurances is not a double Inſurance, Cadin v. 
Zenden Afſarance Company, H. 31 Geo. 2. 1 Bur, 489. ——A. at Saint Peterſburg, is 
indebted to H. in Londen, who ſends a Ship tor Goods, and makes Inſurances ; A. ſends 
Goods, but not Bill of Lading, directe Inſurances to be made, which are done accord- 
ingly 3 A. indorſes the Bills of Lading to C. of Afsſcow, who orders Inſurance for the 
Whole, which is done with D. the Whole is loſt ; C. ſhall recover the whole Sum of D. 
and if C. is any ways iatitled under the Inſurances made by A. or B. D. ſhall ſtand in his 
Place, This is ill ſtronger, if D. was apprized that there might be another loſurance, 
Hid.—— As between Inſured and Inſurer, a Ship is loſt by the Capture, and the laſurer 


mult indemaify the Inſured as to the Loſs actually ſuſtained ; and he ſhall ſtand _ 
Place 


Ottomry, or Fznus nauticum, is ſo called from the Bottom of theShip, Molloy 294. 
a Part being put for the Whole, and is in Nature of a Mortgage of a 5 Co. 70. 
Ship ; by which the Mortgagor, or Obligor, in Conſideration of a Sum of ia. 183. 
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Money, obliges himſelf to pay ſo much on the ſafe Return of the Ship; 
butin caſe the Ship be loſt, then the Obligee, or Mortgagee, to loſe the 
whole Money, according to the Condition of the Bond ; and theſe Kind of 
Contracts are held lawful, and are not uſurious, though greater Intereſt be 


reſerved 


2 


* 


Place of the Inſured, in caſe of Recapture or Abandonment, Goſs v. Withers, M. 32 
Generally, but not univerſally, on a Capture, the Inſured 
may demand as for a total Loſs, and abandon. 1b:4.——So, on an Arreſt or Embargo 
by a Prince not an Enemy. Bid. — But where the Capture is but ſmall Hindrance, 
as ſudden Eſcape, or immediate Ranſom, it is only an average Loſs, Ibid. The 
Inſured in no Cale is obliged to abandon. IId. ——He cannot turn what in its Nature 
is an average Loſs, into total Loſs, by abandoning. 16id,——A Ship inſured is taken, 
the Hands, except two, taken out and ſent to France, ſhe remains eight Days in the 
Enemy's Hands, is retaken, brought to England ; ſhe could not proceed without comin 

to refit, immediate Notice to Inſurers, with Offer to abandon, This is total Loſs 1bid, 
If a Ship is taken, retaken, and arrived in England before the Inſured offers to 
abandon» and is afterwards brought to the Port of Delivery, and has ſuſtained no 
Damage from the Capture, he cannot recover for a fetal but only an average Loſs, 
Hamilton v. Mendez, T. 1 Geo. 3, 2 Bur. 1198. In AQtion on the Caſe, on Policy 
of Inſurance, tho* the Declaration is for a total Loſs, and Damages laid for ſuch, and 
Plaintiff only proves an average Loſs, and does not attempt to prove a total Loſs, yet 
be may recover as for a partial Loſs. Gardiner v. Creaſdale, H. 33 Geo. 2. 2 Bur. gog. 
— The Duty ariſes on the Ship's Arrival and landing her Cargo, the Inſured has 
ihena Right to Jisfaction, to be paid ſuch Proportion of the prime Coſt, or Value inthe 
Policy, as correſponds with the Proportion of the Diminution in Value occaſioned by the 
Damage; and the Adjuſtment muſt be according to the Value at that Time, and not 
depend on Speculations or future Events. Thus A. inſures Sugars to Hamburgh, at 
30/1. per Hogſhead, it is damaged and therefore, only, muſt be immediately ſold; the Va- 
lue of. Sugar undamaged is then 23/. of this damaged Sugar 20/. A. ſhall pay the ſame 
Proportion of 3/, as 3/. (the Difference between 237. and 200.) is of 231, that is, three 
twenty thirds of 3ol. Lewis v. Rucker, P. 1 Geo. 3. 2 Bur. 1167, Ina Declaration 
on a Policy ſigned by an Agent, Plaintiff need not lay different Counts, one as ſigned 
by the Principal, and another as ſigned by the Agent, duly authorized; either is ſuf- 
ficient. Nickleſen u. Croft, T. 1 Geo. 3. 2 Bur. 1188. If a Ship is inſured from 


London to Halifax, warranted to depart with Convoy from Portſmouth, and before the 


arrives at Portſmeuth the Convoy is gone, (to that the Inſurer runs no Riſque for the 
remaining Part of the Voyage) he ſhall return Part of the Premium, Stephenſon v. Snoxv, 
M. 2 Geo. 3. 3 Bur. 1237.— An Agreement between the Inſured and the firſt Under- 
writer,“ That he ſhall not be bound by his figning the Policy,” renders the Policy 
fraudulent. Willen v. Ducket, M. 3 Geo. 3. 3 Bur. 1361. A traudulent Policy 
mall be delivered up, and the Premium returned, deduQing Coſts. Tbid. If a Man 
who has lent Money on B-{t:mree or R-/pindentia ivlures on Geeds, he cannot recover; 
for Battemree or Reſton cntia mult be ſpecified in the Policy. Ever v. Black, I. z. 
Geo. 3. 3 Bur. *394 —lf a Ship warranted neutral Property, is by ftormy Weather 
wrecked, ſunk and loſt; and it appears ſhe was oot neutial Property when loſt, the In- 
ſured cannot recover. Mlman v. Muilman, T. 3 Guo, 3. 3 Bur. 1419.—If there are 
Articict of Agreement, that when any Ship wheceia any Member has Property is loſt, 
the Reit ſnall co: tribute to ſuch Lois; and if any would ceaſe to be a Member, he muſt 
give ſix Months Notice, A. has Property, but parts with it before the Loſs, but agrees 
with the Purchafoi to pay so, if Lois happens, and has not given Notice of ceafing 
to be a Member, he ſhali recover on the Articles againſt the other Members. Reed v. 
Ce, T. 4 Geo. 3- 3 Bur. 1512.— Average fiznites, a Contribution to a general Loſs: 
It aiio ſigniſies a particular partial Loſs. Fi!/en v. Smith, T. 4 Geo. 3. 3 Bur, 1880 — 
Ii Coin is inſured free from Average, une general, er the Ship be flranded, and the Ship 


- 4+ obliged in a Storm to cut away and leave her Cable and Anchor, and runs into Port to 


refit, then proceeds to the Port of Delivery, and delivers the Corn which is damaged by 


the Storm, the Inſured cannot recover, Iid. In Infurances on Laſt-India Ships, it is 


not necefiary to diſelo e that there has been a new Agreement to detain the Ship a Year 
longer in the Ind:er, than the enlarged Time provided for by the Charter-party; for 
this is the Courſe of that Trade, which the Under-writers are preſumed to know; and 
this Detent ion, and it: Conſequences, are Part of the Riſque they injure. Salvadere v. 
Hopkins, Heaton v. Rucker, and ſeven more Cauſes, T. 5 Geo. 3. 3 Bur. 1707.— 
A warlike Fort may nct be infured by the Governor ; but a nominal Fort, really a Fac- 
tory, and only defenſible againſt black Natives, may be inſured by a Governor, who is 


2 Merchant, and not a Military-man. Carter v. Ecehm, P. 6 Geo. 3. 3 Bur. 1908. 


Such Iuuſrance s good, tho? the Inſured does not viſcloſe ſuch Conditions of the 
Place as dc not atteQ tae Riique inſured agaiuſt; nor his Speculations, that the guard 
might 
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reſerved than the Statutes allow, by Reaſon of the Hazard the Lender runs, 

and being found uſeful for Navigation and Commerce Þ. + In Latch 
: 5 252. it is ſaid 

Bottomry is ſo called, where the Maſter takes up Money by way of Loan, for the Uſe of the Ship, 

and pledges the Bottom or Keel of the Ship for Security of Payment. 


As where A. lends B. 100/. to freight a Ship abroad, and they agtee, 2 Rol. Rep. 
that, if the Ship comes home ſafe, A. ſhall have 150l. and that if ſhe dos. 
not, that he ſhall loſe the 100“. this is not Uſury, but good by the Col. Sn. l. 
tom of Merchants, becauſe of the great Perils at Sea, and both Principal 208, 508. 
and Intereſt run the ſame Hazard of being loſt ; but if the Principal bei Keb. 53g, 
ſecured, and the Intereſt only depend on an Hazard, if it be more than is 711. 
lawful, it is Uſury 4. Ts Cone 

traQt be 5 
made, by Colour of Bottomry, to evade the Statute of Uſury, it will be uſurious. 4 Com. Dig. 193. 


(E. 4.) E 


So where the Condition of a Bottomry-Bond was, that if the Obligor, or Lev. 54. 

the Ship, or the Goods, return ſafe, then to pay more than the legal In-Sid. 27. 

tereſt ; this was adjudged good by the Cuſtom of Merchants, though it 

depends on many Contingencies ; and though the Obligee may be ſaid to 

run little Hazard; and though any of the Contingencies become im- 

poſſible; as if the Obligor die before his Return, Cc. yet the Bond re- 

mains payable, contrary to the genera! Rule of Law in ſuch Caſes ; for the 

Law ſupplies thote Words, 20h1ch ſhall firſi happen, and forecloſes the Elec- 

tion of the Obligor, and gives it to the Obligee to take his, on which the 

Contingencies ſhall firit happen. "SKEW 

The Plaintiff entered into a penal Bord of Bottomty to pay gol. per 2 Chan. Ca. 

Month for 50l. the Ship was to go from Folland to the Spaniſh Iſlands, 130. 

and fo to return for England; but if ſhe periſhed, the Defendant was to loſe 

his 5ol. She went accordingly to the Spano Iſlands, took in Moors at 

Africk, and upon that Occaſion went to Barbadves, and then periſhed at 

Sea; the Plaintiff, being ſued on the Bond and Penalty, ſought Relief in 

Equity, pretending that the (a) Deviation was of Neceſſity; but his Bill (a) If a Shi 

was diſmiſſed, ſaving as to the Penalty. þ 9” inn” rg 
her Voyage, 

— is _ loſt, the Plaintiff, who had lent Money on her Hull, ſhall recover. Skin. 262-3. [vide 

In. 152. 8 


J. S. entered into a Bottomry-Bond, whereby he bound himſelf in Con- Vern. 263. 
fideration of 400/. as weil to perform the Voyage within ſix Months, as f 
at the ſix Months End to pay the 4oo/l, and 401. Premium, in caſe the . Pe 
Veſſel arrived ſafe, and was not loſt in the Voyage; and it fell out, that 
J. S. never went the Voyage, whereby his Bond became forfeited ; and he 
preferred a Bill to be relieved, and in regard the Ship lay all along in the 
Port of London, fo that the Defendant run no Hazard of lofing his Prin- 

Cipal ; the Lord Keeper decreed, that he ſhould loſe the Premium of gol. 
and be contented with his ordinary Intereſt. *PaveG 
* A Pait-Owner of a Ship borrowed Money of the Plaintiff upon a Bot- N. 5 
tomry-Bond, payable on the Return of the Ship from the Voyage; ſhe was — K-3-0 
| | then Turner, 


CC 


might make them a Viſit, being unable to act elſewhere; nor that the Enemy deſigned 
to attack them the Year before. id. If the Inſured conceals from the Under-writer 
any Circumſtance that increaſes the Riſque, the Policy is void. 16:4, ——lIf the Under- 
writer inſures a Ship as on her Voyage, which he privately knows is arrived, an Action 
lies to recover the Premium from him. 15:d,——PFaQs only, not Speculations, are to 
be diſcloſed, Vid. The Inſured need not tell the Under-writer what he a&zally 


knows, what he ovgh: to know, what he takes upon himſelf the Knowledge of, or what 
he waives being informed of. 1bid, 
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N 
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Holt 427. 
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then going in the Service of the Eaft-India Company, and the Eaff- India 
Company broke up the Ship in the {ndies ; the Owners brought their Ac- 
tion againſt the Company, and recovered Damages, but they did not 
amount to a full Satisfaction; and the Obligee brought his Bitl to have his 
proportionabie Satisfaction out of the Money recovered ; but his Bill was 
diſmiſſed, and he left to recover as well as he could at Law; the Court de- 
charing, that they would never aſſiſt a Bottomtry- Bond, which carried an 
unreaſonable Intereſt. 0 

19 Geo. 2. Reguiniing luſurance on Ships belonging to the Subjects of Great Bri- 

G37» tain, and oa Merchandizes or Effects laden thereon. 


_— * th. ** 
2 ̃ͤ 9 — * 


(L) Df Bills of Exchange: And herein, 


1. Of the Nature and different 1 * of Bills of Exchange and negotiable 
otes. | 


— UU 


1. Of Foreign Bill;, 


Sooke Ao; EC i HE Cuſtom of Merchants, in Relation to Foreign Bills of Exchange, 
tiquity of ſeems to have prevailed I ime out of Mind; and was at firſt introdu- 
Exchange, ced for the Expedition of "Trade and its Safety, and to prevent the Expor- 
_ Molloy tation of Money out of the Realm ; and hath therefore been always counte- 
Wayne 169. nanced and —_— as a Matter of great Eaſe and Advantage to Trade, 
— That the and is now become Part of the Law of the Land; and as Bills of Ex- 
trueMeaſurechange ate eſtabliſhed merely by the Cuſtom of Merchants, and for their 
of Exchange Benefit ; fo their Rules and Cuſtoms are allowed to preſcribe their Form 
i Va- and ſeveral Properties, as to their creating Engagements oa the Parties that 
lue for Va- Are concer ned in them. 

lue. 6 

Molloy 273.— Where the King of Neg lowered his Coin, this is not to prejudice the Drawer here, 
— That originally there could be no Exchange, without the King's Licence. Molloy 274. 


Rol. Abr.6. By this Cuſtom, if a Merchant abroad draw a Bill on a Merchant here, 
= Jac. gr wiceverſa, requeſting him to pay acertain Sumof Money, and the Drawer 
Gro. Car. ſets his Name to it ; this amounts to a Promiſe to pay, and ſubjeQs him, 
301. though but a collateral Engagement, to an Action on the Non-payment. 
Cro Car. And if the Drawee, or he on whom the Bill is drawa, refule to accept 
301 it, or, having accepted it, refuſe to pay it, the Payee, or he in whoſe Fa- 
vour it is drawn, may proteſt it, and ſhall recover againſt the Drawer, not 
only the principal Sum, but likewiſe all Intereſt, Coſts and Damages, by 
Reaſon of the Proteſt or Refuſal of Acceptance, or Payment of the Money. 
Carth. 3. But though the Cuſtom of Merchants, in Relation to Bills of N 
Renc ev ver, be eſtabliſhed by the Common Law, and ſuch Bills, being Securities for 
Axten, Money, are of great Credit among them ; yet are they not allowed to be. 
Show. 341. Securities of as high a Nature as Bonds or Specialties; and therefore it hath 
22 o been adjudged, that a Bill of Exchange is within the Statute of (a) Limi- 


4 Mod. 10g. ations, and mult be ſued for within fix Years after it becomes payable. 


for Value received, ſuc rs of Account, as are ime ed 
erchants Accounts, Carth. 226, — Eide 


pl. 2. (a) Nor are Bills of E 
b 


111 ES 


VideHead of Alſo a Bill of Exchange is to be conſidered as a ſimple Contract Debt 
1 in a Courſe of Adminiſtration, which an Executor or Adainiftrator cannot 
::7raters, diſcharge before Debts by Bond, without being guilty of a Devuſfa uit. 
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* So if a Merchant in London dra. a Bill of Exchange on his Corteſpon- Page 603 


dent in Wee in Favour of J. S. and the Bill is refu d, and J. F. dies Carth. 373. 
inteſtate, his Adminiſtrator, on Letters of Adminiſtration taken out in 7eomanover, 
Durham, cannot bring an Attion, on the Cuſtom of Merchants, apainff the ba. 

— Comb, 392. 


Drawer, LED; the fame in London; for that a Bill of Exchange is not g. C. 
EIA ng [to a Bond or Specialty, which are the Deceaſed's Goods, where they 

happen to be at his Death, but is a {1mple Contract, which follows the Per- 
Te Dots, 257 rakes bona notabilia where the Debtor reſides ; 


0 
LL Ae Gupht to Have been taken out in Londay, | 
Alſo this Cuſtom ſhall not prevail againſt the Privilege of Infants, fo as 


to bind them ; and accordingly it hath been adjudged, that if an Infant . 160. 
draw a Bill of Exchange, Infancy is a good Plea in Bar to an Action er, F 


brought againſt him F. riſon, 
F Or it may 
be given in Evidence on the general Iſſue. 


Bills of 8 ate uſually drawn payable on Sight, ſo many Days af- Molloy 256. 
ter Sight, or after Date, or on ſingle, double or treble(@) Uſances; and it la) An 
is frequent to draw two or three for the ſame Sum, and of the fame Date, Uſance is 


for fear of Loſs or Miſcarriage, which carry a (5) Condition with them —. 1 
that only one ſhall be paid. Montt,. 
Molloy 257. 


Show. 317. Holt 113. pl. 4. 12 Mod, 15,-——But yet varies according to the Cuſtom of particular 
Countries; and therefore, where the Plaintiff declared on & Bill of Exchange drawn at Amſterdam, 
payable at London, at two Uſances, 2nd did not ſhew what the two Uſances were, Judginent was 
given for the Defendant; for the Court could not take Notice of foreiga Uſances which varied, being 
longer in one Place than in another. Salk, 131. pl. 18. Buckley ver. Cambell. (5) Therefore, 
if there are three Bills for the ſame Sum, and an Action is brought on one of them, and the Plain» 
tiff declare, that the Money in Billa prædicta mentienat is not paid; this is fuficiem without aver- 
ring t, that it was not paid on the other Bills, becauſe the Sum is the ſame in all the Kills, Carth. 
510. Salk, 130. pl. 14. adjudged, See 2 Ld. Raym, $10, 3 Salk. 400. pl. 2. 7 Mod. 86, 


1 Tho? it is uſual to make ſuch Averment, if the Bill notices the others, 
2. Of Inland Bills. 


Inland Bills of Exchange are thoſe drawn by one Merchant reſiding in 5 Mod. 29, 
one Part of the Kingdom, on another reſiding in ſome City or Town with- 80, 
in the ſame Kingdom; and theſe alſo, being found uſeful to Trade and . 1.3 
Commerce, have been eſtabliſhed on the ſame Foot with foreign Bills; but 
at Common Law they differed from them in this, that there was no Cuſ- 
tom of proteſting them, ſo as to ſubje& the Drawer to Intereſt and Da- 
mages in caſe of Non-payment, as there was on foreign Bills. | 

To remedy this Inconvenience, by the ꝙ H 10 L. 3. cap. 17. reciting, 
that great Damages and other Inconveniencies do frequently happen in the 
Courſe of Trade and Commetce, by Reaſon of Delays of Payment and 
other Negte&s on Inland Bills of Exchange, it is enacted, That all and 
every Bill or Bills of Exchange, drawn in, or dated at and from any 
** trading City or Town, or any other Place in the Kingdom of England, 

* Dominion of Wales, or Town of Berwick upon Teveed, of the dum of 
*« 57. or upwards, upon any Perſon or Perſons of or in London, or any 
* other trading City, Town, or any other Place (in which ſaid Bill or Bills 


** of Exchange, ſhall be acknowled nd \ > be 
** received,) and is and ſhall be drawn payable at a certain Number of 


tation and Acceptance of the faid Bill or Bills of Exchange, (which Ac- 
Lr 


« ceptance ſhall e ſame under the Party's Hand 
„ {6 acceptin Expiration of three Days after _the {aid BIT 
EM wg, = a, or 


a 
page 604 «« Exchan ge, in the Words or Form following : 
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44 or Bills ſhall become due, the Party to whom the ſaid Bill or Bills are 
« made payable, his Servant, Agent or Aſſigns, may and ſhall cauſe the 
* ſaid Bill or Bills to be proteſted by a Notary Public, and in Default of 
* ſuch Notary Public, by any other ſubſtantial Perl n of the City, Town 
* or Flac tr the Tfekeeg Sf L- more credible Witneſſes Refaral or 
„ Neglect. Peine EE made öf due P. . K 


40 and written under a fair written Copy of the ſaid Bill of 


—- Know all Men, that 
I A. B. on the Day of at the uſual Place. of Abode of 
the ſaid have demanded Payment of the Bill, of which the above i; 
the Copy, which the ſaid did not pay; wherefore I the ſaid 
do berety proteſt the ſaid Bill, dated at this Day of | 
« Which Proteſt, ſo made as aforeſaid, ſhall within 14 Days atter making 
« thereof be ſent, or otherwiſe due Notice: ſhall _be giyen thereof to the 
« Party from whom the Taid Bill or Bills were received, who is, upon pro- 
« ducing ſuch”Proteft, to pay the ſaid Bill or Bills, together with all In- 
«© tereſt and Charges from the Day ſuch Bill or Bi were. proteſted, for 
Sick Prot The be pride © Sum, not extending the Sum of Six-peaice 
and in Default or Neglect of ſuch Proteſt made and ſent, or due Notice 
given within the Days before limited, the Perſon ſo failing or neglecting 
« thereof, is and ſhall be liable to all Coſts, Damages and Inteteſt, which 
do and ſhall acrue thereby. | 

„Provided nevertheleſs, that in caſe any ſuch Inland Bill or Bills of 
Exchange ſhall happen to be loſt or miſcarried within the Time before 
limited tor Payment of the ſame, then the Drawer of the ſaid Bill or 
% Bills is and ſhall be obliged to give another Bill or Bills of the ſame 
Tenor with thoſe firſt given, the Perſon or Perſons, to whom they are 
* and ſhall be ſo delivered, giving Security, if demanded, to the faid 
%% Drawer, to indemnify him againſt all Perſons whatſoever, in caſe the 
« ſaid Bill or Bills of Exchange, ſo alledged to be loſt or miſcarried, ſhall 
de found again.“ 


But this Statute was deficient, in that it had no EffeR, unleſs the Party, 
on whom the Bill was drawn, accepted it, by underwriting th g the ſame, which 
ew Or none Cared to do. „ :s 689 | lf 

To remedy which, by the 3E. 4 Ann. cap. g. it is enacted. That in 
* caſe, upon preſenting any Tuch Bill or Bills of Exchange, the Part 
„Parties, on whom the ſaid Bills ſhall be drawn, thall retuſe to accept the 
ſame by underwpiting the Tame as aforelaid, the Party to whom 9 laid 
* Bill or BillS'are made payable, his Servant, Agent or Aſſigns, may and 
“ ſhall cauſe the LT Bil or Bills to be] e e as 
« in Caſe of foreign Bills of Exchange; any Thing in the faid AT, or any 
* other Law to the contrary 5 for which Proteſt there ſhall 
* be paid 2 3. and no more. ; 


„Provided, that no Acceptance of any ſuch Inland Bill of Exchange 
* ſhall be ſufficient to charge any Perſon whatſoever, unleſs the ſame be 


« underwritten ar indorſcd in Writing thereupon ;. and i Bill be not 
« accepted by ſuch Underwriting or Indortement in Writing, no Drawer 


% of any ſuch Inland Bill ſhall_be lable-to pay ary Colts, Damages or Colts, Damages or In- 
« fere(t — unleſs ſuch Proteſt be made for Non-acceptance there- 
„of, and within T4 Days after ſuch Froteſt the fame be 55 or other- 
« wiſe Notice thereof be given to the Party from whom the Bill was re- 
« ceived, or left in Writing at the Place of his or her uſual Abode ; and if 
« ſuch Bill be accepted, and not 5 before the Expiration of three Days 
« after the Taid Bill al ee a0 payable hen no Drawer of ſuch 
* Bill ſhaThe compellableTo pay 6257 7% ainages or Intereſt thereup- 


% on, Unlels a Profelt made and ſent, or Notice thereof be given in 


« Manner and Form above-mentioned; nevertheleſs, every er of 
* ſuch Bill f ſhall be liable to make Payment of Colts, Dama ges = Hfereſ 


— MY br En ST 
8 OY upon 


MERCHANT and MERCHANDIZE., 


« upon ſuch Inland Bill, if an one Proteſt be made for Non- acceptance or 
« Non-payment thereof, or Notice thereof be ſen:, given or left, as afore- 
« ſaid. 5. 85 — — 

« Provided, that no ſuch Proteſt ſhall be neceſſary, either for Non- 


« acceptance or Non-payment of any Inland Bill of Exchange, unleſs the 
« Value be agknouledged ed cancelled ee Bill to be received; 
« and unleſs ſuch Bill be drawn for the Payment of 207. or upwards, 
« * and that the Proteſt, hereby required for Non-acceptance, ſhall be *Page 605 
« made by ſuch Perſons as are appointed by the above Statute 9 & 10 
%.. 3. cap. 17. "DA I AIG 
And it is further enacted by the ſaid Statute 3 & 4 Ann, cap. 9. That 
if any Perf: th accept any ſuch Bill of Exchange, for and in Satis- 
« fadtion of any former Debt, or Sum of Money formerly due to him, the 
« ſame Thall be accounted and efteemed a full and complete Payment of 
« ſuch Debt ; if Tuch Perſon, accepting of any ſuch Bill for his Debt, doth 
4 not take his due Courle to obtain Payment thereof, by endeavouring to 
get The Tame accepted and paid, and make his Proteſt as aforeſaid, either 
« tor Non-acceptance or Non-payment thereof. 2 
« Provided, that nothing herein contained ſhall extend to diſcharge an 
« Remedy t — Perſon may have againſt the — — ptor or In- 
„ dorlor of tuc ] T. Ales — 6 GE A A 


T Bills of Exchange how chargeable with Poſt Duties, ſee 6 Geo. 1. c. 21. f. 61, 52. 


3. Of promiſſory and negotiable Notes. 


The Increaſe of Trade, and Neceſſity of Paper Credit, put Bankers and Salk. 24. pl. 
others upon an Expedient of bringing promiſſory Notes within the Cuſtom S., 129. Pl. 
of Merchants, and making them negotiable, as Inland Bills of Exchange; z 1.4 Raym. 
but this the Judges would not admit of, promiſſory Notes being only con- 355. 
ſidered, by the Common Law, as Evidences of a Debt, and not aſſignable 6 Made. 29. 
or negotiable in their own Nature, 

But it being found neceſſary to make uſe of this Kind of Credit, by the 
(a) 3 & 4 Ann. cap. 9. reciting, that whereas it hath been held, that (a) Made 
Notes in Writing ſigned by the Party who makes the ſame, whereby ſuch N 
Party promiſes to pay unto any other Perſon, or his Order, any Sum of. 44 "ig 
Money therein mentioned, are not aſſignable or indorſible over within the 
Cuſtom of Merchants to any other Perion ; and that ſuch Perſon, to whom 
the Sum of Money mentioned in ſuch Note is payable, cannot maintain an 
Action, by the Cuſtom of Merchants, againſt the Perſon who firſt made 
and ſigned the ſame ; and that any Perſon to whom ſuch Note ſhould be : 
aſſigned, indorſed, or made payable, could not, within the faid Cuſtom of A Promiſe 
Merchants, maintain any Action upon ſuch Note againſt the Perſon who ELD 
firſt drew and figned the ſame ; therefore to the Intent to encourage Trade SS. 
and Commerce, which will be much advanced, if ſuch Notes thall have the &, Tnot 
ſame Effect as Inland Bills of Exchange, and ſhall be negotiated in like within the _ 
Manner, it is enadted, “ That all Notes in Writing, that ſhall be made 28 Ing 2 
* and ſigned by any Perſon or Perſons, Body Politick or Corporate, or by A Note to : 

| | A, tor 
Value received, is within the Statute, tho' without the Word“ Order.” Sel, Caſ. Evid. 8. So 
one 7 two Months after a Ship paid off. Stra. 24. One to pay 300 /. to B. or Order in three 


% 


comg of Age, and ſpecifying the 

up Horles and Wharf, and to 

Sira, 264.” Bo to pay Money, Value received 
Vor. III. Yy | « the 


MERCHANT AUF MERCHAN DIZ E. 


& the Servant or Agent of any Corporation, Banker, Goldſmith, Merchant 


cc 


«c 
«c 
46 
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«6 
«c 
«« 
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«c 
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or Trader, who is uſually intruſted by him, her or them, to ſign ſuch 
romiſſory Notes for him, her or them, whereby ſuch Perſon or Perſons, 
ody Politick and Corporate, his, her or their Servant or Agent as afore- 
ſaid, doth or ſhall promiſe to pay to any other Perſon or Perſons, Body 
Politick and Corporate, his, her or their Order, or unto Bearer, any 
Sum of Money mentioned in ſuch Note, ſhall be taken and conſtrued 
to be, by Virtue thereof, due and payable to any ſuch Perſon or Per- 
ſons, Body Politick and Corporate, to whom the ſame is made payable ; 
and alſo every ſuch Note payable ta any Perſon or Perſons, Body Poli- 
tick and-Corporate, his, her or their Order, thall be aſſignable or indor- 
ſible over, in the ſame Manner as Inland Bills, of Exchange are "of may 
be according to the Cuſtom of Merchants; and that the Perion & Per. 
ſons; Body Politick and Corporate, to whom ſuch Sum of Money is or 
ſhall be by ſuch Note made payable, ſhall and may maintain an Action 
for the ſame in ſuch Manner as he, ſhe or they might do upon an Inland 
Bill of Exchange, made or drawn according to the Cuſtom of Merchants, 
* againſt the Perſon or Perſons, Body Politick and Corporate, who or 
whoſe Servant or Agent, as aforeſaid, ſigned the fame ; and that any 
Perſon or Perſons, Body Politick and Corporate, to w:.,.u ſuch Note 
that is payable to any Perſon or Perſons, Body Politick and Corporate, 
his, her or their Order, is indorſed or aſſigned, or the Money therein 
mentioned, ordered io be paid by Indorſement thereon, ſhall and may 
maintain his, her or their Adion for ſuch Sum of Money, either againſt 
the Perſon or Perſons, Body Politick and Corporate, who or whoſe 
Servant or Agent as aforeſaid ſigned ſuch Note, or againſt any of the 
Perſons that indorſed the fame, in like Manner as in Cafe of Inland Bills 
of Exchange; and in every ſuch Action, the Plaintiff or Plaintiffs ſhall 
recover his, her or their Damagesand Coſts of Suit ; and if ſuch Plaintiff 
or Plaintiff's ſhall be nonſuited, or a Verdict be given againſt him, her or 
them, the Defendant or Defendants thall recover his, her or their Coſts 
againſt the Plaintiff or Plaintiffs ; and every fuch Plaintiff or Plaintiffs, 
Defendant or Defendants reſpectively recovering, may ſue out Execution 
for ſuch Damages and Coſts by Capias, Fieri facias, or Elegit. 
And it is further enacted by the faid Statute, ** That all and every ſuch 
Actions ſhall be commenced, ſued and brought within ſuch Time, as is 
appointed for commencing or ſuing Actions upon the Caſe, by the Sta- 
tute 21 Fac. 1, cap. 16. ſed. 3. of Limitations. 
Provided, that no Body Politick or Corporate ſhall have Power, by 
Virtue of this Act, to Iſſue or give out any Notes by themſelves or their 
Servants, other than ſuch as they might have iſſued, if this AQ had 
never been made.” | 


It hath been adjudged, that a Note wrote by the Plaintiff, and ſubſcribed 


Aſv ver. Ba- by the Defendant, is a Note made and ſigned by the Defendant within this 
ren, in B. R. Act; for the Signing or Subſcribing is the Lien, and the Writing or Making 
is only the mechanical Part of it. : 


man. 


Z. 


What ſhall be ſaid a Bill of Exchange, or negotiable Note, within 
the Cuſtom of Merchants. 


As 


MERCHANT AND MERCHANDIZE. 


As to the Form of the Bill, it is faid, that the ſame Strictneſs and e Mod. 28) 
Nicety are not required in penning of Bills current between Merchant and Bee 2 Ld. 
Merchant, as in Deeds, Wills, Ic. on the other Hand, it may happen, Gib C“ 
that a Writing may have the Form of a Bill of Exchange, and yet be 94. 
otherwiſe. 

As if A. draw a Bill upon B. in this Form, Sir, you are to pay S. S. /oPaſch. 10 
much of the Money belonging to the Governors and Company of Devonſhire Geo. Jenny 
Miners, Cc. this is no fach Bill of SG as will intitle C. C., to an Ac- 1 5 — 
tion againſt the Drawer on the Cuſtom of Merchants; for it is only a Di- —— 
re&ion or Appointment to The Calhier to pay the Money, and that out of a Stra. 591. 
particular Fund, and doth not anſwer the Neceſſity of Trade, not being a 2 Ld.Raym, 
negotiable Bill, or made indorſible over; and charging the Drawer on ſuch 1361. 

a Note, would be liable to this further Inconveniency, that hereby every 
one, who gives his Steward an Order or Authority to pay Money, might 
be charged for Non-payment. 

So a Bill drawn by A. upon B. requiring him to pay C. 7 J. every 2 
Month out of the Annuity, or growing Fund of the Drawer, is no Bill , {2/9 
of Exchange, nor the Drayee liable, though he accepted ſuch Bill ; for L ig B. R. ad- 
concerns neithef?T rade nor Credit, but is fo be paid out of the growing Judged. 

Suhſiſtence of the Drawer ; fo that if the Party die, or —— 5e taken. F ge 607 


1 
— 


away, the Payment is to ceale and determine. Forteſe 281. 
3 2 Ld. Raym. 
2362: 


Alſo it hath been reſolved, that if A. give a Note to B. for the Payment 4 Nod. 242. 


of aSum of Money when he the faid 4. ſhould marry ſuch a one ; B, cannot S0. Fon 


bring an Action on ſuch Note, and declare as on a Bill of Exchange, Tetting ver. Garret. 
forth the Cuſtom of Merchants, Cc. for that in "Talk there hs no Tock 
CultomJBemg only an Agreement founded on a Marriage-Brokage, and to 
pay Money on a collateral Contingency ; which Contingency cannot be 


called Trading, fo as to come within the Cuſtom of Merchants. 
But it hath been held, that a Note drawn in theſe Words, I promiſe to Paſch. 11 


Account with |. 8, or bis Order, for 501. Value received by me, &c, is a good > — 1 
negotiable Note, within the. Statute (a) 3 & 4 Ann. cap g. and that the Lea. Stra. 
Word Account ſhall be conſtrued the ſame as to pay, and not to render an 629. 
Account as Factor or Baiſiff; and the rather, becauſe he is not only ac- 2 Ld.Raym. 


countable to J. S. but likewiſe to his Order; which he cannot be as Factor | 3. * 
or Bailiff, and therefore it muſt be to pay the Money to the Indorſee, or nid to have 


Order of y S. been reſo] ye 
ed, in the 
Caſe of Smith ver. Boheme, 1 Geo. 1. that a Promiſe to pay J. S. 70 J. or ſurrender the Principal, is 
not a negotiable Note within this Statute. 2 Ld. Raym. 1362. Gilb. Caf. 93. See 2 Ld. Raym. 
1396,——So in the Caſe of Appleby ver. Biddelph, a Note in theſe Words, I promiſe to pay J. S. e 
much Meney, if my Brother does not pay it within ſuch a Time, was held not to be a negotiable Note 
within the ſaid Statute ; becauſe the Drawer's becoming a Debtor depended on a Contingency, and 
was not ſo originally. Stra. 629, 


It hath been reſolved, that a Bill of Exchange drawn by a Gentleman, Carth. 82. 
who is no Trader, ſhall notwithſtanding make him reſponſible within the Show. 125. 
Cuſtom of Merchants; for otherwiſe Perſons of Diſtinction travelling i” Z " 
abroad would ſuffer in their Credit; and it might bring a general Inconve=q,, 1 
niency on Trade itſelf, when it came to be known to foreign Merchants, 182. S. C. 
that there were ſome who, though they took upon themſelves to draw Bills ill reported, 


of Exchange, yet were not liable to the Payment thereof. 


2% | 172 3. Who 


MERCHANT any MERCHANDIZE. 


3. Who ſhall be ſaid liable to the Payment thereof; and therein of 
ſuing the Drawer, Indorſor or Acceptor. 


( ) That if It is clear, that (a) every Drawer of a Bill is liable to the Payment 
* f thereof, as is every (b) Acceptor and Indoi ſor; alſo, (c) if there are teveral 


Drawers Indorſors of the fame Bill, the laſt Indorſee may bring his Action againſt 
ſubſcribe, the IT Tadorſgr, or any of them, Tor the Indoriement is , a new Bill, 
a a- en We eee — 

. or at leaſt a NA as ſome Books exprels it, by the Indorſor, that the | 
Toy 278. : | 

(b) And 


having once accepted it, cannot afterwards revoke it. Molloy 283. (c) Skin. 343. pl- 11. Id. 
Raym. 181. Stra. 479. b 


Molloy 273. So if a Bill be drawn upon A. and he accepts it, and afterwards refuſes 
Payment, upon which the Bill is proteſted, the Perſon to whom it_is pay- 
able may bring ſeveral Actions againſt the Acceptor and the Drawer; for 

3 the Proteſt 5 no 5 of the — 2 ie 5 4 

3 Mod. 86. But ought e Drawer, Acceptor and Irdorfor, are all liable, yet the 


— 880, . 0 ; yet until Tuch Satisfaetion Is luch SatiefaQtion 1s aGually 
is 2c, had, be may ſue II any of them; and according]y it was adjudged in 
= "Rh the Exchequer-Chamber, where the Caſe was, An IndorſeeTued the Drawer, 
E 4.32.8. C. and had Tude nent araint ENT and b [Judgment againſt Rim; and he alſo brought an Action againſt the 
—_— vere Indgiſar. to which the Indortor pleaded the Judgment againſt the Drawer, 
. ut the Plea was held III tor that the_Judgment was no SausfaQion, with- 
: out which the Party could not PE barred of the emedy which he had 
againſt the other. _ 
*Page603 And not only the Drawer, Acceptor and Indorſor are liable, but alſo by 
Molloy 281, the Cuſtom of Merchants, if one Merchant draw a Bill which is proteſted, 
44585 ir one and another hearing thereof declare that he, for the Honour of the (4) 
fabſcribe for Drawer, will pay the Contents; and thereupon ſubſcribes in theſe or the 
the Honour like Words, / the under-wri:ten do bind myſelf as Principal, according to 
of him who the Cuſtom of Merchants, for the Sum mentioned in the Bill of Exchange, 
r whereupon this Proteſt is made, &c. this ſhall as effectually bind him, as if 
ofthe Draw- he had been the original Drawer; and by this the Perſon to whom the Bill” 
er. Carth. is payable hath his Remedy, both againſt ſuch Perſon, as Surety, and allo 
129, 130. againſt the Principal; but the Principal, or original Drawer is liable to 
Lut. 196. him who thus ſubfcribes for his Honour. 
10 Mod, 36, If A. draw a Bill on B. who has Effects of his in his Hands, and B. ac- 
37+ cepts the Bill, which is afterwards proteſted for Non-payment, and the Bill 
is afterwards indorſed to A, the Drawer, he may maintain an AQtion as 
Indorſor againſt B. but if there had been no Effects of A.'s in the Hands of 
B. ſo that the Acceptance was only for the Honour of A, the Drawer, he 
could have no Action; for thereby the Money would be recovered only to 
be repaid again. „ 
Salk. 126. It hath been held by ſome Opinions, that though an Indorſor be liable, 
2 ae that yet, in an Action againſt him, it muſt be alledged in the Declaration, 
pl. 10. 33. chat the Money was demanded of the Drawer, he being the Principal 
Debtor, and the Indorſor only a Surety, warranting Payment in caſe the 
Drawer made Default; but the better Opinion ſeems to be, that this is not 
material, every Indorſor being to be conſidered as making a new Bill, or 
Note, on whoſe Credit alone perhaps the Money was given, and the Drawer 
not at all known to the Indorſee ; but it ſeems to be more adviſable to give 
it in Evidence, that there was a Demand on the Drawer, or an Endeavour 
(eyrhechiefto find him out; but this alſo hath been thought by (e) ſome not to 
Juſtice:H-/t, be neceſſary, 
Raymondand 


Eyre held, that a Demand on the Drawer was requiſite to be given in Evidence, the Indorſor's En- 
gagement being only conditional.—-But Parker, Prat?, and King held it not to be neceſſary ; ſaid by 
Lord Hardwicke, Mich. 10 Geo. 2. to have been ſo ruled by them at the Sittings z and of the latter 
Opinion he ſeemed to be himſelf; and h eld it clearly, not to be neceſſary to alledgeit in Fleading. 


4. Who 
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4. Who ſhall be faid intitled to the Money. 


The Money is to be paid to him in whoſe Favour the Bill is drawn, or Carth, 130. 
to the Indorſee, in caſe it be indorſed over; of which Indorſement it ſeems 
the Drawer, Acceptor and Drawee muſt take Notice at their Peril ; alfo, 
if there are ſeveral Indorſors and Indorſees, the laſt Indorſee is intitled to 
the Money. 

If a Bill of Exchange is made payable to A. who indorſes it to B. who Show. 163. 
indorſes it to C. which is proteſted for Non-payment ; B. may bring an 22 ver. 
Action on this Bill, notwithſtanding his Indorſement. n 2885 

if A. draw a Bill of Exchange, payable to B. for the Uſe of C. and carth. g. 
B. for valuable Conſideration, indorſes it over to D. D. may bring an skin. 264, 
Action againſt A. the Drawer; and he cannot plead, that the Money Pl. 2. 
was extended in his Hands at the Suit of the King, for a Debt due 
from C. for C. being only Ceſtui que Truſt, had only an equitable Inte- 

*relt, and no (a) legal Remedy for the Money; and B. is only reſponſible = Page 609 
in Equity to C. for the Breach of Truſt. Show. g. 8. C. 


Cramling ten, adjudged, and affirmed in che Excheguer- Chamber. 2 Vent. 309g. S. C. adjudged it ap- 
pearing that the Bill was indorſed before any Sciſure, or Writ of Extent iſſued out, and that an In- 
dorſement on ſuch Bill was good, by the Cuitom of Merchants. (a) So in Debt on a ſingle Bill 
made to A. to the Uſe of him and B. the Defendaat pleads a Releaſe made to him by B. and on 
Demurrer it was adjucged for the Plaintiff without Difhculty ; for B. is no Party to the Deed, and 
therefore can neither ſue nor releaſe it; but it is an equitable Truſt for him, and ſuable in the Chan- 
cery, if A. will not let him have Part of the Money; and the Book of E. 4. cited, that he might 
releaſe in ſuch Caſe, was denied to be Law. Lev. 235. y ver. Ward. | 


5- Of the Indorſement. 


Indorſement is a Term known in Law, which, by the Cuſtom of Mer- 
chants, thlpgfers the Property of the Bill or Note to the Indorſee; and is Ry = 
uſually made he Back of the Bill, and muſt be in Writing ; but the 37. MENTOR 
Law hath not appropriated any fet (5) Form of Words, as neceſſary to this 2 Ld. Raym. 
Ceremony; and therefore it hath been held, that if a Man write on the 810. 
Back of a Bill of Exchange, his is t9 be paid to J. S. or, the Contents of this 3 mm 400. 
Bill is to be paid to J. S. and ſets his Hand to it, this is a good Indorſe- (% 3 


ment. dorſement 
ſet forth in 
theſe Words, Inderſadit ſuper Billam illam content” bille illius folvend), is ſufficient after Verdict, 
without ſhewing that it was ſubſcribed. Salk. 130. pl. 14. The bare Indorſement of « Name trans- 
ters no Property, and though | 


lied any Time before the Note is given in Evidence, 
yet that has been denied after. Theo. Evid. 84. See 2 Str. 1103. 2 Barnes 36T. 2 Bur. Rep. 


1225. Str. 567. Com. Rep. 311, 312. 


So if Achaxing a Bill of Exchange, writes his Name on the Back of it, Salk. 126, 
and ſends it f& J, S. his Friend, to get it accepted, which is done accord- 4: = 
ingly ; A. not tanding his Name, may bring an Action againſt the Ac- Piper. F 
ceptor ; although ohjected, that the Property was transferred to J. S. for Molloy 281. 
J. S had it in his Power, either to act as Servant or Aſſignee; and if hes. P. and 
had filled up the Blank Space, making the Bill payable to him, that would _ ＋ * 2 
have witneſſed his Election to have received it as [ndorſee ; but that being H ——_ 
omitted, his Intention is preſumed to act only as Servant to A. whole Nerchants. 
Name he would uſe only in order to write the Acquittance over it, 

A Bill payable to a Man's Order is payable to himſelf, and he 9 130. 


bring an Action thereon, averting that he made no Order, Cc. Comb. 401, 
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Carth. 403- So where a Bill of Exchange was indorſed in this Manner, Pay the Con- 
oy ver. tents of this Bill unto the Order of J. S. who brought his Action as Indorſee, 
| Tomfret. averring he had made no Order to any Body to receive the Money; and 
on Demurrer, becauſe that J. S. could not maintain an Action, becauſe 
the Indorſement was not to him, but to his Order, the Court held the 
Action well brought againſt the Indorſer ; and that among Tradeſmen, this 
Form of Indorſement is commonly uſed, although it is intended to be made 
Payable to the Perſon whoſe Order 1s mentioned. 
Salk. 1123. As to the Indorſing of Bills, a Difference has been taken between a Bill 
pl. 2. payable to J. S. or Bearer, and J. S. or Order; that the firſt is not aſſign - 
3 Lev. 299. able by the Contract, ſo as to enable the Indorſee to bring an Action, if 
— — 133. the Drawer refuſe to pay; becauſe there js no ſuch Authority given to the 
vl. 11 Party by the firſt Contract, and the Effect of it is only to diſcharge the 
Comb, 204, Drawee, if he pays it to the Bearer, though he comes to it by Trover, 
466. Theft, or otherwiſe; but when the Bill is payable to J. S. or Order, there 
an expreſs Power is given to the Party to aſſign, and the Indorſee may 
maintain an Action. 
Salk. 123. Alſo, though an Aſſignment of a Bill, payable to J. S. or Bearer, be 
Pl. 2. 133* no good Aſſignment to charge the Drawer with an Action on the Bill, yet 


— = 1 it is a good Bill between the Indorſer and Indorſee, and the Indorſer is li- 
5 —"x to an Action for the Money; for the Indorſement is in Nature of a new 

ill. 
Salk. 125, So it hath been adjudged, that an Indorſee of a Bill, payable to F. S. or 
pl. 2. Bearer, may maintain an Action againſt the Drawer; on alledging a ſpecial 


3 Lev. 299. Cuſtom, that ſuch Bill ſhould bind him; which Cuſtom is ſo found or 
confeſſed by the Defendant, 

*Pagebio * Alſo in Caſes of Bills purchaſed at a Diſcount, there is ſaid to be this 

Salk. 128. Difference, that if it be a Bill payable to A. or Bearer, it is an abſolute Pur- 
chaſe ; but if to 4 or Order, and it is indorſed Blank, and filled up with an 
Aſſignment, the Indorſer muſt warrant it as much as if there had been no 


Diſcount. 
Salk. 126, A Bank-Bill payable to A. or Bearer, being given to A. and loſt, was 
Pl. 5. found by a Stranger, who transferred it to C. for a valuable Conſideration; 


C. got a new Bill in his own Name; and per Holt Ch. J. A. may have Tro- 
ver againſt the Stranger who found the Bill, for he had no Title ; though 
Payment to him would have indemnifed the Bank; but 4. cannot maintain 
Trover againſt C. by Reaſon of the Courſe of Trade, which creates a Pro- 
perty in the Atlignee, or Bearer. 
10Mod.246. A Note payable to a Feme-ſole, or Order, who afterwards marries, 
— £_g= ., Can only be indorſed by the Huſband, It may be indorted by an (a) Ad- 
81. miniftratrix, 


(a) 2 Str, 
1260, 2 Barnes 137, Theo. Evid. 81. 2 Bur, Rep. 1225. 


Earth, 466. It hath been adjudged, that a Bill of Exchange, or promiſſory Note, 
How: cannot be indorſed over for Part, fo as to ſubject the Party to ſeveral Ac- 
ver. Cardy, tions; as if A. having a Bill of Exchange upon B. indorſes Part of it to 
Saik. 66. F S. J. S. cannot bring an Action for his Part; although he alledge a Cuſ- 
pl. 2 tom amongſt Merchants for ſuch Kind of Indorſements ; for the Contract 


> 8 being intire, and ſubjecting him only to one Man's Action, no Cuſtom can 


chat the make him liable to two or more Actions for the ſame Debt. 
Plaintiff 
ſhould have acknowledged Satis ſaction for the reſt. 


6, Of 
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6. Of the Acceptance: And herein, 
1. What ſhall be ſaid a good Acceptance. 


It hath been already obſerved, that an Acceptance, by the Cuſtom of Cro. Jac, 
Merchants, as effectually binds the Acceptor, as if he had been the original 308. 
Drawer; and that having once accepted it he cannot afterwards revoke it; Hard. 487. 
ſo that herein only we are to ſee, what Act of his will amount to an Ac- 
ceptance. | 

And herein it is ſaid, that a very ſmall Matter will amount to an Ac- Molloy 278. 
ceptance ; and that any Words will be ſufficient for that Purpoſe, which 
ſhews the Party's Aſſent or Agreement to pay the Bill; as if, upon the 
Tender thereof to him, he ſubſcribes, accepted; or, accepted by me A. B. 
or, 1 accept the Bill, and will pay it according to the Contents ; theſe clearly 
amount to an Acceptance. 

So if the Party under-writes the Bill preſented ſuch a Day, or only the Comb. 401. 
Day of the Month; this is ſuch an Acknowledgment of the Bill as amounts 
to an Acceptance, | 

So if the Party ſays, Leave your Bill with me, and I will accept it; or, Molloy 280, 
Call for it To-morrow, and it ſhall be accepted; theſe Words, according 
to the Cuſtom of Merchants, as effectually bind, as if he had actually 
| Ggned or ſubſcribed his Name according to the uſual Manner. 

But if a Man ſays, Leave your Bill with me, I will lock over my Ac- Molloy 279, 
counts and Books between the Drawer and me, and call To-morrow, and _ _ * 
accordingly the Bill ſhall be accepted; this does not amount to a complete ſo ruled i 
Acceptance; for the Mention of his Books and Accounts, ſhews plainly Hale Ch. J. 
that he intended only to accept the Bill, in caſe he had Effects of the 
Drawer's in his Hands. 

But where the Drawer wrote a Letter to the Perſon, in whoſe Favour _ 
the Bill was drawn, to this Purport, That if he would let him write 33 _ 


Ireland fut, he would pay him; this was held a good Acceptance. pp ;lkinſon 
ver, Lut- 
wich cer. Ray mond C. J. Ni Prius, Ld. Raym. 444. Stra. 648. 


Mich. 6 
So where a Foreign Bill was drawn on the Defendant, and being return 5 


ed for Want of Acceptance, Detendant faid, That if the Bill came back er. Ceman 
again, he would pay it; this was ruled a good Acceptance. 82 

* [t ſeems clear, that a Parol Acceptance is ſufficient at Common Law *Page 611 
to charge the Acceptor; alſo it hath been adjudged, fince the Statute Mich. 8 Geo. 
159 4 Anne, cap. 9. ſupra, that an Indorſee of an Inland Bill of Ex- 2+ Tn 


change may maintain an Action againſt the Acceptor, on a Parol Accep- — 
tance, as to the principal Sum, though not as to lntereſt and Colts ; for the Stra. 1000. 
Act being made to give a further Remedy, for Intereſt, Damages and 
Colts againſt the Drawer, cannot be ſuppoſed to take any Advantage from 
the Pavee which he had before ; and therefore the true Conſtruction of the 
(a) AR is, that to charge the Drawer with Intereſt and Coſts, the Drawee (a) Soon the 
muſt refule to accept it in Writing; nevertheleſs, if he accepts the Bill by Statute of 9 


Parol, he is liable to the principal Sum 1n the Bill, as he would have been Sv kts. 
before the Act. | gives Da- 
mages and 


Coſts, in caſe of a Proteſt. it hath been held, That that Statute did not take away the Party's Remee 
dy againſt the Drawer, if there was no Proteſt, as to the Principal Sum, but only as to the Da» 
mages and Coſls, 6 Mod. bo, 81. Salk, 131, pi. 17. Brough ver, Perkins, 2 Ld, Raym. 992, 


6 Mod. do. 3 Salk. 69. pi 6. 
2. Whoſe 
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2. Whoſe Acceptance ball bind. 


Molloy £79, A Bill drawn on two, muſt regularly have a joint Acceptance; but if 
284. Salk. there are two joint Traders, and one accepts a Bill drawn on both, for 
m_ him and Partner, this ſhall bind both, if it concerns the Trade ; otherwiſe 
176. Hal. if it concerns the Acceptor only in a diſtin Intereſt and Reſpect. 

xy ver. Hall, | | 

Molloy 282. If a Book-keeper or Servant having Authority, or uſually tranſacting 
But or this Buſineſs of this Nature for his Maſter, accept a Bill of Exchange, this ſhall 


_ bind his Maſter, 


Servant. 

Mich, Geo. A Bill of Exchange was drawn by A. Agent to the York- Buildings Com- 
2. Themas pany in Scotland, on B. their Caſhier in London, in the Words a 
deg _ 7 To Caſhier to the Honourable Governor and Aſſilants of the 
* 988. York-Buildings Company, at their Houſe in Wincheſter-{treet : Sir, Pray 
2 Kel. 136. pay to J. S. or his Order, 20ol, and place it to the Account of the Company, 
pl. 116. for Value received, as per Advice from your humble Servant. The Letter of 
2 ues Advice, referred to, was directed to the Governor and Company, inform- 
329. ing them of the Draught made upon B. in Favour of J. S. bur it did not 
appear that this was the uſual Method of drawing Bills on the Company ; 
B. accepted the Bill generally ; and this Bill having been indorſed over, and 
an Action thereon brought by the Indorſee againſt B. the Queſtion was, 
whether this Acceptance ſhould charge him in his own Right, or not. And 
it was held that it ſhould ; this being in every Reſpect a good Bill of Ex- 
change, and only the Drawer, Payee and Accepter concerned in it, as far 
as appears on the Face of the Bill; for though it may be for the Advantage 
of the Company, yet they are not liable to the Payment of it ; nor is the 
Perſon in whoſe Favour it was drawn, or the Indorſee, obliged to take 
Notice of ſuch Advantage, or of any Tranſactions between them and their 
Caſhier, or how they ſtand liable to each ; for were it allowed, that an 
Indorſee muſt be put to ſeek a Pay-maſter that bears no viſible Part in the 
Tranſaction, this would he ſuch a Prejudice to Trade, and Paper-Credit 
made ſo blind and hazardous a Thing, that no Man in his Senſes would 
ever be engaged in it; and a3 to the Letter of Advice, this was held to be 
only a private Tranſaction between the Drawer and a Stranger; which it is 
not to be imagined the Payee or indorſee could be privy to, and therefore 
cannot be any Prejudice to them; nor a Circumſtance fit for the Conſide- 
ration of a Jury, before whom nothing ought to be laid, in Cales of this 
Kind, but what all Perſons concerned in the Tranſaction may be reatonab!y 
ſuppoſed to know; and thoſe are all Things viſible on the Bill, but no 

Circuinſtance extrinſick to it. 


Page 12 3. Whether an Acceptance may be gualiſſed. 


88388 It is held, that an Acceptance may be qualified, as thus; I accept this 
Benſen. Bill, Half to be paid in Money, and Half in Bills; and this is good by 
the Cuſtom of Merchants; for he, who may refuſe the Bill totally, may 
accept it in Part; but he, to whom the Bill is due, may refuſe ſuch Ac- 
ceptance, and protelt it ſo as to charge the Drawer. Alſo it is faid, that 
after ſuch Acceptarce and Refuſal of Payment, he hath the fame Liberty 
of charging the Drawer, that he had in caſe the Bill had been accepted 
abſolutely and Payment retulcd, 
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So the Drawee may accept the Bill, to pay it at longer Day than that Molloy 283, 
on which it is made payable, and this ſhall bind him; but herein Care muſt 
be taken, that the Drawee, by ſuch Acceptance or Agreement, be not a 
Sufferer. 
A Bill was drawn payable the firſt of Januaty; the Perſon on whom the Molloy 285. 
Bill was drawn accepts the Bill, to be paid the firſt of March; the Servant er Fenber- 
brings back the Bill; the Maſter, perceiving this enlarged Acceptance, en, Ch.. 
ſtrikes out the firſt of March, and puts in the firſt of January, and then 
ſends the Bill to be paid; the Accepter then refuſes; whereupon the Per- 
ſon, to whom the Monies were to be paid, ſtrikes out the firſt of January, 
and puts in the firſt of March again. In an Action brought on this Bill, 
the Queſtion was, whether theſe Alterations did not deſtroy the Bill ; and 
ruled it did not. 
If 4. draw a Bill payable ſuch a Day, and the Drawee accept it ſome Carth. 459, 
Time after, he is liable; and in an Action againſt him the Plaintiff may 460. 


declare, that ſecundum tenorem & effetum Billæ he did not pay, &c. tor * 127. 
the Effect of the Bill is the Payment, and not the Day of Paymeat, ” 1 


] Ld. Raym. 
364. Lutw. 233. Jackſon ver. Piget. See Comyns 75. pl. 49. 12 Mod. 212, 410. 


7. Of the Proteſt: And herein, 
1. Of the Neceſſity and Validity of the Proteſt, 


A Proteſt does not raiſe any Debt, but only ſerves to give formal No- Molloy 259. 
tice, that the Bill is not accepted, or accepted, and not paid; and this by the 6 Mod. 80. 
Common Law was, and is ſtill neceffary on every foreign Bill, before the W. REI 
Drawer can be charged ; but it was not required on any Inland Bill, before} Ld. Raym. 
the Statute of 9 10 . 3. cap. 17. nor does the Want of it ſince that gg. 
Statute deſttoy the Remedy, which the Party had before againit the 
Drawer, but only deprives him of Intereſt and Coſts againſt the Drawer, 
unleſs there be Notice by Proteſt, as that Statute preſcribes. 

He, to whom the Bill is payable, muit regularly refort to the Drawee, Molloy 285. 
and defire him to accept the Bill, before there can be a Proteſt ; but if he 
be dead, or cannot be (a) found, theſe are good Cauſes for proteſting the (a) Alledg- 
Bill; alſo, if after Acceptance the Drawee dies, there is to be a Demand ing in Plead- 
of his Executors or Adminiſtrators, and in Default of Payment, a Proteſt . that the 
and in caſe the Money becomes due before an Executor or Adminiſtrator has — 


can be appointed, yet this Delay is ſuffictent Cauſe to proteſt the Bill. Bill was 


drawn, non 


fait inventus, is ſufficient to intitle the Party to a Proteſt, without ſhewing that Enquiry was made 
after him; for this ſhail be intended, being according to the Cuſtom of Merchants, and is theretoie 


the.uſual Form of Pleading in thoſe Cafes. Carth. 510, 


But if he, to whom the Money is to be paid, dies, there can be no Pro- Molloy 285. 
teſt before Probate of his Will or Adminiſtration granted; for none but 
* his Executors or Adminiſtrators can give a legal Diſcharge or Acquittance Page 61 3 
for the Money, and conſequently none others can ſue for or demand the 
ſame ; and though Security be offered to indemnify the Drawee againſt the 
Execufors or Adminiſtrators, yet is he not obliged to accept thereof, being 
a Matter left intirely to his own Diſcretion, to judge and determine on the 
Sufficiency of ſuch Security; and in this Caſe it is faid, that if a public 
Notary proteſt the Bill, an Action on the Caſe lies againſt him. 

If a Bill be left with a Merchant to accept, which is (a) loſt or wiſlaid, enen . 


he, to whom it is payable, is to requeſt the Merchant to give him a Note ( e 

Bill is caſual- 

ly loft, and no new one dan be had, and the Party on whom it is drawn does not inſiſt on having the ori- 

ginal Bill, but refuſes Payment for another Realon, a Proteſt made on a Copy > Show. 164. 
or 
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for the Payment, according to the Time limited in the Bill ; otherwiſe 
there muſt be two Proteſts, the one for Non-acceptance, and the other for 
Non-payment ; and though ſuch Note be given, yet, if the Merchant 
happens to fail, there muſt be a Proteſt for the Non-payment, in order to 


charge the Drawer. | 
Molloy 281i. The Proteſt is uſually made by ſome Public Notary, and ſuch Proteſt is 
Skin. 27%. ima facie, good Evidence that the Bill was not accepted, or, if accepted 
pl. 1. K a - Ig 4 as. 
that it was not paid, and ſufficient to put the Proof on the other Side. 
Comb. 153. And as, by the Cuſtom of Merchants, Public Notaries vſvally proteſt 
Bills, it hath been held, that Pleading Proteſtavit ſeu Proteflari cauſavit 
is ſufficient ; and that the Party may plead Proteſtavit, and give in Evi- 
dence that the public Notary did it, 
2. At what Time to be made, and therein of giving Notice to the 
Drawer ; of the Drawee's Refuſal, ſo as to intitle the Party te 
Principal, Intereſt, and Coſts. 
Molloy, lib. A Proteſt on a foreign Bill of Exchange is abſolutely neceſſary to intitle 
2. c. 10 f. the Party to recover againſt the Drawer, not only Intereſt and Coſts, but 
= 3"* likewiſe the principal dum; and for this Purpoſe the Bill muſt be preſented 
Skin, 41 1. in a reaſonable Time; and in caſe of Refuſal of Acceptance, or in caſe the 


Drawee cannot be found, it muſt be pare in reaſonable Time, and No- 
tice of ſuch Proteſt, as alſo Notice of a Proteſt after Acceptance and Non- 

ayment given to the Drawer ina reaſonable Time; for though the Drawer 
is bound to the Party to whom the Bill is payable, till Payment be actually 
made, yet it is with this Condition and Proviſo, ore Molloy, that Proteſt 
be made in due Time, and a lawful and ingenuous Diligence uſed for the 
obtaining Payment of the Money; and the Reaſon hereof is, that the 
Drawer might have had Effects, or other Means of his, upon whom he 
drew, to reimburſe himſelf the Bill, which ſince, for want of timely No- 
tice, he hath remitted or loſt, it were unreaſonable the Drawer ſhould ſuffer 
through his Neglect; but as to the exact Time herein, the Law hath not 
determined it, but the ſame is to be left to a Jury, who are to govern 
themſelves according to the Cuſtoms of Merchants in theſe Caſes, and the 


(a) It is ſad Ulages of particular (a) Countries. 


that in 


France, if 2 Bill be not preſented in two Months, the Drawer is not anſwerable, and in Helland in fo 


many Poſts, 


6 Mod, fo, 
81. 
Salk. 131. 


Show. 165, 


As to Inland Bills, though a Proteſt was not neceſſary by the Common 
Law, in order to ſue the Drawer, and is only now necelſary by the Statute 


1. 1) 95 10 W. 3. cap. 17. and 3 & 4 Ann cap. A ſupra, to intitle the Party 
TL Royns: ro Intereſt and Coſts ; yet convenient Notice muſt be given by the Party, 


992. 


Comb. 384. 


Carth. $10, 
Show. 218, 
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Salk. 127. 


to whom the Bill is payaDTe, To the Drawer, of the Drawee's Refuſa of 
Payment, and if any — es accrue to the Drawer far want of ſuch No- 
tice, It muſt be? born by the Perſon to whom the Bill is payable ; but this 
alſo muſtbeleft to a Jury, who are to determine herein, according to the 
Circumſtances and the Cuſtom of Merchants. 


A. drew a Bill on B. payable in three Days, B. broke; the Perſon, to 


pl. 7. Allen whom the Bill was payable, kept it by him four Years, and then brought 


ora at 


Guild all, 


that if the Bill be not paid in convenient Time; The Perſon to whom it i 
payable ſhall give the — Notice thereof; Tor otherwiſe the Law will 


Aſſumpfit againſt the Drawer; & per Treby Ch. J. When one draws a Bill 
oi Exchange, he ſubjeQs himſelf to the Payment, if the Perſon on whom it 


wa2SOrawn refuſes either to acceptor pay; yet that is with this Limitation, 


een Rn — —— — — 


imply 


n "mz & © * r—T 
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imply the Bill paid, becauſe there is a Truſt between the Parties; and it 
he be Feuer To Commerce, if a Bill may rile up To Charge the 
Drawer at any Diſtance of Time, when in the mean Time all Reckonings 
and Accounts are adjulted between the Drawer and the Drawee: 

Merchants generally allow three Days after a Bill becomes due for the Molloy 284. 
Payment, and for Non-payment within three Days Proteſt is made, but is 1M 164. 
not ſent away till the next Poſt after the Time of Payment is expired, and tb. —_ 
if Saturday be the third Day, no Protelt 1s made till Monday. 


2 : Os ON e. — Day is the 
Intereſt upon a Bill of Exchange commences from the Demand made; Day of 


[het 4 


and therefore if there was no Demand made till Action brought, Defend- Grace. | 4 A al 


ant may plead Tender and Refuſal, and uncore Priſt, and fo diſcharge 
himſelf of Intereſt ; but if it be the Defendant's Fault, that Demand could 
not be made, as if he were out of the Kingdom, there Want of Demand 
ought not to prejudice the Plaintiff. 


8. Of the Action and Remedy on a Bill of Exchange, and Manner of 
declaring and pleading therein, 


= Indebitatus Aſſumpfit will lie, for he having received the Money, th Ihe 3 52. 


Aſuni or of a Bill of Exchange, and that there- 822. 
fore the Remedy againſt him muſt be By a Tpecial Action on the Caſe, Salk. 125. 
founded on the Cuſtom of Merchants; for the Acceptance is only a colla- — 
teral Engagement to pay the Debt for another, in the fame Manner as 21394. 
Promiſe by a Stranger to pay, Cc. if the Creditor will forbear his Debt. 1115 255. 
P. 3. 
6 Mod, 129. 

But though a general Indebitatus Aſumpſit will not lie againſt the Ac- Vent. 153. 
ceptor of a Bill of Exchange, yet if A. delivers Money to B. to pay 
over to C. and gives C. a Bill of Exchange drawn upon B. and B. accepts ; 
it, C. may have an Indebitatus Aſumpſit againſt B. (a) as having received (9% - 
Money to his Uſe, but muſt not declare only upon the Bill of Exchangejjverea 
accepted. | Rol. Abr. 32. 

As to the Manner of declaring on a Bill of Exchange, this is ſaid to have 
varied, the Declaration in ſome Caſes being general, ſometimes ſpecial, and Co. Lit. 182, 
laid with an expreſs Promiſe, and at other limes without; but it ſeems to Foy 3 
be now ſettled, that the Cuſtom of Merchants, concerning Bills of Exchange, 4 Co. 78. . 
being Part of the Common Law, of which the judges will take Notice ex Cro. Car. 
officio, it is unneceſſary to ſet forth the Cuſtom ſpecially in the Declaration, 301. 
and that it is ſufficient to ſay, that ſuch a Perſon, according to the Uſage Hard, 486. 


and Cuſtom of Merchants, drew the Bill. — poo 


; L, . 
Lutw. 233. Carth. 83, 269, 5 Mod. 367. Show. 127. 3 Mod. 226. Ld. Raym. * * 75% 
759, 774. 10 Mod. 2875, ff See farther as to Bills of Exchange and Promiſſory Notes. 
6 Com. Dig. 431, Ec. 


Miſnomer 


* 


ages; * Miſnomer and Addition. 


HE Names of Men, at this Day, are only Sounds for DiſtinQion 

| Sake, though perhaps * originally imported ſomething more, 

as ſome natural Qualities, Features, or Relations, but now there 

is no other Uſe of them, but to mark out the Families or Individuals, we 

ſpeak of, and to difference them from all others ; fince therefore they are 

the only Marks and Indicium of Things that human Kind can underſtand 

each other by, we muſt ſee what Certainty the Law requires herein, and 

what the Effects and Conſequences are of the Omiſſion of the Name, or 

_ Specification of the Party ; and this we ſhall do under the following 
eads. 


(A) CUhat Names are the ſame, and map oz 
map not be miſtaken. 616. | 
(B) That Names and Additions are required 
by Law, and muſt be trulp inſerted. 616. 


And herein, 


1. Of the Difference between the Chriſtian Name 
and Surname. 616. 

2. Of the Addition of the Eſtate or Degree. 617. 

3. Of the Addition of the Myſtery. 619. 

4. Of the Addition of the 'Town, Hamlet, Place or 
County. 620. 


5. Of Additions which are only Conveyances to the 
Action. 620. | 


(C) CUhere the Name is truly put at fUrft, and 
afterwards varied from, 621. | 
(D) Df rhe Difference between a Miſtake in 

Gzants, Obligations, &c. and Judicial Pꝛo⸗ 
ceedings. 622. EW 
(E) At what Time the Miſtake muſt be taken 
3 of, and how the ſame is ſalved, 
23. | 
(F) Ot the Manner of taking Advantage of, and 
Leading a Milnomer oz Want of Addition, 


24. 
(G) Tho map take Advantage thereof, 625. 


(A) That 


MISNOMER AND ADDITION. 


(A) That Maämes are the ſame, and map oꝛ · Page 616 


map not be miſtaken. 


TF two Names are in an original Derivation the fame, and are taken pro- Cro. Jac. 

miſcuouſly to be the ſame in common Uſe, though they differ in Sound, 280 Foy 
et there is no Variance; and therefore where Piers Griffith brought ante, A 
Audita Querela, to which an Outlawry was pleaded by the Name of Peter Griqtth ver. 
Grifith, the Plea was allowed; for it appears by Acts of Parliament, that Hg Mid. 


Piers and Peter have been uſed promiſcuouſly, as ſignifying the ſame Per- 4/eten. 
ſon. 


So Saunders and Alexander, Jane and Joan, Jean and John, Garret, 2 Rol. Abr. 
Gerat and Gerald, are the ſame Names, 125 Ne ; 


But Ralph and Randall, Randulphus and Randalphus, Sibel and Iſabella, 2 Rol. Abr. 
have been held to be diſtin Names; and ſo of others, in which there is a 135- 
ſubſtantial Variance in Sound, Original, and common Uſe. | Palm, 71; 

So Agnes and Anne are different Names; and therefore if one declare 2 Rol. Abr. 
againſt J. S. and Agnes his Wife, and on the Record of Ni Prius it is 1 Head 


Anne his Wife, this is a material Variance, and not amendable. Y 
ment and 


If there are two E 12 0% Names that are diſtinct, and one Latin Name for Jegail. 


them both, ſuch Name ſhall ſerve for both, as Jacobus for James and Ja- ads Abr. 


cob, although two diſtinct Engliſb Names. 3 Keb. 278. 


(B) What Names and Additions are required by 
aw, and muſt be truly inſerted: And herein, 


1. Of the Difference between the Chriſtian Name and Surname. 


F the Chriſtian Name be wholly miſtaken, this is regularly fatal to all Cro. Jac. 
legal Inftrument, as well Declarations and Pleadings, as Grants and 558, 640. 
Obligations; and the Reaſon is, becauſe it is repugnant to the Rules of the Owen 107. 
Chriſtian Religion, that there ſhould be a Chriſtian without a Name of D BR 2 
Baptiſm, or that ſuch Perſon ſhould have two Chriſtian Names, ſince our Poph 37. 
Church allows of no Re-baptizing ; and therefore if a Perſon enters into a Noy 135. 
Bond by a wrong Chriſtian Name, he cannot be declared againſt by the Cro. Eliz. 
Name in the Obligation, and his true Name brought in an Alias, for that 57» 22. 
ſuppoſes the Poflibility of two Chriſtian Names; and you cannot declare 

againſt the Party by his right Name, and aver he made the Deed by his 

wrong Name; for that is to ſet up an Averment contrary to the Deed ; 

and there is this Sanction allowed to every folemn Contra, that it cannot 

be oppoſed but by a Thing of equal Validity ; and if he be impleaded by 

the Name in the Deed, he may plead that he is another Perſon, and that 


it is not his Deed +. + 2s. If 

| Plaintiff 
ſues Defendant by the Name he ſubſcribed to the Bond, &c, and Defendant pleads = Miſnomer, if 
Plaintiff may not reply he is as well known by the one Name as che other, and give in Evidence the 
Defendant's actual Subſcription by that Name ? 


1 


But 


MISNOMER AVD ADDITION. 


Gn But though Perſons cannot have two Chriſtian Names at one and the ſame 
2 Rol. Abr. Time, yet they may, according to the Inſtitution of the Church, receive 
135- Judge one Name at their Baptiſm, and another at their Confirmation; for though 
Gawdy's it allows no Re-baptizing to make double Names, yet it doth not force 
Caſe, who Men to (a) abide by the Names given them by their Godfathers, when 


— they come themſelves to make Profeſſion of their Religion. 


Name of | 
Thomas and confirmed by the Name of Francis. (a) But a Perſon, by taking a new Name of 
Confirmation, does not loſe his Name of Baptiſm, 6 Mod. 115, 116. Salk. 6. pl. 15. 2 Lg, 
Raym. 1015, 1016. See Ld, Raym, 118, 249, 309. Stra. 556. 2 Stra. 816. 2 Ld, Raym. 1541, 


2 Stra. 18. 


page 617 The Miſtake of the Surname does not vitiate, becauſe there is no Re. 
3 H. 6. 25. pugnancy that a Perſon ſhould have different Surnames ; and therefore if 
2 Rol. Abr. F,hn Gape enters into an Obligation by the Name of John Gate, he may be 
* impleaded by the Name in the Deed, and his real Name brought in by an 
Alias, and then the Name in the Deed he cannot deny, becauſe he is 

eſtopped to ſay any Thing contrary to his own Deed. 
Dyer 273, he Declaration muſt be of the Name in the Obligation, with an Alias 
Bull. 216. of the real Name; for the Declaration muſt ſhew the Cauſe of Complaint 
| as it is; therefore it muſt in all Things follow the Obligation, and the In- 
tent of the Alias is only to ſhew he has been differently called from the 
Name in the Obligation; and therefore if a Man oblige himſelf by the 
Name of F. S. Eſq; and afterwards he is made a Knight, the Plaintiff 

may declare againſt J. S. Knight, alias F. S. Eſquire, 
2 Hawk. A Perſon cannot take Advantage of a miſtaken Surname in an Indid- 
P. C. 239. ment, either by Plea in Abatement or otherwiſe, notwithſtanding ſuch Sur- 
name have no Affinity with his true one, and he was never known by it; 
and in this Reſpect an Indictment differs from an Appeal, whereof it is 
certain, that a Miſnomer of a Surname may be pleaded in Abatement, as 

well as any other Miſnomer whatſoever, WS 


/ 


2. Of the Addition of the Eſtate or Degree. 


2 Iaſt. 666. It ſeems that the Common Law in no Caſe required any other Deſcrip- 
2 Rol. Abr. tion of a Perſon, than by his Chriſtian Name and Surname, unleſs he were 
469. of the Degree of a Knight or ſome higher Dignity; but the Names of 
_ mw Dignity were always required, being Marks of Diſtinction impoſed by pub- 
ic Authority, and therefore make up the very Name of the Perſon to 
whom they are given, and they are of two Sorts; 1/, Such Marks of Diſ- 
tinction as exclude the Surname, ſo that the Perſons may not ſeem to be 
of any common Family ; and ſuch are the Names of Earls, Dukes, &c. 
2dly, Such Marks of Diſtinction as are alſo impoſed by the ſupreme Power, 
and Parcel of the Name itſelf, but do not exclude the Surname, ſuch as 
Knight, Baronet, tc. and theſe Marks of Diſtinction were always to be 
made uſe of as Part of the Name in all legal Proceedings; and ſo curious 
was the Law herein, that if a Plaintiff in any Action gained a new Name 
of Dignity, pending a Writ, he made it abateable; but this Inconvenience 
is remedied by 1 E. 6. cap. 7. ſed. 3. by which it is enacted, That if 
any Plaintiff, in any Manner of Action, ſhall be made a Duke, Arch- 
EIS „ biſhop, Marquis, Earl, Viſcount, Baron, Biſhop, (5) Knight, Juſtice 
kh e of either Bench, or Serjeant of Law, depending the fame Action, that 
holden that ſuch Action for ſuch Cauſe ſhall not be abateable or abated.” 
che Dignit . 
of a — is not within the Statute, becauſe there was no ſuch Digaity at the Time of the 
making of it, Sid. 40. Lit, Rep. 81, Cro, Car, 104, x 


But 


MISNOMER and ADDITION. 


But Names of Worſhip, ſuch as Eſquire, Gentlemen and Yeomen, ſince 2 Inft. 666. 
they are only Names of Diſtinction in popular Uſe, and not given by the 

blic Authority of the ſupreme Power, the Law doth not count them 
Parcel of the Name: and therefore were not neceſſary at Common Law. 

In the Time of H. 5. it was perceived, that the Chriſtian and Surname, x, , 1 
were not ſufficient Denominations of Perſons, and did not ſufficiently avoid à Rol. Rep. 
the Confuſion that might happen by the Miſtake of Perſons ; and that an 225. 
innocent Perſon might, upon a Proceſs of Execution, be diſtrained upon 
having the ſame Name with the real Defendant ; and therefore by the 
1 H. 5. cap. 5. it is enacted, That in every original Writ of Actions, 

« perſonal Appeals and Indictments, and in which the Exigent ſhall be 

« awarded, to the Names of the Defendants in ſuch Writs Original, Appeals 

& and Indictments, Additions ſhall be made for their Eſtate or Degree, or *Page61$ 
« Myſtery, and of the Towns or Hamlets, or Places and Counties of the 

« which they were or be, or in which they be and were converſant ; and if 
« by Proceſs upon the ſaid original Writs, Appeals or Indictments, in the 
« which the ſaid Additions be omitted, any Outlawries be pronounced, 
that they be void, fruſtrate and holden for none; and that before the 
« Qutlawries pronounced, the ſaid Writs and Indictments ſhall be abated by 
« the Exception of the Party, wherein the ſaid Additions be omitted.“ 

By this "Foe the Name of (a) Worſhip was made equally neceſſary on (a) But it is 
theſe Actions, as the Name of Dignity was before. in boes 

Fault to 


give an Eſq; the Addition of Centleman, & fic e conver ſo. Bro, Addition 44. Eſquire and Gentle- 
man no Variance, Forteſc. Rep. 364. 


This Law doth not extend to the Names of Plaintiffs, for they were in 2 Inſt. 665, 
no Miſchief or Danger to be miſtaken, nor does it extend to real or mixt © Nod. 85. 
Actions; becauſe here the Poſſeſſors were impleaded who were ſufficiently 
ſpecified, and ſo no other Mark of Diſtinction is needful ; beſides, no Man 
can in the Proceſs poflibly be grieved, becauſe there is no Proceſs but of 
Diſtreſs upon the Land, and no (5) Imprifonment at all in theſe Actions, (3) In anAf- 

. le, if the 
Diſſeiſin be found with Force, ſo that a Capias pro Fine and Exigent lies for the King; yet becauſe 


the Original is in the Realty, the Defendant ſhall have no Addition within this Act. 2 Inſt. 665. 
So there needs none in an inferior Court where Proceſs of Outlawry does not lie. Moor 354. pl. 


478 f.—Nor needs there anfin any Action where Outlawry does not lie. Bro. Addition. 2. 


t As in an Information in the Nature of a quo evarranto, there is not any Proceſs of Outlawry on it, 
as there is on a quo warrants by original Writ. Rex v. Brough, H. 22 Geo. 2, 1 Will, 244. 


As to the Eſtate and Degree required by the Statute to be added, we 
muſt obſerve, that State is defined by the Civilians the Capacity of moral 


_ Perſons; for, as natural Perſons have a certain Space in which their natural 


Exiſtence is placed, and in which they perform their natural Actions; fo 

have Perſons in a Community a certain State or Capacity, in which they 

are ſuppoſed to exiſt, to perform their moral Acts, and exerciſe all civil Re- 1 laſt. 669. 
lations; and therefore where one, who is neither by Birth, Office, Creation 2 Hawk. P. 
or Reputation, an Eſq; or Gentleman, is named, without either of theſe Addi- C-. 185. 
tions; or where a Gentleman, by Birth, who follows a Trade or Huſbandty, 

is named with the Addition of the Trade or Huſbandry, and not of Gentle- 

man +; or where a Peer who has more than one Name of Dignity, is not Þ Sed qu. If 
named by the moſt noble; or where a Gentlewoman is named Spinſter, or a lach Excep- 


Yeoman is named Gentleman ; and ſuch Matter is pleaded in Abatement, — 4a hy 
and found for the Perſon who pleads it, the Writ ſhall abate. lowed ?—A 
Trader may 


de ſued by his Degree, or by his Trade; and if by his Degree, the Writ ſhall not abate unleſs he ſhews 


he bas a higher Degree, Stra, $56, 816. Ld. Raym. 1541. 
b 


1 


MISNOMER ANDY ADDITION. 


It hath been adjudged to be a good Plea in Abatement to a Writ or In- 
Cro. Car. dictment againſt one by the Name of F. S. Knight, that he is a Baronet 
Jon. 346. and no Knight. | 


Fide 6 Mod. | 
105, 2 Ld. Raym. rot4. See Ld, Raym. 303» 50g. 10 Mod. 284. Stra. 316. 2 Stra. 850, Bar- 


nard. K. B. 209. Fitzgib. 175. 


Carth. 14. So in Treſpaſs againſt the Defendant by the Name of William Snow, 

Jefferies Baronet, who pleaded in Abatement, that at the Time of the Bill pur- 

A chaſed he was, and yet is a Knight and Baronet; and becauſe he is not 

S C. 5 called Knight as well as Baronet, he prayed Judgment, Ec. and upon De- 
murter to this Plea, the Court were of Opinion that it was good. 

Leon. 249. Soif a Man be impleaded by the Name of F. S. where he is Garter King 


Cro. Eliz. at Arms; this is not good, becauſe it is not only a Name of Office, but of 


Saz. Vide Dignity and Grant, made to him by the Words, Creamus, Coronamus, and 


Stra. 850. Nomen imponimus, Ec. 

2 loft. 666. A Biſhop may be deſcribed by the Name of his Biſhoprick, without 
the Addition of his Surname ; but a Parſon muſt be impleaded by Chriſ- 
tian and Surname, and not Jh, Parfon of D. becauſe Bodies Politick are 
founded by Publick Authority to Political Ends ; therefore the Biſhop, the 
Superintendant of the Dioceſe, is made a Body Politick to ſubſerve all the 

*Page 619 * Purpoſes of Government in the Care of Religion, and it is not thought 
neceſſary to give every Perſon ſuch a Capacity. 

2 Inſt. 668. A Biſhop of an Iri/bþ Dioceſe may be as well deſcribed by the Addition of 

Theol. lib 6. his Biſhoprick, as an Engliſh Biſhop may by the Addition of an Engliſh 

6.15. . 12, one; but it ſeems clear, that no one can be well deſcribed by the Addition 

of a Temporal Dignity in Ireland, or any other Nation, beſides our own 

becauſe no ſuch Dignity can give a Man a higher Title here than that of 

Eſquire. | . | 

2 Inſt. 667. "The Degree of a Serjeant at Law is certainly a good Addition ; and ſo, 

2 Hawk. P. as is generally holden, is a Degree in either Univerſity ; yet a Doctor in 

C. 187. Divinity may be deſcribed by the Addition of Clerk, as well as by that of 
Doctor. Armiger, Generoſus, Yeoman, Labourer, are good Additious of 
the ſtate and-Degree of a Man, but not for that of a Woman, Genereſa, 
Widow, ſingle Woman, Wife of J. S. Spinſter, are good Additions of the 

7 Sed qu.? Eſtate and Degree of a Woman; and, as ſome ſay, Spinſter t, is a good Ad- 
dition for the Eſtate and Degree of a Man; but neither Burgeſs, Citizen 
nor Servant, are good Additions, as being too general. 

Salk 5 pl. 16. If ſeveral Defendants, of different Names, have the ſame Addition, it is 

2 Hawk. P. ſafeſt to repeat the Addition after each Name; and if a Father have the 

C. 187. fame Name and Addition with his Son, the Writ againſt the Son is abat- 
able, unleſs the Addition of Puiſne be added to the other Additions : But 
if a Father alone be a Defendant, there is no need of the Addition of 
Eipne : Alſo if the Son be declared againſt in Cuflodia Mareſchalli, there is 
no need of the .Addiiion of Puiſne, unleſs the Father be alſo in the Cuſtody 
of the Marſhal. 

2Leon. 183. It hath been held a fatal Fault, to apply the Addition to the Name which 

Cro. Eliz. comes under the Alias difus only, and not to the firſt Name; but it is 


— 5 faid not to be material, whether any Addition be put to the Name which 
Ven den comes under the Alias difus, or not; becauſe what is fo expreſſed is not 
material. 


2 Hawk. P. The Additions of the Eſtate, Degree and Myſtery of the Party are not 

C. 187. ſufficient, unleſs they be the ſame Which he had at the Time of the Writ; 
and in this Reſpect ſucn Additions differ from that of Place, which is ſuffi- 
ciently ſhewn, by naming the Defendant late of ſuch a Place. 


' laſt. 670. Allo, it muſt plainly appear that the Addition is referred to the Party; 


2 . and therefore it is not well expreſſed by the Addition of his Myſtery, 
: Ha! Hit. naming him B. A. Son of 4; of C. Butcher; becauſe Butcher refers to 4. 


P. C. 177. rather than to the Son. 


MISNOMER axp ADDITION. 
3. Of the Addition of the Myſtery, 


It feems agreed, that the Word Myftery includes all lawful Arts, Trades 2 Inſt. 668. 
and Occupations ; and that if one, under the Degree of a Gentleman, have 
divers of fuch Arts, Trades or Occupations, he may be named by any of 


them. f h 

The Additions of this Kind, which are ſaid to be clearly good are thoſe» Hawk. P. 
of Huſbandman, Merchant, Broker, Taylor, Point-maker, Smith, Miller, C. 188. 
Carpenter, Cook, Brewer, Baker, Butcher, Pariſh-Clerk, Mercer, Fiſh- 2 Hal. Hiſt, 
monger, Dyer, School-maſter, Scrivener, and fuch like. 8 276. 

The Additions of this Kind, which are ſaid to be clearly inſufficient, are 2 Hawk. P. 
thoſe of Maintainer, Extortioner, Thief, Vagabond, Heretick, Common C. 188. 
Informer, and ſuch like. = 

But the following Additions of this Kind are ſaid to be queſtionable: 2 Hawk. P. 


1/t, Farmer 1; which by the better Opinion ſeems to be an inſufficient 7 = * 
ed qu. Ir 


Addition; becauſe if any Myſtery be implied in the Notion of it, it is that 1 Addition 
of Huſbandry, of which Huſbandman is the proper Addition. * — 
frequently 


uſed, and, as being well underſtood, not objected to? 


* 2dly, Chamberlain, Butler and Pantler ; which are holden to be inſuffi- *Page 620 
cient Additions, becauſe they denote only a ſpecial Kind of Officer or Ser- 2 Hawk. P. 
vant, and imply nothing which, in the common Underſtanding of the ©- . ans 
Words, comes under the Notion of a Myſtery ; and from this „ n 
ſeems to follow, that neither Groom nor Page ate good Additions ; and yet there cited 
in ſome of the old Books they ſeem to have been ſo admitted. | 

34ly, Hoſtler ; which hath been holden to be a good Addition, and ſeems 2 Hawk. P. 
properly chough to come under the Notion of a Myitery ; and though it C. 188-9- 
iath been reſolved, that any one wha keeps an Inn, may be ſued by the 
Addition of a Labourer, upon the Cuſtom of the Realin, for want of due 
Care of the Goods of his Gueſts ; becauſe whoever keeps a common Inn, is 
in that Reſpect liable to anſwer for ſuch Defects, by whatſoever Addition 
he may be Riled ; yet this does by no Means prove that ſuch Perſon may 
not as well be ſued by the Addition of Hoſtler, but only that he may be 


ſued as well under any other Addition, 


4. Of the Addition of the Town, Hamlet, Place or County. 


2 or Myſtery; and it is faid, that if a Defendant be named of 4. and p 2 Hiſtz 
ate of B. it is ſufficient to prove either Addition. | +On ſp. 1 
51 Original a- 


gainſt A. nuper de Lenden, Merchant, he pleaded he had for four Years been commorant at B. and 
traverſed that at the Time of the Writ, wel nuper tunc, vel unguam pyſtea, he was of Lenden, and 
made Affida vit; but the Plea was ſet aſide. Certiſos ver. Mienen. H. 5 Geo. 2, Stra. 924. 


The Addition of Place is ſufficiently ſhewn by naming the Defendant de loſt. 669. 
Londino, or de Norwico ; but not by naming him Londini or Briſtoliæ, for _ bo 


that imports only that he belongs to ſuch Town, but not that helives there ; 167. 


nor by naming him of a Town which is not a County of itſelf, without z Hawk. P. 
ſhewing the County. If it name him of a Pariſh which contains ſeveral C. 18g. 
Towns, he may plead ſuch Matter in Abatement ; for the Statute ſays, 

that the Addition ſhall be of the Town or Hamlet ; but « Pariſh ſhall be 

intended to contain no more than one Town, unleſs the contrary be ſhewn. 


Vor III. Z 2 If 


! 
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MISNOMER ANY ADDITION, 


2 Hawk. P. If there be two Towns in a County, the one called Great Dale, the other 
C. 169. Little Dale, and the Detendant be named only of Dale; he may plead, 
that there are two Dales in the County, called Great Dale and Little Dale, 
and none without an Addition; and as ſome ſay, he may plead that there is 
no ſuch Town as Dale, either in this Caſe, or where there is but one Town 
called Little Dale, and he is named of Dale. 

If a Defendant live in a Hamlet, which is ſo far Part of a Town, that 
thoſe who live in it are indifferently ſtiled ſometimes of the Hamlet, and 
ſometimes of the Town; it ſeems to be in the Election of the Plaintiff, to 
name him either of the Hamler or of the Town. 

2 Hawk. P. If a Defendant live in a Place known by a ſpecial Name, out of a Town 
C. 1899. or Hamlet, he may be named of ſuch Place. 

The Habitation of the Wite is ſufficiently ſhewn by ſhewing that of the 
2 Hawk, P. H 4 | 
C. 18g, FHuſbandT. 


I The Place | | ; : | 
where Defendant is converſant is ſufficient, though not commorant nor inhabitant, Barnes 162.—Plea 


as to Commerancy may be demurred to, but not let aſide. Barnes 338. 


2 Hawk. P. 
C. 189. 


| 5. Of Additions which are only Conveyances to the Action. 


eee When any particular Character or Relation gives any Perſon Rights 
Alminifts a- and Privileges, or make him ſubje& to any Burthen; to demand the one, 
gers or be Jiable to the other, the particular Character or Relation ought to 
be ſet forth; for ſince it is the Cauſe of the Action, it muſt certainly be 
material ; and therefore when Perſons ſue or are ſued, as Heirs, Execu- 
tors or Adminiſtrators, they muſt be named as ſuch, for theſe are neceſ- 
*Page621 : ſary Conveyances or Inducements to the Action, which if miſtaken is 
atal. Ds | 
Lide Tit. But where the Inducement is not neceſſary, but Surpluſage only, as if 
— dA an Action of Detinue of Charters be Feb! againſt 7.C. _ the Writ is 
Cro, Eliz, Precipe J. C. filis & heredi of R. C. and he counts of a Bailment to the 
333- Defendant himſelf ; the Defendant pleads, that he was Son and Heir to 
. C. and not to R. C. this is no good Plea, becauſe he is charged with an 
Injury done by himſelf ; but if he had been charged upon any Covenant of 
his Anceſtors, as their Repreſentative, there the Periphraſis, or Induce- 
ment, muſt have been rightly formed ; for otherwiſe the Plaintiff doth not 
intitle himſelf to his Action; and there this had been a good Plea. 

Saund. 111. If this Inducement be not at firſt in a Declaration, yet if it afterwards 
2 ver. appears, that the Party is charged as Executor, this is ſufficient; as if an 
e. Action of Covenant be brought againſt J. S. Executor, and he be not na- 
med at firſt J. S. Executor of the Laſt Will and Teſtament ; but afterwards 
it is ſhewn, that the Teſtator did covenant and bind himſelf his Exe- 
cutor, fc. and made J. S. his Executor, and died; and aſſigns a Breach ; 

| this is ſufficient, without a formal Nomination. ee 
2 Inſt, 666. If an Action of Account be brought againſt a Parſon, they need not call 
him Parſon of Dale; but if an Aſſize be brought againſt a Parſon or Pre- 
bend, for Land that he hath in Right of his Church, he muſt be named 
Parſon or Prebend of the ſaid Church. | | 
Vide Head So if an Attorney of the Common Pleas brings a Writ of Debt, he need 
ofÞrivilege. not name himſelf Attorney ; but if he brings a Writ of Privilege, he ought, 


(C) Where 
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0 Where the Name is truly put at fird, 
and afterwards varied krom. 


HE Name mult be truly put at firſt ; for if that be omitted, there is C Elz 
. a Complaint againſt no Perſon ; therefore, where, inan Afumpfit, J. 913. 
Law declares thus; J. L. queritur de Thom' Saunders, Wc. cum in conſide- Law ver. 
ratione quod idem J. I., would marry the Daughter of the ſaid Thomas Saun- Sur, 
ders, ſuper ſe aſſumpſit to pay him 100 J. the Declaration is bad, though af- 
tet a Verdict; becauſe it does nat ſay Præ did Thom. Saunders ſuper ſe, 

Sc. for no Body is expreſly charged with aſſuming; and when it is indif- 
ferent whether there can be an lajury, or no, it is not by the Court to be 


ſuppoſed f. + But as the 
Pleadings 


are now in Engliſb, the Pronoun be would have been uſcd, and, referring to the laſt Antecedent, 
would have been ſufficient. 


But if the Plaintiff counts againſt F. S. gund pred” J. S. was ſeiſed of the Cro. Eliz. 
Manor of Dale, without ſaving predi@ J F. or de manerio predit? ; this, 19%: Hatts's 
after a Verdict, ſhall be taken to be fo ; for he being named to be ſeiſed, Ce. 
and this by Verdict being found, it is neceſſary it ſhould be intended F. S. 
mentioned, for here it cannot poſſibly be raken indifferently either Way. 

If F. M. declares againſt T. W. and the Judgment is Quod præ dic“ T. Hob. 327. 
recuperet, T. ſhall be amended and made John; and Note, that by the Sta- — moron 
tute 16 & 17 Car. 2. cap. 18. it is expreſly provided, that Judgment ſhall 7, % Tit. s. 
not be reverſed for any Miſtake in Chriſtian Name, or Surname, in any Amendment 
Declaration, Plaint or Pleading. and Jeefail. 

But this muſt be underſtood where the Record is before them, for other-Cro. Eliz. 
wiſe it may be very fatal to a juſt Cauſe; as if A. brings an A/umpſit againſt ** 

B. and declares he was Bail for him at the Suit of . Adderley; and the De- COS, 
fendant aſſumed to fave him harmleſs, and that the Plaintitf was taken in ; 
Execution, and paid the Debt; upon An Afſumpſit pleaded it was found, 

that the Defendant was arreſted by the ſame William Adderly, but they page 622 
declared againſt him by the Name of William Adderby, and the Plaintiff 

became Bail for him, fc. In this Caſe the Opinion of the Court was, that 

the Defendant was not chargeable ; for Adderby and Adderly ſhall not be 

intended the ſame Perſon, at whoſe Suit the Plaintiff became Bail ; for the 

Verdict hath no Credit againſt a Record, and therefore it cannot reconcile 

the Difference that appeared to be between the Records ; but in this Caſe, 

it it had been before the Court, it might have been amended. 

If the Surname in the Judgment differs from the Surname in the Decla- Cro. Eliz. 
ration, yet it ſhall be amended ; for in the Judgment the Chriftian Name x : 
need only be mentioned, and the Surname is redundant, and then utile per Cr. = : 
inutile non witiatur ; as it a Declaration be againſt John Morgan Wolf, and 63a. 
the Judgment be ag:inſt John Morgan, this is well enough; fo if a Decla- 
ration be Henry Skinner, and Judgment be entered guod Henricus Soiner 
recuperet 10 1. aſſeſſed by the Jury, and 5 J. eidem Henrico Skinner de 
Incremento, this is well enough. : 

The Vatiance of the Surname in the Proceſs to the Sheriff deſtroys not — 
the Verdict, otherwiſe it is in the Variance of the Chriſtian Name; for, 5% wy 
when any Man is named by two different Surnames on Record, it ſhall be 
intended he has two different Surnames, as by Law he may have; therefore 
if a Venire facias be to one by the Name of George Thompſon, and in the 
Diſtringas he be named Gregory Thompſon, and he appears and is fworn, the 
Verdict is not good; but if there be two different Surnames in the Record, 


they ſhall be intended his real Names, and then the Verdict ſhail not be 
222 ä | | avoided ; 


MISNOMER any ADDITION. 


avoided ; as if a Man be named in the Venire facias, Thomas Barker of B. 
and in the Diſ*ringas, Thomas Carter of B. and he appears and is ſworn, and 

| tries the ſve, the Verdict is good notwithſtanding. 
Rol. Abt. So it the Chriſtian Name be wrong in the Diſtringas, or in the Panel re- 
196. turned, or in the Panel of the Jury ſworn, if it can be proved to be the 
_ 18. ſame Man that was intended to be returned in the Venire, having there his 


— right Chriſtian Name, it may be amended, 


11 


— 


(D) Of the Difference between a Miſtake in 
Grants, Obligations, &c. and Judicial Pꝛo⸗ 
ceedings. 


Co. Lit. 3. TF the Chriſtian Name be wholly miſtaken, this, as hath already been ob- 

Dyer 279. ſerved, is not only fatal in Judicial Proceedings, but alſo in Grants, Ob- 

2M 588. ligations, Wc. and therefore if Edward obliges himſelf by the Name of d- 

888. nd pe | 

Owen 107. mund, it is ill. f 

Co. Lit. 3. But in Grants, Cc. if there be ſuch ſufficient Marks of DiſtinQion, that 

2 Rol. Abr. the Grant would be good without any Name at all, thete a Miſtake of the 

43. Chriſtian Name or Surname, being only Surpluſage, will not vitiate, ac- 
cording to the Rule Urile per inutile non vitiatur; and therefore a Grant to 
George Biſhop of Norwich, where his Name is 7obn; or to Henry Earl of 
Pembroke, where his Name is Robert, is good. 

2 Rol. Abr. So a Grant to a Man and his Wife is good, without naming her by the 

. Name of Baptiſm ; ſo if a Grant be made to 7. and Elen his Wife, where, 

Co. Lit. 3. in Truth, her Name is Emlyn, yet the Grant is good; for being called the 
Wife of T. reduces it to a ſufficient Certainty, 

*Page623 o in a Deviſe, though the Chriſtian Name be miſtaken, yet if there be 

Leon, 18. à ſufficient Specification of the Party, the Deviſe is good; becauſe it mult 

Lide Tit. be conſtrued according to the Intent of the Deviſor ; and therefore if a De- 

Deviſe. viſe be made to Abraham, the eldeſt Son of B. where his Name is William, 
this is a good Deviſe. | ' 

But in Pleading, in theſe Cafes, the Chriſtian Name ought to be ſhewn; 
for the Death of the Individual is a good Plea in Abatement, which often 
falls out where the ſame Office, Dignity, or Relation continues in another, 
Perk, ſ. 37. If there be Father and Son of the fame Name, and the Father grants 

an Annuity by his Name, without any Addition, it ſhall be intended the 
Grant of the Father; and if the Son, being of the fame Name with his Fa- 
ther, grant an Annuity, without any Addition, yet the Grant is good, for 
he cannot deny his own Deed. 
2 Rel, Abr. If 4. be created an Herald, and in the Patent he is called Chefter, a Grant 
44. or Obligation made to him by the Name of Cheſter, is good; for this ſuf- 
ficiently diſtinguiſhes him from other Men. 
Cro. Jac, If a Grant be made to a Father and his Son, he having but one Son, the 
374. Grant is good for the apparent Certainty of it; but if the Father has ſeve- 
ral Sons, or if a Grant be made to a Man's Couſin, or Friend, theſe are 
| void for Uncertainty. 2 | 
Perk, f. 40. If J. S. reciting by his Deed, that his Name is J. S. by the ſame Deed 
=_m an Annuity by the Name of Tho. S. this is a good Grant; for the 
rit ſhall be brought upon the whole Deed. | 
Perk. ſ. 40. So if J. S. Knight, reciting by his Deed, that he is a Yeoman, grants an 
Annuity, the Grant is good. 
Carth, 490. A Grant to a Duke's eldeſt Son by the Name of a Marquiſs, or to the 
eldeſt Son of a Marquiſs by the Name of an Earl, &c. is good, becauſe 
of the common Curteſy of England, and their Places in Heraldry. . 
0 


Co. Lit. 3. 


MISNOMER and ADDITION. 


So where a Conveyance was made of a Reverſion to Ralph Ewers, Knight, Bull. 27. 
Lord Evers, and he brought an Action of Covenant, to which the Defend- Cro. Car. 
ant pleaded, and at the Time of the Grant he was not Cognitus & reputa- 222 
tus per nomen Mil, and it was held to be no good Plea; Pr the Perſon is ver. Striche 
ſufficiently expreſſed by Lord Evers, and the Addition of Knight, though land. 
falſe, doth not take away the Deſcription of the true Perſon. h 

But it was adjudged in C. B. and affirmed by three Judges in B. R. Carth. 440. 
where the Party let forth his Title to an Advowſon, by Virtue of Letters 5 Mod. 297. 
Patent granted to A, tunc Armigero & poſtea Militi, and upon Oyer of the? OR goes 
Letters Patent it appeared, that the Grant was made to A. Knight, that it The King 
could not be intended the ſame Perſon, becauſe Knight is a Name of Dig- ver. Biſh-p 
nity, but Armiger, or Eſquire, a Name of Worſhip; and if he is after- I Chefer. 
wards made a Knight, the Name of Eſquire is thereby extinguiſhed, and 8 
conſequently that a Grant made by the King to 4. Knight, when there was hut Remich 


no ſuch Man a Knight, was a void Grant. take by 2 
Grant made 
unto him by the Name of Knight, & fic vice derſu, fi conſtat de Perſona, ut res magis valeat, &. 
And Ne, this Judgmeat was reverſed in Parliament, becaule it was only a Miſtake in the Pleader, 
the Palty being in Truth a Knight at the Time of the Grant, Caith, 440. 


(E) at what Time the Miſtake muft be taken 
Advantage of, and how the ſame is ſolved, 


T ſeems agreed, that he who would take Advantage of a Miſnomer, Rol- Abr. 
] or the Want of a proper Addition, muſt do it before he pleads to Iſſue; Cre. Jac. 
for the Addition is ordained by the Statute, that the Party who happens sog. 
to be outlawed may have Notice; but if he appears and takes no Excep-*Page 624 
tion, conflat de Perſona, and he thereby waives any Benefit he may have by, RI. Re 
the Miſnomer or Want of Addition. 228. 8 

Tobnſon's 
Caſe. Hawk. P. C. 190. 2 Hal. Hiſt. P. C. 175. Sid. 247. Keb. 885, Show, 394. — 188. 
Carth. 207, Lil. Eat. 50g. 


would deſtroy all Pleas in Abatement ; ſince the late Act enabling the 
Plaintiff to appear for the Defendant, his Appearance by the Name of 
Dubois is the ſame, as if entered by the Defendant himſelf F. Fi beſend- 


ant is ſerved 
by a wrong Name, appears by his true Name, and Plaintiff declares againſt him by that Name, the 
Court will not, on Motion, ſtay Proceedings for Irregularity, but leave Defendant to plead Variance, 
So if it is in the Addition of his Degree or Miſtery. 2 Will. 293. 


_ — —_ 


(5 Df the Manner of taking Advantage of, 
and pleading a Wiſnomer 02 TUant of Addi: 
tion. 8 


Lthough a Defendant may, by pleading in Abatement, take Advan- Finch 363. 
tage of a Miſuomer when there is a Miſtake in the Writ or Declara- gon g- 1, 
| tion, “ 3. 
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00 That he tion, as to the Name of Baptiſm or (a) Surname, yet in ſuch a Plea he 
ſafeſt Way muſt ſet forth his right Name, fo as to give the Plaintiff a better Writ. 


in Criminal | | 

Caſes, is to allow the Party's Plea of Miſnomer, both as to his Surname and as to his Chriſtian Name; 
for he that pleads Miſnomer for either, muſt in the ſame Plea ſet forth what his true Name is, and 
then he concludes himſelf ; and if the Grand Jury be not diſcharged, the Indiftment may preſently 
be amended by the Grand Jury, and returned according to the Name he gives himſelf. 2 Hal. Hilt, 
P.C. 176. That the Party accuied may take Advantage of the Miſnomer, or Want of Addition, 
but yet he muſt plead over to the Felony ; but though fuch Plea be found for him, he is not to be 
diſcharged, but muſt be indifted over again; neither ſhall ſuch Plea, if found againſt him, be pe- 
rempiory, but he ſhall be tried on his Plea in chief. 2 Hawk. P. C. 367. 


Alſo he who pleads in Abatement, muſt not only ſet forth his right 
ee 0g Name, but muſt alfo alledge, that by ſuch Name he was known and called 
74 *% at the Time of the Purchaſe of the Writ. | 


P 

Salk. 6. pl. | 

rg. 4 Mod. 347. Ld. Raym. 118, 249, 301, 304, sog, 562. 2 Ld. Raym, 1015, 1177, 1308. 10 
Mod. 284, Comyns 260. pl. 143, 371. pl. 185, 541. pl. 223. Stra. 156, 316, 614. 2 Stra. 787. 
2 Ld. Raym. 1818. 2 Stra. 850. Barnard. K. B. 209. Pitzgib. 1, 75. 2 Stra. 1418. 


Hal Hiſt. He who will take Advantage of the Miſnomer of his Chriſtian Name, 
P. C. 175. Addition, or Surname, muſt do it upon his Arraignment, and the Entry 
muſt be ſpecial, viz. Super quo genit Robertus Williams, gui indidatus eft 
per nomen Johannis Williams, & dicit quod ubi in indictamente ſupponitur 
quod guidam Johannes Williams wi & armis, Ic. Ipſius nomen eſt Robertus 
non Johannes; for if he ſhould ſay, wenit prædicbus Johannes Williams, 
he concludes himſelf, and cannot plead that his Name is Robert. 
Carth. 207, So where the Defendant pleaded Miſnomer in Abatement in this Form, 
Tallant ver. & predia J. Germyn (with an n at the End) venit & defend, & dicit, that 
Germyn. his Name is Germy (without an ) and not Germyn prout, Efc. and upon 
Demurrer to this Plea it was adjudged againſt him; for that he had ad- 
mitted his Name to be Germyn, by his appearing and making Defence by 
that Name; but that if he would have taken Advantage of the Miſngmer 
he ſhould have pleaded in this Manner, johannes Germy, 9% per no- 
men j. Germyn ſuperius implacitatur, wenit & aicit guad, and for this De- 
fault a Reſpondeas Oufter was awarded. 
Mich. 9. So where the Defendant was ſued by the Name of Edzvard Cotteral, 
Ceo. z. in and pleaded in Abarement that his Name was John, but introduced his 
12 _ Plea, and the aſorefaid Cottrral (leaving out his Chriſtian Name) 
— * comes and defends the Force and In;ury, when and fo forth; and it was 
page 625 * held, that the Defendant ſaying & prædid Cotteral, muſt be under- 
ſtood & præ dict Edwardus Cotteral, by which he contefſcs his Name to be 
Edward ; 2nd if he would have taken Advantage of the Miſnomer, he 
ſhould have ſaid & Fehannes, who was ſued by the Name of Edward. 
Trin. 10 If there be a Miltake in the Chriſtian. Name and Surnaine, the Defend- 
Geo. 2. of ant may take Advantage of both, and his Plea on that Account ſhall not 
5 oo” be held to be double; as where Frover was brought againf the Deſendant 
—_ — by the Name of Chriſtopher Mature, and he pleaded in Abatement, that 
Hardw. 286+ his Name was John Metier, and that he was known by that Name; ab/que 
bac, that he was named by the Name of Chriſtopher Mature; and on De- 
murrer to this Plea. becauſe of Duplicity, and becauſe no Venue was laid 
where he was baptized, it was held, 1/7, That there being a Miſtake in 
both Names, the Defendant could not take Advantage thereof, in a better 
Manner than he has done; for he is not bound to admit one of the Names 
right, which if he did, he would not then give the Plaintiff a better Writ, 
the Præ nomen and Cegnomen being only one Deſcription of the fame Perſon ; 
and though there is no Precedent, where Miſnomer has been pleaded both 
in the Chriſtian Name and Surname, yet that may be becauſe it is a Matter 
that has rarely happened; and foi this wete Cited 1 Lulu. 10. Them, Ent. 1. 


1 Salk, 
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1 Salk, 6. 2dly, That there was no Neceſſity of laying a Venue, this being 
a Matter relating to the Perſon, which muſt be tried where the Action is 
laid; and for this were cited Raſt, Ent, 29. Hern's Plead. 9. 1 Salk. 6. 


6 Mod. 115. 


(G) Who may take Advantage thereof, 


HE Defendant, though his Name is miſtaken, is not obliged to take 
(a) Advantage of it; and therefore if he be impleaded by a wrong , 


Name, and afterwards impleaded by his right Name, he may plead in Bar{*) 7. oo 
the former Judgment, and aver, that he is una & eadem perſona, — Fins 
himſelf to be 


Earl of Buckingham, was arreſted by the Name of J. Villar: drmiger; and, on Motion, the Court 
gave him Leave to put in Bail, without joining in the Recognizance, and thereby not eſtop hirmlelt, 
Salk, 3. pl. 7. pl. 17. 7 Mod. 38. | 


So if a Perſon be indicted and acquitted of a Crime, and afterwards he2 Hawk. P. 
is indicted for the ſame Offenee, in which ſecond Indictment the Crime is C. 309. 
deſcribed to be the ſame in Subſtance, with ſome Variation of the Name, 

Addition, Wc. he may make good the Variance, by averring, that he was 
the fame Perſon meant in both. | 9 

If a Perſon killed be deſcribed by his proper Name and Surname in the 2 Hawk. P. 
firſt Inditment, and by a different Surname in the ſecond, ſuch Variance C. 369. 
may alſo be helped by an Averment, that the Perſon ſo differently named 

was one and the ſame Perſon ; to which it is adviſable ts add, that he was 
known as well by the Name in the firſt, as by that in the ſecond Indict- 
ment. 

If a Defendant appear gratis, and by Attorney, to an Information, he, Hawk. P. 
may plead a Miſnomer in Abatement, as well as if he had appeared in c. 367. 
Perſon ; for if he be not the Perſon intended, his Plea may be rejected, 
and Judgment ſigned by Nihil dicit; but the Attorney General, by ac- 
cepting his Plea, admits him to be the Defendant, and ſhall not after- 
* wards ſay, that it doth not appear but that the Plea might be put in by Page 626 


a Stranger. | 

One Defendant cannot plead Miſnomer of his Companion ; for the other Lutw. 36. 
Defendant may admit himſelf to be the Perſon in the Writ, 

So if ſeveral Perſons be indicted for one Offence, Miſnomer, or Want of: Hal. Hit. 
Addition of one, quaſheth the Indictment only againſt him, and the Reſt F. C. 177. 
ſkall be put to anſwer ; for they are in Law as feveral Invictments. 
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MONOPOLY. 


(A) Wonopoly, what it is, and how reſtrained 
by the Common Law, 626. | 
(B) How reſtrained vp Statute, 627. 


— 


(A) Monopoly, what it is, and how reſtrained b 
3 the Common Law. : 


z 0 181 A Monopoly is deſcribed by my Lord Coke to be an Inſtitution or 


dy 182, Allowance by the = by his (a) Grant, Commiſſon or other- 
(a) Mono- wiſe, to any Perſon or Perſons, Bodies Politick or Corporate, of 


poly and In- or for the ſole Buying, Selling, Making, Working or Uſing of any Thing, 
grofling dif- hereby any Perſon or Perſons, Bodies Politick or Corporate are ſought 
3 to be reſtrained of any Freedom or Liberty they had before, or hindred in 
firſtis by Pa- their lawful Trade. 

tent from the | 

King, the other by Act of the Subject, between Party and Party; but are both equally injurious to 
Trade, and the Freedom of the Subject, and therefore are equally reſtrained by the Common Law. 
Skin. 16g. ; | 


Hawk. P.C. And therefore all Grants of this Kind, relating to any known Trade, are 
221. made (b) void by the Common Law, as being againſt the Freedom of 

ewnſend's Trade, and diſcouraging of Labour and Induſtry, and reſtraining Perſons 
Collection of from getting an honeſt | ivelihood by a lawful Employment, and putting 
Proceedings it in the Power of particular Perſons to ſet what Prices they pleaſe on 2 


” oy Commodity ; all which are manifeſt Inconveniencies to the Public, 


245. 

(0 And it is held to be further reſtrained by the Common Law, by ſubjecting thoſe who are guilty 
thereof to a Fine and Impriſonment for the Offence, as being Malum in ſe, and contrary to the antienc 
and fundamental Laws of the Kingdom; and it is ſaid, that there are Precedents of Proſecutions of 
this Kind in former Days. 3 laſt, 181. 2 Inſt, 47, 61. 


*Page627 * And 1 this Ground it hath been reſolved, that the King's Grant to 
2 Rol. Abr. any particular Corporation, of the ſole Importation of any Merchandize, 
1 is void, whether ſuch Merchandize be prohibited by Statute or not. 

3 Inſt. 182. 

2 laft. 61. Hencealſoit ſeems, that the King's Charter, impowering particular Per- 
Raym. 489. ſons to trade to and from ſuch a Place, is void, fo far as it gives ſuch Per- 
2 Chan. Ca. ſons an excluſive Right of trading, and debarring all others; and it ſeems 
— oe now agreed, that nothing can exclude a Subject from Trade, but an Act 
Sands — of P arliament. | 


ompary. Skin. 165, pl. 2. 226, 234, 3 Mod, 126. 


MONOPOL V. 


Alſo it hath been adjudged, that the King's Grant of the ſole Making, 11 Co. 84. 
Importing and Selling of playing Cards, is void; notwithſtanding the Pre- 0” g% 
tence, that the Playing with them is a Matter merely of Pleaſure and Re-, lag. 47. 
creation, and often much abuſed, and therefore proper to be reſtrained ; 
for ſince the Playing with them is, in itfelf, lawtul and innocent, and the 
Making of them an honeſt and laborious Trade, there is no more Reaſon 
why any Subject ſhould be hindred from getting nis Livelihood by this 
than any other Employment. | 

And for the like Reaſons allo it hath been reſolved, that the Grant of the, Rl. Abr 
fole Ingroſſing of Wills and Inventories in a Spiritual Court, or of the ſole 212. 
Making of Bills, Pleas and Writs in a Court of Law, to any particular Jon. 231. 


Perſon, is void. 3 Mod. 75. 
: Vern 120, 


130, 10 Med. 107, 131, 133. 


But it ſeemeth clear, that the King may, for a reaſonable Time, make a Noy 182. 
ood Grant to any one of the ſole Uſe of any Art invented, or firſt brought Hawk. P. C. 
into the Realm, by the Grantee, 231. 

Alſo it ſeems to be the better Opinion, that the King may grant to par- Mod. 286. 
ticular Perſons the ſole Uſe of ſome particular Employments ; (as of (@) 3 Keb. 792. 


Printing the Holy Scriptures, and Law-Books, &c.) whereof an unreftrain- 3 * 75: 
ed Liberty might be of dangerous Conſequence to the Public. 8 


the laſt Para- 
graph but one. (a) The Reaſons hereof given are, that the Invention of Printing was new; that 
it concerned the State, and was Matter of Public Care; that it was in the Nature of a Proclamation, 
and none could make Proclamations but the King ; that as to Law-Books, the King has the Making 
ot Judges, Serjeants and Officers of Law; that they are printed in a particular Language and Cha- 
racter, with Abbreviations, Cc. Vide 2 Chan. Ca. 67, Skin. 234.——[See the Cale ot Baſket and 
ethers, and the Univerfity of Cambridge and others. 1, Bura's Eccl, Law. 347. Tit. Cellege.} 


— 


111. 


(B) bow reſtrained by Statute, 


Y the 21 Tac. I. cap. 3. it is declared and enacted, as That all Mono- 
polies, and all Commiſſions, Grants, Licences, Charters and Letters 
Patents to any Perſon or Perſons, Bodies Politick or Corporate whatſo- 
ever, of or for the ſole Buying, Selling, Making, Working or Uſing of 
any Thing within this Realm, or Hales, or of any other Monopolies, 
« andall Proclamations, Inhibitions, Reſtraints, Warrants of Aſſiitance, 
* and all other Matters whatſoever, any Way tending to the Inſtituting, 
** Strengthening, Furthering or Countenancing of the ſame, or any of 
them, are altogether contrary to the Laws of this Realm, and fo are and 
„ ſhall be utterly void, and of none Effect, and in no wiſe to be put in Ure 
* and Execution. 
And Sect. 2. That all Perſons, Bodies Politick and Corporate whatſo- 
« ever, ſhall be diſabled and uncapable to have, uſe, exerciſe or put in Ure * 
any Monopoly, or any ſuch Commitſion, Grant or Licence, &c. or other 
hing tending as aforeſaid, or any Liberty, Power or Faculty, ground-*Page628 
ed or pretended to be grounded upon them, or any of them, 
And it is further declared and enacted, by Sed. 3. That all Monopolies, 
« and all ſuch Commiſſions, Grants and Licences, &c. and all other 
Things tending as aforeſaid, and the Force and Validity of them ought to 
be, and ſhall be examined, heard, tried and determined by and accord- 
* ing to the (5) Common Laws of this Realm, and not otherwiſe, =, |, 3) In the 


Conſtruction 
hereof it is held by my Lord Coke, that all Matters of this Kind ought to be tried in the Courts of 
Common Law only, and not at the Council-Table, or in the Court of Chancery, or any other Court 
of like Nature. 3 Inſt, 182, But for this vide Juriſdiction of the Court of Chancery, Tit. Court: 
and their Juri ſdictien. 4 | 

An 
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And it is further enacted, by Seck. 4. That if any Perſon ſhall be hin- 
** dered, grieved, diſturbed or diſquieted, or his Goods or Chattels any way 
ſeixed, attached, diſtrained, taken, carried away or detained by Occaſion 
or Pretext of any Monopoly, or of any ſuch Commiſſion, Grant or Li- 
** cence, Oc. or other Matter or Thing tending as aforeſaid, and will ſue 
to be relieved in any of the Premiſſes, he ſhall have his Remedy for tlie 
*« ſame at the Common Law, by Action grounded on the fard Statute, to 
be heard and determined in the King's Bench, Common Pleas, or Ex- 
** chequer, againſt the Party by whom he ſhall be ſo hindered or grie ved, 
ec. or by whom his Goods ſhall be ſo ſeized or attached. c. wherein 
every ſuch Perſon, which ſhall be ſo hindered or grieved, &c. or whoſe 
Goods ſhall be fo ſeized or attached, c. ſhall recover three Times fo 
much as the Damages which he ſuſtained by Means of ſuch Hindrance, 
ec. and double Coſts ; and in ſuch Suits, or for the Staying or Delaying 
thereof, no Eſſoin, Protection, Wager of Law, Aid Prayer, Privilege, 
Injunction, or Order of Reſtraint, ſhall be in any wiſe prayed, granted, 
admitted or allowed, nor any more than one Imparlance; and if any 
„ Perſon ſhall, after Notice that the Action depending is grounded upon 
«© the ſaid Statute, cauſe or procure any Action at the Common Law 
grounded thereon to be ſtayed or delayed before Judgment, by Colour 
* or Means of any Order, Warrant, Power or Authority, fave only of the 
Court wherein ſuch Action ſhall be depending; or after Judgment ſhall 
* cauſe or procure the Execution to be ſtayed or delayed by Colour or 
Means of any Order, Warrant, Prayer or Authority, fave only by Writ 
of Error or Attaint, that then the ſaid Perſon or Perſons ſo offending 
** ſhall incur a Premunire.” | 
3 laſt. 183. Tt is ſaid, that the firſt Branch of this laſt Clauſe, relating to the Delay 
of Cauſes of this Kind before Judgment, not only extendeth to the Privy 
Council, Chancery, Exchequer Chamber, and the like, but alſo to thoſe - 
who ſhall procure any Warrant from the * oy ſuch Purpoſe ; and it is 
ſaid, that the latter Branch, relating to the Delaying of Execution after 
Judgment, extendeth even to the Judges of the Court where the Cauſe is 
depending. 
But it is provided, by Se#. 6. That no Declaration, in the Statute men- 
„ tioned, ſhall extend to any Letters Patents, and Grants of Privilege 
„for the Term of fourteen Years, or under, of the ſole Working or 
« Making of any Manner of (5) new Manufactures within this Realm, 
« to the true and firſt Inventor and Inventors of ſuch Manufactures, 
„ which others, at the Time of making ſuch Letters Patents and Grants, 
„ ſhall not uſe; ſo as alſo they be not contrary to the Law, nor miſ- 
« chievous to the State, by raiſing Prices of Commodities at home, or 
Hurt of Trade, or generally inconvenient ; the ſaid fourteen Years to 
be accounted from the Date of the firſt Letters Patent, or Grant of 
Page 629 « ® ſuch Privilege, but that the ſame ſhould be of ſuch Force, as they 


8 « ſhould be if the ſaid AQ had never been made, and of none other.“ 


newly 

brought into the Realm from beyond Sea are included, tho? they had been Jong practiſed there beſore; 
for the Statute ſpeaks of new Manufactures within this Realm, and was made to encourage new De- 
vices uſeſul to the Kingdom; and whether learned by Travel or Study, it is the ſame Thing. 
2 Salk. 447. 


3 laſt. 184. Tt hath been reſolved, that no new Invention, concerning the Working 
of any Manufacture, is within the Meaning of this Exception, unleſs it be 
ſubſtantially new, and not barely an additional Improvement of an old one. 

3 Init. 184. Alſo it hath been holden, that a new Invention to do as much Work in 
a Day by an Engine, as formerly uſed to employ many Hands, is not within 
the ſaid Exception; becauſe it is inconvenient, in turning ſo many labour- 
ing Men to idlene's, | | 

Alſo 


M 0. N:Q DO . 


Alfo it ſeems clear, that no old Manufacture, in Uſe before, can be pro- 3 laſt. 184. 


hibited in any Grant of the ſole Uſe of any ſuch new Invention, 

And it is farther provided, Sed 7. That nothing in the faid Act con- 
« tained ſhall extend to any Grant or Privilege, Power or Authority what- 
« ſoever, before the ſaid Act made, granted, allowed or confirmed by any 
« Act of Parliament, fo long as the — ſhall continue in Force. 

Provided alto, Sec. 9. That nothing in the laid Ad contained ſhall be 
« in any wiſe prejudicial to any City, Borough or Town Corporate within 
« this Realm, concerning any Grants, Charters or Letters Patents to them 
« made, or concerning any Cuſtom uſed by or within them, or unto any 
« Corporations, Companies or Fellowſhips of any Art, Trade, Occupation 
« or Myſtery, or to any Companies or Societies of Merchants within this 
« Realm, erc&ed for the Maintenance, Enlargement or Ordering of any 
« Trade or Merchandize, but that the fame Charters, Cuſtoms, Corpora- 
„tions. c. and their Liberties and lmmunities ſhall be of ſuch Force and 
Effect, as they were before the making of the ſaid Act, and of none 
„other; any hing before in the faid Act contained to the contrary in any 
*« wiſe notwithſtending. | | | 

And it is further provided, Seck. 10.“ That nothing in the ſaid AQ 
contained ſhall extend to any Letters Patents, or Grants of Privilege 
concerning Printing, nor to any Commiſſion, Gran's or Letters Patents 
* concerning the Digging, Making or compounding of Salt-Petre, or Gun- 
powder, or the Caſting or Making of Ordnance, or Shot for Ordnance 
© nor to any Grant or Letters Patents of any Office, erected before the 
„Making of the ſaid Statute, and then in Being and put in Execution, 
* other than ſuch Offices as had been decried by Proclamation z but that 
« all ſuch Grants, Cc. ſhall be of the like Force and Effect, and no other, 
as if the ſaid Act had never been made. 

But it is enacted by 16 Car. 1. cap. 21. That it ſhall be lawful for 
all Perſons, as well Strangers as natural-born Subjects, to import any 
* Quantities of Gunpowder whatſoever, paying ſuch Cuſtoms and Duties 
* for the ſame as by Parliament ſhall be limited; and that it ſhall be lawful 
« for all his Majeſty's Subjects of this his Realm of England, to make and 
* ſell any Quantities of Gunpowder at his Pleaſure, and alſo to bring into 
* this Kingdom any Quantities of Salt-Petre, Brimſtone, or any other 
Materials for the Making of Gunpowder ; and that if any Perſon ſhall 
put in Execution any Letters Patents, Proclamations, Edict, Act, Order, 
« Warrant, Reftraint, or other Inhibition whatſoever, whereby the Im- 
* portation of Gunpowder, Salt-Petre, Brimitone, or other the Materials 
* aforementioned, ſhall be any ways prohibited or reſtrained, ſhall incur a 
* Premunire.” | 

And it is further provided by the ſaid Statute of 21 Fac, 1. cap, 3. 
Seck. 11. 12. ** That nothing in the ſaid Act contained ſhall extend to 
** any Commiſſion or Grant concerning the Digging, Compounding or 
Making of Allum or Allum Mines, &c. not concerning the Licenſing 
* of the Keeping of any Tavern or Selling of Wines, to be ſpent in the 
** Manfion-Houle, or other Place in the Tenure or Occupation of the 
* Party ſelling the fame ; and a further Proviſion is made in the latter 


part of the Statute, for ſome particular Grants to particular Corpora- Page 630 


tions and Perſons, as Newcaſtle upon Tine, Cc. 


But it is ſaid, that the ſaid Clauſe relating to Allum was needleſs, becauſe 3 lalt. 185. 


all ſuch Mines belong of Courſe to the Perſons in whoſe Grounds they are, 
and therefore no Privilege concerning them can be granted but inthe King's 
own Ground, 


MORTGAGE. 


re A 8 . 


(A) — eee and ſeveral Kinds of Mott: 
gates. 631. Th | 

(B) What thall be deemed a Moztgage, oz an 
Eſtate redeemable, 634. 

(C) Ot the Mature of a Moꝛtgage, as to the 
diſtin Jntereſts of the Moꝛtgagoꝛ and Wot: 


agee. 635. 
(D) wt the legal Perfozmance of the Condi⸗ 
on, 3 . | 
(E) Df the Equity of Redemption and Foze⸗ 
- dloſure. 638. 


And herein, 


1. Who may redeem, and by whom the Mortgage 
Money ſhall be paid. 638. | 

2. To whom the Mortgage Money ſhall be paid. 641. 

3. Of the Precedency and Right of Redemption, 
where there are ſeveral Mortgagees or Incumbran- 
cers ; and herein of their Remedies againſt each 
other, as well as againſt the Mortgagor. 642. 

4. How far the Purchaſing in a precedent Mortgage 
or Incumbrance will protect ſuch Purchafor, and 
intitle him to a Precedency of Redemption. 649. 

5. Of the Equity which muſt be done by him, who 
would redeem, to the Perſon againſt whom a Re- 
demption is prayed. 651. 

6. At what Time the Redemption muſt be. 654. 

7. Of the Manner of Redeeming and Forecloſing. 656. 


(F) Woztgagees and their Allignees, How to ac- 
count, and what Allowances to make, 657. 


1 


dige 631 (A) Df the Dyiginal and ſeveral Kinds of 


oꝛtgages. 
Cameus 11, HE Notion of Mortgaging and Redemption ſeems to be of 
12. Fewuiſb Extraction, and from them derived to the Greeks and Ro- 


mans ; the Plan of the Moſaic Law conſtitutes a juſt and equal 
Agrarian, that the Lands may continue in the ſame Tribes and Fa- 


milies, and the People might not be diverted by any exotick Acts and 
Inventions 


MORT G AG E. 


Inventions from the Exerciſe of Agriculture, in which innocent Employ- 
ment they were to be continually educated ; and therefore whoever were 
compelled by Want to ſell, could transfer no Eſtate in the Lands, farther 
than to the next general Jubile, which returned once in fifty Years ; 
wheretore they computed till the Jubile, and according to the Diſtance 
from thence, ſuch was the Intereſt that could be transferred to the Buyer ; 
dut the Vendor had Power at any Time to redeem, paying the Value of the 
Lands to the Jubile ; but though he did not redeem at the Year of Jubile, 
yet the Lands came back again free to the Vendor and his Heirs, 

But our Notion of Mortgaging and Redemption ſeems to have come Jufiin. 592. 
more immediately from the Civil Law, and therefore it will be neceſſary 
herein to conſider the Diſtinctions in that Law between Pledges and Things 
hy thecated. : 2 

The Pignus or Pledge was, when any Thing was obliged for Money lent, 
and the Poſſeſſion paſſed to the Creditor, | 

The Hypotheca was, when the Thing was obliged for Money lent, and 27, Tit. 
the Poſſeſſion remained with the Debtor. Now in Caſe of Goods pigno- Bailment. 
rated, the Creditor was obliged to the ſame Diligence in keeping them, as 
he uſed about his own ; fo that if the Goods were loſt by the Negligence 
of the Creditor, an Action lay as for a Depoſit ; for the Property being 
transferced to the Creditor for a particular Purpoſe, he was to keep them G 
as bis own. | | 

If the Debtor did not redeem the Thing pledged, the Creditor was to Digeſt. Lib. 
forecloſe the Redemption of the Debtor ; and if the Money was not paid, 20. Tit. 6. 
the Creditor had his 44io Pignoritia or Hypothecaria, which, when he had Cris. 26g, 
purſued, and obtained Sentence thereon, he might ſell as his own Property; 7 271. 
but there was this Difference between the Aro Pignoritia and Hypothecaria ; 
that the Adio Pignoritia was only on the Perſon of the Debtor to foreclaſe 
him, beeauſe the Pignus was already in the Poſſeſſion of the Creditor ; but 
the Adio Hypothecaria was tam in Rem, guamin Perſonam, and was given ad 
Pignus Projequendum contra quemcungue Poſſeſſorem; becauſe herein the 
Creditor had not the Poſſeſſion of the Pledge, but it remained to the 
Debtor ; and till Sentence was obtained in theſe Actions, the Creditor 
could not obtain the Property of the Pledge ; and if the Money was paid 
before Sentence, the Pledge was ſubject to Redemption; and where the 
fame Thing was pledged to ſeveral, thoſe were faid to be Potiores in Pig- 
nore, to whom the Things were firſt hypothecated. 

If the Money was tendered or paid to the Creditor, the Contract of Digeſt. Lib. 
Pignoration was diſſolved, and the Debtor might have the Pledge back, as 20. Tit. 6. 
a Thing lent ; fo that ſeems to have introduced the Notion among us of 
the Debtor's Right to Redemption, and with them the Uſucaption, or the 
Ripht of Preſcription, did not extinguiſh the Pledge, unleſs a Stranger bad 
held it for thirty Years, or the Debtor had held it for forty Years. 

In the Feudal Law the Rule was, Feudalia, invite. Domino, aut Agnatis, Cervin. 268. 
non recte ſubjiciuntur Hypothece, quamvis fructus poſſe efſe receptum eſt, 
and the Keaſon of this Rule was, becauſe the Feud was filled with a Tenant. 

* fromthe Lord's original Bounty, on whom he depended for his perſonal Page 632 
Service in War and Peace: and therefore the Feudiary could not obtrude 

a Tenant on him without his Leave, who might be leſs capable of thoſe 

Services; and therefore as the Tenant could not originally alien without 

Licence, ſo he could not mortgage. | 

But when a Licence of Alienation was given about the Time of H. 3. 
and it became a Maxim in Law, that the Purity of a Fee-fimple imported 
a Power of diſpoſing of it as the Owner pleaſed ; there were two Ways of 
mortgaging Lands introduced, which Littleton diſtinguiſhes by the Names 
of Vadium Vivum and Vadium Mortuum, 183 | 

The 
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Co. Lit. 


MOR T G A G E. 


Co. Lit. 20 The Vadium Vi vum is, where a Man borrows 100/. of another, and 

— _ makes an Eſtate of Lands to him, till he hath received the ſaid Sum of the 

— e Ines and Profits of the Lands; and it is called Vadium Vivum, becauſe 
neither the Money nor the Land dieth ; for the Lands are conſtantly pay. 
ing off the Money, and the Lands are not left as a dead Pledge, in caſe the 
Money be not paid. This ſeems to have been the antient Way of pledging 
Lands; for they held, that Lands could not be hypothecated ; and there. 
fore they uſed to ſubje& the Uſufrufus, which continued originally during 
the Life of the Feudiary ; but when there was a free Liberty given of 
Alienation, then the Feudiary could pledge the Uſufrutus of . at 
Pleaſure ; but becauſe, in this Way of Pledging, the Lender received his 
Money by Degrees, and in ſmall Parcels, which was very troubleſome; and 
thoſe that put Money to Uſury, are generally willing to receive the Whole 
ina groſs Sum ; therefore this Way of Pledging is now out of Uſe. 

Lit. ſ. 332. The Vadium Mortuum is fo called by Littleton, becauſe it is doubtful, 

Co. Lit. 295. whether the Feoffor will pay the Money at the Day limited or not; and 
if he do not pay, then the Land, which is but in Pledge upon Condi- 
tion, for the Payment of the Money, is taken from him for ever, and fo 
dead to him; and it he do pay it, then the Pledge is dead to the Tenant 
of the Land. | 

Maddox Of theſe Mortgages there are again two Sorts ; 1/7, Of the Freehold and 

318, 319. Inheritance; ans 24%, Of "Terms for Years. 

J, Of the Freehold and Inheritance; and here the antient Way was to 
make a Charter of Feoffment, on Condition, that if the Feoffor, or his 
Heirs, paid the Sum to the Feoffee, or his Heirs, he ſhould re-enter and 
re- poſſeſs; and ſometimes the Condition was contained in the Charter of 
Feoffment, and ſometimes it was defeazanced by another Charter, as may 
be ſeen in the old Forms, 

For as a Man might annex a Condition to his Feoffment, for cuj us eff 
dare, ejus eſt diſponere, ſo he might annex a Condition by another Deed, 
bearing Date and executed at the ſame Time ; for, being executed at the 
ſame Time, it is really but one and the ſame Diſpoſition, que incontinenti 
unt ineſſe videntur; buta Defeazance or Condition annexed after the Feoff- 
ment executed comes too late, becauſe the Livery Coram Paribus atteſting 
the Infeudation, in which there is no Condition, the "Tenant muſt hold the 
Land according to the Tenure of the Inveſtiture ; but Rents, Annuities 
or Warranties, that are Things executory, may be defeated by Defeazances 
made at the Time of their Creation, or any Lime after; becauſe there is 
not any Neceſſity of the Notoriety of Livery to make an Inveſtiture; and 
therefore, being created by Deed only, they may be defeated or deſtroyed 
by Deed alone. | 
Co. L't. Theſe Sorts of Conveyances were ſubject to theſe Inconveniencies ; 
221, 222. that if the Money were not paid at the Day, ſo that the Eſtate became 

abſolute, the Eſtate was thenceforth ſubje& to the Dower of the Feoffee, 
and all other his real Charges and Incumbrances; for though if the Feoffor 
performed the Condition, then he might re-emer, and re-poſſeſs himſelf 
ip his former Eſtate, and conſequently was in above all the Charges and 
*Incumbrances of the Feoffee; yet, if he did not literally perform the Con- 
dition, by Payment of the Money at the Day, then the Eſtate was legally 
ſubject to the Charges and Incumbrances of the Feoſſee, though the Mo- 
ney were afterwards paid, and the Eſtate re-conveyed to the Feoffor. 

But the Courts of Equity, as they grew in Power, have ſet this Matter 
right, and have maintained the Right of Redemption, not only againſt Te- 
nant in Dower, and the Perſons who come in under the Feoffee, but even 
againſt the Tenant by the Curteſy, and Lord by Eſcheat, that are in the 
Poft , becauſe the Payment of the Money doth, in the Conſideration of 
Equity, put the Feoffor in ſtatu quo, ſince the Lands were originally only 
a Pledge for the Money lent. As 


226, 227. 


*Pape 633 


Hardr, 468. 
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As to Mortgages by Way of creating Terms, this was formerly by Way 
of Demite and Re- demiſe. As for Example; A. borrowed Money of B. 
thereupon A. would demiſe the Land to B. for a Term of 500, Sc. Years 
abſolutely, with Common Covenants againſt Incumbrances, and for farther 


| Aſſurance, and then B. would the Day after re demiſe to A. for 499 Years, 


with Condition, to be void on Non-payment of the Money at the Day to 
come; this Manner of mortgaging came in after the 21 H. 8. cap. 15, for 
falfifying Recoveries, where there was a fixed Intereſt ſettled in Terms for 
Years; and was eſteemed beſt for the Mortgagor, to avoid all Manner of 
Pretenſion from the Incumbrances and Dower ot the Feoffee in Mortgage; 
and was reputed beſt for the Mortgagee, to avoid the Wardſhip and Feu- 
dal Duties of the Tenure, and was only inconvenient in this; that if the 
fecond Deed were loſt, there appeared to be an abſolute Term in the 
Mortgagee. 

And this is now the common Method, viz. By a Demiſe of the Land 
for a Term, under a Condition to be void on the Payment of the Mort- 
gage-Money and Intereſt ; and a Covenant is inſerted at the End of ſuch 
Deeds, that, till the Default ſhall be made in the Payment of the Money, 
the Mortgagor ſhall receive the Rents, Iſſues and Profits, without Ac- 
count, | 


This has been ruled to create a Tenancy at Will to the Mortgagee ; but Raym. 147. 


if the Mortgagor dies, the Tenancy at Will is determined, till there is a 
Receipt of Intereſt from the Heir, which ſeems to make him alſo Tenant 
at Will to the Mortgagee. | 

But now the laſt and beft Improvement of Mortgages ſeems to be, that 
in the Mortgage Deed of a Term for Years, or the Aſſignment 22 
the Mortgagor ſhall covenant for himſelf and his Heirs, that, if Default 
be made in the Payment of the Money at the Day, then he and his Heirs 
will, at the Coſts of the Mortgagee and his Heirs, convey the Freehold and 
Inheritance of the Mortgaged Lands to the Mortgagee and his Heirs, or to 
ſuch Perſon or Perſons (to prevent Merger of the Term) as he or they 
ſhall direct or appoint ; for the Reverſion, after a Term of 50 or 100 
Years, being little worth, and yet the Mortgagee, for Want thereof, con- 
tinuing but a "Termor, and ſubject to Forfeiture, c. and not capable of 
the Privileges of a Freeholder ; therefore, where the Mortgagor cannot re- 
deem the Lard, it is but reaſonable the Mortgagee ſhould have the whole 
Intereſt and Inheritance of it, io diſpoſe of as abſolute Owner. 


— — 


„B) CUhat ſhall be deemed a Moztgage, oz an pee 
Etſtate redeemable, a "0 — 


EREIN we may obſerve in general, that whatever. Clauſes or Co- vern. 182, 
venants there are in a Conveyance, though they ſeem to import an 268, 394. 
ablolute Diſpoſition or conditional Purchaſe; yet, if, upon the Whole, it Preca. 


appears to have been the Intention of the Parties, that ſuch Conveyance © 
thould only be_a Mortgage, or paſs an Eſtate redeemable, a Court of 
Equity will always conſtrue it ſo. = 


As where the Condition of a Mortgage is, that the Mortgagor ſhall re- vern. 33, 
deem during his Life, or that the Mortgagor and the Heirs of his Body 180. 
ſhould redeem, yet Equity will admit the General Heir of ſuch Mortgagor * 8 
to a Redemption; becauſe this can be no Purchaſe, ſince there is a Clauſe 1 wil 


of Redemption; and when the Land was originally only a Pledge for Mo- Harris. 


ney, if the Principal and Inteteſt be offered, the Land is free; and it would 
be 
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MORT GAG E. = 

be very hard, that it ſhould be in the Power of the Scrivener, or griping 

Uturer, by ſuch impertinent Reſtrictions, to elude the Juſtice of the Court, 

Vern. 193. Butif a Man borrows Money of his Brother, and agrees to make him 
Mg th, a Mortgage, and that, if he has no Iſſue Male, his Brother ſhall have the 
W Land; ſuch an Agreement, made out by Proof, will be decreed in Equity. 
Vern. 7, 214, f. in Conſideration of 1000 J. made an abſolute Conveyance to B. of the 
232. News Reverſion of certain Lands after two Lives, which, at that Time, were 


ns. ver. yorth little more ; and by another Deed, of the ſame Date, the Lands are 


ham, . , | 
— 364. made redeemable any Time during the Life of the Grantor only, on Pay. 


S. C. here ment of 10001. and Intereſt; 4. died; not having paid the Money; and 
it is ſaid. that it was held by my Lord Nottingham, that his Heir mighe redeem, not- 
. — . withſtanding this reſttictive Clauſe ; and that it was a Rule, Once à Mori. 
affirmed in gage and always a Mortgage, and that B. might have compelled A. to re- 
the Houſe of deem in his Life-time, or have forecloſed him; but on a Re-hearing, Lord 
Lords. K. North reverſed the Decree on the Circumſtances of this Caſe ; for it ap- 
peared by Proof, that 4. had a Kindneſs for B. and that he had married 
his Kinſwoman, which made it in the Natute of a Marriage Settlement; 
he likewiſe held, that B. could not have compelled A. to redeem during 
his Life, which made it tlie more ſtrong. 
Vern. 488. If A. mortgage Lands to B. worth 15 J. per Annum, for ſecuring 200 J. 
Hillet ver. and at the fame Time B. enters into a Bond conditioned, that if the 200 J. 
Winn. and Intereſt is not paid within a Year, then he to pay to A. his Executors 
or Adminiſtrators, the further Sum of 78 J. in full for the Purchaſe of the 
Premiſſes, Ec. and A. dies within the Year, and the 200 J. with Intereſt not 
being paid at the Day, the Heir of B. paid the 78 J. the next Day after 
the Mortgage was forfeited to the Adminiſtrator of A. yet A.'s Heir 
may redeem, paying the 200 J. and likewiſe the 78 J. that was paid the 
Adminiſtrator. . 5 . 
So where A. for 550 J. made an abſolute Aſſignment of a Church Leaſe 


Manlwve for three Lives to B. and B. by Writing under his Hand agreed, that if 4. 


ver. Boll, paid 600 J. at the End of the Year, B. would re-convey ; B. died, leaving 


C. his Son and Heir; two of the Lives died, and the Leaſe was twice re- 
newed by C. and his Father ; and though it was near twenty Years ſince 
the Conveyance was made, yet the Maſter of the Rolls decreed a Redemp- 
tion on Payment of the CSE and the two Fines. | 

2Vern, 5209. A. lends Money to B. to carry on certain Buildings, and takes a Mort- 

V age from him to ſecure 1600 J. with Intereſt; and, by another Deed exe- 

4 Cuted at the ſame Time, takes a Covenant from B. that he ſhould convey 

to him, if he thought fit, Ground- rents to the Value of 1600 J. at the Rate 

of twenty Years Purchaſe; and, on a Bill brought to redeem, the Maſter of 

Page 635 c the Rolls decreed a Redemption on Payment of Principal, Intereſt and 

Coſts, without Regard to that Agreement, but ſet aſide the fame as uncon- 

ſcionable ; for a Man ſhall not bave Intereſt for his Money and a collateral 

Advantage beſides for the Loan of it, or clog the Redemption with any 
bye Agreement. 5 ; 

_— But though theſe and ſuch like Reſtrictions are relieved againſt, to make 

— them anſwer the primary Intention of the Parties; yet if A. on a Mortgage 

Ter. lends Money at 5/. per Cent. but agrees in the Deed, that, if the Money 

were paid within three Months after it became due, he would accept of 

41. per Cent, and the Mortgagor negleQts to pay the Intereſt within the Time, 

Equity will not relieve him, but he mult pay 5/. per Cent. for though the 

Court relieves againſt unreaſonable Penalties, yet this is not ſo, for the 
Mortgagee might have refuſed to lend his Monty under 51. per Cent. 

Chan, Rep. So if ihe Mortgagee deviſes, that the Mortgagor ſhould-be remitted Part 

32. of his Mortgage - Money, provided he pays the Principal and Intereſt with 

in three Days after his Deceaſe; if the Condition be not performed, the Re- 

mittance is loſt; becauſe this being a voluntary Bounty, and not ex deb ite 


Tuſtitie, 


r / 
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u/titie, the Party muſt take it as it is limited, for cujus eft dare, ejus e 
aaf and the Court cannot relieve in this Caſe after the Day. us of 
But where in a Mortgage there was a Proviſo, that, if the Intereſt was Salk. 449. 


behind fix Months, then the Intereſt ſhould be accounted Principal, and pl 1 L 


Oſſulſlon ver. 


carry Intereſt ; this, by my Lord Cooper, was decreed to be a vain Clauſe, Lord Tar- 


and of no Uſe ; and he faid, that no Precedent had ever carried the Ad-iantz 
vance of Intereſt ſo far : and that an Agreement, made at the Time of the - 
Mortgage, will not be ſufficient to make future Intereſt Principal; but, to 
make Intereſt Principal, it is requiſite that Intereſt be firſt grown due, and 

then an Agreement concerning it may make it Principal. | 


3 


(C) Df the Nature of a Moꝛtgage, as to the dif- 
tinit Jntereſts of a Noztgago? and Moztgagee. 


H E Mortgagor before Forfeiture, and whilſt it remains uncertain 
[ whether he will perform the Condition at the Time limited, or not, 
hath the legal Eſtate in him ; alſo after Forfeiture he hath an Equity of Re- 
demption ; fo that he is ſtill conſidered as Owner and Proprietor of the 
Eſtate, until the Equity of Redemption be forecloſed, and therefore may, 
make Leaſes, or (a) any Settlement thereof, which will bind his Equity e 
Redemption. a nant in Tail 
a of an Equity 
of Redemption, may deviſe it for Payment of Debts. Vern, 41. Turner ver. Gwinn. 


Therefore if a Man mortgages his Land, and, as is uſual, ftill continues Sid. 460. 
in Poſſeſſion, and levies a Fine, and five Years paſs, yet the Mortgagee is e. 84. 
not barred ; for though the Mortgage be, in Reality, out of Poſſetlion, Casch. 11 
yet when that is done by the Conſent of both Parties, and the Nature of the 414. N 


Contract requires it ſhould be fo while the Intereſt is paid, it is againſt the 


original Deſign of the Contract, that any AR of the Mortgagor, except 


the Payment of the Money, ſhould deprive the Mortgagee of his Security, 


and is no leſs than a Fraud, which the Law will not countenance. 


And as the Mortgagor, being confidered only as Tenant at Will to the Palm. 135. 
Mortgagee, cannot, by his Act, defeat the Intereſt of the Mortgagee, other- Cro. Jac. 
wiſe than by Payment of the Mortgage- Money; ſo neither can the Mortga- 593 
* gee defeat the Mortgagor of his Equity of Redemption; therefore if a®*Page 636 
Mortgagee in Fee ſuffers a Recovery, this, even at Law, ſhall not bind the 
Mortgagor's Right of Entry, upon Performance of the Condition; but if 
the Mortgagor had been a Party to the Recovery, then his Right had been 
bound, not only on Account of the Recompence in Value, but becauſe he 
is eſtopped by the Recovery to claim the Land againſt the Recoverer, or 
his Heirs, when he was called in before the Judgment given to defeat his 
Title, and could not do it. | 

So if a Mortgagee be diſſeiſed, and the Diſſeiſor levies a Fine, and five Plow. 373. a. 
Years paſs after the Proclamations, though the Mortgagee is hereby barred, | 
yet if the Mortgagor pays, or tenders his Money, he has five Years to 


proſecute his Right, by the ſecond Saving in the Statute of 4 H. 7. cap. 24. 


becauſe his "Title did not accrue till Payment of the Money. 

And as the Mortgagor, till the Equity of the Redemption be forecloſed, Preced. 
i» conſidered as Owner of the Land, it was ruled, whete-a Bill for a Re- Chan. 7! 
demption was brought againſt a Mortgagee in Poſſeſſion, and a Decree ac- 

Vor. III. 3 A cordingly, 


* 0 
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cotdingly, that the Mortgagee, before the Account taken, having preſent- 

ed to a Church that became void, ſhould revoke his Preſentation, and pre- 
ſent ſuch a Perſon as the Mortgagor, or his Vendee (he having contracted 
to ſell) ſhould appoint. | 

By the 7 V. & M. cap, 25. it is enacted, That no Perſon or Perſons 
« ſhall be allowed to have any Vote in Election of Members to ſerve in 
„Parliament, for or by Reaſon of any Truſt Eſtate or Mortgage; unleſs 
« ſuch Truſtee or Mortgayee be in actual Poſſeſſion, or Receipt of the 
« Rents and Profits of the ſame Eſtate, but that the Mortgagor, or Ce/tai 
« gue Truft in Poſſeſſion, ſhall and may vote for the ſame, notwithſtanding 
« ſuch Mortgage or Truſt.“ 

And by the 9 Ann. cap. 5. which requires, that Knights of the Shire 
ſhould have 600 J. per Annum ; and every other Member 300 J. per Annum, 
it is enacted, © That no Perſon ſhall be qualified to fit in the Houle of 
« Commons, within the Meaning of the Act, by Virtue of any Mortgage, 
* whereof the Equity of Redemption is in, any other Perſon, unleſs the 
* Mortgagee ſhall have been in Poſſeſſion of the mortgaged Premiſſes for 
< ſeven Years before the Lime of his Election.“ + 


+ A Mortgagor concealing a former Incumbrance, ſhall loſe his Equity of Redemption; the Un- 
der-Mortgagee may redeem the former Mortgages. 4 W. & Mc. 16. % 648.—-—A Court at 
Law may relieve the Mortgagor, on Payment of Principal, Intereſt, and Coſts. 7 Geo. 2. c. 20. 

 pofi 656.—On a Bill of Forecloſure, Mortgagors permitted to tender the Money before hearing. Id. 


ſ. 2. poſt 657, 


(D) Df the legal Perfozmance of the Condition. 


T HE Condition muſt at Law be ſtrictly performed, otherwiſe the 
4.3. Mortgagor loſes all Benefit of Redemption; but if upon a Mortgage 
2 My a Tender be made of the Money, at the Place, at any Time of the Day 
47 E. 3. 26.1 cified in the Condition, and the Mortgagee refuſes, the Condition is 
Plow. 173. ſaved for ever f. 


5 Co. 114. 
Co. Lit. 209,——f Yide ſupra, n. and poſt, 654, 5, & 6. n. 


Co, Lit. 209. And upon ſuch Refuſal the Land is diſcharged, becauſe upon the Ten- 
der the Demiſe is void; and if it be upon a Feoffinent, the Condition is 
performed, and the Feoffor may re-enter ; bui the Money lent doth yet 
remain a Debt or Duty, becauſe it was a Debt by the original Lending of 
the Money, whether it bad been ſo ſecured or not ; and becauſe the Secu- 
Tity fails, according to the Words of the Agreement, yet there is the ſame 
natural Juſtice that the Money ſhould continue: But if a Feoffment were 
made, on Condition of Payment of a Sum gratuitouſly, to re-enter, if it 
were refuſed, there is no Remedy. e 

The legal Tender, or Payment, muſt be made to the Parties men- 
tioned in the Condition; becauſe, to make ſuch a Tender as will be a 
*Page637 legal Performance, it muſt be made according to what the Parties have 

exprefly agreed on in the Condition ||. 
Vide ante 636. n. and poſt 654. 6. n. 
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Dyer 180, Therefore if a Man bargains and ſells Lands, with Proviſo, that if the 
181. Vendor, before ſuch a Day, pay ſo much Money to the Vendee, his Heirs 
Co. Lit. 110. or Aſſigns, that the Sale ſhall be void; the Vendee before the Day makes 
his Executors and dies, and the Vendor tenders the Money to the Executors, 

this is not good, becauſe the Word Aſigns mutt be underſtood to be Aſſigns 

ef the Land, in its primary and original Signification; and where there is 

| an 


u On T 


an expreſs Proviſion to whom the Tender and Payment is to be made, the 
Executor is excluded; for Expreſſum facit ceſſare Tacitum, 


But if a Man make a Feoffment in Fee, upon Condition, that the Feoffee Co. Lit. 2 10. 
ſhall pay 20 l. to the Feoffor, his Heirs or Aſſigns ; here the primary Sig- s Co. 96. 


nification of the Word A¶Mfians fails, becauſe there can be no Aſſignment of 
the Land of which he hath enfeoffed another; and ſince the original Senſe 
of the Word fails, leſt it ſhould be wholly inſignificant, the ſecondary Senſe 
of the Word is to be taken, vis, the Aſſignees in Law, which the Execu- 
tors are quoad the perſonal Eſtate; and therefore the Payment is good 


either to the Executor or to the Heir. 


If the Condition be to pay the Money to the Feoffee, in Mortgage, his Co. Lit. a 10: 


Heirs or Aſſigns, and he makes a Feoffment over; it is in the Election of 
the Feoffor to pay the Money to the firſt or ſecond Feoffee, becauſe by the 
Words he may pay it either to him or the Aſſignee. So if the firſt Feoffee 
dies, in this Caſe he may pay it to his Heir or the Aſſignee, for the ſame 
Reaſon ; nor is he obliged to take Notice of the Validity of the ſecond 


Feoffment, to which he is a Stranger. 


But if the Condition was, that the Feoffor ſhould pay it to the Feoffee Lit. ſ. 339. 
at ſuch a Day, and the Feoffee die before the Day, it ſhall be paid to the Co. Lit.29g. 
Executor, and not to the Heir, though the Land deſcend to the Heir; for 5 Co. 96. 


during the Suſpenſion of the Condition, which is till the whole Time is 
elapſed, the Land is wholly taken to be a Pledge for the Money, and the 
Money to be a perſonal Duty to the Feoffee, and conſequently is to be paid 
to ſuch Perſon as repreſents him ; but then this Payment, mutt be to the 
Executor of the whole Sum ; for a partial and fraudulent Payment, though 
accepted by the Executor, is really no Performance of the Condition, and 


therefore the Intereſt remains in the Heir at Law. 


If the Condition were, that the Feoffor ſhould pay ſo much Money to Lit. f. 337. 


the Feoffee, without Limitation'of Time, the Feoffor hath Time during 
Life to pay the Money to the Feoffee Nr his Life; but if either die 
before the Time is elapſed, which is ſet by the Parties for the Performance 
of the Condition, the Feoffment is abſolute; but if the Payment were to 
be made to the Feoffee, his Heirs or Executors, then the Feoffor hath 


Time during Life. 


If a Man make a Feoffment in F ee, upon Condition, that the Feoffor, ; Co. 36. 


within a Year after the Death of the Feoffee, pay to his Heirs, Executors 
or Adminiſtrators, 100 J. that then the Feoffor ſhould re-enter ; the Feoffee 
makes a Feoffment over and dies ; the Feoffor paid the 100/, within the 
Year, and the Heir paid back 30 J. this is a partial and fraudulent Payment, 
and no goed Performance of the Condition to defeat the Eſtate of the Feof- 
fee ; but if the whole Money had been paid, it had been good, becauſe 
the Payment is to be made to the Perſons mentioned in the Condition, and 


not to the Aſſignee of the Land, who. is not named therein. 


— 


) Df the Equity of Redemption and Fozeclo- *Pages;38 


ſure: And herein, 


1. Who may redeem, and by whom the Mortgage Money ſhall be paid. 


LTHOUGH, after Breach of the Condition, an abſolute Fee-Hard. 468. 


| ſimple is veſted at Common Law in the Mortgagee ; yet a Right of 
Redemption being fill inherent in the Land, till the Equity of — 
TY 3A 2 
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be forecloſed, the ſame Right ſhall deſcend to and is veſted in ſuch Perſons 
as have a Right to the Land, in caſe there had been no Mortgage or In- 
cumbrance whatſoever ; and as an equitable Performance as effectually de- 
feats the Intereſt of the Mortgagee, as the legal Performance doth at Com- 
+ Vide ante mon Law, the Condition ſtill + hanging over the Eſtate, till the Equity is 
636. n. and totally forecloſed ; on this Foundation it hath been held, that a (a) Perſon, 
n. who comes in under a voluntary Conveyance, may redeem a Mortgage ; 
1 and though ſuch Right of Redemption be inherent in the Land, (6) yet the 
(5) Vern, Party claiming the Benefit of it, muſt not only ſet forth ſuch Right, but alſo 
182. ſhew that he is the Perſon intitled to it. 
Chan Ca. As the Heir at Law is regularly intiiled to the Benefit of Redemption, 
2Chaa. Ca. s he is allo intitled to the Aſſiſtance of the perſonal Eſtate of the Mortgagor 
Vide Tit. for that Purpoſe ; according to the Doctrine eſtabliſhed in the Courts of 
Heir and Equity, that the perſonal Eſtate, in the Hands of the Executor, ſhall be 
Anceſter. jmployed in Eaſe of the Heir, by whatever Means the Heir becomes indebt- 
ed as Heir for the perſonal Eſtate having received the Benefit by conttact- 
ing the Debt, and the Real conſidered only as a Pledge for it, it is but 
reaſonable that Satisfaction ſhould be made out of it ; according to the 
common Rule, Qui ſentit commndum ſentire debet & onus, 
2 Salk. 449, And on this Foundation it hath been frequently held, that if a Man mort- 
pl. 3. gage Lands, and covenants to pay the Money, and dies, the perſonal Eſtate 
of the Mortgagor ſhall, in Favour of the Heir, be applied in Exoneration 
of the Mortgage. 
({c)2 Chan, Allo it is held by ſome Opinions, that this Benefit ſhall not only extend 
Ca. 84. to the Heir at Law, or Heres natus, but allo to an (c) Heres fafus, from 
a Preſumption, that it is the Intention of the Teſtator, that he ſhould have 
(d)Vern.36. all the Privileges of the Heres natus: And (4) ſome even held, that an 
ordinary Deviſee ſhall have this Benefit; but as to this laſt Point it hath 
(e) Chan. Ca. been (e) held otherwiſe ; and that if a Man mortgages his Land, and then 
271. deviſes it to J. S. or to A. for Life, the Remainder in Fee to B. that there 
the Charge doth paſs with the Eſtate, there appeared no Intention of the 
ide inſra Teſtator, that he ſhould have it diſcharged f. 
* 450 So if the Mortgagor conveys away the Equity of Redemption, the Pur- 
— 3 chaſer ſhall not have the Benefit of the perſonal Eſtate, but muſt take it 
cum onere. 
2 Salk. 449. It has likewiſe been held by ſome Opinions. that the Heir of the Mort- 
Vern. 436. gagor ſhall have the Benefit of the perſonal Eſtate to pay off the Mortgage, 
. though there be no Covenant in the Mortgage-Deed for the Payment 
'* thereof; becauſe the Mortgage-Money is a Debt, whether there be any 
expreſs Covenant for the Payment of it or not. 
Preced. ut where a Mortgage in Fee was made, redeemable at Mich. 1702, or 
Chan. 425. any other Mich. Day following, on fix Months Notice; and there was no 
Os 701. Covenant for Payment of the Mortgage-Money ;- it was held by my Lord 
Price. ver. Chancellor Cowper, that the Mortgagor having deviſed his perſonal Eſtate 
to his Wife and Daughter, and having during his Life paid the Intereſt of the 
Mortgage, the perſonal Eſtate ſhould not be applied in Eaſe and Exonera- 
„page 639“ tion of the real Eſtate, for the Benefit of the Heir at Law ; tor, as he 
faid, there being no Covenant for Payment of the Money, there was no 
Contract at all between them, neither expreſs nor implied; nor would any 
Action lie againſt the Mortgagor to ſubje& his Perſon, or compel him to 
pay this Money; but this was in Nature of a conditional Purchaſe, ſubject 
to be defeated on Payment by the Mortgagor, or his Heirs, of the Sum 
ſtipulated between them, at any Mich. Day, at the Election of the Mort- 
gagor, or his Heirs ; ſo that here was an everlaſting ſubſiſting Right of 
Redemption, deſcendible to the Heirs of the Mortgagor, which could not 
be forfeited at Law like other Mortgages ; and therefore there could be no 
Equity of Redemption, or any Occaſion for the Aſſiſtance of this yy ; 
| ut 
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Mortgage, and B. the other two Thirds. 


cannot redeem the Mortgage, without firſt having a 


MORT GAG . 


but the Plaintiffs might even at Law defeat the Conveyance; by performing 
the Terms and Conditions of it; which were not limited to any particular 
Time, but might be performed on any Michae/mas Day, to the End of the 
World; and ſince here was no Covenant or Contract, either expreſs or im- 
plied, to charge the perſonal Eſtate of the Mortgagor, he thought there 
was no Reaſon to lay the Load of this Debt upon that which was given 
to other Perſons. a | | 

Alſo if the Grandfather mortgages, and covenants to pay the Mortgage- 2 Salk. 
Money, and the Lands defend woke Son, and his Son dies, having — 2 
ſonal Eſtate and a Son ; the Son's perſonal Eſtate ſhall not go in Aid of 
this Mortgage. 

So if an Heir has Land deſcended to him, incumbered with a Mortgage, Abe. Eq. 250 
and he, before any Application made by him to have Aid of the perſonal Food ver. 
tate, diſpoſes of them, he cannot afterwards come upon the perſonal Fenwick, 
Eſtate; for the Equity, which an Heir has, is, that the Lands may deſcend 
clear to the Family. 

If one deviſe Lands which are in Mortgage to A. for Life, Remainder to Chan. Ca. 
B. in Fee; A. ſhall contribute one Third towards the Diſcharge of the 8 ha 

| an. 62, 

But if Lands in Mortgage are deviſed to A. for Life, Remainder to B. in OD = 
Fee, and A. takes an Aſlignment of this Mortgage in a Truſtee's Name; i 
though B. might have cowpelled A. to contribute one Third towards Pay- Bartiſen. 
ment of the Mortgage, in reſpec of his Eſtate for Life; yet if A. be dead, 
and the Bill is brought againſt his Executor, he ſhall be obliged to contri- 
bute only in Proportion to the Lime that A. his Jeſtator enjoyed it. 

A. mortgaged his Lands upon Condition, that if he or his Heirs repaid Cro.Car.8y, 
100 l. at ſuch a Day, he ſhould re-enter ; before the Day he dies, leaving Co. gg. 
Iſſue a Daughter, his Wife enſeint with a Son; the Daughter pays the 
Money at the Day, and then the Son is born ; the Daughter ſhall keep the 
Lands, and the Son ſhall not recover againſt her; for the Daughter is in 
Nature of a Purchaſer, where ſhe hath regained the Land by her own Vigi- 


lance, which otherwiſe had lapſed at Law to the Mortgagee f. ＋ Sed gu. 
Now, as by 


Stat. Perſons intitled may redeem, vide ante 636. n. and the ) Geo. 2. c. 20. pet 656, 7. 


If a Man enters into a Bond, in which he binds himſelf, and his Heirs, Abr. Eg. 34. 
and dies, leaving a real Eſtate to deſcend to his Heir, ſubject to a Mort- an; no 


gage for Years, and the Heir ſells the Equity of — the Obligee , 
udgment at Law 
againſt the Heir. ; a | 
A Dowreſs may redeem a Mortgage, paying her Proportion of the Mort- Abr. Eq. 219 
gage-Money ; and as to the Reſt, ſhe may hold over till ſhe is ſatisſied. Darts ver. 
So if a Jointure is made of Lands which are mortgaged, the Wife may Chan, Ca, 
redeem, and her Executor ſhall hold over til repaid with Intereſt ; becaule 271. 
ſuch "Tenant for Life ought to be reimburted the Money ſhe paid to ſet her 88 
Eſtate free, and in the Condition ſhe cught to have been in. 5 „ 
* But if a Jointreſs aſter Marriage join with her Huſband in a Fine, and pie bao 
mortgage the Land, and the Hutband dies; there her Land is charged, 2 Ca. 
and ſhe ſhall pay her Part towards the Diſburthening the Land; and her 271. 
Executors ſhall not hold the Lands till ſatisßed thereof, becauſe ſhe herſelf 2 Chan Ca, 
concurred in laying on the Charge, and therefore muſt join in the Diſbur- 99» . 
thening of it, according to the Value of her Intereſt, 7 
If the Wife joins in a Mortgage, and levies a Fine, with an Intent to bar 8 24 
her Dower ; and in Conſideration thereof the Huſband agrees, that ſhe eee 
ſhall have the Equity of Redemption in lieu of her Dower, and he after- 


wards mortgages the fame Eſtate twice more ; thuogh this Agreemeat be 
| traudulent 
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fraudulent againſt the ſubſequent Mortgagees, ſo far as to intitle the Wife 
to the whole Equity of Redemption, yet ſhe ſhall have her Dower, if ſhe 
ſurvives her Huſband, and ſhall not be put to her Writ of Dower, becauſe 
the Eſtate may be ſo conveyed away by ſome of the Mortgagees that pol- 
fibly ſhe may not know againſt whom to bring her Writ of Dower, 
Vern. 413. „ Ife Man marries a Jointreſs of Houſes which are burnt down, and the 
Brend ver. Huſband and Wife borrows 1500. to build on the Ground, and levy a Fine 
Brend. {ſur Conceſſit for ninety-nine Years, if the Wife lives ſo long, and a Deed is 
made between the Conuſee and the Huſband, wherein the Huſband cove- 
nants to repay the Mortgage-Money, with Intereſt ; and the Equity of Re- 
demption is limited to the Huſband and his Heirs, and the Huſband ex- 
pends 3 or 40007. in Building on this Ground, and dies; the Wife ſhall 
redeem, and not the Heir of the Huſband ; for the Wife was no Party to 
the Deed of Re-demiſe, by which the Redemption was limited to the Huſ- 
band; and the Wife being a Jointreſs, and having granted a Term for 
Years only, out of her Eſtate for Life, there reſts a Reverſion in her, 
which naturally attraQs the Redemption. : 
aVern. 480. A. on his Marriage agreed to leave his Wife 1000!, if ſhe ſurvived him; 
Acden ver, the Drawing of the Agreement was left to the Parſon of the Pariſh, who 
Fierce. made a Bond from A. to his intended Wife in 2000 J. conditioned to leave 
her 1000/7. if ſhe ſurvived him: The Marriage was had, and A. died, 
leaving a Freehold and Copyhold Eftate in Mortgage, and which were 
mortgaged together ; and it was held, that the Wife ſhould redeem as well 
the Freehold as Copyhold, and hold over till ſhe was fatisfied. 
2Vern. 437- A. joins with B. her Huſband in making a Mortgage for Years of her 
TheEarlver,[nheritance for 4500. to ſupply the Huſband's Occaſions, and to pay for 
—— the Place of Captain of the Band of Penſioners; and ſubject to the Mort- 
„. gage, which was for a Term of Years, the Eſtate was ſettled on 4. for 
Tie, Remainder to her Son in Tail; B. in the Mortgage Deed cove- 
nants to pay the Money, and the Proviſo was, that on Payment of the 
Mortgage-Money the Term was to ceaſe ; the Mortgage was ſeveral 
Times aſſigned, and particularly in 1683, and the Wife joined in it, and 
there the Proviſo was, that on Payment of the Money by them, or either 
of them, the Mortgage-Term was to be aſſigned as they, or either of 
them, ſhould direct or appoint; a few Days after the Mortgage was 
made, B. by Letter thanked his Wife for having ſealed it, and added, 
that the Profits of the Office ſhould be religiouſly applied to pay off the 
Incumbrance ; but afterwards when Money came in, though he paid off the 
Mortgage, yet he took an Aſſignment thereof in Truſt for himſelf ; and 
by Will deviſed his perſonal Eſtate, and the Benefit of this Mortgage, .to 
his ſecond Wife ; and on a Bill by the Son of the firſt Wife, to have this 
Mortgage aſſigned him, it was declared by my Lord Keeper, that he could 
not decree for him, but upon the uſual Terms of Redemption, on Payment 
of Principal, Intereſt and Coſts, diſcounting Profits ; but upon an Appeal 
— the Lords, the Son obtained a Decree to have the Mortgage aſſigned to 
im. | 
page 641 80 where A. and his Wife mortgaged the Wife's Eſtate, and A. cove- 
2Vers. 604 nanted to pay the Money, but the Equity of Redemption was reſerved to 
Pececk ver. them and their Heirs; the Huſband dying, it was decreed, that the Mort- 
Tee. gage ſhall be diſcharged out of the Huſband's Eftate. 5 


2. To whom the Mortgage Money ſhall be paid. 


Chan Ca. 8d. Mortgages, being Part of the perſonal Eſtate, belonging to the Execu- 
1 tors or Adminiſtrators; e it was formerly held, that if a Feoffment 
in Fee were made upon Condition, that if the Mortgagor paid the Sum to 
the Mortgagee, his Heirs, Executors or Adminiſtrators, that then the 

| | Mort- 
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Mortgagor ſhould re-enter, and the Day paſſed without Payment, and the 
Mortgagee died, whereby the Lands deſcended to his Heir; in ſuch Caſe, 
the Heir being named in the Condition, and no Bond or Covenant given 
o make it appear a perſonal Matter, and no Deficiency of Aſſets to pay 
Creditors, that the Heir parting with the Benefit deſcended to him, ſhould 
have the Money on the Mortgage. 

But afterwards it was truly ſettled by the Lord Chancellor Finch, that Chan. Ca. 
the Money ſhould go to the Executors or Adminiſtrators, and not to the 283. 
Heir ; and the Reaton was, becauſe Equity follows the Law; and at Com- 2 Chan. Ca. 
mon Law, if Conditions or Defeazances of Mortgages are fo penned, as no 5% 81, 220. 
Mention is made either of their Heirs or Executors, in that Caſe, the Mo- mn; 348. 
ney ought to be paid to the Executors, becauſe the Money came out of the Hard. 467. 
erſonal Eſtate, and therefore ought to return thither again; but if the Vern. 190, 
— appoints the Money to be paid to the Heir or Executor disjunc- 412. 
tively, there, as by the Common Law already mentioned, if the Mortgagor Freced. 

y the Money preciſely at the Day, he may elect to pay it either to the ban. * 
Heir or to the Executor ; but where the preciſe Day is paſt, and the Mort- 
gage forfeited, all Election is gone in Law, for in Law there is no Redemp- 
tion; and when the Caſe js reduced to an Equity of Redemption, it were 
perfeclly againſt Equity to revive the Election of the Mprtgagor ; becauſe 
that would only tend to the Delay of the Payment of the Money as long 
as he pleaſed, and end in Compoſitions to pay the Money into that Hand 
which would uſe him beſt ; and to ſay that the Election ſhould be in the 
Court, wopld be to place an arbitrary Power in it, which would tend to 
the Inconvenjence of the Subject; ſince no Man could ſafely pay the Mo- 
ney in ſuch Caſes, without applying to the Court in a Suit in Equity; and 
therefore, fince there ought to be a certain Rule, a better cannot be choſen, 
than to come as near as can be to the Rule and Reaſon of the Common 
Law; now the Law always gives the Money :o the Executor, where no 
Perſon is named, and where the Election to pay either to the Heir or the 
Executor is gone and forfeited in Law, it is all one, as if neither Heir nor 
Executor were named in the Condition; and then in natural Juſtice and 
Equity, the principal Right of the Morigagee is to his Money, and his 
Right to the Land is only as a Depoſit or Pledge for his Money ; and 
therefore the Money ought to be paid into the proper Hand, that the Mort- 
gagee hath appointed Receiver of his Money, and that is his Executor ; 
and then the Heir, that is only a Truſtee to keep the Pledge, ought to de- 
liver it back to the Mortgagor ; ard though the Heir has the Ule and Be- 
nefit of the Land till redeemed, yet he has it only as a Pledge, and there- 
fore is a | ruſtee to reitore it when the Money is paid to the proper Hand; 
and the Heir himſelf, though he be proper to keep the Pledge, being 
Land, yet he is not proper to receive the Maney, it being purely Per- 


| ſonal ; and it is not hard, that the Heir ſhould part with the Land, with- 


out having the Money that comes in lieu ot it; becauſe we ate to conſider, 
that the Money was originally parted with from the perſonal Eſtate, and had 
* immediately come into the 7 ae of the Executor, had it not been placed 
out on this real Security ; and therefore decreed, whether the Executor has 
Aſſets or not, that the Mortgage Money ſhould be paid to him ; but the 
Mortgagee, by any Conveyance in his Life-time, or by his Laſt Will ang 
Teſtament, may diſpoſe of it otherwiſe to whom he pleaſes. | 
If the Heir of the Mortgagee foiecloſes the Mortgagor, the Executor 2 vern. 66, 
being no Party, upon a Bill by the Executor againſt the Heir of the Moit- | 
gagee and the Mortgagor, the Land will be decreed the Executar. 
But if the Executor of the Mortgagee, after a Forecloſure by the Heir, à Vera, 67, 
brings a Bill to have the Benefit of the Mortgage, the Heir, if he thinks fit, 
may take ike Benefit of the Foreclolure 16 himſelf, paying the Executor 
the Mortgage Money and latereſt. | 
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2 Vern. 363. If there be a Mortgage in Fee of a long ſtanding, and there are two 
Taber ver. Deſcents caſt ſince the Mortgage was made; and though the Mortgagor, 
recen. by Anſwer fays, he will not redeem, yet the Mortgage ſhall go to the Ex 
ecutor, and not to the Heir, the Equity of Redemption not being fore- 
cloſed or releaſed. 9 
Vern. 21. But if a Mortgagee in Fee enters for a Forfeiture, and after ſeven Years 
— ver. Enjoyment abſolutely ſells the Land to J. S. and his Heirs, the Eſtate ſhall 
2 not be looked upon to be a Mortgage in the Hands of J. S. ſo as to make 
it Part of his perſonal Eſtate, but it ſhall be for the Benefit of his Heir. 
l A. being in Poſſeſſion of an Eſtate that was a Mortgage in Fee, by Will 
Chan. 26s. deviſes it to his Daughters B. and C. and their Heirs, and dies; B. marries, 
Neys ver. and dies; the Queſtion was, whether the Share of B. ſhould be decreed 
Merdant. real or perſonal Eſtate, and conſequently go to her Heir, or to her Huſ- 
band as her Adminiſtrator ; and it was decreed againſt the Huſband; and 
my Lord Keeper put this Caſe: A Man ſeiſed of Lands in Fee, which 
were only mortgaged to him, deviſes them to his Son and Heir, and his 
Heirs ; fardly theſe Lands ſhall deſcend as an Inheritance ; or though the 
Mortgage be paid off, ſhall not the Money be conſidered as Lands, and go 
to the Heir and his Heirs, as the Lands would have done, and this purely 
by the Intention of the Teſtator; and did not the Teſtator, who had a 
governing Power, intend in the preſent Caſe, that the mortgaged Lands 
ſhould be conſidered as any other Lands of Inheritance, and be ſabject to, 
and be directed by, the ſame Rules that other Eſtates are ? 


3. Of the Precedency and Right of Redemption, where there are ſeve- 
ral Mortgages or Incumbrances; and herein of their Remedies 
againſt each other, as well as againſt the Mortgagor. _ 


a 


Abr. Eq. Herein we muſt obſerve, as a ſure and eſtabliſhed Rule, that he who 


320, _ hath the firſt Mortgage, having the legal Eſtate, ſhall prevail before all 


other ſubſequent Mortgagees and Incumbrancers ; but if a Man mortgages 
Land by a defective Conveyance, and afterwards mortgages by an Aſſu- 
rance which is good and effectual, without Notice, the ſecond ſhall prevail, 
becauſe that carries the legal Title ; and Equity will not interpoſe, when 
both are equally upon valuable Conſideration ; but if a Man mortgages by 
a defeftive Conveyance, and there be ſubſequent Debts that do not origt- 
nally affect Lands, there the Defect of ſuch a Conveyance ſhall be ſupplied 
againſt a ſubſequent Incumbrancer, that acquires a legal Title afterwards ; 
| for ſince the ſubſequent Incumbrancer did not originally take the Lands for 
his Security, nor had in his View an Intention to affect them, when after- 
wards the Lands are affected, and he comes in under the very Perfon that 
Page 043* is obliged in Conſcience to make the Security good, he ſtands in his Place, 
and ſhall be poſtponed to ſuch deſedive Conveyance f. 


T Vid: ente 636. n. and peſt 647, 8. 


This Rule and Diſtinction being grounded on the following Caſe, we 
ſhall here inſert it at large. NIST 
1 Henry Francis, Father of the Defendant Henry, in Conſideration of 400 . 
Burgb & al Money lent, by Feoffwent, 17 July 1665, mortgaged to the Plaintiff's Teſ- 
ver. Henry tator in Fee, a Piece of Ground called Purſefeld, in the Pariſh of Gibs 
e but no Livery thereon, and covenants for him and his Heirs, that he was 
acts 4 670, Jawſully ſeiſed in Fee of the Premiſſes, and for quiet Enjoyment, free from 
; Incumbrances againſt him and his Heirs, and all Perſons claiming under 
him, with Covenant for farther Affurance within ſeven Years ; Henry 


Francis, the Father, 1 Mich. 1669, borrowed of the Teſtator 77 J. on Bond, 
| and 


MOR 


70 and promiſed that the mortgaged Premiſſes ſhould be Security for it ; : 
r, Henry Francis, the Father, in 1670, made his Will, and thereof made 
x Henry Francis, his Son, Executor. The Teſtator, Robert Burgb, died, and 
e- the Plaintiff Eleanor proved his Will; the Defendant, Henry Francis, con- 
feſſes ſeveral, Judgments, on Bonds, entered into by his Father (to wit) ſeven 
rs Judgments, as Heir, and one as Executor to his Father; one of theſe ſeven 
ll Judgments was obtained by Heyman, a Defendant, on an Action brought 
ke the firſt or ſecond Day of Hillary Term 1670, for 400 J. and all the other 
Judgments were entered about the ſame Time. This Cauſe came to be 
ill heard by Sir Heneage Finch, Lord Keeper, aſſiſted by Judge J/y1d, who 
'S, declared, that the Court was fully ſatisfied, that the Plaintiff ought to be 
d relieved, and that the ſaid Judgments ought not to incumber the Premiſſes, 
. till the Mortgage Money was fully paid ; whetein the Court did not 
1d ground its Judgment upon the Manner of obtaining the Judgments all in 
h à Term, and moſt of them together, nor on the ſpecial Way, whereby 
"3 the Heir charged the Lands, by pleading Riens per Deſcent, nor on the 
ne Priority of the Tefte of the Sub pæ na's before the Tefte of the Original, on 
70 which the Judgments were grounded; but upon the true Nature of the. 
ly Cafe the Court declared, that the Debt due by the Mortgage, did originally 
a charge the Lands, which the Bond did not, till they were reduced to 
18 - Judgments ; and it ought not to be in the Heir's Power, by confeſſing 
, ]judgments, to charge the Lands in Prejudice of that Equity; and the ta- 


ther becauſe of the Covenant for further Aſſurance; and though the Mort- 
gage was defective in Law, for Want of Livery, yet Equity, which ſup- 
5 lied that Deſect, charged the Lands; and though the Creditors had no 
= otice, yet they ſhall be bound in this. Caſe, becauſe they are put in no 
worſe Condition than they ought to be, vis. to be poſtponed to the Mort- 
gage; therefore it was decreed, that the Defendant Hlenty, the Heir, ſhould 
convey to the Plaintiff, or her Aſſigns, in Fee, in Manner as a Maſter 
11 ſhould direct, but redeemable on the Payment of the ſaid 400 J. due on the 
former defective Mortgage, and the Premiſſes to be held quietly againſt 
the Plaintiffs, and all claiming under them, fince the Date of the Mort- 
gage ; and he who has the Equity of Redemption, may, in convenient 
lime, bring a Bill to redeem ; and in Default thereof, the now Plaintiffs 
may bring one to forecloſe ; and a perpetual Injunction was alſo awarded, 
to quiet the Plaintiffs and their Aſſigns in Poſſeſſion againſt all the Defend- 
ants and the aforeſaid Incumbrances, and to ſtay all Proceedings at Law, 
but the Plaintiffs to have no Coſts of this Suit, unleſs ſome come to te- 
deem; then the now Plaintiffs to have all the Coſts of this, and ſuch Suits, 
as is uſual in the Redemption of Mortgages. 

From this Caſe, which hath been a governing Caſe in the Courts of 
Equity, they have ftated the Difference before- mentioned; ſor theſe Bond 
Creditors did not originally pitch upon the Land as a Pledge and Security 
for their Money; and when they came afterwards, and reduced their Secu- 
rities into Judgments, to affect the Lands; yet ſince they affect it in the 
Hands of the Heir, who was ſubjeR to this Equity, and obliged in Con- 

* ſcience to ſupply the Defect in the Execution of the Deed, they can only *Fag*644 
ſtand in his Place, and therefore mutt be ſubje& to the defective Security; © 
but otherwiſe it had been, if there had been a ſubſequent Mortgage f duly 1 r 
executed, and without Notice of the former; becauſe the Lands being F 
then originally pledged for the Money, and he having the legal Title, ae 
defective Securities that could not prevail at Law, ſhould not overturn, in 

Equity, a Security that was equally upon valuable Conſideration ; but the 

Bonds in the former Caſe did not originally take Hold of the Land at all; 

and when they were reduced to a Judgment, they only took Hold of tle 

Land, together with other Things; and therefore Equity doth not look on 

them, as ſuch Charges on the Land as ate to take Hold ſo inuneciztely on 
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it ; that a prior defective Security is not to be relieved and ſet up againſt 
them; eſpecially, fince ſuch Incumbrances did not take the Land as an ori- 
gina] Security, but came in afterwards, under the Perſon who was obliged 
in Conſcience to ſupply that Defect, for the Difference between the two 
Caſes turns upon this, that in the Caſe of a ſecond valid Mortgage, we 
muſt, in all Manner of Juſtice ſuppoſe, that the Mortgagee would not 
have lent, if the Land had not been offered to ſecure his — and there - 
fore when he hath the Title at Law, it is no Equity to overturn it, or to 
oſtpone him to a deſective Security; but in the Caſe of the Bonds, they 
— their Money upon the perſonal Security, and not on the Credit of 
Lands; and therefore when they come to affect the Lands, they muſt 
ſtand in the Place of the Perſon that had made himſelf liable, in a Court of 
Equity, to anſwer and make good the defective Sucurity. 
2 Vern. 364. Thus it was alſo ruled by the Lord Cowper, where the Caſe was, A. ſur- 
* we ot 6 renders his Copyhold by Way of Mortgage for Money lent, and the Sur- 
ah rt render is not preſented at the next Court, according to the Cuſtom of the 
Manor; A. becomes a Bankrupt, and the Aſſignees, &c. are admitted, and 
bring their EjeAment, and the Surrenderee of the Copyhold brings his Bill 
in Equity to berelieved ; and in this Caſe, the Court decreed a perpetual 
Injunction in Behalf of the Surrenderee ; and though it was ſaid, that the 
Creditors of the Bankrupt were equally valuable as the Surrenderee, and 
having the Title at Law, they ought to be preferred ; yet it was over-ruled 
becauſe the other Creditors of the Bankrupt did not lend on the Credit of 
the Land, as the Mortgagee did ; and therefore when ſuch Creditors come 
under the Bankrupt to charge the Land, they ought to ſtand in his Place, 
and come under the ſame Obligation of Conſcience to make good the de- 
fective Security. | 
Oxwick & The Caſe of Oxwick and Plumer turns upon the Reverſe of this Judgment, 
eÞ ver. I. lum and was thus: Richard Wiſeman, Eſq; Son and Heir apparent of Sir Richard 
22 Miſenan, intermarried with Mine fred Barrington, intitled to a Portion of 
May 1708, 4000 J. and brings his Bill againſt the Truſtees of his Wife; whereupon a 
Decree was had, to pay unto him the Fortune of his Wife, upon making a 
competent Settlement; and upon Failure thereof, the Fortune to be inveſted 
in Lands by the Approbation of the Maſter ; but upon the Maſter's Report, 
that no competent Settlement could be made by Richard the Son, it was, by 
Choice of Parties, inveſted in Lands of Sir Richard the Father, of equal Va- 
lue, Part of which Lands happened to be eight Acres of Copyhold, which 
in the Settlement were limited, and declared apart from the Freehold, to be 
to the Uſe of the Iſſue of the Marriage, in common Form, and afterwards 
in Fee to the Son, with a Covenant from Sir Richard to ſurrender the 
Copyhold ; the Wife dies without Iſſue, and the Son mortgages both Copy- 
hold and Freehold together, for a valuable Conſideration to Oxwick and 
others, Plaintiffs ; but without any Surrender: the Son dies, and the Lands 
deſcend to Eliz. his Siſter and Heir at Law; the Mortgagees forecloſe 
Eliz, by a Decree of the Court, and enter and take Poſſeſſion; to whom 
being in Poſſeſſion El:s. releaſes, and confirms the Eftate in Fee; Sir Richard 
*Page645 the Father being®then out of Poſſeſſion of the Premiſſes from the Time of the 
Settlement, which was made thirteen Years paſt, ſurtenders the Copyhold 
Land to the Defendant Plumer, for a valuable Conſideration; Plumer is admit- 
ted, and brings his EjeQment,and theMortgagees bring theirBills to be reliey- 
ed ; and the Maſter of the Rolls, on e eee diſmiſſed their Bill with 
Coſts; and held, that this Court would not ſupply the Defect of a Surrender 
againſt a Perſon that came in by Title, upon Surrender of the ſame Premiſ- 
ſes; and this Caſe coming on to be re-heard before my Lord Cowper, he was 
of the ſame Opinion; and he took this Difference, that when there are 
two Perſons that have equal Equity, there thoſe that have the legal Title 
- ſhall prevail, becauſe there is no Equity to take from ſuch Perſon the Title 
that 
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that he hath gained at Law; as, where A. R. and C. are three Mortgages, 
and C. purchaſes in the Mortgage of A. to ſecure his own Money bona fide 
lent ; Equity will never take fiom him the legal Intereſt he hath gained; 
but if the contending, Parties in Equity have not equal Equity, then thoſe 
that have the greateſt Equity ſhall prevail againſt the legal Title; as, if a 
Creditor takes hold of the Land by a Feoffment in Mortgage, with Livery, 
Equity will ſupply the Defective Conveyance againſt a ſubſequent Judgment 
Creditor ; becauſe the Judgment Creditor not relying on the Land tor his 
Security, he hath not equal Equity to have that Land applied for the Pay- 
ment of his Debt, as he that took it in Mortgage ; but in this Caſe, where 
Plumer had equally lent Money, and taken hold of the Eſtate by a Mortgage 
made with a legal Surrender; fo that the legal Intereſt was in him; the 
Covenant to ſurrender, though prior, cannot be ſet up againſt him who had 
no Notice of it; but Oxwwick muſt purſue his Remedy at Law, for the 


Breach of the Covenant. 


A precedent Mortgagee diſcounts his Mortgage Money by Purchaſe of chag. Rep. 


Parcel of the Land, and the ſubſequent Mortgagee, having alſo a Judg-36, 
ment, comes to be relieved ; the precedent Mortgagee pleads this Purchaſe; 
and without Notice it is good; for having a legal Title by the firſt Mort- 
gage, kept on Foot precedent to the fecond, this Court will not deftroy 
it ; and the Judgment on Record is no Notice, without expreſs Notice 


from the Party in Intereſt. 


If a Man makes a voluntary Deed, and mortgages the ſame Lands this Chan. Rep. 


Deed, though fraudulent as to the Mortgagee, is good to paſs the Equity 89. 
of Redemption, becauſe the voluntary Conveyance binds the Party and his 


Heirs, 


Tenant in Tail demiſeth the Lands for ninety nine Years, by way of Mort- Chan. Rep. 
gage, under a Condition of Redemption; and on his Marriage ſuffers a Re- 11g, 120. 


covery, and in Conſideration of the Portion ſettles a Jointure ; then the 
Huſband borrows more Money of the Mortgapee, and appoints the Term 
as a Security; the Recovery enures to make good the Term ; and if the 
Mortgagee had no Notice of the Jointure, he ſhall be allowed his whole 
Money, for the Entail is deſtroyed by the Recovery ; becauſe every Reco- 
very places the Fee in the Recoverer ; and neither the Huſband nor Wife, 
that comes in by Title under him, can vacate this AQ precedent ; fo that 
the ſubſequent Recovery of Tenant in Tail makes good all precedent In- 


cumbrances. | 


A Man makes a Mortgage, and afterwards makes a Marriage-Settlement chas. Rep. 
of the Equity of Redemption, wherein he limits it on the Wife; and then 217, Cc. 


on the Iſſue of his Body, with Remainder in Tail to his Brother; the Mort- 
gapee exhibits his Bill againſt the Mortgagor, to have his Money, or that 
he may ſtand forecloſed, without making the Brother a Party; and has a De- 
cree accordingly ; and afterwards the Mortgagor dies without Iſſue, and the 
Lands remain to the Brother by the Marriage- Settlement, who prefers his 
Bill to redeem ; and it was diſmiſſed ; for having made thoſe Parties to the 
Bill of Forecloſure, that were Parties to the Mortgage, the Mortgagee did 
as much as was poſſible ; and ſince at Law a Fine, or other Conveyance, 


* extinguiſhes an Equity of Redemption, which is but a Choſe in Aion, page 646 


though the modern Courſe hath allowed it to be transferred; yet it ought 
not to be ſo allowed, that the Mortgagee ſhould not know from whom to 
ſeek a Forecloſure, in order to keep him an eternal Bailiff to the Mortgagor ; 
therefore after Length of Time, and in Behalf of a meer Volunteer, they 
would not open the Account, after ſuch Decree to forecloſe had againſt the 
Perſon that was Party to the Mortgage; for poſſibly the Mortgagee, ſince 
the Forecloſure, had kept no Account, ſince he was not bound to do it. 


If a Man mortgages Lands, and then confeſſes ſeveral Judgments, and Chan. Rep. 
ſome of the Perſons, who have Judgments, give the Mortgagee Notice, 179. 


and 
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and after he obtained, againſt the Mortgagor, a Decree to forecloſe ; ſuch 
Perſons, that gave Notice of their Intereſt ſhall notwithſtanding redeem ; 
becauſe they are Creditors for a valuable Conſideration, and the Mortgagee 
had Notice of them, that he might have made them Parties to his Bill ; but 
the Perſons, who gave no previous Notice of their Judgments, are totally 
barred of all Redemption, by the former Decree. | 
dann en A. mortgages to B. and C. obtains a Judgment in Debt againſt A. and 
_ Engl then A. mortgages to D. and then B. D. and A, account together for what 
; was due to B. and D. pays the Money, and B. aſſigns the Mortgage to D. 
C. ſues for his Debt, and to have an Account of what was really due to 3. 
and D. on both Securities ; D. pleads the Account thus made up in Bar tg 
C. but it was difallowed ; becauſe their Account, being voluntary, ſhall ne- 
ver conclude a third Perſon, ſo that he ſhall not come into the Redempti. 
on ; for it were unjuſt, that their Accounts ſhould ſhut him out of his $e. 
curity, where he had no Opportunity to litigate or examine the Account. 
Chan. * But it hath been held, that if a firſt Mortgagee brings a Bill to forecloſe 
— On . the Mortgagor, and an Account is directed and taken between them, ſuch 
f Account ſhall bind the ſecond Mortgagee, though he was no Party to the 
Bill, if there was no Fraud or Colluſion in the taking of it. 
2 Chan. Rep. If a Man mortgages his Eſtate to two, who each of them lend ſever; 
57» 5” Sums upon the Eftate, as appears by Notes under their Hands, and one of 
them dies, there ſhall be no Survivorſhip ; for it is conſidered as a Sum of 
Money ſtill ſubſiſting apart, for which the Lands are only a Pledge and de- 
curity ; ſo that the Money being diſtin Sums, and the Intereſt in it being 
| diſtin& and ſeparate, there can be no Survivorſhip between them. 
Preced. If a Mortgagee after Notice of a ſubſequent Mortgage, joins with the 
—_ 39 Mortgagor in a Sale of the Lands to a Stranger, the Money received by 
Haincourt, either for the Purchaſe ſhall fink ſo much ot the Purchaſe Money: And 
in this Caſe the Mortgagor, — Son- in- Law to the Mortgagee, and he 
having entered, and afterwards ſuffered the Mortgagor to take the Profits 
for ſeveral Years, without requiring Intereft, it was held by the Court, 
that the Intereſt of the firſt Mortgagee ſhould not affect the Lands, ſo as 
to keep out the ſecond Mortgagee longer than he would have been, had 
the Intereſt been duly paid. b 
2 Vern. 370, If 4. being about to lend Money to B. on a Mortgage, ſends C. to in- 
554. quire of D. who had a prior Mortgage, whether he had any Incumbrance 
on B's Eſtate, and it is proved that C. went to him, and ſpoke to him ac- 
cordingly, and D. denied having any; D.'s Mortgage ſhall be poſtponed. 
Abr. Eq. One Geof, being poſſeſſed of the Thatched- Houſe at St. Fames's, on a 
e Building Leaſe far ſixty Years, mortgages it to Dr. Lancaſter and one Hab- 
Ruſſel.  berfield, tor ſecuring 600 l. which the Defendant afterwards paid off, and 
advanced to Goff 600 J. more, and took an Aſſignment of this Mortgage, but 
had not the original Leaſe delivered to him till fome Days after the Aſſign- 
ment; Geff afterwards, being in a declining Way, propoſed to borrow of the 
Plaintiff 3501 on a Mortgage of a Vault and two Rooms, Part of the mort- 
| gaged Premiſſes; and on a Treaty for that Purpoſe, on Remington, who 
page 645 acted for the Plaintiff, deſired to ſee the original Leaſe ; Goff told him, 
that he had it not by him, but that his Lawyer kept all his Writings for 
him, as not thinking it ſafe to truſt them in his own Houſe, where all Sorts 
of Company reſorted ; upon which Goff goes to the Detendant, who was an 
Attorney in the City, tells him he was about agreeing with a Perſon for the 
rebuilding Part of the Premiſſes, at ſo much a Foot-ſquare, which would 
better his Security, and deſired him to let him have the original Leaſe, that 
he might ſee the Dimenſions of the Houſe ; the Defendant would not truſt 
him with the Leaſe in his own Power, but goes along with him to the 
Thatched-Heouſe ; and after he had been there ſome Time, Goff ſends for the 
Plaintiff and Remington, told them he had now the original Leaſe, 9 * 
the) 
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they might ſee; and upon their coming to his Houſe, Goff goes into the 
Room where the Defendant was, and deſires him to let him have the Leaſe, 
to ſhew the Perſon he had mentioned, for that he was now in the Houſe ; 
and accordingly the Defendant lets him have the Leale, which he carries to 
the Plaintiff and Remington; and they being ſatisfied therewith lend him the 
Money, and take a Mortgage of the Vault and two Rooms, inſiſting at the 
ſame Nime to have the original Leaſe delivered to them; but Goff urging 
that it concerned much more than the Plaintiff had in Mortgage, and that 
he could not part with it, the Plaintiff permitted him to keep it; and he 
thereupon, in about an Hour's Time, delivered it again to the Defendant, 
without acquainting him with what he had done; and the Defendant ſwore 
expreſly in his Anſwer, that he had no Notice of this TranſaQion, or of the 
Plaintiff's Mortgage; afterwards the Plaintiff lent Goff a further Sum of 
Money, and he prevailed on the Defendant to let him have the original 
Leaſe a ſecond Time; but there was no Proof that the Defendant knew the 
Occaſion of it, and he, by his Anſwer, expreſly denied his having Notice 
of it ; afterwards Goff failed, and thereupon the Defendant brought his 
Ejectment, and recovered ; and this Bill was brought to have the Defendant's 
Mortgage poſtponed, upon Pretence, that here was a manifeſt Fraud on the 
Plaintiff, and that the Defendant was privy to it; and at the Rolls the 
Plaintiff had a Decree accordingly ; but on Appeal the Decree was reverſed; 
but my Lord Chancellor faid, that if a Man makes a Mortgage, and aſter- 
wards mortgages the ſame Eſtate to another, and the firlt Mortgagee is in 
Combination to induce the ſecond Mortgagee to lend his Money, this Fraud 
will, without doubt, in Equity poſtpone his own Mortgage; ſo if ſuck 
Mortgagee ſtands by and ſees another lending Money on the ſame Eftate, 
without giving him Notice of his firſt Mortgage, this is ſuch a Miſpriſion as 
ſhall forfeit his Priority ; but here is no Manner of Proof that the Defendant 
knew any Thing of the Plaintiff's lending his Money ; nay, if there had, yet 
the Plaintiff appears guilty of ſo much a groſſer Neglect, that he ought not 
to prevail ; for the Deſendant intruſted Goff with his original Leaſe but for 
a very little while; the Plaintiff takes his Word, that he could not part with 
it, and leaves it wholly in his Power to go on in defrauding whom elfe he 
had a Mind to; beſides, it appears the Defendant was impoſed on by Goff, 
for he parted with the Leaſe only to better his own Security, and had the 
moſt ſpecious Pretence that could be for it; and therefore it cannot be, 
without manifeſt Proof, objected to him, that he let Gof have the Leaſe to 
ſhew the Plaintiff, or with a Deſign to draw in the Plaintiff to lend his Mo- 
ney ; and diſmiſſed the Bill with Coſts, unleſs the Plaintiff ſhould, within 
ſuch a Time, redeem the Defendant. 

By the 4 5 W. 3. cap. 16. reciting, that great Frauds and Deceits are 
often practiſed by neceſſitous and evil diſpoſed Perſons, in borrowing of 
Money, and giving Judgments, Statutes and Recognizances, privately, for 
ſecuring the Re- payment of the ſaid Money; and the fame Perſons do after- 
wards borrow Money, upon Security of their Lands, of other Perſons, and 
do not acquaint the later Lender thereof with the ſame ; whereby ſuch late 


Lender is very often in Danger to loſe his whole Money, or forced to pay *Page 648 


off the Debts ſecured by the faid Judgments, Statutes and Recognizances, 
before they can have any Benefit of the ſaid Mortgages ; and that divers 
Perſons do many Times mortgage their Lands more than once, without 
giving Notice of their firſt Mortgage; whereby Lenders of Money upon ſe- 
cond or after Mortgages do often loſe their Money, and are put to great 
Charges in Suit and otherwiſe ; for Remedy whereof it is enaCted, © That 
if any Perſon ſhall borrow any Money, or for any other valuable Conſider- 
ation for the Payment thereof voluntarily give, acknowledge, permit or 
© ſuffer to be entered againſt him, or them, one or more Judgment or Judg- 


ments, Statute or Statutes, Recognizance or Recognizances, to any Perſon 
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or Perſons, Creditor or Creditors; and if the ſaid Borrower or Borrowerg, 


Debtor or Debtors, ſhall afterwards take up or borrow any other Sum or 
Sums of Money of any other Perſon or Perſons, or, for other valuable 
Conſideration, become indebted to ſuch Perſon or Perſons, and for ſe- 
curing the Re-payment and Diſcharge thereof, ſhall mortgage his, her 
or their Lands or Tenements, or any Part thereof, to the ſaid ſecond or 
other Lender or Lenders of the ſaid Money, Creditor or Creditors, or to 
any other Perſon or Perſons, in Truſt for or to the Uſe of ſuch ſecond 
or other Lender or Lenders, Creditor or Creditors, and ſhall not give No. 
tice to the ſaid Mortgagee or Mortgagees of the ſaid Judgment or Judg- 
ments, Statute or Statutes, Recognizance or Recognizances, in Writing, 
under his, her or their Hand or Hands, before the Execution of the ſaid 
Mortgage or Mortgages ; unleſs ſuch Mortgagor or Mortgagors, his, her 
or their Heirs, upon Notice to him, her or them given by the Mortga 

or Mortgagees of the ſaid Lands and Tenements, his, her or their Heirs, 
Executors, Adminiſtrators or Aſſigns, in Writing-under his, her or their 
Hands and Seals, atteſted by two or more ſufficient Witneſſes, of any 
ſuch former Judgment or Judgments, Statute or Statutes, Recognizance 
or Recognizances, ſhall, within fix Months pay off and diſcharge the faid 
Judgment or Judgments, Statute or Statutes, Recognizance or Recog- 
nizances, and all Intereſt and Charges due thereupon, and cauſe or pro- 
cure the ſame to be vacated, of diſcharged, by Record ; that then the 
Mortgagor or Mortgagors of the ſaid Lands and Tenements, his, ber or 
their Heirs, Executors, Adminiſtrators or Aſſigns, ſhall have no Bene- 
fit or Remedy againſt the ſaid Mortgagee or Mortgagees, his, her, or their 
Heirs, Executors, Adminiſtrators or Aſſigns, or any of them, in Equity 
or elſewhere, for Redemption of the ſaid Lands and Tenements, or any 
Part thereof; but the ſaid Mortgagee and Mortgagees, his, her, or their 
Heirs, Executors, Adminiftrators and Aſſigns, ſhall and may hold and 
enjoy the ſaid Lands and 'Tenements, for ſuch Eſtate and Term therein, 
as were or was granted and ſettled to the ſaid Mortgagee or Mortgagees, 
againſt the faid Mortgagor or Mortgagors, and all Perſon and Perſons 
lawfully claiming from, by or under him, her or them ; freed from 
Equity of Redemption, and as fully, to all Intents and Purpoſes whatſo- 
ever, as if the ſame had been purchaſed abſolutely, and without any 
Power or Liberty of Redemption.” 

And it is further enaQed** "That if any Perſon ſhall mortgage any Lands, 
or Tenements to any Perſon or Perſons, for Security of Money lent, or 
otherwiſe accrued or become due, or for other valuable Confiderations ; 
and if the ſaid Mortgagor or Mortgagors ſhall again mortgage the fame 
Lands or Tenements, or any Part thereof, to any other Perſon or Per- 
ſons for valuable Conſiderations, (the faid former Mortgage being in 
Force, and not diſcharged,) and ſhall not diſcover to the faid ſecond or 
other Mortgagee or Mortgagees, or ſome or one of them, the former 
Mortgage or Mortgages, ia Writing, under his or their Hands, that then, 
and in theſe Caſes alſo, the ſaid Mortgagor or Mortgagors, his, her 
or their Heirs, Executors, Adminiſtrators or Aſſigns, ſhall have no Re- 
lief, or Equity of Redemption, againſt the ſaid ſecond or after Mortgagee 
or Mortgagees, his, her or their Heirs, Executors, Adminiſtrators or 


Aſſigns, upon the faid after Mortgage or Mortgages; but that ſuch 


Mortgagee or Mortgagees, his, her or their Heirs, Executors, Admini- 
ſtrators and Aſſigns, ſhall and may hold and enjoy ſuch more than once 
mortgaged Lands and Tenements, for ſuch Eſtate and Term therein, as 
were or was granted and conveyed by the ſaid Mortgagor or Mortgagors, 
againſt him, her or them, his, her or their Heirs, Executors or Admi- 
niſtrators reſpe&ively, freed from Tony of Redemption, and as fully, 
to all Intents and Purpoſes, as if the ſame had been an abſolute Purchaſe, 
and without any Power or Liberty of Redemption, « 
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« Provided always, and be it further enacted by the Authority aforeſaid, | 
« That nevertheleſs, if it ſo. happen, there be more than one Mortgage at 
„the fame Time made, by any Perſon or Perſons, to any Perſon or Per- 

« ſons of the ſame Lands and Tenements, the ſeveral late or under Mort- 

« gagees, his, her or their Heirs, Executors, Adminiſtrators or Aſſigns, 
66 fal have Power to redeem any former Mortgage or Mortgages, upon 
payment of the Principal Debt, Intereſt and Coſts of Suit to the prior 
« Mortgagee or Mortgagees, his, her or their Heirs, Executors, Admini- 

« ftrators or Aſſigns. | | 

Provided always, © That nothing in this Act contained ſhall be con- 
« ſtrued, deemed or extended to bar any Widow of any Mortgagor of 
« Lands or Tenements from her Dower and Right in or to the faid Lands, 

« who did not legally join with her Huſband in ſuch Mortgage, or other- 
u wiſe lawfully bar or exclude herſelf from ſuch Dower or Right.” 

It hath been held, that if a Man mortgages certain Lands to one Man, 2 Vern,s89, 
and mortgages thoſe Lands with ſome others to another; though this ſeems 590. 
to be a Caſe omitted out of the above Statute againſt clandeſtine Mort- 
gages, yet if it appears to be a Contrivance to evade it, as if an Acre or 
two of Land were only added, this will not exempt it: Alſo a Perſon, 
who will take Advantage of the Statute, muſt be an honeſt Mortgagee ; 
and therefore if a Man has uſed any Fraud or Practice in obtaining a ſecond 
Mortgage, he ſhall not have the Benefit of the Statute. | 


4. How far the Purchaſing in a piecedent Mortgage or Incumbrance 
will protect ſuch Purchator, and intitle him to a Precedency of Re- 


demption. 


It hath been eſtabliſhed as a Rule in the Courts of Equity, that if a Man a vent. 337, 
mortgages Lands to 4. and afterwards makes a ſubſequent Mortgage to B. Chan. Ca. 
without Notice at the Time of his making the Mortgage, and B. purchaſes 20, 36, 149, 
in a precedent Mortgage, which ſtands out at Law, though nothing on it fag 193 
be due in Equity, or a Statute whereon Money is due, which he extends, 2 Chan. Ca. 
he ſhall hold the Land till he is ſatisfied what is due upon both Securities, 208. 
though he had Notice of A.'s Mortgage before his ſecond Purchaſe of the Vern. 187. 
prior Security; becauſe, having at firſt innocently leat the Money, he niay Wern. 157. 
do what he can to ſecure that Money from being loſt ; and when he hath 
purchaſed in the prior Incumbrance, it is but juſt that Equity ſhould 
leave it in the ſame Manner that # ſtood at Law; for there is no Room 
for Equity to interpoſe, to take away the Security the Law had given, 
where the Perſon that has the Security comes into the Title without any 
Corruption at all; and it were Partiality, and not Equity, to interpoſe, 
where the Security gives the fair Lender a good and legal Title ; and it is all 
one whether ſuch third Lender or Purchaſer takes in a Mortgage, that is an 
Intereſt veſted, or a Statute, that is only a Charge; for both are real Liens, 
and ſufficient to overthrow the Title of the meſne Incumbrancer ; whe- Page 650 
ther Money be due on the firſt Security or not, ſince that does not alter 
the legal Title. 

A Man mortgages the Manor and ReQory of D. to A. and afterwards Chan. Ca, 
mortgages the Rectory to B. without Notice of the Mortgage to A. and 201. 
then B. purchaſes in a precedent Incumbrance on both the Manor and Rec- n 
tory; and the Queſtion was, when B had received all the Money due on RolpbBovey 
the firſt Security, whether he ſhould receive any more Profits of the Ma- ver. Sig- 
nor, or only keep the Incumbrance on Foot to protect the Rectory: This with. 
was argued before Sir Heneage Finch Lord Keeper, in the Preſence of Wild 
and Twi/den ; and the two Judges held, that B. ſhould not * 

. the 
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the Profits of the Manor after the firſt lacumbrance was ſatisfied, becauſe 
| he had taken the Rectory only for his Security of that Sum; and it would 
be unreaſonable to give him a Security beyond what he had in his Original 
Intention. But the Lord Keeper over- it; for that when he had pur- 
chaſed the precedent Incumbrances, which comprehended both the Manor 
and the ReQory, and were forfeited at Law, it was but reaſonable that the 
Eſtate ſhould not be taken away by the meſne Incumbrancer here in a Court 
of Equity, which by no Methods could be evicted at Law, unleſs ſuch 
Perſon that ſeeks Relief would do Equity, and pay the whole Money due 
on. both Securities. | hk ob | . TR 
Chan. Ca, But if B. the ſecond Mortgagee, had Notice of the Mortgage of A. at 
166. the Time of his firſt lending the Money, then he could not purchaſe in a 
prior Incumbrance, ſo as to crowd out A. becauſe he lent it on the Pro- 
ſpect that 4. was firſt to be paid, and under that immediate Expectation ; 
and though the Eſtate would bear more Money at the Time of the Loan, 
yet if by prior Debts appearing, or any Accident, it is likely to fall ſhort, 
it ſeems he cannot crowd out A. of whoſe Intereſt he had Notice, fince he 
took the Eſtate, with his Eyes open, under Notice of-A.'s Intereſt ; and 
therefore, on his original taking the Security, ran all the Hazards of that 
Nature; for it is Corruption in B. to purchaſe after ſuch, Notice, with an 
ill Intentioa of deſtroying 4.'s prior Security. 
2 Chan. Ca, A Man mortgages Lands (ſubject to an Annuity) to A. aad then mort- 
20. ages the ſame Lands to B. The Mortgagor and Annuitant borrow more 
oney of A. for which the Arnuity is aſſigned, and the Lands farther 
charged; A. ſhall be allowed the whole Money if he had no Notice of B.'s 
Mortgage; if he had, then only what was paid to the Annuitant. 
Breetin ver, A. mortgaged his Eſtate to B. and then aſſigned the Equity of Redemp- 
Fencr, June tion to C. afterwards D. obtained a Judgment againſt A. then B. the 
8, 1709. Mortgagee aſſigns to D. his Mortgage; and then C. tenders the Money 
Fer Maſter due on the Mortgage to D. who had Notice of the Aſſignment of the 
of the Rolls. Equity of Redemption, upon his purchaſing in of the Mortgage; and 
it was here objected, that D. having the legal Eſtate in him by the Aſſign- 
ment of the forfeited Mortgage, and C. having only an equitable Intereſt, 
not ſupported by the legal Eſtate, that if C. would have Equity, he ought 
to do Equity, by paying off both Monies to C. But it was anſwered and 
reſolved by the Court, that C. ſhould redeem, paying only the Money due 
on the Mortgage, and not what was due on the Judgment ; dee the 
Equity of Redemption was never bound by the judgment; for the Judg- 
ment was not confeſſed, fo as to become a real Lien upon the Eſtate, at the 
Time when the Equity of Redemption was conveyed away; but it only 
ſubſiſted upon Bond, which was a Security in perſonam, not in rem, at the 
Time when this Equity was aſſigned; and therefore the Judgment could 
never charge nor affect it; and conſequently C. purchaſed an Eſtate not 
bound by the Judgment ; and by Conſequence the judgment Creditor, by 
purchaſing in the prior Mortgage, could never defeat the Intereſt of C. It 
was alſo declared, that if a Perſon who had a firſt Mortgage, without the 
Conſent of the Mortgagor, ſhall purchaſe in a ſubſequent Judgment, with- 
out the Conſent of the | that a meſne Mortgagee, or. Aſſigneę of 
Page 65 1 ® the Equity of Redemption, ſhould not be obliged to pay the Money due 
on both Securities, in order to redeem, becauſe ſuch Tranſaction of the 
Mortgagee was only to load the Eſtate without the Conſent of the Owner, 
and had no Proſpect of bettering his own Security, as in the Caſe where a 
Mortgagee at a third Hand purchaſes in the firſt Incumbrance. 
Stephenſon Beeching made a Mortgage of his Eſtate, and became indebted to Hay- 
wy 2 7 ward in 601. and then conveyed to Streater, another Defendant, in Truſt 
* % to pay a Debt to Streater, and then all his other Debts in Average; then 
per Lora Streater tendered the Money to the Mortgagee, which he refuſed, and af- 
—_— terwards 
Acer. 
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terwards aſſigned the Mortgage to Hayward; and then Hayward obtained Preced. 
Judgment againft Beaching, on his Bond of 60/7, and then Streater fold to Chan. 31e. 
the Plaintiffs, who not having paid their Purchaſe Money, preferred their 
Bill againſt the Mortgagees and Hayward to redeem. The Lord Keeper or- 
dered, that the Plaintiffs ſhould redeem Hayward's Mortgage, and deduct 
their Coſts out of the Mortgage Money, and that the |udgment ſhould be 
paid but in Proportion; tor though Hayward had a Title at Law, and it 
was infiſted, that his Judgment would affect the reſulting Equity in Beech- 
ing, if there was more than ſufficient to pay his Debts ; and none of the 
Creditors of Beeching were made Parties to the Suit ; yet the Lord Keeper 
thought, that the Conveyance made for the Payment of. all Beeching's Debts 
was a good Conſideration, and that being prior to the Judgment, the ſub- 
ſequent Judgment could not affect the Eſtate; and though no Creditors of 
Beeching's were made Parties, yet they might be brought in before the 
Maſter. 
If a Man lends 6ool. on a Mortgage, and afterwards, diſcovering thata Vern. 279. 
the Eſtate is pre-mortgaged to J. S. he gets in an old ſatisfied Incumbrance, 
and brings his Bill againtt J. S. to redeem or be forecloſed, he need not 
prove the actual Payment of any Money for ſuch precedent Incumbrance, 
the having the Deed or Acquittance being ſufficient, 


If a prior Mortgage or Statute be brought in, pending a Bill brought by a Vern. 2g. 


A. againſt the Mortgagor, and B. who buys in ſuch precedent Statute or 7% ver. 
Mortgage to forecloſe ; though this Purchaſe be pendente lite, yet it will““ E. 
protect B. he being at Liberty to do what he can for his own Security. 

But where A. made a Mortgage to B. and afterwards a Commiſſion of 2 Vera. 157, 
Bankruptcy was taken out againſt him, and the Conmitlioners made an Aſ- 160. 
ſignment of his Eftate, and then C. lent the Bankrupt 2000. on a ſecond 
Mortgage, having no Notice of the Bankruptcy, though he afterwards got 
in the firſt Mortgage; yet it was held by two Lords Commiſſioners againſt 
one, that this prior Mortgage ſhould not prote& the Mortgage ſubſequent 
to the Bankruptcy ; for every one is bound to take Notice of a Commiſ- 
ſion of Bankruptcy. 

And though a Purchaſer or Mortgagee may buy an Incumbrance, or lay 2 Vera. 271, 
hold on any Plank to protect himſelf, yet he ſhall not protect himſelf by 
the Taking a Conveyance from a Truſtee, after he had Notice of the Truft ; 
for by taking ſuch Conveyance, he becomes the Truſtee himſelt. 


5. Of the Equity which muſt be done by him, who would redeem, to 
the Perſon againſt whom a Redemption is prayed. 


It is a Rule in Equity, that he, that will have Equity to help where 
the Law cannot, ſhall do Equity to the Party againft whom he ſeeks to be 
relieved ; and that therefore where there is an Eſtate ſubſiſting in Law, 
as there is in the Mortgagee after Forfeiture, Equity will not deſtroy it, 

* the Party redeeu ing will ſatisfy all equitable Demands out of the“ Page 652 
ate. - 

And on this Foundation it hath been frequently adjudged, that if a2 Chan. Ca, 
Mortgagor borrows more Money of the Mortgagee upon Bond, where the * Ro 
Heir is bound, and dies, the Heir of the Mortgagor thall not redeem with-,, 
Out paying the Bond-Debt, as well as that ſecured by the Mortgage ; be- Vern. 245. 
cauſe when the Condition is broken, ſo that the Term or Intereſt becomes 2 Chan. Ca. 
abſolute in the Mortgagee, if the Heir of the Mortgagor will have Equity, 94. 
he muſt do Equity by the Payment of the whole Money due to the Mort- 
gagee; and this is called a Rebutter ; but if the Bill was exhibited by the 
Mortgagee to forecloſe, there if the Heir of the Mortgagor tender Prin- 
cipal and Coſts, it ſufficeth, without Tender of the Money due on the Bond, 

Vol. III. 3B becauſe 
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becauſe ſuch Bond was not originally any Lien on the Land itſelf; and if 
that be tendered, for which the Land was originally pledged, there is no 
Reaſon to debar the Heir of his Right of Redemption. 

Vern. 41. So where a Huſband and Wife levy a Fine of the Wife's Land, to en- 

Reaſon ver. able them to take up the Sum of 400. and they make a Mortgage for it, 

Sacheverel. and after the Mortgage is forfeited, the Huſband pays in Part of the Mort- 
gage Money, but afterwgrds borrows again the ſame Sum of the Mortga- 
gee; and it was decreed, that the Mortgagee having the Eſtate in Law in 
him, by the Forfeiture of the Mortgage, he ſhould hold the Land againſt 
the Heir of the Wife until the whole Money was paid ; and if the Heir 
would not pay in the whole Principal, Intereſt and Colts, he ſhould be 
forecloſed. 

2 Vern. 157. So if a Leſſee for Years mortgages his Term, and afterwards borrows 

Preced. Money of the Mortgagee on Bond, and dies, his Executor ſhall not re- 

Chan. 18. deem without paying the Bond as well as the Mortgage. 

1 So where a Man borrowed 200. on the Pawn of ſome Jewels, which 


cog were worth about 600“. and took a Note from the Pawnee, acknowledg- 
2 Vern.4i9, ing the Jewels to be in his Hands for ſecuring the 200. and afterwards 
6gt- , the Pawner borrows at ſeveral Times three ſeveral other Sums of Money 
2 7. of the Pawnee, and gives his Note for each Sum, without taking any Man- 
calf. ner of Notice of the Jewels, and dies ; and his Executors having brought 


their Bill to redeem the Jewels, on Payment of the 2007. firſt lent thereon 
and Intereſt ; it was held, that to intitle them to ſuch Redemption, they 
muſt pay all the Money due on the ſeveral Notes, on this Foundation, 
that he who will have Equity muſt do Equity; and that therefore fince the 
Plaintiff's could not have back theſe Jewels without the Aſſiſtance of this 
Court, it is reaſonable and juſt he ſhould pay the Defendant all Monies 
due to him, it being natural to ſuppoſe, the Pawnee would rot have Jent 
= thoſe Sums, but on the Credit of the Pledge he had in his Hands be- 
ore. | 
Chan. Ca. If A. is bound in ſeveral Bonds with B. as his Surety for 4000. and B. 
97. St. Jehn conveys the Manor of C. to A. by Way of Mortgage, to counter-ſecure 
ver. Hal- him againſt the Bonds for 4oool. and 4. dies, and after D. the Son and 
ferd. Heir of A. becomes bound with B. for 2oo0c/. more; but there is no 
Agreement that the Mortgage ſhould be a Security to D. againſt the Bonds 
for 2000. and after B. dies, his Heir ſhall not be permitted to redeem up- 
on Payment of the 40001. only, but muſt fave D. harmleſs, as well rouc h- 
ing the zcool. as the 4000. for he that would have Equity to help where 
8 cannot, muſt do Equity to the Party againſt whom he ſeeks to be 
relieved. | 
Hard. 318. If A. acknowledge a Statute to B. for Payment of Sool. with Intereſt, 
Sir n which being forfeited, and the Lands extended upon it, A. for a valuable 
e Contideration ſettles the ſame Lands in Tail, and after borrows Money 
nate of B. and by Anticles it is agreed, the Statute and Extent ſhall ſtand a 
Security for the laſt Money, and after A. dies, and the 8ool. with In— 
Pages z? tereſt 18 ſatisfied by Reception of the Profits; yet the Iſſue in Tail ſhall not 
| be relieved againſt the Penalty of the Statute ; for though the Heir has an 
Equity, by Reaſon of the Tail made upon a Conſideration, yet the Money 
lent raiſes an Equity for B. fo that B. hath both Law and Equity, whereas 
the Iſſue in Tail hath Equity only till the Penalty is ſatisfied. 
2Vern, 285, Lhe Plaintiff, as Aſſignee of a Statute of Bankruptcy, brought his Bill to 
5 - ag redeem 2 Mortgage of the Manor of Newington in Kent, niade by the Bank- 
Zee. rupt to the Defendant ; the Defendant by Anſwer inſiſted, that he firſt lent 
the Bankrupt 20c/, on a Mortgage of a particular Tenement, and after- 
wards lent him 3oc/, on a Mortgage of the Manor of Newington, which 
was of greater Value than the Money due, but the firſt Mortgage was de- 
ficient in Point of Value; and it was held, that if the Plaintiff will re- 
decem one he muſt redeem both. | 80 
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So if a Man make two ſeveral Mortgages of ſeveral Lands, and dies, and Vern. 29, 
one of the Mortgages is of an entailed Eſtate, or is defcient in Value, the 245: 
Heir of the Mortgagor ſhall not be admitted to receem one without the“ ern. 297+ 
other ; neither ſhall the Mortgagor himſelf redeem the one, and leave the 
defective Mortgage, but he muſt take both together. 

If a Man has a Debt owing to him by Mortgage, and another on Bond 
from the ſame Perſon, he cannot tack them together againſt the (a) Mort- F303, —2 
gagor, but he ſhall be let into a Redemption without Payment of both; be- Caſbern. : 
cauſe the Land in his Hands is chargeable with the Bund even at Law; and (a) In Vern. 
(6) ſince the Statute againſt fraudulent Deviſes, t the Deviſee of the Equity 744: ts 
of Redemption is in the fame Caſe with the Heir, and cannot redeem dhe zien 3 
without Payment of both; becauſe the Statute makes ſuch Deviſe void, as gor bimelt 
againſt Creditors, and then the Deviſee ſtands in the Place as the Heir muſt muſt pay 
have done, if no Deviſe had been made; but before that Statute, ſuch both Bond 


a and Mort- 
Deviſee would not be liable to the Bond-Debt. gage.—And 


| | in Preced. 
Chan. 419. it is ſaid by my Lord Chancellor, that if a Sum be ſecured by a Mortgage of Ladd the 
Mortgagor ſhall not be admitted to redeem after the Day of Paymentis lapſed, without paying likewiſe 
all that is due to the Montgagee on Notes or fimple Contrast; but that it is otherwiſe, if ſuch ſubſe- 
quent Debts had been ſecured by Bond, (5) But before the Statute, the Deviſee of the Equity of Re- 
demption was not obliged to pay both. Abr. Eq. 32g. Preced. Chan, 8g,-f; C4. & M.c. 1 4. 


Alſo it hath been held, that if the Heir of the Mortgagor alien the Lands, Preced. 
the Purchaſor, on a Bill brought by him for a Redemption after Forfeiture, Chan. 517. 
ſhall not be obliged to pay both the Mortgage-Money, and alſo a Bond- — . 
Debt due from the Mortgagor ; for though the Heir muſt have paid bon 
in ſuch a Caſe ; yet the Reaſon of that is, becauſe the Heir is expreſly 
bound, and his Perſon is become Debtor, and not the Lands, and conſe- 
quently the Lands in the Hands of the Alienee can be charged with nothing 
but what is an immediate Lien thereon, which the Bond is not. 

So if a Man, poſſeſſed of a Term for Years, mortgages it, and dies in- Preced. 
debted to the Mortgagee in a Bond-Debt, if the Executor brings a Bill to Chan. 512, 
redeem, he muſt pay both ; becauſe the Equity of Redemprion of the Term?” ©" 
is Aſſets in his Hands; but if he alien the Equity of Redemption of his 
Term, though he ſhall be anſwerable for the Value, as it is fo far a Dewaſta- 
vit, yet the Purchaſor ſhall be charged with no more than was immediately 
borrowed upon it. 

It a Bill is brought by an Heir at Law, or any other Perſon, againſt a 
Mortgagee, whereby the Party would avoid the Mortgage, under Pretence 
his Anceſtor was only Tenant for Life, and he ſeeks for a Diſcovery of 
Deeds and Wiitings to avoid the Title of the Mortgagee, he ſhall never 
have ſuch a Diſcovery, unleſs he, by his Bill, ſubmits to confirm the Title, 
and then he ſhall. 

Father Tenant for Life, Remainder to the Son in Tail; the Father mort- 2 Chan. Ca. 
ages the Land, and dies; the Mortgagee, by a third Hand, procures the 23. &romley 
on to borrow Money of him, as Tenant in Fee, on a Mortgage of the ber. * 

Premiſſes; this thall not inure to make good the Money lent the Father; 2a. 6 

for though the Mortgagee hath got the legal Eſtate, yet it is only pledged —— 
for Money lent to the Son, and the Money lent to the Father was on ano- 
ther Eſtate, to which the Son is an ablolute Stranger; and therefore the 
Court will not compel the Son to pay the Debt of the Father, from whom 
he did not claim. But if the Tenant in Tail had mortgaged without Notice 
of the Entail, and the Mortgagee had got the Deed into his Poſſeſſion, 
Equity will not compel him to diſcover ſuch Deed to overthrow his own 
Poſſeflion, ſince his Eſtate ariſes upon a valuable Conſideration, and the 
Heir in Tail claims under the Anceſtor who made the Mortgage, eſpecial- 
ly if the Mortgage had worked a Diſcontinuance. 

3 B 2 So 


re.. 


Vern. 262. $0 where a Lunatick, before he became ſuch, made a Mortgage of a good 
Fefter ver. Part of his Eſtate for 50/ and the Committee transferred this Mortgage, 
Merchant. and took up 3 or 400. more upon it; and my Lord Chancellor declared 


the Mortgage ſhould ſtand a Security for the 50. only. 
6. At what Time the Redemption muſt be. 


When a Man made a Feoffment in Fee upon Condition, that if the Feof- 
for paid a Sum of Money at a Day he ſhould re-enter at Law ; if the Mo- 
ney was not paid at the Day, the Eſtate was gone for ever; this made 
Pledging, according to the Rules of the Common Law, very inſecure, and 
alſo made it neceſſary for the Court of Equity to interpoſe ; becauſe the 
Words of the Condition hound down the Conſtruction at Common Law to 
the Paymeat at the preciſe Day; = a Truſt is ſuppoſed between the Mort- 
gagor and Mortgagee, that in caſe the Payment was afterwards made, the 
Mortgagor might have up the Lands; and this the rather, becauſe the Land 
was eſteemed only a Pledge for Money, and that it would be a very uncon- 
ſcionable Thing, that the Mortgagee ſhould take Advantage of the Non- 
payment at the preciſe Day, when Lands were generally pledged but for 
half Value; and in this theChancellors, who were Eccleſiaſticks, were more 
generally confirmed from the Keaſonings of the Civil Law herein before 
mentioned. 
| Chan. Ca. But though a Redemption has been allowed, yet no Time has been limit- 
ag F ed when the ſame may be ; but when a Man comes in at an Old Hand, it 
1. 4 — hath been ſometimes decreed, that the Poſſeſſor ſhould account no farther, 
Chas. Rep. than for the Profits made in his own Time, todiſcourage the ſtirring in ſuch 
97,184,206, dormant Titles; but it is the common Doctrine in the Courts of Equity, 
Abr. Eq. that there is no Time limited; for it is not within the Statute of Limita- 
* 7 tions, and the Courts of Equity are tender of ſettling any ſet Time; be- 

2/7" cauſe a Man can never be injured, if he receives Principal, Intereſt and 
Coſts ; and the Proprietor is injured, if he parts with his Poſſeſſion under 
the true Value ; but ſometimes the Court hath allowed Length of Time to 
be pleaded in Bar, where the mortgaged Eſtate hath deſcended, as a Fee, 
without Entry or Claim from the Mortgagor, and where the Poſſeſſor would 
be entangled in a long Account. 

2 Vent.340. And therefore, at a Re-hearing before my Lord Keeper, aſſiſted with 

Eure ver. Juſtice Vaughan and Turner, concerning the Redemption of a Mortgage, 

White. which had been made above forty Years, my Lord Keeper declared, that he 
would not relieve Mortgages after twenty Years; for that the Statute of 
Limitations did adjudge it 1eafonable to limit the Time of one's Entry to 
that Number of Years, unleſs there are ſome particular Circumſtances that 
may vary the ordinary Caſe; as Infarts, Femes Covert, Cc. who are pro- 
vided for by the very Statute ;z though theſe Matters in Equity are to be go- 
verned by the Courſe of the Court, and that it is beſt ro ſquare the Rules of 
Equity as near the Rules of Keaton and Law as may be. 

*Page655 A Bill was exhibited to redeem a Mortvage ; to which the Defendant 

Vern. 418. demurred ; becauſe, by the Plaintiffs own ſhewing it appeared the Mort- 

: — 2 gage was ſixty Years old; but upon Argument the D-murrer was over- 

as tuled ; becauſe it was charged in the Bil!, that the Mortgagor agreed the 

Mortgagee ſhould enter and hold till he was fatisfied, wich is in the Na- 

(a) In Con- ture of a (a) Welſh Mortgage, 

veyance by | A Mort- 

Leaſe and | 

Releaſe there was a Proviſo, that if A. his Heirs or Aſſigus, ſhou!d on Mich. Day then next enſuing, 

or any other Mich. Day following, pay to B. his Heirs or Afigns, the Sum of 300“. (the Mortgage- 

Money) and all Arrears of Rent or Intereſt which ſhould be then due, then the ſaid Conveyance was 


to ceale, without any vther Covenant for Payment of the Money; this was held to be a Helfb Mort- 
gage 


Chan, Ca. 
20. 
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A Mortgage was made to A, in the Year 1639, to indemnify him againfl2 Vern. 418. 
Debts for which he was ingaged for the Mortgagor ; and in the Year 1649, Abr. Eg. 314. 
he entered into the mortgaged Premiſſes, and had Poſſeiſion, and afterwards e Jobn 
conveyed away ſeveral Parts of the mortgaged Premiſſes to ſeveral Perſons * hes 
and ſeveral Sales and Marriage Settlements had been made of them; in the 
Year 1663, a Bill was brought to redeem ; but all the Aſſignees were not 
Parties ; and a Decree to account, and a Report made, and Exceptions ta- 
ken to that Report; and ſo it reſted for about eighteen Years ; and then 
another Bill was brought; and another Decree to redeem ; but no Proſecu- 
tion upon it from the Year 1676 till 1697, and then the Plaintiff, having 
purchaſed the Equity of Redemption of thoſe Lands (inter alia) from the 
Heirs of the Mortgagor, brought his Bill to redeem. The Objections 
againſt it were the Length of Time, the many derivative Titles that had 
been made, and when no Suit was depending, and the Difficulty of-taking 
the Account, Ho which it was anſwered, that there had been freſh Purſuits, 
and that the Difficulty of the Account had been occaſioned by the Mortga- 
gees themſelves, and that there were Infants in the Caſe, My Lord Keeper 
held, there ought to be no Redemption; and that Length of Time excuſes 
the Mortgagee for taking the | ſtate as his own, and uſing it accordingly ; 
and none that have come under him bave done amits ; and though there 
were Infants in the Cale, yet the Time having begun on the Anceſtor, it 
ſhall run even upon Infants, as it is at Law in the Caſe of a Fine ; and there 
is one great Objection to a Redemption in this Caſe, that it does not appear 
that the Plaintiff paid any Thing tor this Equity of Redemption, only had 
it thrown into his Bargain. 

The Plaintiff's Grandfather in the Year 1686 had made a Mortgage of Abr. Eq zie. 
the Eſtate in Queſtion, which was proved to be about nine or ten Pounds per Xn-wieiver., 
Annum, for ſecuring about 1000. in the Year 1696 this Mortgage was aſ- Pence. 
ſigned over to the Defendant ; who by Agreement was then let into Poſſeſ- 
ſton, and had continued ſo ever ſince, and was now about ninety Years of 
Age; the Mortgagor died ſeveral Years ſince, leaving the Plaintiff's Father 
kis eldeſt Son and Heir of full Age, who likewiſe died in the Year 1714, 
leaving the Plaintiff his eldeſt Sonand Heir, then about twelve Years of Age; 
who brought this Bill for an Account, and to be let intoa Redemptionof the 
Eftate in Gueſtion ; but which the Defendant had been in Poſſeſſion of thirty- 
three Years, and fo was greatly over-paid his Principal and Intereſt. But 
my Lord Chancellor diſmiffed his Bill; and ordered it to be entered down. 
as one of the Reaſons for diſmiſſing the Bill, that the Plaintiff had no Re- 
medy by Ejeament at Law, to recover the Poſſeſſion, _ barred by the 
Statute of Limitations; and he thought that a reaſonable Guide for this 
Court to follow, as to the Redemption in Equity ; and though the Plaintiff 
was an Infant at his Father's Death, yet the Computation of Time began 
® long before, when there was no Infancy in the Caſe, and therefore will*Page 656 


run on againſt Infants atter f. As 20 

| VearsPoſſeſ- 
ſion will bar an Entry or Ejectment, unleſs in Caſes of Infancy, Coverture, Impriſonment, or being 
beyond Sea (but not abſconding) ſo will it bar a Redemption, and it is a good Demurrer, Jenner ver. 
Tracy, P. 1131. Belch ver Harvey, M. 1736. 3 P. W. 288.—After the Difability removed, 10 Years 
mould be the Rule in Equity, as it is in the Provilo in the Statute of Limitations, per Talbot C. ibid, 
See farther Com. Dig. 6 V. 227, 8. 


— 


gage, being in Nature of a conditional Purchaſe. ſubject to be defeated on Payment, by the Mortgagor, 
or his Heirs, of the Sum ſtipulated between them at any Mich. Day, at the Election of the Mortga- 
gor, or his Heirs; and that here being an everlaſting ſubſiſting Right of Redemption, deſcendible tothe 
Heirs of the Mortgagor, the ſame could not be forteited at Law, like other Mortgages; and this was 
ſaid to be a common Practice in Wales, {proceeding from their Pride) being done with a Deſign to 
keep the Eſtate for ever ia their Family, Preced. Chan. 4z3, 424. 


7. Of | 
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7. Of the Manner of Redeeming and Forecloſing. 


» Geo. 2. e. The Methods of Redemption and Forecloſing being dilatory, expen- 
20. For the ſive, and inconvenient, not only to the Mortgagee but alſo to the Mortgagor, 
more ealy the ſame ſeem now remedied by the 7 Geo. 2. cap. 20. which reciting, that 
— whereas Mortgagees frequently bring Actions of Ejectment for the Recovery 
fareofMort-Of Lands and Eſtates to them mortgaged, and bring Actions on Bonds given 
ages. by Mortgagors to pay Money ſecured by ſuch Mortgages, and for perform- 
636 5 rr #.” 1k» 
ing the Covenants therein contained ; and likewiſe commence Suits 1n his 
Majeſty's Courts of Equity to forecloſe their Mortgagors from redeemingtheir 
Eſtates; and the Courts of Law, where ſuch Ejectments are brought, have 
not Power to compel ſuch Mortgagees to accept the Principal Money, and 
Intereſt due on ſuch Mortgages, and Coſts, or to ſtay ſuch Mortgagees 
from proceeding to judgment and Execution in ſuch Actions, but ſuch Mort- 
agors muſt have Recourſe to a Court of Equity for that Purpoſe; in which 
Cale the Courts of Equity do not give Relief until the Hearing of the Cauſe; 
for Remedy thereof, and to obviate all ObjeQions relating to the ſame, it is 
enacted. That from and after the firſt Day of Eaſter Term 1734, where 
any Action ſhall be brought on any Bond for the Payment of the Money 
ſecured by ſuch Mortgage, or Performance of the Covenants therein con- 
« tained ; or where any Action of Ejectment ſhall be brought in any of his 
«« Majeſty's Courts of Record at Weſtminſter or in the Court of Seſſions in 
« Wales, or in any of the Superior Courts in the Counties Palatine of Che/- 
* ter, Lancaſter or Durham, by any Mortgagee or Mortgagees, his, her or 
their Heirs, Executors, Adminiſtrators or Aſſigns, for the Recovery of 
* the Poſſeſſion of any mortgaged Lands, Tenements or Hereditaments. 
and no Suit ſhall be then depending in any of his Majeſty's Courts of 
« Equity, in that Part of Great-Britain called England, for or touching the 
o 1 or redeeming ſuch mortgaged Lands, Tenements or Heredita- 
„ ments; if the Perſon or Perſons having Right to redeem ſuch mortgaged 
Lands, Tenements or Hereditaments, and who ſhall appear and become 
* Defendant or Defendants in ſuch Action, ſhall, at any Time pending ſuch 
** AQtion, pay unto ſuch Mortgagee or Mortgagees, or in Caſe of his, her 
* or their Refuſal, ſhall bring into Court, where ſuch Action ſhall be de- 
pending, all the principal Money and Intereſt due on ſuch Mortgage, and 
* alſo all ſuch Coſts as have been expended in any Suit or Suits at Law or in 
Equity, upon ſuch Mortgage, (ſuch Money for Principal, Intereſt and 
« Colts, to be aſcertained and computed by the Court where ſuch Action is 
* or ſhall be depending, or by the proper Officer by ſuch Court to be ap- 
pointed for that Purpoſe,) the Money fo paid to ſuch Mortgagee or Mort- 
«« gagees, or brought into ſuch Court, ſhall be deemed and taken to be in 
*« full Satisfaction and Diſcharge of ſuch Mortgage; and the Court ſhall and 
may diſcharge every ſuch Mortgagor or Defendant of and from the ſame 
* accordingly; and ſhall and may, by Rule or Rules of the ſame Court, 
« compel ſuch Mortgagee or Mortgagees at the Coſts and Charges of ſuch 
* Mortgagor or Mortgagors, to aſſign, ſurrender or re-convey ſuch mortga- 
« ged Lands, Tenements and Hereditaments, and ſuch Eſtate and Intereſt, 
« as ſuch Mortgagee or Mortgagees have or hath therein, and deliver up all 
Deeds, Evidences and Writings in his, her or their Cuſtody, relating to 
the Title of ſuch mortgaged Lands, Tenements and Hereditaments; and 
page 657 © * ſuch Mortgagor or Mortgagors who ſhall have paid or brought ſuch 
« Montes into the Court, his, her or their Heirs, Executors or Admini- 
*« trators, or to ſuch other Perſon or Perſons as he, fhe or they ſhall for 
* that Purpoſe nominate or appoint.” 


See, 


, 
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Sect. 2. And it is further enacted by the Authority aforeſaid, © That 
from and after the ſaid Eafter erm 1734. where any Bill or Bills, Suit 
or Suits ſhall be filed, commenced or brought, in any of his Majeſty's 


Courts of Equity in that Part of Great Britain called England, by any 


*« Perſon or Perſons having or claiming any Eſtate, Right or Intereſt in any 
„Lands, Tenements or Hereditaments, under or by Virtue of any Mort- 
gage or Mortgages thereof, to compel the Defendant or Defendants in 


** tuch Suit or Suits, (having or claiming a Right to redeem the fame) to 


* pay the Plaintiff or Plaintiffs in ſuch Suit or Suits the principal Money 
* and Intereſt due on any ſuch Mortgage, or the principal Money and In- 


*« tereſt due on ſuch Mortgage, together with any Sum or Sums of Money 


due on any Incumbrance or Specialty, charged or chargeable on the 
« Equity of Redemption thereof ; and, in Default of Payment thereof, to 
* forecloſe fuch Defendant or Defendants of his, her or their Right or 
« Equity of Redeeming ſuch mortgaged Lands, Tenements or Heredita- 
„ments; ſuch Court and Courts of Equity, where ſuch Suit or Suits ſhall 
be depending, upon Application made to ſuch Court by the Defendant 
* or Defendants in ſuch Suit, having a Right to redeem ſuch mortgaged 
* Lands, 'Tenements, or Hereditaments, and upon his or their admitting 
„the Right and Title of the Plaintiff or Plaintiffs in ſuch Suit, may and 
* ſhall, at any Time or Times before ſuch Suit or Cauſe ſhall be brought 
to Hearing, make ſuch Order or Decree therein, as ſuch Court or Courts 


* might or could have made therein, in caſe ſuch Suit or Cauſe had then 


been regularly brought to Hearing before ſuch Court or Courts; and all 
« Parties to ſuch Suit or Suits ſhall be bound by fuch Order or Decree 
« ſo made, to all Intents and Purpoſes, as if ſuch Order or Decree had 


e been made by ſuch Court at or ſubſequent to the Hearing of ſuch Cauſe 


or Suit; any Uſage to the contrary thereof in any wiſe notwithſtanding.” 

Sect. 3. Provided always, That this Act, or any Thing herein con- 
* tained, ſhall not extend to any Caſe, where the Perſon or Perſons, againſt 
* whom the Redemption is or ſhall be prayed, ſhall (by Writing under 
his, her or their Hands, or the Hand of his, her or their Attorney, 
Agent or Solicitor, to be delivered before the Money ſhall be brought 
« jnto ſuch Court at Law, to the Attorney or Solicitor for the other Side) 
* inſiſt either that the Party praying a Redemption has not a Right to te- 
deem, or that the Premiſſes are chargeable with other or different prin- 
** cipal Sums than what appear on the Face of the Mortgage, or ſhall be 


admitted on the other Side; nor to any Caſe where the Right of Re- 


„ demption to the mortgaged Lands and Premiſſes in Queſtion, in any 
** Cauſe or Suit, ſhall be controverted or queſtioned, by or between different 
*+ Defendants in the ſame Cauſe or Suit; nor ſhail be any Prejudice to any 
'* ſubſequent Mortgagee or Mortgagees, or ſubſequent incumbrancer ; any 
** Thing in this Act to the contrary thereof in any wiſe notwithſtanding.” 


SEES 


(F) Moztgagees and their. Allignees how to ac- 
- count, and what Allowances to have. 


288. 


1 E Mortgagee is anſwerable in Equity, when he comes into the Poſ- Chan. Ca. 


ſeſſion of Lands, for the Profits that he made of the Lands, and not 
for the Profits which he might have made, unleſs there were Fraud ; for it 
is the Fault and Laches of the Mortgagor, that he would let the Lands 


lapſe into the Hands of the Mortgagee, by the Non-payment of the 3 
| an 


Ver N. 4 76. 
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*Page65;8* and when it doth, he is only a Bailiff for what he doth receive, but is not 

bound to the Trouble and Pains of making the beſt of what is another's. 

Vern. 45. And therefore a Mortgagee ſhall not be bound by any Proof, that the 

nd was worth ſo much, unleſs it can likewiſe be proved that he did 
actually make ſo much of it, or might have done ſo had it not been for 
his wilful Default ; as if he turned out a ſufficient Tenant that held it at fo 
much Rent, or refuſed to accept a ſufficient Tenant that would have given 
ſo much tor it. 

3 Chan, Ca, If a Mortgagee in Poſſeſſion affigns over his Mortgage without Aſſent of 
the Mortgager, the Mortgagee is bound to anſwer the Profits both before 
and after the Aſſignment, though aſſigned only for his own Debt; for he is 
under a Truſt to anſwer the Profits of the Pledge, and it is a Breach of 
Truſt to aſſign ſuch Pledge to a Perſon inſolvent ; but Quære, if the 
Mortgagor hides, fo that he cannot be ſerved with a Subpena to forecloſe 

whether the Mortgzgee may not aflign, and not be anſwerable for the 
Profits after Aﬀignment. 

Chan, Ca. If the Mortgagee afligns his Mortgage, and the Mortgagor comes to re- 

65, 258, deem againſt the Aſſignee, all Monies really paid by the Aſſignee, either as 

Vero 16g. Principal or Intereſt, ſha!l be Principal to the Aſſignee, and ſhall bear 

2Vern 135. Intcielt ; otherwile it is if the Aſſignee had not paid the Money, and the 
Afﬀignment was only colourable, in order to load the Mortgagor with com- 
pound Intereſt. 

Vern. 336. If a Stranger get an Aſſignment of a Mortgage for leſs than is due, the 
Mortgagor, or bis Heir, ſhall not redeem without paying all the Money 
due ; but if a Man purchaſes the mortgaged Lands, without Notice of this 
Incumbrance, whether he has not an Equity to redeem them for what was 
really paid by the Stranger is made a Quære. 

Vern. 416, But if there are ſubſequent Incumbrancers, or Creditors in the Caſe, a 
Man who buys in a prior Incumbrance, ſhall againſt them be allowed only 
what he really paid, though there was in Truth a greater Sum due. 

2Vern. 536. If an Infant, by his Guardian, endeavours to overthrow the Mortgage 

* by a ſuppoſed Intail, and after a ſpecial Verdict, and great Agitation at 

Langliy. Law, the Mortgagee prevails, and the Infant brings his Bill to redeem; the 
Mortgagee having ſworn ke paid and expended above 120. in defending 
his Mortgage at Law, although he had but 60/. Coſts allowed him there, 

- Thall not be held down to the Taxation at Law, but ſhall on the Account 
be allowed all he laid out or expended ; and if the Mortgagee in this Caſe, 
fearing that his Mortgage wouid be defeated at Law, gets Adminiſtration, 
as principal Creditor, in the Spiritual Court, he ſhall be allowed the Coſts 
expended there alſo. 

Vern. 270. The Mortgagee obtained Judgment in EjeQment, and entered on the 
mortgaged Premitſes, and thereby prevented other Creditors that had ſub- 
ſequent Incumbrances from entering, and yet permitted the Mortgagor to 
take the Profits, and the other Incumbrancers coming to redeem him, the 
Court ordered the Mortgagee ſhould be charged with all the Profits le had, 
or might have received ſince his Entry. | 

Vern. 258, So where a Bankrupt, before he became ſuch, having made a Mortgage 

267. of his Eſtate, and the Aſſignees of the Statute brought an Ejectment tor 
Recovery of the Lands comprized in the Mortgage, and the Mortgagee re- 

fuſed to enter, but ſuffered the Bankrupt to take the Profits, and to fence 
againſt the Aſſignees with the Mortgage; and it was held, that the Mort- 
gagee ſhould be chaiged with the Profits from the Time of the EjeQment 
delivered. 

2Vern. 401. A. mortgaged the Manor of T. to B. to which an Advowſon was ap- 

Ambhurſtver. pendant; B. brought a Bill to forecloſe; the Church became void, and he 

 Dawirg. \ikewiſe brought a Quare Impedit at Law; and on a Motion to ſtay the 

Proceedings on the Quare Impedit, the Court held, that though A. had no 

| ” Bill, 
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Bill. yet being ready, and offering to pay the Principal, Intereſt and Coſts ; 


* if B. will not accept his Money, Intereſt ſhall ceaſe, and an Injunction to *Page659 
ſtay Proceedings on the Quare Impedit granted; for the Mortgagee can 
make no Benefit by preſenting to the Church, nor can account for any 
Value in Reſpect thereof, to fink or leſſen his Debt; and the Mortgagee 
therefore, in that Caſe, is but in the Nature of a Truſtee for the Mort- 


gor. 
It was decreed, that a Mortgagee having received 81. per Cent. ſince the Preced. 


Vear 1660. ſhould account for the 24. per Cent. over Value, to fink the Chan. 50. 


rincipal Mortgage Money; but if the Principal and Intereſt were over H , er. 
— the Parties muſt ſhake Hands, for there ſhall be no Refunding. _ — 
A. makes a Jointure of an Equity of Redemption, and afterwards be- 18, 145. 
comes 2 Bankrupt, the Commiſſioners aſſign this Equity of Redemption, Vern. 179. 
and the Aſſignees ſtate an Account. The Jointreſs brings her Bill to be SY 2 
relieved, alledging Combination between the Aſſignees and the Mortga - CR 
gee, and that they had allowed more Money than was due on the Mort- 
gage. Lord Keeper, The Aſſignees ſtand in the Place of the Huſband, 
and the Account ſtated by them ought to be as concluſive as if ſtated by 
the Huſband, and the Charge is not 1ight in the Bill, being too general ; 
however the Plaintiff had Leave to amend her Bill. 
Martgagor and Mortgagee ſettled an Account before a Maſter, and now Chan. Ca. 
a ſubſequent Mortgagee ſues for a new Account, ſuppoſing the former Ac- 299. 
count to be falſe, and made by Conſent, but did not inſiſt upon any oe err FOO 
culars; and the Lord Chancellor declared, that the Account ſhould bind CY 
the ſecond Mortgagee, if the Fraud and Colluſion were anſwered. 
J. S. mortgaged his Eſtate to the Plaintiff, and died, leaving the Defen- Abr. Eq. 287. 
dant his Daughter and Heir, who was an Infant, and had nothing to ſubfill Ear! of 
on but the Rents of the mortgaged Eſtate ; and the Intereſt being ſuffered 8 
to run in Arrear three Years and a Half, the Plaintiff grew uneaſy at it, ne 


and threatened to enter on the Eſtate, unleſs his Intereſt might be made 


Principal; upon which the Defendant's Mother, with the Privity of her 


neareſt Relations, ſtated the Account, and the Defendant herſelf, who was 
then near of Age, figned it; and the Account being admitted to be fair, it 
was held by my Lord Chancellor, that though regularly Intereſt ſhall not 
carry Intereſt, yet that in ſome Caſes, and upon ſome Circumſtances, it 
would be Injuſtice if Intereſt ſhould not be made Principal; and the rather 
in this Caſe, becauſe it was for the Infant's Benefit, who, without this 
Agreement, would have been deſtitute of Subſiſtence. 

If A. mortgages for 450). payable at the End of five Years with Intereſt, Vern. 135. 
at 5/. per Cent. in the mean Time, and about two Months before the End —_ 
of the five Years, the Mortgagee aſſigns over the Mortgage for 560/. being Henchmds. 
the Principal and Intereſt then due, the 560. ſhall carry Intereſt, thoug 
the five Years were not elapſed, the Mortgage being forfeited by the Non- 
payment of Intereſt. © 

If the Mortgagor tenders the Money, and the Mortgagee refuſes, he Chan. Ca. 
loſes the Intereſt from the Time of the Tender; becauſe it is but a Pledge 29. 
for the Money, and if the Money be tendered, he ought not to keep the Chan. Ca. 
Pledge ; and no Man ought to pay for the Forbearance when he hath the“. 


Money ready. | 

The Plaintiff had made a Mortgage in Fee of his Eſtate, which by ſe- Abr. Eg. 
veral meſne Aſſignments was come to Sir Hilliam Dodævell, and there being 55 Je- 
likewiſe two ſeveral Terms for Years ſtanding out, they were aſſigned to ver. Execu- 
Truſtees, in Truſt for Sir William Dodwell to protect the Inheritance, and tors of Sir 
ſubje& to the ſame Equity of Redemption: The Plaintiff and Sir William Witham 
ſettled an Account of what was due ; and there appearing to be due thereon Pedwelt. 
4400“. Principal Money, the Intereſt was then paid off, and at the ſame 
Time Sir Villiam Dodwell gave a Note, whereby he promiſed, that on 

Payment 
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Payment of the Sum of 4479/7. or thereabouts, on the 23 October then 
next, being the Intereſt computed to that Time, he would re-convey the 
*Page660* Inheritance to the Plaintiff and his Heirs, and would procure his Truſtees 
to aſſign the two Terms for Years, as the Plaintiff ſhould direct. In Au- 
uſt following Sir William Dodwell died, and the Defendants were his 
8 ; and he likewiſe left the Defendant Mary, his only Child and 
Heir at Law, an Infant of about eight Years of Age ; the Plaintiff provided 
the Money, and on the 23d Odober tendered a Bank-Bill of 4500). to one 
of the Executors (there being four in all) for him to take thereout what 
was then due for Principal and Intereſt ; but the Executors having none of 
them proved the Will, he refuſed to accept the Tender ; upon which the 
Plaintiff aſked him, if he objected to the Legality of the Tender, being in a 
Bank-Bill and notin Money, and that if he did, he would immediately turn 
it into Money; to which the other anſwered, he had no Objection to the 
Tender, but, not having proved the Will, he would not accept of the 
Money. Afterwards the Plaintiff made the like Tender to another of the 
Executors, who likewiſe refuſed to accept of it, not having proved the Will, 
but he objected to the Legality of the Tender, not being in Money. Af- 
terwards all the four Executors proved the Will ; and the Bill was brought 
to redeem, on Payment of 4400/. and Intereſt, to the 23 O&ober, being 
the Time mentioned in the Note, and that the Plaintiff might not be 
obliged to pay Intereſt beyond that Time, as the Executors inſiſted he 
ought, And it was held by my Lord Chancellor, that this Tender in a 
Bank-Note was not, ſtrictly ſpeaking, a legal I ender ; but ſince it was 
proved the Plaintiff offered to turn it into Money, that made it a good 
Tender. 2dly, It was clearly agreed, that any or either of the Executors, 
before Probate, might have received, and given a good Diſcharge for the 
Money, eſpecially when, as appeared in this Caſe, they afterwards proved 
the Will, and ſo were Executors ab initio, 3dly, That though they were 
Executors only in Truſt for the Daughter, who was an Infant, yet none of 
them could be in a better Caſe than Sir William Dodwell himſelf would 
have been, if he had been living; and ſuch Tender, under theſe Circum- 
ſtances, would have bound him; ſo it will his Executors and Deviſee ; 
and therefore decreed a Redemption on Payment of the 4400. and Intereſt 
to the 23 October, the Time mentioned in the Note, and no longer, and no 
Coſts on either Side: and the Infant, Heir at Law, on Payment of the Mo- 
ney to the Execu'ors, was to convey the Inheritance deſcended to her, 
according to the Act 7 Ann. cap. 19. for obliging Infant Truſtees and 
Mortgagees to aſſign and convey. 


| =D Murder 


* Murder and Homicide. *Page 661 


or not, is called by the general Name of Homicide, and is thus 
branched out and diſtinguiſhed by our Law, 

1. Into Murder, which is uſually defined the wilful Killing of a Perſon Brac. 134. 
through Malice prepenſe ; and it is ſaid, that antiently it ſignified only Stamf. 17. 
the private Killing of a Man, for which, by Force of Law, introduced Se 2 
by King Canutus, for the Preſervation of his Danes, the Town or Hun- nfs * 
dred, where the Fact was done, was (a) amerced, unleſs it could be (35) to Abſolute 
proved, that the Perſon ſlain was an Engliſhman, or unleſs they could pro- and Limited 
duce the Offender ; and this Law was provided to avoid the ſecret Murder Monarchy 


T HE taking away the Life of another, whether it amount to Felony 


of the Danes, who were hated by the Engliſb, and often-times privately59: (©) The 
murdered by them. ment was 


46 Marks, 


Pill. Sax. Law 280, (6) This Proof was called Eng leſbire, and was various according to the Cuſtom 
of ſeveral Places, but moſt ordinarily it was by the Teſtimony of two Males. of the Part of the Father 
of him that was ſlain, and by two Females of the Part of the Mother. Hal. Hiſt. P. C. 447. 


But this Law having been aboliſhed by 14 E. 3. the Killing of any Eng Hal Hiſt. 
liſbman or Foreigner, through Malice prepenſe, whether committed openly F. C. 459- 
or ſecretly, was by Degrees called Murder, and puniſhed with Death ”— 1.8 
but by the Common Law, as alſo by the Statute of 25 E. 3. cap. 4. Clergy 
was promiſcuouſly allowed, as well in Caſe of Murder as of Homicide 
or Manflaughter, before the Statutes of 23 H. 8. cap. 1. 25 H.8. cap. 3. 

1 E. 6. cap. 12. 5 C6 Ed. 3. cap. 10. by which Clergy is taken away 
from Murder ex Malitia Præcogitata. 

2. Manſlaughter, by which is underſtood ſuch Killing, as happens either 3 laſt. 56. 
on a ſudden Quarrel, or in the Commiſſion of an unlawful Act, without R g“ 
any deliberate Intention of doing any Miſchief at all, and in which the Of- p. C. 480. 
fender is allowed his Clergy, though it be Felony, and differs from Mur- Hawk. P. C. 
der only in Degree coy; Hence it is, that upon an Indictment of 76. 
Murder, the Party offending may be acquitted of Murder, and yer found 
guilty of Manſlaughter, as is every Day's Practice; and as it is done with- 
out Premeditation, it is held, that there can be no Acceſlaries to it before 
the Fact. 5 

3. Homicide per Infortunium or Chance-Medley, is, where a Man in do- e 
ing a lawſul Act, without any Intent of Hurt, unfortunately chances to . 
kill another; and though this be not Felony, yet as the King hath loſt a,, 
Subject, and in order to make Men the more careful of their Actions, the 
Law puniſhes the Offender with the Loſs of his Goods. : 

4. Homicide /e defendendo is, where one who has no other poſſibleMeans Hil. _ 
of preterving his Life from one who combats with him, on a ſudden: -: 57 
Quarrel, kills the Perſon, by whom he is reduced to ſuch an inevitable 73. 28 
Neceſſity; and in this Caſe, as in the former, the Party forfeits his Goods, 
though it be not Felony. ö 

Fuſtifiable Homicide is, It, Where in Defence of a Man's Houſe, he Hal. Hitt. 
kills one who attempts to burn it, or to commit in it Murder, Robbery, OS. 
or other Felony. 24%, Where in Defence of a Man's Perſon, he kills one ,.. 
who aſſiults him in the Highway, with an Intent to murder or rob him. 


zd, When the Killing happens in the Advancement and due * 
0 
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®Page 662 ® of public Juſtice ; as where a Felon flies from thoſe who endeavour to 
| apprehend him, £c. and this is ſo far from being Felony, that it cauſes no 


+0a an Ap- Forfeiture whatſoever . 
al of 

— Acquittal, or Attainder, upon Iudictment ſhall be no Bar, unleſs Clergy be had. 3 H. 7. c. 
2.—No Porfeiture for killing a Man attempting to commit Murder or Robbery, Where the Stroke 
or Poiſoning ſhall be in one County and the Death in another, the ladictment or Appeal ſhall be where 
the Death happens. 2 & 3 Ed. 6. c. 24.— The Acceſſaries may be indifted or appealed in the lame 
County.—-For Trial of Murderers, where either the Stroke or Death happens in England, vide 2 Geo. 
2. c. 21.—- The Sentence to be paſſed on Perſons convicted of Murder. 25 Geo. 2. c. 37. 


But for the better underſtanding theſe ſeveral Species of Homicide, it 
will be neceſſary to conſider, 


(A) In what Caſes a Man may be ſaid to kill 
another, 662. 

(B) Tho are ſuch Perſons, by killing of whom 
a Perſon may be ſaid to commit Murder, 665. 

(C) TUhar ſhall be deemed Murder. 665. 


And herein, 


t. Where it ſhall be ſaid to be expreſs Murder, and 
of Malice prepenſe. 665. 
2. Where the Malice, ſhall be ſaid to be implied, or 

by Preſumption of Law. 667. | 


And herein, 


1. Where the Homicide being voluntarily committed, and 

. without Provocation, the Law implies Malice. 667. 

2. When done on an Officer or Miniſter of Fuſtice. 668. 

3. When done by Perſons in the Execution of ſome other 
unlawful Act. 670. 


And herein. 


(D) Of Manſlaughter; and Herein of Man- 
laughter exempt from Clergy by the Statute 
of ac. 1. c. 8. 671. 


(E) Of Juſtiffable Homicide, 673. 
And herejn, 


1. As it happens in the due Execution and Advance- 
ment of public Juſtice. 673. 

2. As it happens in the Defence of a Man's Perſon, 
Houle or Goods. 675. 


(F) Df ercuſable Homicide, 676. 
And herein, = 


I, of Homicide per Inſartunium, or Chance. medley. 
676. 
2. Of Homicide ſe Defendendo. 677. 


(A) In 
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(A) In what Caſes a Man may be ſaid to kill 
| another, 


S there are as many Ways of Killing, as there are Modes by which 3 laſt. 48. 
one may die, Moriendi mille Figure, it is laid down in genetal, that Palm. 548. 
not only he, who by a Wound or Blow, or by Poiſoning, Strangling, * 
Famiſhing, c. directly cauſes another's Death; but alſo in many Cafes, fact BEE 
he, who by wilfully and deliberately doing a Thing, which apparently en- 8. g 
dangers another's Life, thereby occaſions his Death, ſhall be adjudged to 
kill him. 
Hence in the Caſe of that unnatural Mother, who left her Child in an cromp 24. 


Orchard covered only with Leaves, in which Condition it was ſtruck by Palt. c. 93. 
a Kite, and died thereof, it was adjudged Murder. Hal. Hiſt, 
432. Hawk, 
P. C. 78. 
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3 24. 


so in the Caſe of that unnatural Son, who carried his ſick Father, againſt 
his Conſent, in cola froſty Weather from one Town to another, by Rea- 


ſon whereof he died. 
Pult. 122, Dalt, c. 93. Hale's Hiſt, 432, Hawk. P. C. 58. 


So if by Dureſs of Impriſonment à Priſoner die, it is Murder in the 8. 
Gaoler; and this Dureſs is faid to be inflicted on every one, that by the, — AD 
Uſage of his Keeper is brought nearer to Death and further from Life 3 Fitz. Indie 
and therefore it 1s ſaid, not to be material whether it proceeds from the nent 3, 
Neglect and Careleſneſs of the Gaoler, or from any actual Violence; and _ 290. 
may be affected by confining the Priſoner too cloſely in a noiſome Place, att. — 


loading him with Fetters, Ec. Palm. 548. 
Hale's Hiſt. 


466. And that therefore where any Perſon dies in Gaol, the Coroner ought to be ſent for to in- 
quire of the Manner of his Death. Hale's Hiſt. 432. 


So where one, by Dureſs of Impriſonment, compels a Man to accuſe anstamf. 36. 
innocent Perſon, who on his Evidence is condemned and executed ; this ie 4 Tl 91. 
Murder T. Nil refert an quis mortem inferat, aut cauſam mortis præbeat. j a 3 

ing to the 
| Stat. 14 E. 3. 
So in Judgment of Law, a Man may be faid to kill one, who in Truth e. 10. 


is killed by another, or by himſelf; as where a Man incites a Madman pj 19. a · 
: alt. c. 93. 


kill himſelf, or another; or where 4. by Force takes the Arm of B. and Hale, Hit. 


the Weapon in his Hand, and therewith ſtabs C. whereof he dies; this is 434. 


Murder in A. . 
So if a Man lays Poiſon with an Intent to kill one Man, which is acci- 133 


dentally taken by another, who dies thereof; this is Murder. | 3 ** 
So ifa Woman be with Child, and a Perſon gives her a Portion to de- prong pines 
ſtroy the Child within her, and ſhe takes it, and it works fo ſtrongly that 


it kills her; this is Murder. | 
Alſo a Perſon, who wilfully neglects to prevent a Miſchief, which he Pitz. Coron. 


may and ought to provide againſt, is anſwerable for any ill Conſequences 311. 
me Stamf. 17. 


that may inſue his Neglect: And on this Foundation it is held by fo — . 


Opinions, that if a Man have an Ox, Horſe, Fc. which he knows to be Hk. P. C. 
miſchievous, by being uſed to gore or ſtrike thoſe who come near them, and 9. 

he neglects to tie them up, by which they kill a Perſon, that the Owner 

may be indicted, as having himſelf feloniouſly killed him; which ſeems 

agreeable to the (a) Jewiſh Law; but herein my Lord Hale lays down the (a) Exeg. c. 
following Particulars, which he ſays ſeem to him to be agreeable to Law, xxi. v. 29. 


1. K 
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Hale*s Hiſt. 1. If the Owner have Notice of the Quality of his Beaſt, and it doth 


430. any Body Hurt, he is chargeable with an Action for it. 
Hale's Hiſt. 2. Though he have no particular Notice that he did any ſuch Thing be- 
430. fore, yet if it be a Beaſt that is Feræ Nature, as a Lion, a Bear, a Wolf, 


yea an Ape or Monkey, if he get looſe and do Harm to any Perſon, the 
Owner is liable to an Action for the Damage; as it was adjudged in Andrey 
Baker's Caſe, whoſe Child was bit by a Monkey that broke his Chain and 


got looſe. | 
Hale's Hiſt. 3. And therefore in Caſe of ſuch a Wild Beaſt, or in Caſe of a Bull or 
439. Cow that doth Damage, where the Owner knows of it, he muſt, at his 


Peril, keep him up ſafe from doing Hurt ; for though he uſe his Diligence 
— keep him up, if he eſcape and do Harm, the Owner is liable to anſwer 
amages. 
Hele's Hiſt, 4. Fur as to the Point of Felony, if the Owner have Notice of the Qua- 
*. lity of the Ox, Ec. and uſe all due Diligence to keep him up, yet the Ox 
breaks looſe and kills a Man ; this is no Felony in the Owner, but the Ox 
is a Deodand, | 
Hale's Hiſt. 5. But if he did not uſe that due Diligence, but through Negligence the 
** Beaſt goes abroad, after Warning or Notice of his Condition, and kills a 
Man, it is Manſlaughter in the Owner 
Page 664 6 But if he did purpoſely let him looſe, or wander abroad, with De- 
ſign to do Miſchief; nay, though it were with Deſign only to fright Peo- 
ple, and make Sport, and it kill a Man, it is Murder in the Owner; and 
this he ſays, he had heard had been ſo ruled at the Afſizes held at St. 4/- 
Ban; but he adds, this is only a Hearſay. 
Hale's Hiſt, If a Phyſician gives a Perfon a Potion, without any Intent of doing him 
479. any bodily Hurt, but with an Intent to cure or prevent a Diſeaſe, and, con- 
trary to the Expectation of the Phyſician, it kills him, this is no Homicide; 
and the like of a Surgeon. 
Stamf. 16. b. But ſome hold, that if a Perſon, not duly authorized to be a Phyſician 
_ 22. b. or Surgeon, undertake a Cure, and the Patient die under his Hand, he is 
2 ok guilty of Felony ; but this Opinion, ſays. my Lord Hale, is erroneous; 
Fitz. Coron. for Phyſick and Salves were before licenſed Phyficians and Surgeons; and 
163. therefore, if they be not licenſed according to the Statutes of 3 H. 8. cap. 
Hale's Hiſt. 11. or 14 F 15; H. 8. cap. 5. they are liable to the Penalties in the Statutes, 
3 p. C but are not guilty of Murder or Manſlaughter ; and herewith agreeth Haw- 
87. (Line, who fays, that the charitable Endeavours of thoſe Gentlemen, who 
ſtudy to qualify themſelves to give Advice of this Kind, in order to aſſiſt 
their poor Neighbours, can by no Means deſerve fo ſevere a Conſtruction 
from their happening to fall into ſome Miſtakes in their Preſcriptions, 
from which the moſt learned and experienced cannot always be ſecure. Bur 
as it is highly raſh and preſumptuous for unſkilful Perſons to undertake 
Matters of this Nature, the Law cannot well be too ſevere in this Caſe, in 
order to deter ignorant People from endeayouring to get a Livelihood by 
ſach Practice, which cannot be followed, without the manifeſt Hazard of 
the Lives of thoſe that have to do with them. 
Hale's Hiſt, If a Perſon, who is infected with the Plague, having a Plague-ſore 
432. running upon him, goes abroad to the Intent to infe& another, and another 
is thereby infected, and dies; this it ſeems is Murder by the Common Law ; 
but if no ſuch Intention evidently appear, though de fade by his Conver- 
fation another be infected, it is no Felony by the Common Law, though 
it be a great Miſdemeanor. 
Hale's Hiſt, If a Man, either by working upon the Fancy of another, or poſſibly by 
49. harſh or unkind Uſage, put another into ſuch Paſſion of Grief or Fear, 
that the Party either die ſuddenly, or contract ſome Diſeaſe, whereof he 
dies; though, as the Circumſtances of the Caſe may. be, this may be Mur- 
der or Manſlaughter in the Sight of God; yet in foro humano it cannot 
come 
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come under the Judgment of Felony, becauſe no external A& of Violence 
was offered, whereof the Common Law can take Notice ; and ſecret 


Things belong to God. 
But in all theſe Caſes it is agreed, that no Perſon ſhall be adjudged, by 


any Act whatever, to kill another, who doth not (a) die thereof within a Stamf. 21. 
Dalt. C. 93. 


Year and a Day after ; in the Computation whereof the whole Day on Hawk. P. e 
which the Hurt was done ſhall be reckoned the firſt. „5 
(a) Anti ently 
a barbarous Aſſault with an Intent to murder, ſo that the Party was left for dead, but yet recovered 
again, was adjudged Murder and Petit Treaſon; but that holds not now; for the Stroke without 
the Death of the Party ſtricken, nor the Death without the Stroke, or other Violence, makes not 


the Homicide or Murder. Hale's Hift, P. C. 428-6 . 


OY 


— 


What Caſes of Mai ming are Felony without Benefit of Clergy, vide ante 819, 20. 


If a Perſon hurt by another, die thereof within a Year and a Day, it is 3 Inſt. 53. 
no Excuſe for the other, that he might have recovered, if he had not ne- 4 26. 
glected to take Care of himſelf. _ 

But if the Wound or Hurt be not mortal, but with ill Applications by Hale's Hiſt. 
the Party, or thoſe about him, of unwholeſome Salves or Medicines, the P. C. 428. 
Party dies ; if it can clearly appear that thiz Medicine, and not the Wound, 
was the Cauſe of his Death, it ſeems it is not Homicide ; but then that 


muſt appear clearly and certainly to be fo, 


(B) TUho are ſuch Perſons, by killing of whom *?agess; 
a Perſon may be ſaid to commit Murder. 


I} is agreed, that the malicious Killing of any Perſon, whatſoever (a) 
Nation or Religion he be of, or of whatſoever (5) Crime attainted, is _ P. C. 


Murder. Ca) If a Man 
kill an Alien 


Enemy within this Kingdom, yet it is Felony; unleſs it be in the Heat of War, and in the actual Ex- 
erciſe thereof. Hal. Hiſt. P. C. 433. (6) Though outlawed of Felony, or attainted in a Premu- 
nire, for the Execution of the Sentence muſt be by a lawful Officer, lawfully appointed ; and there- 
fore, if a Perſon be condemned to be hanged, and the Sheriff behead him, this is Murder, and the 


Wife may bave an Appeal. Hale's Hiſt. P. C. 433. 


If a Woman be quick or great with Child, if ſhe take, or another giveHale's Hiſt. 
her, any Potion to make an Abortion, or if a Man ſtrike her, whereby the“. C433. 
Child within her is killed; it is not Murder nor Manſlaughter by the Law 
of England, becaule it is not in rerum natura ; though it be a great Crime, 
and by the Judicial Law of Maſes, was puniſhable with Death; nor can it 
be legally known whether it were killed or not: So it is (e) if after ſuch ) But thi 
Child were born alive and baptized, and after die of the Stroke given the h ans 


Mother, this is not Homicide. is clearly 
| Murder, not · 


withſtanding ſome Opinions to the contrary. Hawk. P. C. 80. f But concealing the Death of a 
Baſtard Child is to be puniſhed as Murder, by 21 Jac. 1. c. 27. 


But if a Man procure a Woman with Child to deſtroy her Infant when 7 Co. 9. 
born, and the Child is born, and the Woman, in Purſuance of that Pro- a — 
curement, kill the Infant ; this is Murder in the Mother, and the Procurerp 423 


's Acceſſory to Murder; and this, whether the Child were baptized or not. Hawk P. C. 
f 80 


(C) Mhat | 
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(C) What ſhall be deemed Murder: And herein, 


t. What ſhall be faid to be expreſs Murder, and of Malice 


prepenſe. 
Hawk. P. C. EREIN it ſeems to be agreed, that any (a) formed Deſign of doing 
$0 Miſchief may be called Malice ; and therefore, that not ſuch Killing 


() My Lord only as proceeds from premeditated Hatred or Revenge againſt the Perſon 
_ defines killed, but alſo in many other Caſes, ſuch as is accompanied with thoſe 
F:Q to be a Circumſtances that ſhew the Heart to be perverſly wicked, is adjudged to 
deliberate be of Malice prepenſe. | 

Intention of | 

doing any bodily Harm to another, whereunto by Law he is not authorized; and the Evidences of 
ſuch a Malice, ſays he, muſt arile from external Circumſtances diſcovering that inward Intention; as 
Lying in wait, Menacings antecedent, former Grudges, deliberate Compaſſinge, and the like, which 
are various, according to Variety of Circumſtances, Hale's Hitt, P. C. 451. 


Rol. Rep. If two Perſons in cool Blood meet and fight on a precedent Quarrel, and 
4 one of them 1s killed, the other is guilty of Murder ; and this the Law ad- 
Crom. 2 L. judges to be of Malice, and that the Party cannot help himſelf by alledging, 
Pt" that he was firſt ſtruck by the Deceaſed, or that he often declined to meet 
him, and was prevailed upon to do it by his Importunity ; or that it was his 

only Intent to vindicate his Reputation; or that he meant not to kill, but 

only to diſarm his Adverſary ; for ſince he deliberately ingaged in an AR 

*Page 666 * highiy unlawful, in Defiance of the Laws, he muſt, at his Peril, abide the 
Conſequences thereof ; ahd not only he who kills, but alfo his Seconds, are 


guilty of Murder; and ſome hold, (6% that the Seconds of the Deceaſed are 


| (b) By Rea- alſo equally guilty. 


ſon of the 

Countenance they give, and it being done by Compact and Agreement; but this Conſtruction is ſaid 
to be, too rigid; and that it would be hard to make a Man, by ſuch Reaſoning, the Murderer of his 
Friend, to whom he was fo far from intending any Miſchief, that he was ready to hazard his own 
Life in his Quarrel. 1 Hawk. P. C. 82. Hale's Hiſt. P. C. 455, 


Keil. 56. A Man is eſteemed to fight in cool Blood, when he meets in the Morn- 


Sid. 177- ing on an Appointment over Night; or in the Afternoon on an Appoint- 

Lev. 180. ment in the Morning; or, as ſome ſay, if he fell into other Diſcourle after 
the Quarrel, and talked calmly upon it; or if he have ſo much Conſide- 
ration as to obſerye, that it is not proper or ſafe to fight at preſent, for 
ſuch and ſuch Reaſons, which ſhew him to be Maſter of his Temper. 


Hawk. P. C. If A. on a Quarrel with B tell him he will not ſtrike him, but that he 


v1, will give B. a Pot of Ale to ſtrike him, and thereupon B. ſtrike, and A. kill 
him, he is guilty of Murder; for he ſhall not elude the Juſtice of the Law 
by ſuch a Pretence to cover his Malice. 

Hawk. P. C 


_ es Hin. order to evade the Law, tells B. that he thall go the next Day to ſuch a 


Cromp.22.b. And at this Day it feems to be ſettled, that if a Man aſſault another with 
Dale. c. 93. Malice prepenſe, and after be driven by him to the Wall, and kill him there 
Keil. 58,129. jn his own Defence, he is guilty of Murder, in reſpect to his firſt Intent. 

. IT And it hath been adjudged, that even upon a ſudden Quarrel, if a Man 
i aw6ridge, be ſo far provoked by any Words or Geſtures of another, fo as to make a 


Puſh 
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Puſh at him with a Sword, or to ſtrike at him with any ſuch Weapon as Hawk. p © 
manifeſtly endangers his Life, before the other's Sword is drawn, and there- $1, wo 
upon a Fight enſue, and he who made ſuch Aſſault kills the other, he is 

guilty of Murder ; becauſe that by aſſaulting the other in ſuch an outrageous 

Manner, vrithout giving him an Opportunity to defend himſelf, he ſhewed 

that he intended not to fight with him, but to kill him ; which violent Re- 

venge is no more excuſed by ſuch a ſlight Provocation, than if there had 

been none at all. 

But it is ſaid, that if he, who draws upon another in a ſudden Quarrel, Keil. 53761 
makes no Paſs at him till his Sword is drawn, and then fight with him and 131. . 
kill him, he is guilty of Manſlaughter only; becauſe that by neglecting the Hawk. P. C. 
Opportunity of Killing the other, before he was on his Guard, and in as“ 
Condition to defend himſelf, with like Hazard to both, he ſhewed that his 
Intent was not ſo much to kill as to combat with the other, in Compliance 
with thoſe common Notions of Honour, which prevailing over Reaſon, 
during the Time that a Man is under the Tranſports of a ſudden Paſſion, 
ſo far mitigate his Offence in Fighting, that it ſhall not be adjudged to be 
of Malice prepenſe. | 

And if two happen to fall out upon a ſudden, and preſently agree to fight, Hawk. P. C. 
and each of them fetch a Weapon, and go into the 7ield, and there one kill $2, |; 
the other, he is guilty of Manſlaughter only; becauſe he did it in the Heat 
of Blood. | | 

And ſuch an Indulgence is ſhewn to the Frailties of Human Nature, that Hawk. P. Cc. 
where two Perſons, who have formerly fought on Malice, are afterwards to $2- 
all Appearance reconciled, and fight again on a freſh Quarrel, it ſhall not 
be preſumed that they were moved by the old Grudge; unleſs it appear *Page 667 
by the whole (a) Circumſtances of the Fact. * (a) It upon 


Circume 
ſtances it appears, that the Reconciliation was but pretended, or counterſeit, and that the Huct 
done was upon the Score of the old Malice, then it is Murder. Hale's Hiit. P. C. 452. 


If a Man be ſo far provoked by a Breach of Promiſe, or by a Treſpaſs on Hawk, P. C. 
his Lands or Goods, or by any Words or Geſtures whatſoever, as thereupon 52. and ſe- 
immediately to puſh at another with a Sword, or ſtrike him with a danger- ä 19h 
ous Weapon before his Sword is drawn, and thereupon a Fight enſue, and ;;Qq 
the Perſon affaulted be lain, the Aſlailant is guilty of Murder, though he 
was driven to the Wall when he gave the mortal Wound ; for by aſſaulting 
the other in ſuch abuſive Manner, be thews that his Intent was not to fight 
with him, but to kill him ; but if he had made no Paſs till the other's 
Sword had been drawn, or had only beaten him, in ſuch Manner as made it 
appear that he meant only to chaſtize him, he would have been guilty of 
Manſlaughter only, | 

So if a Perſon, ſeeing two others fighting together on a private Quarrel, Hawk. p. c. 
whether ſudden or malicious, takes Part with one of them, and kills the 82. 
other, it is but Manſlaughter. | . a 

So if two ſtrive for the Wall, and one happen to kill the other, or a Man Hawk. P. C. 
happen to kill another, who, claiming a Title to his Houſe, attempts forci- 32. 
bly to enter it, Ec. or to kill one who endeavours unlawfully to arreſt him; 
or to. force him from his Poſſeſſion of a Room in a Public Houſe ; or if a 
Man immediately kills one whom he finds in Bed with his Wife; or that | 
pulls him by the Noſe ; or fillips him in the Forehead, or actually ſtrikes 


him; in all theſe Caſes, the Party is, at moſt, only guilty of Manſlaughter f. t But wy 
ander o 


Killing and the Inſtrument uſed, may perhaps vary the Caſe, where the Provocation was but 
ſmall, See the Caſes ſupra and infra, a 


80 where 4. the Son of B. and C. the Son of D. fall but in the Field, and 1200. 87, 

fight, A. is beaten, and runs home to his Father all bloody, B. preſently 7 Jac, 
Vor. III. 30 takes fi es Ni. 
P. C. 4:3, Rayity's Cale, 


| 
' 
| 
1 
14 
| 
| 
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takes a Staff, runs into the Fields, being three Quarters of a Mile diſtant, 
and ſtrikes C. that he dies; this is not Murder in B. becauſe done in a ſud- 


den Heat and Paſſion. = 
Hawk. p. C. If a Perſon in cool Blood, by way of Revenge, deliberately beat another 
83. in ſuch a Manner that he dies of it; or if a Man, upon a ſudden Provoca- 


| tion, execute his Revenge in ſuch a Manner as ſhews a cruel 15 

Intent of doing a perſonal Hurt, he is guilty of Murder; as (5) Where the 
een. Keeper of a Park, finding a Boy ſtealing Wood, tied him to a Horſe's 
Jon. 198. Tail, and beat him, whereupon the Horſe ran away, and killed him. 


 Holleway's 


Caſe, Keil. 127. S. C. cited. 1 Hale's Hiſt, P. C. 454. 8. C. cited and agreed; becauſe the 
Correction was exceſſive, and it was an Act of deliberate Cruelty. 


2. Where the Malice ſhall be ſaid to be implied, or by Preſumption of 
Law: And herein, 


1. Where the Homicide being voluntarily committed, and without Provocation, 
the Law implies Malice. 


Hale's Hiſt, Herein it i laid down, that when one voluntarily kills another, without 

P, C. 445- any Provocation, it is Murder; for the Law preſumes it to be malicious, 
and that he is Hoſtis Humani Generis ; and therefore it is neceſſary for him, 
who happens to kill another, to ſhew ſuch a Provocation as will take off the 
Preſumption of Malice. | 

Hale's Hiſt, He that wilfully gives Poiſon to another, whether he had provoked him 

p. C. 455. or not, is guilty of wifful Murder; becauſe it is an Act of Deliberation 
odious in Law, and preſumes Malice. 

* Paye663 If A. comes to B. and demands a Debt of him; or comes to ſerve him 

Hale's Hiſt. with a Subpana ad reſpondendum, or ad teftificandum, and B. thereupon kills 

P. C. 445. A. this is Murder; for herein there is no Provocation, 

Cro. Eliz, . Watts came along by the Shop of Brains, and diſtorted his Mouth, and 

778. ſmiled at him: Brains kills him, it is Murder; for it was no ſuch Provoca- 


Brain'sCafe, tion as would abate the Preſumption of Malice in the Party killing. 
Hale's Hiſt, 


P: ©. 455. cited. 


Hale's Hif.. If A. be paſſing the Street, and B. meeting him, there being a convenient 

P. C. 455, Diſtance between A. and the Wall, takes the Wall of A. and thereupon 4. 

456, kills him, this is Murder ; but if B. had juſtled A. this Juſtling had been a 
Provocation, aud would have made it Manſlaughter ; and ſo it would be, if 
A. riding on the Road, B. had whipped the Horſe of A. out of the Track, 
and then H. had alighted, and killing B. it had been Manſlaughter f. 


1 But ſee the Caſes ante 666, 7. 


Hawk. P. Ct It ſeems agreed, that no Aﬀront by bare Words or Geſtures, however 
26. ſlighting, or however falſe and malicious they may be, and aggravated by 
the moſt provoking Circumſtances, will excuſe him from being guilty of 
Murder, who is fo far tranſported thereby, as immediately to attack the Per- 
fon who offends him, in ſuch a Manner as manifeſtly endangers his Life; but 
if A. gives indecent Language to B. and B. thereupon ſtrikes 4. but not 
Hale's Hiſt, mortally, and then A, ſtrikes B. again, and then B. kills A. this is but Man- 
P, C. 456. ſlaughter ; for the ſecond Stroke made a new Provocation ; and ſo it was 
but a ſudden Falling-out ; and thongh B. gave the firſt Stroke, and after 
a Blow received from A. B. gives him a mortal Stroke ; this is but Man- 
daughter, according to the Proverb, The ſecond Blew makes the Afﬀray. 


A. and 
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A. and B. are at ſome Difference, A. bids B. take a Pin out of the Sleeve Hale's Hig. 
of A. intending thereby to take Occaſion to ſtrike or wound E. which B. P. C. 457- 
doth accordingly, and then A. ſtrikes B. whereof he died; this was ruled 
Murder; 1. Becanſe it was no Provocation, when he did it by the Conſent 
of A. 2. Becauſe it appeared to be a malicious and deliberate Artifice, 
thereby to take Occaſion to kill B. 

If there be chiding between Huſband and Wife, and the Huſband ſtrikes Hale's Hiſt. 
his Wife thereupon with a Peſtle, that ſhe dies preſently, it is Murder; and P. C. 457. 
the Chiding will not be a Provocation to extenuate it to Manſlaughter. 

If a Perſon happen to occaſion the Death of another unadviſedly, doing awk. p C. 
an idle wanton Action, which cannot but be attended with the manifeſt 36, 87, 
Danger of ſome other, as by riding with a Horſe, known to be uſed to 
kick, among a Multitude of People, by which he means no more than to 
divert himſelf, by putting them into a Fright ; he is guilty of Murder. 


2. When done en an Officer or Miniſler of Juſtice, 


It hath been adjudged, and hath frequently been agreed, that if a Juſtice 9 Co, 68. 
of Peace, Conſtable, Watchman, fFc. be killed in the Execution of their 4 Co. 40. 
Offices, he, by whom any ſuch Perſon is killed, is guilty of Murder; for Cromp. 25. 
herein the Law implies Malice; and the Indictment need not be ſpecial, 3 Inſt. 52. 


but general, Ex malitia ſua præcogitata interfecit & murdravit ; becauſe = 67. 
. . . . . eil. 66. 
the Malice in Law maintains the Indictment. Hawk. I. C. 


84 Hale's Hiſt, P. C. 478. 


So if (a) a private Perſon be killed in endeavouring to part thoſe whom Keil. 66. 
he ſees fighting, the Perſon by whom he is killed is guilty of Murder; Hawk. P. C. 
and he cannot excuſe himſelf by alledging, that u hat he did was in a ſud- 25 
den Affray, in the Heat of Blood, and through the Violence of Paſſion; Page 660 
but if ſuch Perſon do not give Notice for what Purpoſe he comes, by com- ia) Killir= 
manding the Parties in the King's Name to keep the Peace, or otherwiſe he Aſur«. t 
manifeſtly ſhewing his Intention to be not to take Part in the Quarrel, but — 
e 5 0 X . able is as 
to appeaſe it; he who kills him, is guilty of Manſlaughter only. wellMurd.-, 
as the Kil- 
ling of the Conſtable himſelf ; ſo thoſe who come to the Conſtable's Aſſiſtance, though not ſp... 
cially called thereunto, are under the ſame Protection, as they that are called to his Aſſiſtance 
Name, Hale's Hiſt, P. C. 463. ; , 
Whoever kills a Sheriff, or any of his Officers, in the lawful Execution Hawk, P.. 
of a Civil Preceſs, as on arreſting a Perſcn, a Capias, Oc. is guilty of Mur-** 
der. 
Nor is it any Excuſe to ſuch Perſon, that the Proceſs was erroneous, (for Hawk. b. C. 
it is not void by being ſo,) or that the Arreſt was in the Night, or that the$6. 
Officer did not tell him for what Cauſe he arreſted him, and out of what 
Court, (which is not neceſſary when prevented by the Party's Reſiſtance, ) 
or that the Officer did not ſhew his Warrant, which he 1s not bound to 
do at all, if he be a Bailiff commonly known, nor without a Demand if he 
be a ſpecial one. | 
But where the Warrant, by which he acts, gives him no Authority to Hax k. TC. 
arreſt the Party; as (6) where a Bailiff arreſts F. S. Baronet, who never ( 1 
was knighted, by Force of a Warrant to arreſt J. S. Knight, it is but Man- Name o: 
laughter. Bailiff, * 
3 C 2 And Plaintiff cr 
7 Defendar'! 
be interlined, or inſerted after the Sealing thereof, by the Bailiff himſelf, or any other; if f 
Bailiff be killed it is but Manſlaughter. - Hal. Hitt, P. C. 457. — de if the Proceſs be execu*. : 
out of the Juriſdiction of the Court, the Killing of the Officer is only Manſlaughter, 1 Hal. Bt: 
P. C. 458. The Conftable of the Vill of A. comes into the VIII of B. w ſuppreſs ſome 5 . 


; 
L 
4 
U 
[ 
( 


MURDER AN HOMICIDE. 


Hal Hiſt. And as to the Point of Notice, it is herein further laid down by my Lord 

P. C. 460. Vale, that if he be a Bailiff, Conſtable or Watchman Furus & Conus, the 
Killing of him is Murder, though the Party does not know him to be ſuch ; 
alſo it is not neceſfary for him to notify himſelf to be ſuch by expreſs Words; 
but ir thall be preſumed that the Offender knew him. | 

Hal. Hiſt, Bur if he be a private Bailiff, either the Party muſt know that he is fo, 

F. C. 401. or there muſt be ſome ſuch Notification thereof whereby the Party may 
know eit; as by ſaying I arreſt you, which is of itſelf ſufficient Notice; and 
it is ac the Peril of the Party, if he kill him after theſe Words, or Words 
to that Eite& pronounced; for it is Murder, if de fads it fall out that he 
were a Bailiff, and had a Warrant. | 

Hal. Hiſt, A Conſtable coming to appeaſe a ſudden Aﬀray in the Day-time, in 

P. C. 461. the Village whereof he is Conſtable, it ſeems every Man, ex Officio, is 
bound to rake Notice that he is the Conſtable, becauſe he is to be choſen 
and {ſworn in the Leet, where all Reſiants are to attend; but it is not ſo 
in the Night-time, unleſs there be ſome Notification that he is the Con- 


ſtable. 


Hal. Hiſt. But whether it be in the Day or Night, it is ſufficient Notice, if he de- 


P. C. 461. care himſelf to be the Conſtable, or command the Peace in the King's 


Name; and the like for any who come in his Aſſiſtance, or for a Watch- 
man, Ec. and therefore, if any of them are killed after ſuch Notification, 


_ it is Murder in them that kill him. | 
Page670 * A Preſs-Maſter ſeized B. for a Soldier, and with the Aſſiſtance of C. 


Hal Hit, laid hold on him; D. finding Fault with the Rudeneſs of C. there grew a 


P. C. 465, Quarrel between them, and D. killed C. By the Advice of all the Judges, 


Hugget's l a 
Cafe, 25 except very few, it was ruled, that this was but Manſlaughter. 


April 1666, 

2 1 If a legal Warrant be executed in an unlawful Manner; as if a Bailiff 
Hawk. PC be killed in breaking open a Door or Window to arreſt a Man; or perhaps 
26. if he arreſt one on a Sunday (6) ſince the Statute 29 Car. 2. cap. 7. by 


(5) This had hich all ſuch Arreſts are made unlawful, and he is killed; this is but 


been Murdei 
before the Manſlaughter. 


Statute. Hal. 


Hiſt. P. C. . 
* 4 3. When done by Perſons in the Execution of ſome other unlawful Act. 


Kelyng 117. It ſeems agreed, that wherever a Man happens to kill another in the 
Dalt, c. 93. Execution of a deliberate Purpoſe to commit any Felony, he is guilty of 
Moor 87, Murder ; as where a Perſon, ſhooting at tame Fowl with an Intent to ſteal 
Plow. 101. them, accidentally kills a Man ; this is Murder. 
_ So if A. come to rob B. in his Houſe, or upon the Highway, or other- 
Bra. Hin. wiſe, without any precedent Intention of killing him; yet if in the At- 
tempt, either without, or upon the Reſiſtance of B. A. kill B. this is 


P. C. 465. 
| Murder. 


__—_— 


— 


der, and in the Tumult the Conſtable is killed in the Vill of B. this is only Manſlaughter, be- 
cauſe he had no Authority in B. as Conſtable. Hal. Hiſt, P. C. 459. — But it ſeems, that if 


the Conſtable of the Vill of A. had a particular Precept from a Juſtice of Peace di ected to him by 


Name, or by the Name of the Conſtable of A, to ſuppreſs a Riot in the Vill of B. or to apprehend 
a Perſon in the Vill of B. for ſome Miſdemeanor, and within the Juriſdiction and Conuzance of 
the Juſtice of Peace, and, in Purſuance of that Warrant, he go to arreſt the Party in B. and in 
Execution of his Warrant is killed in B. this is Murder; for though, in ſuch Caſe, the Conftable 
was not bound to execute the Warrant out of his Juriſdiction; neither could he do it fingly, 
Virtute Officii, as Conſtable of A. yet he may do it as Bailiff or Minifter, by virtue of the War- 
rant, and the Killing of him is Murder, as well as if he had been Conſtable of the Hundred where- 
in A. and B. lie; or Sheriff of the County; for a Juſtice of the Peace may, for a Matter within his 

uriſdiftion, ifſus his Warrant to a private Perſon as Servant, but then ſuch Perſon muſt ſhew his 


atrant, or ſignify the Contents of it, Hel, Hiſt. P. C. 459. 80 
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So if Men come to ſteal Deer in a Park or Foreſt, or to rob a Warren Hal. Hit, 
of Conies, and the Parker, Forreſter or Warrener reſiſts, and is killed, this P. C. 465. 
is Murder. : 

And not only in ſuch Caſes, where the very Act of a Perſon having ſuch plow. 473. 
a felonious Intent, is the immediate Cauſe of a third Perſon's Death, but 9 Co. 81. 
alſo, where it any Way occaſionally cauſes ſuch a Misfortune, it makes Hawk. P. C. 
him guilty of Murder ; and ſuch was the Caſe of the Huſband, who gave a 84 
poiſoned Apple to his Wife, who eat not enough to kill her, but innocent- 
ly, and againſt the Huſband's Will and Perſuaſion, gave Part of it to a 
Child, who died thereof. Such alſo was the Caſe of the Wife, who mixed 
Ratſbane in a Potion ſent by an Apothecary to her Huſband, which did not 
kill him, but afterwards killed the Apothecary, who to vindicate his Re- 
putation taſted it himſelf, having firſt ſtirred it about, neither is it material 
in this Caſe, that the Stirring of the Potion might make the Operation of 
the Poiſon more forcible than otherwile it would have been ; for in as much 
as a murderous Intention, which of itſelf perhaps, in Strictneſs, might juſt- 
ly be puniſhed with Death, proves now, in the Event, the Cauſe of the 
King's loſing a Subject, it ſhall be as ſeverely puniſhed, as if it had had 
the intended Effect, the Miſſing whereof is not owing to any Want of Ma- 
lice, but of Power. | 

So if A. by Malice forethought, ſtrikes at B. and miſſing him ftrikes C. Hal. Hiſt. 
whereof he dies; though he never bore any Malice to C. yet it is Murder, P. C. 466. 
and the Law transfers the Malice to the Party flain. 

If divers Perſons reſolve generally to reſiſt all Oppoſers in the Commiſſion g,,; 65. 
of any Breach of the Peace, and to execute it in ſuch a Manner as naturally Moor $6. 
tends to raiſe Tumuls and Afﬀrays ; as by committing a violent Diſſeiſin Palm. 35. 
with great Numbers of People, hunting in a Park, &c. and in ſo doing — 24. 
happen to kill a Man, they are all guilty of Murder; for they muſt, at > 
their Peril, abide the Event of their Actions, who wilfully engage in ſuch Hawk p. U. 
bold Diſturbances of the Publick Peace in open Oppoſition to and Defiance 84. 
of the Juſtice of the Nation. 

Yet where divers Rioters, having forcibly Poſſeſſion of a Houſe, after- Crom. 28. 
wards killed the Perſon whom they had ejected, as he was endeavouring in Hawk, P. C. 
the Night forcibly to regain the Poſſeſhon, and to fire the Houſe, they 85. 
were adjudged guilty of Manſlaughter only, notwithſtanding they did the 
Fact in Maintenance of a deliberate Injury; perhaps for this Reaſon (fays e Page671 
Hawkins) becauſe the Perſon ſlain was ſo much in Fault himſelf, | 

But if in ſuch Caſe, or any other Quarrel, whether it was ſudden or Hawk, P. C. 
premeditated, a Juftice of Peace, Conſtable or Watchman, or even a pri- 85. 
vate Perſon be ſlain, in endeavouring to keep the Peace and ſuppreſs the 
Affray, he who kills him is guilty of Murder; for though it was not his 
primary Intention to commit a Felony, yet in as much as ae perſiſts in a 
leſs Offence with ſo much Obſtinacy, as to go on in it to the Hazard of the 
Lives of thoſe, who no otherwiſe offend him, but by doing their Duty in 
Maintenance of the Law, which therefore affords them its more immediate 
Protection, he ſeems to be in this Reſpect equally criminal, as if his Inten- 
tion had been to commit a Felony. | | 

If A. throws a Stone with an Intent to kill the Poultry or Cattle of B. 1 Hal. Hiſt, 
and the Stone hit and kill a By-ſtander, ,it is Manſlaughter, becauſe the P. C. 475. 
Act was unlawful ; but not Murder, becauſe he did it not maliciouſly, or 
with an Intent to hurt the By-ſtander. | | 3 

And though by the Statute 33 H. 8. cap. 6. no Perſon not having Lands, Hal. Hitt. 
Oc. of the Yearly Value of 100 l. per Ann. may keep, or ſhoot in a Gun, P · C. 475. 
upon pain of forfeiting 10/. yet, if a Perſon not qualified ſhoots with a 
Gun at a Bird or at Crows, and by Miſchance it kills a By-ſtander, by the 
Breaking of the Gun, or ſome other Accident that, in another Cafe, would 
have amounted only to Chance-medley ; this will be no more than es 

medley 
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medley in him; for though the Statute prohibit him to keep or uſe a Gun, 
yet the ſame was but malum Profubitum, and that only under a Penalty, and 
will not enhance the Effect beyond its Nature. 
Hal. Hiſt. If a Man, knowing that People are paſſing along the Street, throws a 
P. C. 475. Stone, or ſhoots an Arrow over the Houſe or Wall, with an Intent to do 
Hurt to People, and one is thereby ſlain, this is Murder; and if it were 
without ſuch Intent, yet it is Manſlaughter, and not barely per Infortunium, 
. becauſe the Act itſelf was unlawful ; but if the Man were tiling an Houſe, 
and let fall a Tile knowingly, and gave Warning, and yet a Perſon is kil- 
led, this is per Infort nium; but if he gave not convenient Warning, it is 
+This is vp- Manſlaughter, quia non adhibuit debilam Dill gentiam +, h 


on Suppoſi- 
tion, that the Houſe do not ſand near an Highway er Place of Reſort, for then, tho' he ſhould 


cry out firſt, it is Manſlaughter. See Huall's Caſe 1664. Kel. 40. 


[Vide ante Page 668.] 


(D) Of JNanſlaughter ; and herein of Manſlaugh- 
ter exempt from Clergy by the Statute of 1 Jac. 


1. cap. 8. 
del rng ä mrs or ſumple Homicide (a), is the voluntary Killing of ano- 
P. C. 466. ther without Malice expreſs or implied, and differs not, in Sub- 
(a) By Man- ſtance of the Fact, from Murder, but only differs in theſe enſuing Circum- 
Naughter is ſtances, | 


underſtood 
ſuch Killing as happens either on a ſudden Quarrel, or in the Commiſſion of any unlawful Act, 


without any deliberate Intention of doing Mifchief, Hawk. P. C. 76. 


Hal, Hiſt, 1. In the Degree of the Offence, Murder being aggravated with Ma- 
P. C. 466. 7. lice preſumed or implied, but Manſlaughter not; and therefore in Man- 
{laughter there can be no Acceſſaries before. 2. In the Form of the In- 

Page 672. dictment, the former being always Felonice ex malitia præcogitata interfecit 
_& Murdravil, the latter only Felonice interfecit. 3. In the Point of Clergy, 
Murder being by the Statute of 23 H. 8. cap. 1. exempt from the Benefit 
of Clergy, but not Manſlaughter. 4. In the Form of the Pardon of 

Murder; for though at Common Law a Pardon of all Felonies had par- 
doned Murder, yet, by the Statute of 13 Rich. 2. cap. 1. the Pardon of 

Murder muſt either be by the expreſs Word of Murder, or elſe it muſt be a 
Pa e FelMhice inter fectio, with a ſpecial Non Obſtante of the Statute of 

13 Rich. 2. 5 | | 

| ” Bur there is a particular Kind of Manſlaughter from which the Benefit 

(3)It is gene- of Clergy is taken away by the (3) 1 Fac. 1. cap. 8. Where any 
— — Perſon ſhall ſtab or thruſt any Perſon or Perſons, that hath not then any 
tute is but Weapen drawn, or that hath not then firſt ſtricken the Party that ſhall 
declarative © ſo ſtab or thruſt,” ſo as the Perſon or Perſons, ſo ſtabbed or thruſt, ſhall 
of the Com- thereof die within the Space of fix Months then next following; although 
mon Law. « jt cannot be proved that the ſame was done of Malice forethought, the 
. „ * Offender is ouſted of Clergy, provided it ſhall not extend to him that 
Radk F. L.“ kills je Deſendendo, or by Misfortune, or in preſerving the Peace, or 

77. „ chaſtizing his Child or Servant.“ 
2 9 , 4 wo * Rl 
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In the Conſtruction of this Statute, the following Opinions have been 


holden : 
That wherever a Perſon, who happens to kill another, was ſtruck by hi 
in the Quarrel before he gave the mortal Wound, he is out of the — rote = 


though he himſelf gave the firſt Blow, Hawk, P.C, 
That he only who actually gives the Stroke, and not any of thoſe who 77: 
Allen 44. 


may be ſaid to do it by Conſtruction of Law, as being preſent and aidi 

and abetting the Fact, are within the Statute ; from — it n ay 542» 
if it cannot be proved by whom the Stroke was given, none can be found Hawk P.C 
guilty within the Statute ; but the IndiQtment, though formed ſpecially upon 77. 5 
the Statute, and concluding contra formam Stat. is yet a good Indictment of Hal. Hiſt, 
Manſlaughter againſt them that were preſent aiding and abetting ; and upon P. C. 468. 
ſuch a ſpecial Indictment of Manſlaughter upon the Statute, the Priſoner 

may be convicted of ſimple Manſlaughter, and acquitted of Manſlaughter 

upon the Statute, and the Indictment ſerves for a common Manſlaughter 

as well as a Man upon an Indictment of Murder may be acquitted of Mur- 


der, and convicted of Manſlaughter. 


That the Killing of a Man with a (5) Hammer, or ſuch like Inſtrument, Jon. 432 
which cannot come properly under the Words thruſt or fab, is not a Killing 3 . 
within the Statute; but it ſeems that the diſcharging a (c) Piſtol, or throw- Hawk. P. C. 
ing a Pot, or other dangerous Weapon at the Party, is within the Equity of 77 3 


the Words hawing a Weapon drawn ; for penal Statutes are conſtrued ſtrictly ſtabbing or 


and favourably and equitably for the Subject. thruſting 
. . 1 * . . Ware ith 
Sword or with a Pikeſtaff, it is within the Statute ; but if by a Shot of a Piſtol, Blow — 


Sword or Staff, Quere, Hal, Hiſt. P. C. 470. (e) So if the Party flain had a Cudgel in his Hand, 
it is a Weapon drawn within this Statute; but this muſt be intended of ſuch a Cudgel as might 
probably do Hurt, not a ſmall riding Rod or Cane. Hal. Hiſt, P. C. 470, 


The Indictment to ouſt the Priſoner of his Clergy, muſt de ſpecially form- Hal. Hiſt. 
ed purſuant to the Statute, vi. that he did with a Sword, c. ſtab the Party P. C. 463. 
dead, he having no Weapon drawn, nor having ſtruek firſt; otherwiſe it 
will be but a common Manſlaughter, and the Party will have his Clergy. 

The Indictment need not conclude contra formam Statuti, no more than Styl. 86. 
in Burglary or Robbery ; for the Statute doth not make the Offence to be Hal. Hiſt, 
Felony, bur ouſts the Priſoner of his Clergy, where the Crime is ſo circum-** C. 468. 


ſtanced as the Statute expreſſeth. | 
But yet it doth not vitiate the Indictment, though it do conclude N fic Cre: Jac, 


interfecit contra formam Statuti, and accordingly, for the moſt Part, to a 4 

* this Day the Indictments upon this Statute do conclude contra formam fta- ,, 33 
tuti ; ſo it is good with or without ſuch Concluſion; but it is beſt to fol- «Page 67 
low the common Uſage, becauſe every Man doth not readily obſerve the ES 
Reaſon of the Omiſſion of that Concluſion. | 

Alſo the Uſe hath been, in Caſes of this Nature, to prefer two IndiQ- Hal, Niſt. 
ments againſt Offenders in this Kind, wiz. one of Murder, another up-F . C. 468. 
on this Statute, and put the Priſoner to plead to both ; and to charge the 
Jury firſt with the Indictment of Murder, and if they find it not to be 
Murder, then to charge them to inquire upon the other Bill ; becauſe, if 
convict upon either, the Offender is ouſted of Clergy. 

In the Year 1657, at Newgate, before Gh, who then fat as Chief Juſ- Hal, Hiſt: 
tice, a Man was indicted upon this Statute, and a Special Verdict found, F. ©: 47e. 
that a Bailiff, having a Warrant to arreſt a Man, preſſed early into his 
Chamber, with Violence, but not mentioning his Buſineſs, nor the Man 
knowing him to be a Bailiff, nor that he came to make an Arreſt, ſnatched 
down a Sword that hung in his Chamber, and ſtabbed the Bailiff, where- 
of he preſently died ; there was ſome Diverſity of Opinian among the 
Judges, whether this were within the Statute ; but at length the Priſoner 


was admitted to his Clergy ; for though this Caſe was within the Words — 
C 
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the Statute, and not within the particular Exceptions, yet it was'held, that 
this Caſe was never intended in the Statute ; for the Priſoner did not know 
but that the Party came in to rob or kill him, when he thus violently broke 
into his Chamber, without declaring his Buſineſs, 


(E) Of juſtifiable Yomictde And herein, 


1. As it happens in the due Execution and Advancement of public Juſtice, 


_ BE $5. C UCH Killing as happens in the due Execution and Advancement of 
3 39. * I Public Juſtice, is deemed juſtifiable Homicide ; the Minifcers of Juſ- 
Stamf 13. fice being under the ſpecial Protection of the Law ; and therefore if a Per- 
3 Inſt. 221. ſon, having actually committed a Felony, will not ſufter himſelf to be ar- 
Dalt. c. 98. reſted, but ſtand on his own (a) Defence, or fly, ſo that he cannot poſſibly 
— 13 be apprehended alive by thoſe who purſue him, whether private Perſons or 
192, 258. public Officers, with or without a Warrant from a Magiſtrate, he may be 
Hale's Hiſt. lawfully flain by them. 


P. C. 489. | 
Hawk. P. C. 20 (a) But if the Priſoner makes no Reſiſtance, but flies, and the Officer, being 


fearful leaſt the Priſoner ſhould eſcape, ſtrikes him, whereof he dies; this is Murder: Hale's 
Hitt. P. C. 48 1. For here was no Aſſault firſt made by the Priſoner, and ſo it cannot be ſe de- 


fendendo inthe Officer. 


Hawk. P. C. So if an innocent Perſon be indicted of Felony, where, in Truth, no Fe- 

71. | Tony was committed, and will not ſuffer himſelf, to be arreſted by the Of- 
ficer who has a Warrant for that Purpoſe; he may lawfully be killed by 
him, if he cannot otherwiſe be taken; for there is a Charge againſt him on 
Record, to which, at his Peril, he is bound to anſwer. | 

9 Co. 68. | So if a Priſoner, endeavouring to break the Gaol, aſſault his Gaoler, he 


Hal. Bit. may lawfully be killed by him in the Affray. 


P. C. 482. | 
Hawk, P. C. So if thoſe who are engaged in a Riot, or forcible Entry, or Detainer, 
71. ſtand in their Defence, and continue the Force, in Oppoſition to the Com- 


. mand of a Juſtice of Peace, &c. or reſiſt ſuch Juſtice endeavouring to arreit 
them, the Killing of them may be juſtified ; and ſo, perhaps, may the Kil- 
ing of dangerous Rioters by any private Perſon, who cannot otherwiſe ſup- 
* Page674 * preſs them, or defend himſelf from them; inaſmuch as every private Per- 
ſon ſeems to be authorized by the Law to arm himſelf for the Purpoſes 
aforeſaid, | 
Cromp. 30, Sc if Treſpaſſers in a Foreſt, Chaſe, Park, or Warren, or any incloſed 
Ar Ground, wherein Deer are kept, will not render themſelves to the Keepers, 
, "2g upon an Hue and Cry made to ſtand to the King's Peace, but fly from, or 
| | deſend themſelves againſt them; they may be flain, by Force of the Statute 
De malefuclaribus in parcis, and 3 & 4 V. & M. cap. 10. 
Plow. 9. b. If either of the Parties fighting in a Combat, allowed by Law for the 
Dalt. c. 98. Trial of ſome ſpecial Caſes, be flain, he who kills him is juſtified ; and the 
3 8 221- Death of the other is impoted to the juſt Judgment of God, who is preſumed 
dene. to give the Victory to him who fights in the Maintenance of Truth. 

Rol, Rep. If a Sheriff, being reſiſted by one whom he attempts lawfully to arreſt 
199. in a Civil Action, or to retake aſter he has arreſted him, unavoidably kill 
dee a4 bin in the Aﬀray, he may juſtify it; though he never gave back, but 
| Dale 6. g8, ſtood his Ground, and attacked the Party; but if a Perſon barely fly from 
Hawk, P.C, | the 
71. 
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the Execution of (a) Civil 'Proceſs, the Sheriff cannot juſtify killing (a) Herein, 
him. ſays my Lord 
| a ; Hale, the 
Difference is between Civil Actions and Felonies ; that if a Man be in Danger of Arreft by a Capias 
in Debt or Treſpaſs, and he flies, and the Bailiff kills him, it is Murder; but if a Felon fly, and 
he cannot be otherwiſe taken, if he be killed, it is no Felony ; and in that Caſe the Officer ſo kil- 
_ for feits nothing, but the Perſon ſo aſſaulted and killed forfeits his Goods, Hale's Hiſt. 
P s 4s 481. i ; 


Homicide may be juſtified in the due Execution of Public Juſtice ; but 
herein theſe Rules muſt be obſerved. 

1. That the Judgment, by Virtue whereof the Party was put to Death, 10 Co. 76. 
be given by one who had JuriſdiQtion in the Cauſe ; for otherwiſe both Palt. c. 98. 
Judge and Officer may be guilty of Felony ; as if the Court of Common — 
Pleas give Judgment on an Appeal of Death; or Juſtices of Peace on an 8 TE 
Indictment of High Treaſon, and award Execution, whieh is executed; but 
if Juſtices of Peace condemn a Man to Death on an Indictment of Treſ- 
paſs, and he be executed, they only, and not the Officers, are guilty of 
Felony ; becauſe they had a Juriſdiction over the Offence, and therefore 
their Proceedings are erroneous only, and not void. 

A Man hath the Liberty of Infangthief, the Steward of the Court gives Hal. Hiſt. 
Judgment of Death againſt a Priſoner againſt Law; this was a Cauſe off · C. 454. 
Seizure of the Liberty, but was not Murder in the Judge, quia factum ju- 
dicialiter licet ignorantur. 2 R. 3. 10. a, The Caſe of the Steward of the 
Liberty of the Abbot of Crowland. 

The Judgment muſt be executed by the lawful Officer; for thoſe ancient Hawk. P. C. 
Opinions, that any one may kill a Perſon attainted of Felony, and that a 7% _ 
Man condemned in an Appeal of Death is to be executed by the Rela-P*: _ 
tions of the deceaſed, are now obſolete ; and at this Day, even the Judge "op 
who condemns a Man, cannot execute his own Sentence ; neither can the 
_ Officer do it, buy by a lawful Command, without being guilty of 

elony. 

The Execution muft purſue the Judgment ; therefore if the Sheriff been + _ 

head a Man, where Beheading is no Part of the Sentence, it is the general Hiſt. P. C. 


Opinion, that he is guilty of Felony, 433. S. P. 
Becauſe an Act of deliberate Cruelty. 


2. As it happens in the Defence of a Man's Perſon, Houſe, or Goods. Page 675 


It is clear, that the Killing of a Perſon in the Defence of a Man's Per- Hawk. P. C. 
ſon, Houſe, or Goods, is juſtifiable in the following Inſtances ; as, where a 71. and ſeve- 
Man kills one who aſſaults him in the Highway to rob or murder + him ; al 3 
or the Owner of a Houſe, or any of his Servants, or Lodgers, c. kills one ched 5 
who attempts to burn it, or to commit in it Murder, Robbery, or other Hal. Hiſt. 
Felony ; or a Woman kills one who attempts to raviſh her; or a (a) Ser- P. C. 484. 
vant coming ſuddenly and finding his Maſter robbed and ſlain, falls upon (a) So of a 
the Murderer immediately, and kills him ; for he does it in the Height of — 2 
his Surpriſe. and under juſt Apprehenſions of the like Attempt upon him- * — 1 
ſelf; but in other Circuniſtances he could not have juſtified the Killing of child of bis 


ſuch an one, but ought to have apprehended him, Parent, & 
| e converſa, for 


the Act of the Aſſiſtant ſhall have the ſame Conſtruction, in ſuch Caſes, as the Act of the Party 
aſſiſted ſhould have had, if it had been done by himſelf. Hal. Hiſt. P. C. 484.— f By 24 H. 
8. c. 5. it isno Forfeiture for killing a Man attempting to commit Murder or Robbery. 


But a Man cannot juſtify the Killing another in Defence of his Houſe or Hawk. P.C. 
„ or even of his Perſon, for a bare private Treſpaſs ; and therefore 7% Hit 


ep. C. 485. 


—— — _ * 


| 
| 
} 
i 
. 
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he who kills another, who claiming Title to his Houſe, attempts to enter 
it by Force, and ſhoots at it, or that breaks open his Windows in order to 
arreſt him, or that perſiſts in breaking his Hedges, after he is forbidden, is 
guilty of Manſlaughter ; and he, who in his own Defence kills another that 
aſſaults him in his Houſe in the Day-time, and plainly appears to intend to 
beat him only, is guilty of Homicide /e defendendo, for which he forfeit 
his Goods, but is pardoned of Courſe ; yet it ſeems, that a private Perſon, 
and a fortiori an Officer of Juſtice, who happens unavoidably to kill another 
in endeavouring to defend himſelf from, or ſuppreſs dangerous Rioters, 
may juſtify the Fact, inaſmuch as he only does his Duty, in Aid of the 
Public Juſtice. 
Hawk, P,C, If a Man be dangerouſly aſſaulted by another, as with a drawn Sword, 
72+ Sc. without any previous Affray, though in a Town, or other Place where 
Help may be expected, apd uſe the ſame Caution to avoid fighting as would 
make the Killing the Aﬀailanr Homicide ſe defendendo only, if there had 
been a previous Affray, and then unavoidably kill the Aſſailant, it ſeems 
reaſonable that he may juſtify it. 
Dalt. c. 98, It ſeems alſo that in ſome ſpecial Cafes, a Man may juſtify even killing 
an innocent Perſon ; as where in a Shipwreck two Perſons get upon the ſame 
Plank, which wiil not ſupport them both, and one thruſts the other off. 
Cro. Car, So if a Man be awakened in the Night with an Alarm that Thieves are in 
538. his Houſe, and ſearching for them in the Dark, with his Sword drawn, 
March 5. happen to kill a Perſon lying hid in Part of the Houſe, who in Truth had 
no ill Deſign, and was brought thither by a Servant in order to aſſiſt in 
cleaning the Houſe ; it ſeems he may juſtify the Fact, inaſmuch as it hath 
not the Appearance of a Fault. 
Hawk. P,C, But a Man ſhall never juſtify himſelf under a Neceſſity which he brought 
73 upon himſelf by his own Fault; and therefore, if Rioters, wrongfully de- 
taining a Houſe by Force, kill the Party ejected, or any of his Aſſiſtants 
who attack it from without, and endeavour to burn it, they are guilty of 


Manſlaughter. 
Hawk, P. C. It ſcems a reaſonable Opinion, and countenanced by the old Books, that 
. a Fact amounting to juſtifiable Homicide, being ſpecially (5) pleaded, and 


Page 676 * proved to the Court on an Indiftment or Appeal of Murder, the Party ſhall 
ut here- be diſmiſſed without being arraigned, c. But it is certain, that a Fact 
in my Lord amounting to excuſable Homicide cannot be ſo pleaded ; but the Part 
e — it muſt plead Not guilty, and give the ſpecial Matter in Evidence : Alſo it is 
_ ee Y certain, that where a Fact amounting to juſtifiable Homicide is found by a 
ferved, that Jury, the Party is to be diſmiſſed, without being obliged to purchaſe a 
in Caſe of Pardon, Qc. | 

any Indict- 

ment, or Charge of Felony, the Priſoner cannot plead any Thing by Way of Juſtification, as, that 
he did it in his own Defence, or per infortunium, but muſt plead Not guilty; and, upon his Trial, 
tene ſpecial Matter is to be found by the Jury, and thereupon the Court gives Judgment, Hal. Hift, 


F. C. 478. Vide infra 676. 
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(F) Of ercufable Homicide: And herein, 
1. Of Homicide per Infortunium, or Chance-medley. 


Hal. HiR, Xcuſable or Involuntary Homicide is of two Kinds. 1½, When it is 
. C493. purely Involuntary and Caſual ; as the Killing of a Man per infortuni- 
| um, 24ly, When it is partly Involuntary, and partly Voluntary, but occa- 
ſioned by a Nefeility which the Law allows, which is commonly called Ho- 

mccide ex neceſſuate ; as killing a Man in bis own Defence. 

| | | Homicide 
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Homicide per infortunium is where a Man is doing a lawful AQ, and Hal. Hit. 
without Intention of bodily Harm to any Perſon, and by that Act, Death of P. C. 472. 
another enſues ; as if a Man be ſhooting at Butts or Pricks, and by Caſualry 
his Hand ſhakes, and the Arrow kills a By-ſtander. 

And though the Killing of another per infortunium, be not in Truth Fe- Hal. Hiſt: 
lony, nor ſubjects the Party to a Capital Puniſhment ; and therefore, in F. C. 477. 
ſuch Caſes the Verdict uſually concludes quod interfecit per infortunium ( 
non per feloniam ; yet the Party forfeits his Goods; and though he ought to 
have, quaſi de jure, a Pardon of Courſe, upon the Certificate of the Con- 
viction, yet he is not to be diſcharged out of Priſon, but bailed to the next 
Term, or Seſſions, to ſue out his Pardon of Courſe ; for though it was not 
his Crime, but his Misfortune, yet becauſe the King hath loſt a SubjeQ, 
and that Men may be the more careful, he forfeits his Goods; and is not 
preſently abſolutely diſcharged of his Impriſonment, bur bailed. 

Alſo it is agreed, that no one can excuſe the Killing of another, by ſetting Hawk. P.C. 
forth in a ſpecial Plea, that he did it by Miſadventure, or ſe defendendo, bur 76. 
that he muſt plead Not guilty, and give the ſpecial Matter in Evidence +. TV ante 

As where, without any Intent of doing Hurt, a Perſon chances to kill 1 Hin. 
another by the Head of a Hatchet flying off at Work; this being proved in P. C. 472. 
Evidence, the Party is guilty of Homicide per infortunium only. 

So where a Perſon happens to kill another by a Piece of Timber flung Hal. Hiſt. 
down from a Houſe ſtanding out of any Road, after loud Warning to all F. C. 473. 
Perſons to ſtand clear ; or by a Gun diſcharged at Wild Fowl ; or by an PR BIG 
unlucky Fall or Kick at Wreſtling or Football, or other ſuch like Sports; or 
in fighting at Barriers ; or tilting by the King's Command; or by mode- 
rate Correction of a Child, Scholar, or Servant; but if the Correction be 
immoderate, the Offence wil! be Manſlavzhter at leaft ; and if the Inſtru- 
ment be ſuch as apparently endangers Lite, as an Iron Bar, &c, it will be 
Murder. 

So if a Man whip a Horſe on which another is riding, whereupon he Hawk. P. C. 
ſprings out and runs over a Child, and kills him, the Rider is guilty of 74+ 
Homicide per infortunium, the other of Manſlaughter, 

But regularly, if the Act, which occaſions the Death of a Man, be a page 677 
Treſpaſs, or cannot but be attended with the manifeſt Danger of Hurt to Hal. Hitt. 
the Perſon of fome Man, or be of ſuch a Nature, that it cannot be uſed P. C. 473, 
without manifeſt Hazard of Life, and there were no deliberate Intent of — k PC. 
Miſchief, the Killing is eſteemed Manſlaughter; as if a Man kill another by. 5 
ſhooting at Deer in a third Perſon's Park; or by flinging down a Piece of 2 
Timber into a common Street or Highway, though in Work, and after 
Warning to ſtand clear; or by throwing Stones at another wantonly at 
Play; or by tilting without the King's Command; or by parrying with 
naked Swords covered with Buttons at the Points, or with Swords in the 
Scabbards 

But if a Man in the Execution of a deliberate Purpoſe to commit a Fe- Hawk. P. C. 
lony, or to do a perſonal Hurt to another, or to do any unlawful AQ, oo . 
which cannot but manifeſtly be attended with Danger of great perſonal Hurt p C. 475. 
to ſome other, happen to kill another, though it be not intended againſt any 
one in particular, he is guilty of Murder; as where a Man kills another by 
maliciouſly Beating or Wounding him; or by Shooting at tame Fowl, with 
an Intent to ſteal them ; or by 3 and deliberately diſcharging a 
Gun; or throwing a great Stone or Piece of Timber; or riding with a 
Horſe, uſed to ftrike, among a Multitude, though he do it only with an 
Intent to divert himſelf by frighting them ; or by engaging in a Riot ; or 
robbing in a Park, c. | 

A Man at the Diverſion of Cock-Throwing at Shrovetide miſſed his Aim, Fof. Cr. 
and a Child looking on received a Blow from the Staff, of which he ſoon Law. 261. 


died; this was ruled Manſlaughter, 
| : 2, Of 
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2. Of Homicide ſe Defendendb. 


Homicide (a) ſe defendendo is where one is forced to fight, on a ſudden 
75. fray, retreats as far as he can without endangering his own Life, and 
{a) In Ho- then, and not before, in order to fave his Life, or to defend his Perſon 
micide ſe de- from a Battery, (eſpecially if the Aſſault were in his own Houſe) gives the 
_—_ other a mortal wound ; and it is ſaid by ſome, not to be material who 
neceffary ſtruck firſt ; but if a Man attack another upon Malice, in ſuch a Manner as 


ſome Act endangers his Life, and then fly to the Wall, and kill him, he is guilty of 


to he done Murder. 

dy the Party | 

killing; for if he be merely paſſive, this will make it only a Killing per infortunium ; and though 
it be not Felony, not being accompanied with a felonious intent, yet it ſubjects the Party to a For- 
feiture of his Goods and Chattels. Hal. Hiſt. P. C. 478. Cc. 


Hawk, P. C. 


Hal. Hiſt. Regularly, it is neceſſary that the Perſon, who kills another in his own 

P, C. 481. Defence, fly as far as he may to avoid the Violence of the Aſſault, before 
he turn upon his Aſſailant; for though in Cafes of Hoſtility between two 
Nations, it is a Reproach and Piece of Cowardice to fly from an Enemy, 
yet in Caſes of Aſſaults and Affrays between Subjects under the ſame Law, 
the Law owns not any ſuch Point of Honour ; becauſe the King and his 
Laws are to be the Vindices injuriarum ; and private Perſons are not truſted 
to take capital Revenge one of another. | 

Hal. Hiſt, There is Malice between A. and B. they appoint a Time and Place to 

F. C. 479. fight, and meet accordingly, A. gives the firft Onſet, B. retreats as far as 
be can with Safety, and then kills A. who had otherwiſe killed him, this is 
Murder; for they met by Compact and Deſign, and therefore neither ſhall 

| have the Advantage of what they themſelves created. | ; 

Hal. Hiſt, There is Malice between A. and B. they meet caſually, A. aſſaults B. 

v. C. 479. and drives him to the Wall, B. in his own Defence kills A. this is ſe defen- 
dendo, and ſhall not be heightened by the former Malice into Murder; for 
it was not a Killing upon the Account of the former Malice, but upon a 
Necefity impoſed upon him by the Afﬀault of A. 

page 678 In Flet-flreet A. and B. were walking together, B. gave ſome provoking 

Hal. Hiſt. Language to A, A. thereupon gave B. a Box on the Ear, they cloſed, B. 

P. C. 483. was thrown down and his Arm broken, he runs to his Brother's Houſe pre- 
ſently, which was hard-by, C. his Brother, taking the Alarm, came out 
with his Sword drawn and made towards A. who retreated ten or twelve 
Yards, C. purſued him, A. drew his Sword and made a Paſs at C. and killed 
him; A. being indicted at Newgate Seſſions for Murder, the Court directed 
the Jury upon the Trial to find this Manſlaughter ; not Murder, becauſe 
upon a ſudden Falling- out; not ſe defendendo, partly becauſe A. made the 
firſt Breach of the Peace, by ſtriking B. and partly becauſe, unleſs he had 
fled as far as might be, it could not, by Way of Interpretation, be ſaid to 
be in his own Defence; and it appeared plainly upon the Evidence, that he 
might have retreated out of Danger; and his ſtepping back was rather to 
have an Opportunity to draw his Sword, and with more Advantage to come 
upon C. than to avoid him; and accordingly at laſt it was found Man- 
faughter, 1671, at Newgate +. | | 


+ Vide Foſter's Crown Law, Diſc, II. c. 5, 6, 7, 


NONSUIT, 


NON S UI. 


(A) Of the Nature thercof, and how it differs from 
a Retraxit. 678. 
(B) Mho map be nonſuit. 679. | 
(C) In what Actions there map be a Nonluit. 
- | 


(D) At what Time a Nonſuit map be. 680. 
(E) How far the Nonſuit of one ſhall be the Non- 
ſuit of another. 681. 
(F) How far a Nonſuit foz Part of the Thing in 
Pemand ſhall be a PNonſuit foz rhe Whole. 682. 
() Of the Effect of a Nonſuit ; and herein of its 
being a peremptozp Bar, 682. 


(A) Of the Nature thereof, and how it differs from 
| a Retraxit. 


| HERE a Plaintiff is demanded and doth not appear, he is Co, Lit. 
W ſaid to be nonſuit; and this uſually happens, where upon the 139. a. 
Trial, and when the Jury are ready to give their Verdict, the* Lil. Reg. 
Plaintiff diſcovers ſome Error or Defect in the Proceedings, or is unable to 3. 
prove a material Point, for want of a neceſſary Witneſs, &c. and thereupon 
the Plaintiff being demanded, (as he muſt be) his Default is ® recorded by Page 679 
the Secondary, and the (a) Entry is in Miſericordia quia nom Proſecutus eft 
breve ſuum ; upon which the Defendant recovers his Coſts againit hun, but 8 | 
this ariſing from ſome ſuppoſed Neglect or Overſight, the Plaintiff, except p — 


in ſome particular Caſes, is not () barred from commencing a new Action. Cro. Jac. 
e 21 3. 

| . 2 Leon, 177, 
2 Salk, 456. pl. 6, (5) That where a Plaintiff is nonſuit, if he will again proceed in the ſame 
Cauſe, he muſt put in a new Declaration; for by his being nonſuit, it ſhall be intended that he 
had no ſuch Cauſe of Suit as he declared in, and ſo that Declaration is void, and he hath no Day 
in Court. 1 Lil. Reg. 241+. But a Nonſuit by Miſtake may be ſet aſide, and a Diftringas de 
novo awarded, for which wide Cro. Car. 203. Cro, Jac. 669. Godb, 328. Raym, 38, 73. 
2 Salk, 455.—A Motion to ſet aſide a Nonſuit occaſioned by the Judge's miſtaking the Law. Ca, 
Law and Eq, 315,——Nonſuit diſcharged, being entered on Niſs Prius without Habeas Corpus, 


Sid. 164. { 


— 


+ He muſt commence his Suit de 20. A Plaintiff ſometimes ſubmits to be nonſuited, 
where the Opinion of the Judge is againſt him, the Judge giving him Leave to move the Court to 
ſet the Nonſuit aſide, without Coſts, If the Judge does not give ſuch Leave, but directs 2 

Nonfuit, the Plaintiff, if he conceives the Judge miſtaken in the Law, may move to ſet the Non- 
fuit aſide; and if the Court is of Opinion the Judge was miſtaken, will ſet ſame aſide, and ge- 


nerally without Coſts; In ſome particular Cafes, however, there may be Reaſons EY to 
induce 


=O 1.8 U'13-T; 


Co.Lit.139. A Retraxit is when he is preſent in Court (as regularly he is ever by 
a. Intendment of Law, till a Day be given over, unleſs it be when a Verdict js 
given, and then he is but demandable ;) and this is either privative, when 
the Entry is quod ſolemniter exactus non wenit, ſed a ſea ſua in Contempt um 
Curie ſe retraxit, Ic. or poſitive, when the Entry is quod fatetur ſe, ſeu 
cognoſcit ſe ulterius nolle Proſequi, Ic. It is called a Retraxit, becauſe that 
is the effectual Word uſed in the Entry, and is (c) a Bar to all Actions of 
(c) 8 Co.58. the like or inferior Nature. 


62. S. P. laid 
down as a Rule, 4 Mod. 87, S. P. 


A Retraxit is always of the Part of the Plaintiff or Demandant, and can- 


9.00" not be, unleſs the Plaintiff or Demandant be in Court in proper Perſon +. 


Beecher's 


Caſe, | 
Cro. Jac. 211. S. C. Co. Lit. 138. b. S. P. — Sed gu, if Plaintiff's Council, with Conſent of 


the Attorney, may not conſent to a Retraxit, tho' the Plaintiff is not preſent in Court? A Juror 
is thus frequently withdrawn, when thoſe concerned for the Plaintiff clearly fee it is for his Benefit, 


It is held, that a Retraxit cannot be entered (4) before the Plaintiff hath 


7 5 gp declared, and if entered before, it hath but the Effect of Nonſuit 


(4d) Whether : : 
@ Rerraxit may be entered after a general Verdict. Cro, Fliz. 465. dubitatur. 


Debt was brought upon a Bond againſt A. wherein A. and B. ere jointly 
and ſeverally bound, and after Plea pleaded, the Plaintiff entered a Retraxit, 
and in an Action after brought againſt B. upon the ſame Bond, whether 
this ſhould be a Bar, between (e) Dennis and Paine, Co. Fac. 551. dubita- 

(eh) Jon. 451. ur & adjornatur. It was ſaid, that a Retraxit was in Nature of a Releaſe, 
S. C. and and a Releaſe to one joint Obligor diſcharged the other; but on the other 
Judgment Side it was ſaid to be a Bar only by way of Eſtoppel between the Parties, 
— — whereof no other ſhould take Advantage. | 

cauſe of a (B) ho 
De ect in | 

the Plea, March 95. S. C. dubitatur, but varies in the ſtating it; for by this Report, Debt was 
brought both againſt A. and B. and the Plaintiff entered a Retraxit againſt A. and whether this 


was a Diſcharge of B. is made the Queſtion, Yide Cro. Eliz, 762. [None but the Defendant 


can demand the Plaintiff. If neither Plaintiff nor Defendant appear after Cauſe called, and Jury 
ſworn, the only Way is to diſcharge the Jury. Arnold v. Fobnſfton, H. 6 Geo. Str. 267. Smith v. 
Whiſtler, T. 9 Geo. 2. Ca. B. R. temp, Hard, 305. If a Cauſe is tried by Proviſo, there muſt 
be a Rule given in the Office, fiat niſi prius per proviſo fi querens fecerit defaltam 3 and if there is not, 
and Plaintiff is nonſuited, the Nonſuit ſhall be ſet afide, Dodſon v. Taylor, M. 10 Geo, 2, Str. 
105 ö. If it appears on the Record, that no Iſſue is joined, the Jury muſt be diſmiſſed, Heath 
v. Walker, T. 12 Geo. 2. Str, 1117.——BÞy Stat. 14 Geo. 2. c. 17. If Plaintiff neglects to bring 
Iſſue to Trial according to the Courſe of the Court, the Court on Motion on Notice, ſhall give 
Judgment as in Caſe of Nonſuit, unleſs they alle farther Time, and Defendant to have Coſts as 
in Nonſuit— But if in Action againſt two on a Joint-promiſe, there is Judgment againſt one 
by Default; and on Plaintiff's neglecting to bring Iſſue joined by the other on to Trial, Rule is ob- 
tained for Judgment as in Caſe of a Nonſuit, yet Coſts cannot be taxed ; for Plaintiff could not 
have been nonſuited on a Trial, Weller v. Goyten, T. 30 & 31 Geo, 2. 1 bur. 458,-A Non- 
ſuit at Ni Prius muſt be recorded by the Judge of N Prius, and cannot afterwards be recorded 


in Bank, Gardner v. Davis, P. 24 Geo, 2 1 Wilf, 301.-—lf Defendant has obtained a Rule 


for Coſts for not proceeding to Trial, he cannot afterwards move for Judgment as in Caſe of Non- 
ſuit, Barnes 131, 314, 316, — Nonſuit ſhall not be ſet aſide, becauſe Plaintiff thought Defend- 
ant was miſtaken, Barnes 29 5,—- Non pres, for want of Declaration demanded in the Country, 
ſhall be ſet aſide. Barnes 411.——lf a Judge of Aſſize directs Nonſuit erroneoufly, there is no 
Remedy, Barnes 311,,—l1f Plaintiff dies after Nonſuit, and before Day in Bank, it is not help- 
ed by the Statute, but is Error, Barnes 312.—— Rule to declare in C. B. muſt be in the Office 

where 


induce the Court to refuſe to ſet aſide the Nonſuit, unleſs the Plaintiff will pay Coſts If there 
are ſeveral Defendants, and all found guilty, Plaintiff may enter a Nolle proſequi againſt any one 
therefore, if in Trover againſt a Defendant Executor, and other Defendants not Executors, there 
is a Verdict ag:inft theſe, and the Executors found Not guilty, Judgment ſhall not be arreſted, for 
Plaintiff may enter Noelle preſegui as to him. Dale v. Eyre, T. 24 C 25 Geo, 2, 1 Will, 306. 


CC 


(B) CUUho map be nonſuit. 


T is every where agreed, that the King, being in Suppoſition of Law Bro, Noxſuit 
always preſent in Court, cannot be nonſuit in any Information or 68. 

Action wherein he himſelf is the ſole Plaintiff; but it is held, that any In- Co. Lit. 139. 
former gui tam, or Plaintiff in a popular Action, may be nonſuit, and 4 1 
thereby wholly 1 determine the Suit, as well in Reſpe of the King as of ; Bt gu. ic 
himſelf. this does not 
: : mean aNon- 

ſuit on the Merits, and if ſuch Plaintiff, by Collufion with the Defendant, does not chooſe to pro- 
ceed, whether the King may not proceed for his Share of the Penalty ?—In a gui ram Action, 
7 as in Caſe of a Nonſuit may be entered on a Rule to ſhew Cauſe, Matſan v. Jabuſan, 

25 Geo, 2. 1 Will, 325, 


FFF - oF — 0, 


If an Infant bring an Aſſize by Guardian, although that the Infant diſ- 39 Aſſ. pl. r. 
avow the Suit in proper Perſon, yet no Nonſuit ſhall be awarded. 2 Rol. Abr. 

* Where an Executor need not name himſelf Executor, he ſhall pay Coſts * wp 
upon a Nonſuit, and the naming himſelf Executor ſhall not exempt him , * S 8 
from it. | SE 

If an Attorney of the Common Pleas is ſued in an Action there, he ſhall 20H. 6. 44. b. 


not be demanded, becauſe he is ſuppoſed always preſent aiding the Court. Rol. Abr. 


581, S. C. 
(C) In what Actions there map be a Nonſuit. 
Perſon may be nonſuit in a Writ of Error. 2 Rol. Abr. 
130, 
A Perſon may be nonſuit in a Writ of falſe Judgment. * 
20. H. 6. 18h. 


One cannot be nonſuit in any Action in which he is not an Actor or De- 2 Rol. Abr. 
mandant; and though he afterwards become an Actor, yet, not being ori- l * 8 E. 
ginally ſo, he cannot be nonſuit as an Avowant; ſo of Garniſhees who be- * 
come Actors, but were not ſo originally, 

So if a Perſon outlawed hath a Charter of Pardon, and ſues a Scire facias , Rol. Abr. 
againſt the Party, though hereby he is an Actor, ye: he cannot be nonſuit. 130. 

So if a Man _— an Office he cannot be nonſuit, although he is an, Rol. Abr. 
Actor, for he hath no Original pending againſt the King. 736 

er 141. 
pl. 47. this is a 1 26 


where Plaintiff's Attorney practiſes. Barnes 312.——0n Motion for Judgment, as in Caſe of 
Nonſuit, Rule for the Plaintiff to enter Iſſue; if he does not, Defendant may have Non prof, if he 
enters it, the Roll muſt be produced, and Deferidant may move for Noniuit; if Court admits 
Cauſe, why Nonſuit ſhould not, &c. they appoint Day for Trial; on ſuch Motion, there muſt be 
Affidavit that the Cauſe is not tried. Barnes 313, 316, Sickneſs of Plaintiff—Marriage of 
Feme Plaintiff—that the Bankrupt did not attend Aſſignees, Plaintiffs—that material Witneſſes 
were ill—or if Record offered to be entered, though a little out of Time - ſufficient to prevent 
Judgment as of Nonſuit, Barnes 313, 314, 315, 316, 464.——Judgment as for Nonſuit ſhould 
be applied for the firſt Term after Plaintiff has not proceeded to Trial. Barnes 314.—Replevins 
and Actions gui tam are within the Statute, Barnes 315, 317,——lf Plaintiff was ready, but the 
Cauſe did not come on becauſe the View was not returned by fix Jurors, Judgment ſhall not be 
ſigned. Barnes 498,—lf Defendant has obtained a Rule ſor Judgment ißt, the Court will not 
give Plaintiff Leave to amend his Declaration by ſtriking out Allegation, but Judgment ſhall be 
abſolute, Barnes 318. ge as in Nonſuit, may be moved for without Term's Notice, 
though no Proceedings in a Year. Barnes 308. In Replevin, If Plaintiff does not appear at 
Trial, but Defendant brings down Record, Nonſuit ſhall be entered, and not Verdict for Defend- 
ant; if it is, it ſhall be ſo amended at Defendant's Coſt, Barnes 458. EY 

* 
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3 Leon, 28. E vide 2 Hawk. P. C. 184. (a) In Debt upon an Obligation, upon Demurrer, the 


N Oo rn 


11 H. 4.52, But in a Petition of Right againſt the King the Plaintiff may be 

2 Rol. Abr. nonſuit. | . 

130. 

47 E. 3. 5 b. So in an Audita Querela to avoid a Statute, the Plaintiff may be nonſuit, 
for he is Plaintiff in this Action. | 

45 E. 3. 16. If to two Nifils returned on a Scire facias.on a Charter of Pardon, the 
Plaintiff does not appear, he ſhall be norſuit; for the Statute ordains, that 
upon his appearing he ought to count againſt the Defendant, 


(D) At what Time a Nonluit map be. 


: T the Common Law, upon every Continuance, or Day given over 
that at Com- before Judgment, the Plaintiff was demandable, and upon his Non- 


mon Law if appearance might have been nonſuit. 
he did not - 


like the Damages given by the Jury, he might be nonſuit, 5 Mod, 208. 


Co. Lit. 139. 
b 


But now by the 2 H. 4. cap. 7. it is enacted in the Words following: 
% Whereas, upon Verdict found before any Juſtice in Aſſiſe of Nove Di, 
« jeifm Mortaanceſter, or any other Action wharfoever, the Parties before 
this Time have been adjourned upon Difficulty in Law, upon the Matter 
* ſofound; it is ordained and eſtabliſhed, that if the Verdict paſs againſt 
* the Plaintiff, that the ſame Plaintiff ſhall not be nonſuited.“ 
Co. Lit. 139. But notwithſtanding this Statute: it hath been held, that the Plaintiff 
2 Jon, 1. may be nonſuited after a ſpecial Verdict, or after a Demurrer and (a) Ar- 


2 Rol. Abr. gument thereupon, 
131-2. 


Caſe being argued, the Opinion of the Court was againſt the Plaintiff, and Rule given, that Judg- 
ment ſhould be entered for the Defendant ; and the Plaintiff prayed that he might be nonſuited ; 
and becauſe he had the ſame Term appeared, and argued by his Counſel, and had prayed Judg- 
ment, he could not be nenſuited the ſame Term, Cro, Jac, 35- 


*Page 681 If there be Judgment to account, and Auditors aſſigned, and thereupon 
2 Rol. Abr. a Capias ad Computandum, the Plaintiff cannot be nonſuited on the Original, 
4 gt 3 becauſe the Original is determined by the Judgment to account. 

3 Hl. 3 If the Defendant wages his Law, and a Day is given him over to another 
2 Rol. Abr. Term to make his Law, if the Plaintiff does not appear that Day he will 
131. be nonſuited; otherwiſe, if he wages his Law immediately, or, as ſome 


hold, on a Day in the ſame Term. 


— 


(E) How far the Nonſuit of one ſhall be the Nonſuit 
of another. 


co. Lit. 139. J N real or m ĩxt Actions, the Nonſuit of one Demandant is not the Non- 
2 Inſt, 563. F ſuit of both; but he that makes Default ſhall be ſummoned and ſevered; 
2 Rol. Abr. put regularly, in perſonal Actions, the Nonſuit of the one is the Nonſuit 


132. Several 
Caſes to this o 5 
Purpoſe. 


Co. Lit. 139. But in perſonal Actions, brought by Executors, there ſhall be Summons 


a, Fide Head and Severance, becauſe the beſt ſhall be taken for the Bencfit, of the Dead; 
Executers. | | | and 


8-000 Ü; 


and ſo it is in Action of Treſpaſs, as Executors for Goods taken out of their 
own Poſſeſſion. Like Law in Account, as Executors by the Receipt of their 
own Hands. | 

In an (a) Audita Querela concerning the Perfonalty, the Nonſuit of the © 
one is not the Nonſuit of the other; becauſe it goeth by Way of Diſcharge Co.Lit 139, 

. | a) In an 

and freeing themſelves, and therefore the Default of the one ſhall not hurt fl Que 
the other. rela, Scire 


: : facias, At- 
taint, the Nonſuit of one ſhall not prejudice the other, 6 Co, 26, 


In a Quid Juris clamat, the Nonſuit of the one is the Nonſuit of both, Co. Lit. 139. 
becauſe the Tenant cannot attorn according the Grant. a. 

Some Actions follow the Nature of thoſe Actions whereupon they are Co. Lit. 139. 
ounded ; as the Writs of Error, Attaint, Scire facias, and the like. If a. b. 
real Action be brought by ſeveral Precipe's againſt two or more, if the De- * Rob. Abt. 

mandant be nonſuit againſt one, he is nonſuit againſt (5) all; for, as to the (3) Bus 


Demandant, it is but one Writ under one Tefte, where 2 
- Phintiff 


may enter a Nolle Preſegui againſt one, and have Judgment againſt the reſt, vide 2 Rol. Abr. 10t. 
Cro. Car, 239, 243. Hob, 70, 180. Carth. 19. 3 Mod, 101. 


In an Appeal againſt divers, whether they plead the ſame or ſeveral Iſſues, Cro. Eliz. 


it hath been adjudged, that a Nonfuit againſt one, at the Trial of any one 460. pl. 6, 
| Dyer 120, 


of the Iſſues, is a Nonſuit as to all, becauſe ſuch a Nonſuit operates in Na- 
ture of a Releaſe to the Whole. «Abs 
Sid, 387. 


A Latitat was ſued out againſt four Defendants in Treſpaſs, the Plaintiff = Salk. 455. 
was nonſuit for (c) Want of a Declaration, and the Defendants Attorney Pl. 1; _ 
entered four Nonſuits againſt him ; and it was held to be irregular, becauſe 3 N 
the Treſpaſs is joint; and though the Plaintiff may count ſeverally againſt before ap. 


the Defendants, yet it remains joint till it is ſerved by the Count. pearance at 
the Return 


of the Writ, or after Appearance at ſome Day of Continuance. Co, Lit: 133. 8, 


— — * » 


*(F) How far a Nonſuit foz Part of the Thing Pages 
in Demand ſhall be a Nonluit toz the TUhoie. 


I is laid down as a general Rule, that a Nonſuit for Part is a Nonſuit for 2 Leon. 177. 
the Whole; but it hath been held, that if a Defendant plead to one Part, Hob. 188. 
and thereupon Iffue is joined, and demur to the other, the Plaintiff may be 
nonſuit as to one Part, and proceed for the other. 

If in Debt the Defendant acknowledges the Action as to Part, and joins 2 Rel, Abr. 
Iſſue as to the Reſidue, and the Plaintiff hath Judgment for that which is ſo 134. 
confeſſed ; but there is a Cefat Executio, by reaſon of the Damages to be aſ- 
ſeſſed by the Jury; if the Plaintiff be nonſuited in this Iſſue, this thai! not 
be a Nonſuit for the Damages to be given, becauſe that he had judgment, | 

If in Trover for divers Goods the Defendant pleads, that as to tome of Leon. 177. 
the Goods they were fixed to his Freehold, as to others that he had them wo 7 rd 
of the Gift of the Plaintiff, and as to the reſt Not guilty ; and as to the fuſt, Pactſal : 
the PlaintiF enters non wult ulterius Preſegui; this amounts only to a Re- Brocas. 
traxit, and is no Nonſuit, ſo as to bar the Plaintiff from proceeding oꝝ the 
other Pas, of the Plea, on the Rule, that a Nonſuit for Part is a Nonſuit 


tor the whole. 


Vor. III. 3D (6) Cf 


— - . —— 


— — — — ——_—__ — 
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(G) Of the Effect of a Nonſuit ; and herein of itg 
being a peremptozp Bar. 


Nouſuit, as hath been obſerved, is regularly no peremptory Bar; 
but the Plaintiff may, notwithſtanding, commence any new Action 
of the ſame or like Nature; but this general Rule hath che following Ex- 


ceptions. | 
Co. Lit. 139. 1. It is peremptory in a Quare Impedit ; and in that Action a Diſconti- 
2, nuance is alſo peremptory ; and the Reaſon is, for that the Defendant had, 


by Judgment of the Court, a Writ to the Biſhop ; and the Incumbent, 
that cometh in by that Writ, ſhall never be removed ; which is a flat Bar 
that Preſentation. 

2. Nonſuit in an Appeal of Murder, Rape, Robbery, Cc. after (a) Ap- 
a, pearance, is peremptory, and this in faworem Vite ; (5) but the Nonſuit of 
(a) But the the Plaintiff in an Appeal is not ſuch an Acquittal, on which the Defend- 
bare taking ant ſhall recover Damages againſt the Abbettors, by Weſt. 2. cap. 1 2. un- 


out of a 


Writ of Ap-lefs, after the Nonſuit, he were arraigned at the King's Suit upon the Ap- 
peal, and peal, and acquitted, 


cauſing it 
to be delivered of Record to the Sheriff, and a Nonſuit upon it, is no Bar of a ſecond Appeal ; 


becauſe it doth not appear of Record, but that it might be done by a Stranger ; and therefore the 
Nonſuit muſt be after an Appearance in proper Perſon of Record, 2 Hawk, P. C. 193 -4. 


(5) 2 Inſt, 385. 


Co. Lit,139. 3. So if the Plaintiff, in an Appeal of Mayhem, be nonſuit after Appear- 
a. ance, it is peremptory ; for the Words therein are Felonice Mayhemawvit. 
Co. Lit,139, 4. A Nonſuit after Appearance is alſo peremptory in a Native Habendh, 
2. and the Nonſuit of one Plaintiff in that Action nonſuits both in favorem 
Cro. Eliz. Li gentati-; for in a Libertate Probande ſuch Nonſuit is not peremptory ; 
ts neither is the Nonſuit of one Plaintiff the Nonſuit of both. 

*Page 683. 5. Such Nonſuit is alſo peremptory in an Atta int, but a Diſcontinuance 
Co. Lit. 139. in an Attaint is not, becauſe there is a Judgment given upon the Nonſuit, 
2, but not upon the Diſcontinuance +. 


Co. Lit. 139. 


T Vide ante 679. n. 


NUSAN CE S. 


* Abr. \ Common Nuſance is an Offence againſt the Public, either by doing 


Zo a Thing which tends to the Annoyance of all the King's Subjects, or 
| _ . by neglecting to do a Thing which the common Good requires. 
ONE, Under which Deſcription we ſhall conſider, 


(A) That ſhall be ſaid a Nuſance, 683. 
(B) How far the Jndictment muſt charge it to be 
an Annopance to all the King's Subjects. 687. 
(C) How 


NUSANCE S8 
(C006 a Nuſance is to be removed oz abated; 


7 | 
(D) How the Offence is puniſhable. 688. 


For Nuſances relating to the Highways, vide Title 
Dighwaps. 

For thoſe relating to Bridges, Tit. Bzidgesg. 

For thoſe relating to public Houſes, Tit. Inng and 
Inn-keeper s. 


(A) What ſhall be ſaid a Nuſance. 


T is clearly agreed, that keeping a Bawdy-houſe is a common Nuſance, 3 Inft. 20g. 
as 1t endangers the public Peace, by drawing together diſſolute and de- Kitchen 11. 


bauched Perſons ; and alſo has an apparent Tendency to corrupt the Man- DS P. C. 
ners of both Sexes, by ſuch an open Profeſſion of Lewdneſs. * Re 
Y ; Pe 


Alſo it hath been adjudged, that this is ſuch an Offence, of which a Salk. 348. 
Feme Covert may be guilty as well as if ſhe were fole; and that ſhe together pl. 35. 
with her Huſband, may be indicted and condemned to the Pillory for Te Ween 
keeping a Bawdy-houſe; for the keeping the Houſe does not neceſſarily — 
import Property, but may ſignify that Share of Government which the 
Wife has in a Family as well as the Huſband; and in this ſhe is preſumed 
to have a conſiderable Part, as thoſe Matters are uſually managed by the In- 
trigues of her Sex. | 

It is clearly agreed, that all common Gaming-Houſes are Nuſances in Hawk. P. C. 
the Eye of the Law, being detrimental to the Publ-c, as they promote 198. 
Cheating and other corrupt Practices, and incite, to [dlenels and avaritious 
* Ways of gaining Property, great Numbers, whoſe Time might otherwiſe * Page 684 
be employed for the general Good of the Community; alſo it hath been 
(a) adjudged, that this is ſuch an Offence, for which a Feme Covert may (a) Trin. 2. 
be indicted ; for as, in the preceding Caſe, the Wife ay be concerned in Geo, 1. The 
Acts of Bawdry, ſo here ſhe may be active in promoting Gaming, and fur mY 8885 
niſhing the Gueſts with all Conveniencies for that Purpoſe. 2 

t ſeems to be the better Opinion, that all common Stages for Rope- Mo. 
Dancers, Ic. are Nuſances, not only becauſe they are great Temprat'ons * — 8 
to Idleneſs, but alſo becauſe they are apt to draw together Numbers of dil- Jb. + 5250 
orderly Perſons, which cannot but be very iuconvenent to the Neighbour» 5 Mod. 142, 


hood. lawk. P.C, 


199. 

Bur it ſeems the better Opinion, that Playhouſes, having been originally Ruſhworth's 
inſtituted with a laudable Deſign of recommending Virtue to the Imitation ot — Par dre 
the People, and expoſing Vice and Folly, are not Nuſances in their own Na- 2. gy y 
ture, but may only become ſuch by Accident ; as where they draw toge- Rol. Rep. 
ther ſuch Numbers of Coaches or People, Cc. as prove generally incon- 109. 5Mod. 
venient to the Places adjacent; or when they pervert their original Inſtitu- 142. Skin. 
tion, by recommending vicious and looſe Characters under beautiful Co- 625. Pl. 21. 
lours to he Imitation of the People, and make a Jeſt of Things commend- 
able, ſerious and uſeful. | 

And now for the better Regulation of Players and Play-Houfes, by th 
10 Geo. 2, cap. 28. it is enacted, . That every Perſon who ſhall for Hire, 0 
* Gain or Reward, act, repreſent or perform, or cauſe to be acted, repre- "cual by 10 


** ſented cr performed, any Interlude, Tragedy, Comedy, Opera, Play, Geo. 2. e. 
3 D 2 « Farce, 19. for pre» 


Mod. 76. 
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venting «© Farce, or other Entertainment of the Stage, or any Part or Parts therein, 
Thefts and « jn cafe ſach Perſon ſhall not have any legal Settlement in the Place 
Is « where the ſame ſhall be acted, repreſented or performed, without Autho- 
— „„ © rity by Virtue of Letters Patent from his Majeſty, his Heirs, Sueceſſors 
public En- © or Predeceſſors, or without Licence from the Lord Chamberlain of his 
tertainment,* Majeſty's Houthold for the Time being, ſhall be deemed to be a Rogue 
and puniſh- « and a Vagabond, within the Intent and Meaning of the 1 2 Ann. flat. 2. 
e cap. 23. and ſhall be liable and ſubject to all ſuch Penalties and Puniſh- 
— ments, and by ſuch Methods of Conviction, as are inflicted on, or ap- 
Houſes, pointed by the ſaid AQ, for the Puniſhment of Rogues and Vagabonds 
And Note; „ who ſhall be found wandering, begging, and miſordering themſelves, 
theſe Sort of « ithin the Intent and Meaning of the ſaid Act. 
— ory And $e#. 2. it is further enacted, That if any Perſon having, or not 
Deſcription *©* having a legal Settlement as aforeſaid, ſhall, without ſuch Authority or 
of the Va- © Licence as aforeſaid, act, repreſent or perform, or cauſe to be acted, re- 
grant Act « preſented or performed, for Hire, Gain or Reward, any Interlude, Tra- 
17 Geo. a « vedy, Comedy, Opera, Play, Farce, or other Entertainment of the Stage, 
647 4 Y « or any Part or Parts therein, every ſuch Perfon ſhall, for every ſuch Of- 
c. 36. f. 2, * fence, forfeit the Sum of fifty Pounds; and in caſe the ſaid Sum of fifty 
Houſes and Pounds ſhall be paid, levied or recovered, ſuch Offender ſhall not, for 
Gardens of « the ſame Offence, ſuffer any of the Pains or Penalties inflicted by the ſaid 
Entertain* « recited Act. 
tobe And by Sec. 3. it is further enaQed, © That no Perſon ſhall for Hire, 
kept with- '** Gain or Reward, act, perform, repreſent, or cauſe to be acted, per- 
out Licence. formed or repreſented, any new Interlude, Tragedy, Comedy, Opera, 
—By3oGeo. « Play, Farce, or other Entertainment of the Stage, or any new Pro- 
I 2 e Jogne or Epilogue, unleſs the Copy thereof be ſent to the Lord Cham- 
3 are in- berlain of the King's Houſhold for the Time being, 14 Days at leaſt 
fitted on © before the acting, repreſenting or performing thereof, together with an 
Publicans, „Account of the Play-houſe or other Place where the ſame ſhall be, and 
permitting « the Time when the ſame is intended to be firſt acted, repreſented or 
MP Fg performed, figned by the Mafter or Manager, or one of the Maſters or 
= Hou- © Managers of ſuch Play-houſe, or Place, or Company of Actors therein. 
tes. * And it 15 further enacted by Sect. 4. © That it ſhall and may be lawful 
* Page 685 © to and for the ſa id Lord Chamberlain for the Time being, from Time to 
„Time, and when and as ofien as he ſhalt th ink fit, to prohibit the AQ- 
ing. 3 or Repreſenting any Interlude, Tragedy, Comedy, 
„Opera, Play, Farce, or other Entertainment of the Stage, or any Ach, 
« Scene or Part thereof, or any Prologue or Epilogue ; and in caſe any 
“ Perſon or Perſons ſhall for Hire, Gain or Reward, act, perform or re- 
« preſent, or cauſe to be acted, performed or repreſented, any new Inter- 
* |ade, Tragedy, Comedy, Opera, Play, Farce, or other Entertainment of 
„ the Stage, or any Act, Scene, or Part thereof, or any uew Prologue or 
« Epilogue, before a Copy thereof ſhall be ſent as aforeſaid, with ſuch Ac- 
count as aforeſaid; or ſhall for Hire, Gain or Reward, act, perform or 
« repreſent, or cauſe to be acted, performed or repreſented, any Interlude, 
Tragedy, Comedy, Opera, Play, Farce, or other Entertainment of the 
Stage, or any Act, Scene, or Part thereof, or any Prologue or Epi- 
logue, contrary to ſuch Prohibition #s aforeſaid ; every Perſon ſo of- 
* fending ſhall, for every ſuch Offence, forfeit the Sum of 50/. and every 
Grant, Licence and Authority, (in caſe there by any ſuch,) be or un- 
der which the ſaid Maſter or Maſters, Manager or Managers, ſer up, 
* ſormed or continued ſuch Play-houſe, or ſuch Company of Actors, ſhall 
* ceaſe, determine, and become abſolutely void to all Intents and Purpoſes 
* whatſoever. | 
Provided, Seck. 5. That no Perſon or Perſons ſhall be authorized, by 
Virtus of any Letters Patent from his Majeſty, his Heirs, Succeflors or Pre- 


6 deceflors, 
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« deceſſors, or by the Licence of the Lord Chamberlain of his Majeſty's Houſ- 
« hold for the Time being, to act, repreſent or perform for Hire, Gain or 
« Reward, any Interlude, Tragedy, Comedy, Opera, Play, Farce, or other 
« Entertainment of the Stage, or any Part or Parts therein, in any Part of 
« Great Britain, except in the City of Meſtiminſter, and within the Liberties 
« thereof, and in ſuch Places where his Majeſty, bis Heirs or Succeſlors, 
« ſhall in their Royal Perſons reſide, and during ſuch Refidence only. 

And it is further enacted by Se#. 6. That all the pecuniary Penalties in- 
« flicted by this Act, for Offences committed within that Part of Great 
« Britain called England, Wales, and Town of Berwick upon Taveed, ſhall 
be recovered by Bill, Plaint or Information in any of his Majeſty's Courts 
„of Record at Weſtminſter, in which no Eſſoin, Protection or Wager of 
« Law ſhall be allowed : And for Offences committed in that Part of Great 
« Britain called Scotland, by Action or ſummary Complaint before the 
„Court of Seſſions or Juſticiary there; or for Offences committed in any 
part of Great Britain, in a ſummary Way, before two Juſtices of the 
« Peace for any County, Stewarty, Riding, Diviſion or Liberty, where 
« any ſuch Offence ſhall be committed, by the Oath or Oaths of one or 
« more credible Witneſs or Witnefles, or by the Confeſſion of the Offender 
« the ſame to be levied by Diſtreſs and Sale of the Offender's Goods and 
« Chatrels, rendering the Overplus to ſuch Offender, if any there be, above 
the Penalty and Charge of Diſtreſs ; and for Want of ſufficient Diſtreſs, 
the Offender ſhall be committed to any Houſe of Correction in any ſuch 
„County, Stewarty, Riding or Liberty, for any Time not exceeding fix 
„Months, there to be kept to hard Labour, or to the common Gaol of 
« any ſuch County, Stewarty, Riding or Liberty, for any Time not ex- 
« ceeding fix Months, there to remain without Bail or Mainpriſe; and if 
* any Perſon or Perſons ſhall think him, her, or themſelves aggrieved by 
the Order or Orders of ſuch Juſtices of the Peace, it ſhall and may be 
* lawful for ſuch Perſon or Perſons to appeal therefrom to the next General 
„Quarter - Seſſions, to be held for the ſaid County, Stewarty, Riding or 
Liberty, whoſe Order therein ſhall be final and concluſive ; and the faid 
« Penalties againſt this Act ſhall belong, one Moiety thereof to the Infor- 
* mer, or Perſon ſuing or proſecuting tor the ſame, the other Moiety to the 
* Poor of the Pariſh where ſuch Offence ſhall be committed. 

And it is further enacted by Sect. 7. * That if any Interlude, Tragedy, 
„Comedy, Opera, Play, Farce, or other Entertainment of the Stage, or 
« any AQ, Scene or Part thereof, ſhall be acted, repreſented or performed, « Page 686 
in any Houſe or Place where Wine, Ale, Beer, or other Liquors ſhall be 
« ſold or retailed, the ſame ſhall be deemed to be acted, repreſented and 
performed for Gain, Hire and Reward. DE 

« Provided that every Proſecution, for any Offence within this Act, ſhall 
be commenced within ſix Kalendar Months after the Offence committed.” 

It was formerly held, that the EreCting a Dove-houſe on a Man's on 2 Rol. Abr. 
Frank-Tenement was a Nuſance, becauſe the Pigeons + and Doves were to 13 * . 
be accounted tame Animals, in as much as they had Animum revertends ; O 28 = 
and that therefore whoever erected ſuch Houſes, were anſwerable for the gp Ay ay 
Damages done by them; and becauſe they were not liable to every Man's Cro, Eliz. 
Action, to avoid Multiplicity of Suits, it was thought a Matter indictable 548. 
in the Leet ; but the contrary Opinion prevailed ; becauſe it was allowed _ Rep. 

| ; * 36, 200. 
the Lord of the Manor might ere&, or permit by his Licence any Perſon Rol. R _. 
to erect a Dove-houſe ; which he could not do, if it were a Nuſance, every, 4, 34. 
Nuſance being Malum in ſe; beſides, theſe Animals are rather to be ac- 5 Co, 104. 
counted Feræ nature ; and by Conſequence, the only Remedy any Perſon Moor 238. 


had, for the Damage ſuſtained by the Birds feeding on his Ground, was to t As to 


kill them and take them to himſelf, which was the proper Relief according ae ny 


* * » I 
the common Law; in as much as the Birds were accounted no Man's Property. 5 amended 


But it is ſaid, that a Dovecote newly erected in a Manor, without the Lord's by a Geo. 2, 
Licence, c. 29. 


WU ANCE S 


Licence, is a good Ground for an Action on the Caſe, at the Suit of the 
Lord. | 
Tide Title It is clearly agreed to be a Nuſance to dig a Ditch, or make a Hedge 


— over-thwart a Highway, or to erect a new Gate, or to lay Logs of Timber 
cter (E). 


on. 221. . . : . . . q . 
— Car dious: But it ſeems that a Gate, which has continued Time out of Mind, 


184. is no Nuſance; but that the ſame may be juſtified by Preſcription, being at 

Bulſt, 203. firſt intended to have been ſet up by Conſent, on a Compoſition with the 

2 Rol, Abr. Owner of the Land, on the Laying out the Road ; in which Caſe, the 

"IF People had never any Right to a freer Paſſage than what they ſtill enjoy. 

Noy 103, And as navigable Rivers are deemed Highways, it is a Nuſance to divert 

3 Keb. 640, Part of the River, whereby the Current of it is weakened, and made unable 

759. to carry Veſſels of the ſame Burthen as it could before; alſo the laying of 
Timber in a common River, though the Soil belong to the Party, 1s equally 
a Nuſance, as if the Soil was not his, if thereby the Paſſage of Boats, Cc. 
is obſtructed; and from hence alſo it ſeems to follow, that private Stairs 
from thoſe Houſes that ſtand by the Thames into it, are common Nuſances; 
bur it ſeems, that where there are Cuts made in the Banks, that are not An- 
noyances to the River, the Timber lying there is no Nuſance. 

2 Rol. Abr. It hath been holden to be a common Nuſance, to divide a Houſe in 2 

239. Pl. 3. Town for poor People to inhabit in; by Reaſon whereof it will be more 
dangerous in the Time of Infection of the Plague. 

6 Mod. 145. Bringing a great Ship of 300 Tuns into Bi/ling ſgate-Dock, though a com- 

The Rzcen mon Dock, yet being only ſo for ſmall Ships coming with Proviſion to the 

— c Markets of Londin, is 2 Nuſance, in the ſame Manner, as a Man uſing 

4. 75, with his Cart a common Pack and Horſe Way, ſo as to plough it up, and 

8 Hawk P. thereby render it leſs convenient to Riders, is a Nuſance indictable. 

C. 25. | | 
1. 35. "a 12 Mod. 342, $10, 519, 626, 635, 639, 640. 


> Rol. Abr. It ſeems the better Opinion, that a Brew-houſe, Glaſs-houſe, Chandler's 
139, Shop, Stie for Swine, ſet up in ſuch inconvenient Parts of a Town, that they 


Cro. Car. cannot but greatly incommode the Neighbourhood, are common Nuſances. 
510. Hut. | | 
136. Palm, 536. Vent. 26. Keb. 5oo, 2 Salk, 458. pl. 3. 460. pl. 7. 2 Ld, Raym. 1163. 


Bur, Rep. Buildings for making Acid Spirit of Sulphur, whereby the Air was im- 
335 3 pregnated with noĩſome and offenſive Stinks in a Pariſh, near the King's 
the lateDboc- Highway, and near ſeveral Dwelling-Houſes, to the common Nuſance of 
tor Ward's all Perſons inhabiting, fc. and paſſing, Ge. dyclared a Nuſance +. | 
Erections at Ns, 

Twickenham, Acting under old Charters, not continued, to the Prejudice of Trade, a public 
Nuſance, Stat. 6 Geo. 1. c. 18.1, 18. ; | 


Page 687 (B) How far the Indi ment muſt charge it to be 
an Anuopance to all the King's Subjens. 


2 Rol. Abr. | Ned Nufance, puniſhable by a public Proſecution, muſt be charged 
1 to be ad commune nocumentum, or to the general Annoyance of all the 
Hawk, P. C. King's Sujects; for if they are only Injuries to particular Perſons, they are 
197 left to be redreſſed by the private Actions of the Parties aggrieved by them. 


And 


in it; or generally to do any other Act which will render it leſs commo- . 
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And therefore an IndiQtnent for Surcharging ſuch a Common. | 
fing ſuch a Piece of Ground, or Diſturbing f ch a Water-courſe, —— — — 
any other Act, not apparencly of a public Nature, to the Nuſance of the veralAutho 
Inhabitants of ſuch a Town, or of J. S. and his Tenants, is not good. rities there 
So an Indictment in a Court-Leet for keeping a Glaſs-houſe ad maximum mm 6 
necumentum was quaſhed, becauſe it was not a Nuſance, unleſs it had been 2 Keb. 500 
ad commune nocumentum. g 
So an Indictment for ſtopping a Water- courſe was quaſhed, being only Mod. 10 
laid ad nocumentum omnium prope inſiabitantium, without ſaying & tranſe- 3 Keb, 234, 
untium. 
But it hath been held, that an IndiQtment, for not repairing a Bridge, 2 Leon, 133, 
per quod ligei Domini Regis tranſire non poſſunt, &c. ad nocumentum erundem, 184. 
is ſufficient ; for by the King's Liege People ſhall be underſtood all his 9. Co. 213. 


Liege People. 2 
Alſo an Indictment for doing a Thing which plainly appears immediately : Rol. Abr. 
to tend to the Prejudice of Religion, or of the King; as for breaking the 83, 84. | 
Walls of a Church, or imbezilling the King's Treafare. Oc. is good, wich-Hawk. P. . 
out expreſly laying it as a common Grievance. * 
So an Indictment of a common Scold, by the Words Communis rixatrix, 
hath been held good, though it concluded ad commune nocumentum diverſorum, . — hes 
inſtead of Omnium ; becauſe, ſays Hawkins, from the Nature of the Thing, Na — 
it cannot but be a common Nuſance; and for the ſame Reaſon, ſays he, an 2 Ld. Raym. 
Indictment with ſuch a Concluſion, for a Nuſance to a River, plainly ap- 4994. 
pearing to be a public and navigable River, or to a Way, plainly appear- 3 
ing to be a Highway, is ſufficient; and perhaps, ſays he, the (a) Authori- Hawk PC 
ties, which ſeem to contradict this Opinion, might go upon this Reaſon, 243. : 
that in the Body of the Indictment it did not appear, with ſufficient Cer- Sid. 282. 
tainty, whether the Way wherein the Nuſance was alledged, were a High- Fitzgib. 56. 


way, or only a private Way ; and therefore it ſhall be intended from the * Raym. 
Concluſion of the Inditment, that it was a private Way. b 1 n 


1013. 
Stra. 2.8, 2 Stra. 866. Barnard K. B. 298, 331. But ſee now 30 Geo. 2, c. 24. 2 Stra, 999, 
Moor 847. 2 Keb. 410, Keb. 161. Rol. Rep, 201. Hawk. P. C. 198. (a) Vin. Cro, Eliz. 
148. 2 Keb. 461. 2 Rol. Abr. 83. 


(C) How a Nuſance is to be removed oz abated. 


EREIN it is laid down by Hawkins, that any one may pull down Hawk, P. &. 

or otherwiſe deſtroy a common Nuſance; as a new Gate, or even a 199. for 
new Houſe erected in a Highway, tc. for if one, whoſe Eſtate is or may — "od 
be prejudiced by a private Nuſance actually erected, as a Houſe hanging Abr. * 5. 
over his Ground, or ſtopping his Lights, c. may juſtify the Entring into Cro. Car. 
another's Ground, and pulling down and deſtroying ſuch a Nuſance, whe-184. 
ther it were erected before or ſince he eame to the Eſtate ; ſurely it cannot Jon. 221. 
but follow a fortiori, that any one may lawfully deſtroy a common Nu- TER _—_ | 
ſance ; and as the Law is now holden, it ſeems, that in a Plea, juſtifying ; Co. 54, f 
the Removal of a Nuſance, the Party need not ſhew that he did as little Saik. 458. 
Damage as need be. pH 

If a River be ſtopped to the Nuſance of the Country, and none appear » page 688 

bound by Preſcription to clear it, thoſe who have the Piſcary, and the Aff 10. 
neighbouring Towns, who have a common Paſſage and Eaſement therein, Rol. Abr. 


May be compelled 0 do it. | Hawk P.C 
aw *To%, 


200. ſaid to have been adjudged. 


It 


N U-S-A.N CES, 


e A W:it Tt ſeems to be the better Opinion, that the Court of King's Bench may 
to prohibit aby a (a) Mandatory Writ, prohibit a Nuſance, and order that the ſame 
Bowling- {hall be abated ; and that if the Party diſobeys the Writ, he ſubjeRts himſelf 
2 to an Attachment; but upon ſuch Attachment, for proceeding after the 
Danſian's " Writ of Prohibition, there ought to be a Declaration, ſetting forth the 
Church, Nature of the Offence, and that the ſame is a Nuſance, and that, notwith- 
ſaid by Hale ſtanding the Writ of Prohibition, the Defendant proceeded or continued it ; 
to have been to which, if the Defendant can in Pleading ſet forth a ſufficient Juſtthcation, 
Su en bis Proceeding poſt prolnbitionem regiam will be good in Law, and himſelf 
N>;'s Mo- diſcharged of all Contempt and Coſts againſt the Complainant. 
ION. 
3 76.—S0 a Prohibition reſtraining Jacob Hall, a Rope-Dancer, who had erected a Stage at 
C-aring-Croſs. Vent. 169. 2 Keb. 346, Mod, 76. & wide Skin. 625, pl. 21, 5 Mod. 142. 
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(D) How the Offence is puniſhable. 


2 Rol. Abr. A L common Nuſances to the Public are regularly puniſhable by Fine 
34. and Impriſonment, at the Diſcretion of the Judges ; but in ſome 
Hawk. P. C. Caſes, Corporal Puniſhment may be inflicted ; as in the Caſe of a common 
6 Mo" 41, Scold, who is ſaid to be properly punithable, by being put into the Ducking- 
178, 213. Stool; alſo the Offence of keeping a Bawdy-houſe is puniſhable, not only 
Salk. 382. with Fine and Impriſonment, but alſo with ſuch infamous Punithment, as 
pl. 31. to the Court in Diſcretion ſhall ſeem proper. 
2 Rol. Abr. Alſo a Perſon convicted of a Nuſance done to the King's Highway, may 
24. Hawk. be commanded by the Judgment to remove the Nuſance at his own Coſts; 
P. C. aoo. and per Hawkins, it is but reaſonable that thoſe, who are convicted of any 
other common Nuſance, ſhould alſo have the like Judgment. 
co. Lit. 56. a. But ĩt ĩs clearly agreed, that common Nuſances againſt the Public are 
Rol. Abr. only puniſhable by a public Proſecution; and that no Action on the Caſe 
83, 110- will lie at the Suit of the Party injured ; as this would create a Multiplicity 
a 2445 of Actions, one Man being as well intitied to bring an Action as another; 
+ Se — and therefore, in thoſe Caſes, the Remedy muſt be by Indictment at the 
4 Co. 18. Suit of the King. | | 
9 Co. 113. 
2 Brownl. 147, Vzugh, 341, Cro. Fliz, 664. 3 Mod. 294. Carth. 191. Salk, 15. pl. 7. 2 
Stra. 909, 1004. Ld, Raym. 486, Comyns 58. pl. 38. 


l But if by ſuch a Nuſance the Party ſuffer a (5) particular Damage, as if 
o. Lit, 56. f a ; / | bo b 
Cro. Jac, by ſtopping up a Highway with Logs, Cc. his Horſe throws him, by 

446, which he is wounded or hurt, an Action lies. 

Keb. 847. 5 & 

2 Jon. 157. Salk. 15. pl. 15. (2) But if a Highway is ſtopped, that a Man is delayed in his 
Tourney a little while, and by Reaſon thereof he is damnified, or ſome important Affair neglect- 
ed; this is not fuch a ſpecial Damage, for which an Action on the Caſe will lie; but a particu- 
lar Damage, to maintain this Action, ought to be direct, and not conſequential; as for Inſtance, 
the Loſs of his Horſe, or ſome Corporal Hurt, in falling into a Trench in the Highway, &c. 
Carth. 194. nn EIS >” Oh - 


Salk. 10. Alſo an Action lies for continuing a Nuſance; as where, for erecting a 


Pl- 3. Nuſance 2 die Febr, the Defendant pleaded a prior Action, brought for 
Carth, 455, 


4. Ray. erecting a Nuſance 20 die Martii, and a Recovery thereupon, and averred 
370. 


theſe to be the ſame Nuſance and Erection; and on Demurrer the Plaintiff 
had Judgment ; for though he cannot have a new Action for the fame Erec- 
on, Ter be may for the Continuing the fame Nuſance. 


9110 A- 


(A) Of the Nature of the Securitp, called a 
Bond oz Obligation. 690. 

(B) What Wozds create ſuch a Security. 692. 

(C) Of the Ceremonies requiſite to a Bond oz 
Obligation; and herein ok Signing, Sealing, 
Pate and Beliverp. 693. 

(D) Of the Parties to the Obligation. 695. 


And herein, 


1. Who may bind themſelves, or be Obligors. 69 {A 

2. Who may take ſuch Security, or be Obligees. 695. 

3- Who ſhall be ſaid the Obligee; and herein of mak- 
ing ſeveral Obligees. 696. | 

4. Where there are ſeveral Co-obligors or Sureties; 
and herein, where they ſhall be faid to be jointly 
and ſeverally bound, and of the Obligee's Remedy 

againſt all or any of them. 697. 
5. Of their Remedies againſt each other. 7o1. 


(E) Of the Condition and Conſideration of the 
Obligation. 701. 


And herein, 


1. Of poſſible and impoſſible Conditions. 701. 
2. Of repugnant Conditions. 702. | 
3- Of lawful and unlawful Conditions. 703. 


(F) Of the Bzeach and Perfozmance of the Con- 
dition of an Obligation. 706. 


And herein, 


1. What ſhall be a Breach or ſufficient Performance. 
00. 

Ro Where there are disjunctive Conditions, how to be 
performed. 708. 

3. By and to whom to be performed. 708. 

4. At what Time to be performed. 710. 

5. At what Place to be performed. 712. 

6. What the Obligee muſt do in order to intitle him 
to take Advantage of the Breach ; and herein of 
Notice, Requeſt, &'c. 713. 

7. How the Breach muſt be aſſigned and ſet forth, 
and the Manner of pleading Performance, and in 


Bar. 714. | (a) Of 


V 


*OBLIGATIONS, "x6 


OBLIGATION 8s. 


*Page 690 * (A) Of the Nature of the Security, called a Bond 
or Obligation. | 


Co. Lit. 172. 
a, 


BLIGA TION, ſays my Lord Che, is a Word in its own Na- 
() ture of a large Extent, but is uſually taken in the Comon Law for 

2 Bond, containing a Penalty with Condition for Payment of Mo. 
ney, or to do or ſuffer ſome Act or Thing, Cc. and a Bill ſays he, is moſt 
commonly taken for a ſingle Bond without Condition. 

This Security is allo called a Specialty; the Debt being therein particu- 
(a) An obj;. larly ſpecified in (a) Writing, and the Party's Seal, acknowledging the 
eation may Debt or Duty, and confirming the Contract; rendering it a Security of a 
be made up- (S) higher Nature than thoſe entered into without the Solemnity of a Seal; 
on Parch- and therefore Bonds or Specialties ſha{l be (e) preferred to ſimple Contracts, 
— = Pa- in a Courſe of Adminiſtration ; and from its being a higher Security, it is 
Fer + held, that for a Breach or Non-performance an Action of Debt (4) only 


looſe Parch. Held, 

ment, or Pa- will he, 

per, or in a | 

Piece of Parchment or Paper ſewed in a Book, and either Way, it is good; but if it be made on 
a Talley, Piece of Wood, or any other Thing but Paper or Parchment, (although it be ſealed and 
delivered,) it is void. Bro, Oblig, 30, 67. Becauſe theſe are leaſt ſubjet to Alteration or 
Corruption, Co. Lit. 229. a. May be in a Letter, or other Writing, ſo it be ſealed. Comb, 


$7. 3 Mod. 154, 8 Mod. 242, 10 Mod, 47, Comyns 139. pl. 93. 2 Stra. 1146.— But 


oo 


Oro; Blix A Bond or Obligation is a Debt or Duty which adheres to the Obligor or 
773. Debtor, let it be contracted where it will, and let the Debtor fly to what 
Salk. 141. Place he pleaſes; and being chargeable every where, it need not be dated 
yr 345. from any particular Place; and therefore uſually begins with Nowerint uni- 

rn 76%; but yet the Plaintiff in his Declaration muſt lay a Place where it was 


2 Ld, Raym. Ve X _ des 6 : 
1046, made, that it may receive Trial, if it be denied. 


See 2 Ld, 
Raym, 1212, 1214. 10 Mod, 255. 11 Mod, 51. pl. 21, Stra. 614, 646, 2 Stra. 775, 214. 


Raym, 1504. Barnard. K. B. 16. 


8 A Bond is (e) a Choſe in Action, which cannot be aſſigned over, ſo as to 
Put ber enable the Aſſignee to ſue in his (F) own Name; yet he has by the Aſſign- 


That be- 5 | 
Soom to ment ſuch a Title to the Paper and Wax, that he may keep or cancel it. 


a Feme Sole, 28 85 
who afterwards marries, and the Huſband dies, it ſhall ſurvive to her, being a Choſe in Action, 


which the Huſband might have reduced into Poſſeſſion, —So if the Wife, who is the Gligee, dies, 
her Huſband is no otherwiſe intitled to it than as Adminiſtrator to his Wite, Noy. 149. Style 
205, for this vide Tit. Baron and Feme, J) And by the modern Practice, he may ſue for it in 
the Name of th; Obligec, as his Attorney; but guere, Whether this can be done without an ex- 


preſs Authority, 


2 Vern. 59 5. | Alſo in Equity a Bond is aſſignable for a valuable (g) Conſideration paid, 
Abr. Eq. 44. and the Aſſignee alone becomes intitled to the Money; fo that if the Ob- 
there muſt ligor, after Notice of the Aſſignment, pays the Money to the Obligee, ge 


CE IR: will be compelled to pay it over again. 


paid. 3 Chan, P.ep. 90. (g) 2 Vern, 540. But Payment to the Qbligee, without Notice of 
The 


0.3L 1G AT TO MME 


The Aſſignee muſt take it, ſubject to the ſame Equity that it was in the 2 vern 428 
Hands of the Obligee; as if, on a Marriage- Treaty, the intended Huſband 692, 764. : 
enters into a Marriage Brokage Bond, which is afterwards aſſigned to Page 691 
Creditors, yet it ſtill remains liable to the ſame Equity, and is not to be 
carried into Execution againſt the Obligor. be 

Bonds are to be conſidered as Securities for the Peformance of Contracts, yetv. 102 
and are uſually entered into with (2) Penalties, which are to be conſidered 2 Mod. — 
as (5) Compenſations for the Breach of the Contract; as that a Man ſhall Sand. 66. 


pay 200 J. if he omits to pay 100 J. within ſuch a Time, that he ſhall (e) That the 


. - Reſervation 
y ſo much if he does not perform ſuch and ſuch Covenants, do or omit r greater 


ſuch and ſuch Acts; and in thoſe he may cedere ſuo Jure, provided the gum than is 


Thing be not unlawful in itſelf, or injurious to the Public, Ec. allowed by 

the Statute 
for Intereſt, for the Non-payment of the Principal at the End of the Year, is not uſurious with- 
in the Statute, becauſe it is in the Power of the Borrower to avoid the Payment of the Money ſo 
reſerved, by paying the Principal at the Day appointed, 5 Co. 69. Cro. Jac, 50g. (5) A Con- 
tract or Covenant to give Bond jor the Payment of a certain Sum of Money, without ſhewing of 
what Sum the Obligation ſhall be, is good, and ſhall be intended of double the Sum. 5 Co. 
77. b. 78. a, Lev. 88.— So where there was an Agreement to enter into certain Covenants, and 
to enter into a Bond for the Performance of the Covenants ; and upon an Action, Breach was laid 
that he did not enter into Bond, tc. and a Verdict for the Plaintiff, and in Arreft of Judgment 
it was moved, that this Part of the Agreement was uncertain and void, becauſe it was not expreſ- 
ſed of what Sum the Bond ſhould be, and here was no Certainty to guide it, as in the above Caſe ; 
but per Windbam Juſtice, the Sum in the Bond muſt be to the Value of the Agreement; & per 
Cur, you ſhould have entered into Bond, though the Sum were never ſo ſmall, and why did you 
not tender ſuch a one? Sid, 270, Keb. 776, | 


If a Man enters into a Bond of ſuch a Sum, on Condition to be void on Cro, Car, 


B. R. 

The Bank ef 
England ver. Marin. 2 Stra. 1028. 2 Barnard, K. B. 183. Caf. Temp, Xing C. and Lord Raym, 
and Hardy, C. J. 165. Andr. 110 f. 


—— 
* 


—— 


t But it may be ſhewn in Pleading, that only ſo much is due ſor Principal and Intereſt, which 
the Obligee is ready to receive; and that the Bond is kept on foot by Fraud, &c, 


And as the Penalty, by the Bond's being forfeited, becomes the legal _—_ Par, 
Debt; ſo there was no Remedy againſt ſuch Penalty, but by Application to c. 10 D 
a Court of Equity, which relieves in thoſe Caſes, on Payment of Principal, 0 
Intereſt and Coſts ; alſo though at Law there can be no Remedy beyond Salk. 154. 
the Penalty, becauſe in that the Obligee ſeems to have taken up his Secu- Vern. 342, 
rity ; yet, as it is on the Foundation of doing equal Juſtice to both Parties 35% 0 
that Equity proceeds, it will, on any Application for a Favour from the“ ern. 559. 
Obligor, compel him to pay the Principal, Intereſt and Cofts, though ex- 
ceeding the Penalty. | 

And this Rule of compelling the Party to do Equity who ſeeks Equity, Abr. Ea. 92, 
ſeems to be the Reaſon why an Obligee ſhall have Intereſt after he has 288. 
entered up Judgment; for though in Strictneſs it may be accounted his own 
Fault why he did not take out Execution, and therefore not intitled to In- 
tereſt ; yet, as by the Judgment he is intitled to the Penalty, it does not 
ſeem reaſonable that he ſhould be deprived of ir, but upon paying him Prin- 
cipi] and the Intereſt, which incurred as well before as after the entring 
up of the Judgment. 

Alſo by the 4 & 5 Arn. cap. 16. it is enacted, That where any 
« AQion of Debt ſhall be brought on any ſingle Bill, or where an Action 
* of Debt, or Scire facias, ſhall be brought upon any Judgment, if the 
© Defendant hath paid the Money due on ſuch Bill or Judgment, ſuch 


„Payment 


ieee 


© Payment ſhall and may be pleaded in Bar of ſuch Action or Suit; and 
„ where an Action of Debt is brought upon any Bond, which hath a Con. 
dition of Defeazance to make void the ſame, upon Payment of a leſſer 
« Sum at a Day or Place certain; if the Obligor, his Heirs, Executors or 
* Adminiſtrators have, before the Action brought, paid to the Obligee, 
his Executors or Adminiſtrators, the Principal and Intereſt due by the 
« Deſeazance or Condition of ſuch Bend, though ſuch Payment was not 
page 692 ſtrictly made according to the Condition or Defeazance; yet it ſhall and 
may be pleaded in Bar of ſuch Action, and ſhall be as effectual a Bar 
thereof, as if the Money had been paid at the Day and Place according 

* to the Condition or Defeazance, and had been ſo pleaded. 
And it is further enacted by the ſaid Statute, Sect. 14. That if at any 
«© Tune pending an Action upon any ſuch Bond with a Penalty, the De- 
(H one can. ** fendant ſhall bring into Court, where the Action is (4) depending, all 
not move to principal Money and Intereſt due on ſuch Bond, and alſo all ſuch Coſts as 
ſtay Pro- „have been expended in any Suit or Suits in Law or Equity upon ſuch 
ceedings up- Bond; the ſaid Money ſo brought in, ſhall be deemed and taken to be 
= 3 ein full Satisfaction and Diſcharge of the ſaid Bond; and the Court ſhall 
= —_ of * and may give Judgment to diſcharge every ſuch Defendant of and from 

l Principal, the ſame accordingly. + | 
Intereſt and 


Coſts, till Bail be put in; for till then the Parties are not in Court. 6 Mod, 11.—ft Stealing 
a Bond made Felony, by 2 Geo. 2. c. 25. f. 3. 5 


(B) What Wozds create ſuch a Security. 


Yelv. 193. EREIN we muſt obſerve, that the Law does not ſeem to require any 
2 Rol. Abr. particular ſer Form of Words, as elentiallhy neceflary to create an 
146.7. Obligation, but that any Words, which declare the Intention of the Party, 
| and denote his being bound, will be ſufficient; becauſe Tuch Obligation is 
| | gn fly in Nature of a Contract, or a Security for the Performance of a Con- 
X tract which ought to be conſtrued according to the Intention of the Parties. 

Dyer 22. 3. Therefore if a Man uſcth this Form of Words, vis. This Bill witneſſeth, 

| that I A. B. have borrowed 10 l. of C. D. or this Form, Memorandum quod 
talis debet to B. ten Pounds ; or thus, Memorandum all Things reckoned and 
$4 accounted between A. and B. A. cognovit ſe debere to B. ten Pounds; all theſe 
% +» Forms are good, and ſhall as effectually bind the Party and his Executors, 


15 4 —— 
— as if the moſt formal Words were made uſe of, provided the Writing be 
=_ A 3. 36 ſealed and delivered. 
1 Leon, 25. So a Writing in this Form, Memorandum J A. B. have agreed to pay J. 8. 
20 l. though this be in the preterperfect Tenſe, yet if it hath all other Ce- 
remonies eſſential, it ſhall amount to an Obligation. 
Cro. Eliz. So in this Form, This Bill awitneſſeth, that I R. S. have riceived of T. B. 
* 40 1. to the Uſe of R. and J. S. Children of, &c. equally to be d. wided betæveen 
| them ; which Sum I confeſs to have received to the Uſes aforeſaid, and the ſame 
to repay at ſuch Time as ſhall be thought beſt for the Profits of the ſaid R. and 
J. S. and this was reſolved to be a good Obligation, | 
Cro. Eliz. So a Writing in this Form, Memorandum that I bind myſelf to J. M. t» 
561. & wide pay him as much Money as my Brother owes him : and in the End of the Bill 
— Eliz. is wrote the Sum of 40 J. which is ſaid to be the Debt due from the Bro- 
ON” ther ; this is a good Obligation. | 
Cro, Eliz. Memorandum, that I owe and promiſe to pay to A, 10 l. at any Time after 
$36, the Feaſt, &c. when thereto required, for the Payment whereof I bind myſelf to 
J. H. by theſe Preſents ; this is a good Bill to A. by the firſt Words, and the 


latter being Surpluſage are void, and to be rejected. : 


' 
on. 


d 8LI1GATIONS 


| Tt is held in Moor and Cro. Elia. that a Bill in this Form, Be it &nown, Moor 335. 
c. that 1 ove to B. 14 l. to be paid at the Feaſts, &c. together with 61. which Parry ver. 
] owe him upon Bills and Reckonings ſubſcribed xvith my Hand, amounts only to j, 


a Bill for 14 1. but (5) Dyer holds it a good Obligation for the whole Debt 7 > wer 
of 201. Words toge- 


; ther with 6/, 
which I owe by Bills, &c, are only an Explanation of the preceding Debt, Cro. Eliz. _ 8. C 


adjudged, and that which comes after the Solvendum is void, as that which comes after an Haben. 
dum. (6b) Dyer 22. b. in Margin. 


* In Debt for 20 J. the Plaintiff declared, that the Deeds conce ſſit ſe Page 693 
teneri per Scriptum ſuum Obligatogium, c. and the Words of the Deed Vent. 238. 
were, 1 do acknowledge to Edward Watſon by me Twenty Pounds upon Demand, Vatſon ver. 


for doing the Work in my Garden; and upon Demurrer to the Declaration, it Seed, 


was adjudged a good Bond. 
Theſe Words, I am content to give to W. 101. at Mich. and 10 l. at our 3 Leon. 119, 
Lady-day, amount to an Obligation, and an expreſs Engagement to 2 _ 
„Ec. .S. P. 
FY hath been held in Variety of Caſes, that a ſeeming Latin Word, not 5 
properly expreſſing the Quantity of the Sum in which the Party intended to ere = 2 
be bound, ſhould, notwithſtanding, be ſe conſtrued, as to anſwer the In- 133. 3. 
tention of the Parties, rather than that the Obligation ſhould be void; as Yelv. 96, 
Quinguage ſſimis Libris, for 8 Libris, has been held good; ſo 194, 206. 
Trigintate for Triginta, Sexingenta for Sexaginta ; and it is ſaid in general, — 119. 
that in moſt Caſes where the Gent or Gint, or the Sex or Sept are right, the 2%, — 


Obligation has been held well. 555 603, 


| 07. 
ro. Car. 147. Brownl, 62. 2 Rol. Abr. 146. 5 Mod. 154. 2 Jon. 58. Comb. 60, 86, 187, 
477. Ld. Raym. 335 5 Mod. 287. 2 Salk. 462. pl. 2. 


A Bond in viginti nobilis has been held a good Bond for 61 8 s. for Cro. Jac. 
though nobilis be not a Latin Word, yet it being a Term ſignifying 65, and _ 
$ 4. it may properly be made uſe of. pe: ry 3 . 


vtrFaugbag 

Debt brought upon a Bond for 60 J. the Bond was in Italian, and che Cro, Jae = 
Sum therein expreſſed was in theſe Words, wiz. in Ceſſanti Libris, and ad- 268, | 
judged to be good. : f orcas wag 

In Debt upon a Bill Obligatory, demanding thirty-two Pounds four C Tor 
Shilling and ſeven Pence; the Defendant demanded Oyer of the Bill, and b 
it was threty-two Ponds four Shillings and ſeven Pence, ſo threty for thirty, Hallert ver. 
and Ponds for Pounds; and on Demurrer for this Cauſe, it was adjudged Leng. 
for the Plaintiff. ; | 

So a Bill, in which the Party bound himſelf in the Sum of Sexutene 10Co. 151.2, 
Pounds, has been held a good Obligation for 17 /. in order to anſwer the — 


Intention of the Parties. 2 


147. S. P. 
cited. 


(c) Of the Ceremonies requiſite to a Bond 62 
Obligation; and herein of Signing, Scaling, 
Date and Deliverp. 


T is ſaid, that there are only three Things eſſentially neceſſary to the 2 Co. 5. a. 


making a good Obligation, viz. Writing in Paper or Parchment, Seal- 8 
| wg 42. 


J 


rr ALT. 
—— tw 3 — — — 
1 rr 


inis irt enn 


ing and Delirery; but it hath been (a) adjudged not to be neceſſary, t 
rake 1355 the Obligor one ſign or ſubſcribe his Name 725 that therefore i in 5 | 
Styl. 97. Obligation the Obligor be named Erlin, and he ſigns his Name Erlwin, 
(a) 2 Salk, that this Variation is not material, becauſe Subſcribing is no eſſential Part 
462, pl. 2. of the Deed, Sealing being ſufficient. 

Ld, Raym. 
235.5 Mod, 231, vide Tit, Miſnomer and Addition. 


Dyer 19. 2. And though the Seal be neceſſary, and the uſual Way of declaring on « 
Cro. Eliz, Bond is, that the Defendant per Scriptum ſuum Obligatorium Sigillo ſus Sigil- 
EY I, 737» latum acknowledged, c. yet if the Word Sigillat be wanting, it is cured 
#764 Jac, by Verdict and pleading over; for when he ſaith per Scriptum ſuum Obliga- 
2 Co: 5, Fforium, We. all neceſſary Circumſtances ſhall be intended; and if it were 
Vent, 70. not ſealed, it could not be his Deed or Obligation. 

3 Lev, 348. 

Ld. Raym, 330, 307, 1043. 


Page 694 Alſo though Sealing and Delivery be eſſential to an Obligation, yet there 
2 Co. 5. a, is no Occaſion in the Bond to mention that it was (4) ſealed and delivered; 
(4) so an becauſe, as my Lord Cie ſays, theſe are Things which are done afterwards. 


Obligation 
is good, though it want in cujus Rei Teſimonium. Moor 3. Leon. 25, 2 Co. 5. a. 


2 Co. 5. Gd. An Obligation is good though it wants a Date, or hath a falſe or impoſſi- 
dard: Caſe, ble Date; Br the Date, as hath been obſerved, 1s not of the Subſtance of 
Noy 21, $5, the Deed; but herein we inuſt take Notice, that the Day of the Delivery 
oY of a Deed or Obligation is the Day of the Date, though there is no Day ſet 
Styl. oh forth ; and if a Deed bear Date ane Day, and be delivered at another, it 

ic, was really dated when delivered, though the Clauſe of (c) Gerens Dat be 


Cro, Jac, | 
136, 264. Otherwiſe, 

Yelv. 193. 

Salk, 76. pl. 18. 2 Ld. Raym, 1076, 2 Salk. 498. pl, 3. 6 Mod. 244. (c) A Difference has 
been taken between Gerens Dat”, and Cujus Dat”, that the firſt refers to the expreſs Date, but that 
Cujus Dat is always intended of the real Date, which is the Delivery. 5 Mod. 285, Comb. 477, 


2 Salk, 463, Ld. Raym. 335. 


Cro. Eliz. If a Man declare on a Bond, bearing Date ſuch a Day, but does not ſay 
„ when delivered, this is good ; for every Deed is ſuppoſed to be delivered 
* : 12 and made on the Day it bears Date; and if the Plaintiff declare on a Date, 
pl. 7. he cannot afterwards reply, that it was Prins deliberat' at another Day; for 
this would be a Departure. 
_ _ But if a Bond bear Date ſuch a Day, but was really delivered at a Day 
% *9* after, the Obligee may declare on a Bond of ſuch a Date, but Primo deli- 
Berat at a Day after; and if the Obligee declare on a Bond of fuch a Date 
generally, the Obligor may plead it was Primo deliberat on ſuch a Day 
after; but then he muſt traverſe that it was delivered on the Day of the 
. Date. 
2 Co.4,6: If the Bond was delivered before the Date, on Iſſue, Nen eff factum, 
IS joined on ſuch a Deed, the Jury are not eſtopped to find the Truth, wis. 
that it was delivered before the Date, and it is a good Deed from the De- 
livery. 
Vent.g,r10, = Debt on an Obligation, the Defendant pleads that he delivered it as 
Silk. 274. an Eſcrow, & hoc Paratus eft verificare ; this is ill, for he ought to ſhow to 


9 whom he delivered it, and conclude iſſint nient ſon fait; & de hoc foni! 


803. fe, Cc. 
Hob. 246. So pleading that he delivered it to the Obligee as an Eſcrow, to be his 
Vent. 9. Deed on certain Conditions, is ill; for by the Delivery of it to the Obligee, 


it is become his Deed abſolutely. 
Co, Lit. 36. A Bond or Deed may be delivered by Words, without any Act of Deli- 


— ku very 5 28 where the Obligor ſays to the Obligee, go and take the ſaid Writ- 
bo 4. ing, or take it as my Deed, Cc. ſo an actual Tradition, without ſpeaking 
: any Words, is ſufficient ; otherwiſe, a Min that is mute could not deliver a 


Deed ; 


O0-B:L- 1G A TF:QO NS 


Deed ; but (a) where on an Iſſue of non ef factum, the Jury found that the 
Defendant ſigned and ſealed the Obligation, and laid it on a Table, and 2 
chat the Plaintiff came and took it up, this was held not to be the Defend- va Eliz. 
ant's Deed, without other (5) Circumſtances found by the Jury. (Hon an If 
ſue non 
um, the Evidence was, that the Obligation was written in a Book, and that in the 3 
the Deſendant put his Hand and Seal thereto; and this was held to be ſufficient Evidence for the 
Jury to find it his Deed, which they having accordingly done, it was held good without Queition, 
Cro, Eliz, 613. Fox ver, Wright. 


If an Obligation be delivered to another to the Uſe of the Obligee, and Co. 119 b. 
the ſame is tendered, and he refuſes, the Delivery has loſt its Force. 


„(D) Of the Parties to the Obligation: And Pg 495 


herein, 


1. Who may bind themſelves, or be Obligors. 


LL Perſons who are enabled to contract, and whom the Law ſuppoſes 5 Co. 179. 
NJ to have ſufficient Freedom and Underſtanding for that Purpoſe, may + Co. 124, 
bind themſelves in Bonds and Obligations. Rol, Abr, 

But if a Perſon is illegally reſtrained of his Liberty, by being confined in 24. 

a common Gaol or elſewhere, and during ſuch Reftraint, enters into a 
Bond to the Perſon who cauſes the Reſtraint, the ſame may be avoided p;4: Tir. Da- 
for Dureſs of Impriſonment. Teſs, 

So in reſpect of that Power and Authority which a Hufband has over F:Tit Ba- 
his Wife, the Bond of a Feme Covert is ip/o fatto void, and ſhall neither ,.n ard Fame. 
bind her nor her Huſband. 

So though an Infant ſhall be liable for his Neceſſaries, ſuch as Meat, 
Drink, Cloaths, Phyſick, Schooling, Cc. yet if he bind himſelf in an 


Obligation, with a (c) Penalty for Payment of any of theſe, the Quli . 
2 Co. Lit. 172. 
Cro. ac. 494 


560. Sid. 112. (c) For this Incapacity of an Infant ariſes from his being incapable of con- 
tracting for any Thing but for his Benefit; but it can never be for his Benefit to enter into a Pe- 
nalty. Cro. Eliz, 920, ide Head of Infancy and Age. | 


Alſo though a Perſon Non compos mentis ſhall not be allowed to avoid his 4Co. 124. 
Bond, by Reaſon of Inſanity and Diſtraction, becauſe no Man can be al- S-*erly's 


lowed to ſtultify himſelf, becauſe of the ill Conſequences that might attend 2 4 "0 


counterfeit Madneſs ; yet may a Privy in Blood, as the Heir and Privies j,,,.. ...4 
in Repreſentation, as the Executor and Adminiſtrator, avoid ſuch Bonds; Lunaticts. 
alſo if a Lunatick after Office found enters into a Bond, it 1s merely void. 

But if an Infant, Feme Covert, Monk, &c. who are diſabled by Law to Rol. Rep. 4 . 
contract and to bind themſelves in Bonds, enter together with a Stranger, 
who is under none of theſe Diſabilities, into an Obligation, it ſhall bind 
the Stranger, though it be void as to the Infant, We. 

If a Servant makes a Bill in this Form, Memorandum, that I have re- Yelv. 137. 
ceived of Ed. Talbot, to the Uſe of my Maſter Serjeant Gaudy, the Sum of Talib ver. 
401. to be paid at Michaelmas following, and thereto ſet his Seal, this is a Gd: 
good Obligation to bind himſelf ; for though in the Beginning of the Deed 
the Receipt is ſaid to be to the Uſe of his Maſter, yet the Repayment is 
general, and muſt neceſſarily bind him who ſealed ; and the rather, becauſe 
otherwiſe the Obligee would loſe his Debt, he having no Remedy againſt 


Serjeant Gaudy, 
I * 2. Whe 


OBLIGATION 8 
2. Who may take ſuch Security or be Obligees, 


eCo.rrg. b Infants, Ideots, as alſo a Feme Covert me be Obligees; and as to this 
Co Lit. 3. a. the Huſband is ſuppoſed to aſſent, being for his Advantage; but if he dif. 
A „the Obligation has loſt its Force; ſo that after the Obligor May 
plead non eff factum; but if he neither agrees nor diſagrees, the Bond i; 
good, for his Conduct ſhall be eſteemed a tacit Conſent, ſince it is a Tum 

to his Advantage. 
But for this But a Feme Covert can neither be Obligor nor Obligee to her Huſband, 
wide Tit. Ba- nor vice werſa, being but one Perſon in Law; alſo by the better Opinion, a 
rem and Feme, ond entered into, to a Feme Sole, by the Perſon whom ſhe afterwards 
2 marries, is, by the Marriage, at Law extinguiſhed +. | 


for ſecuring HO 
to intended Wives, certain Proviſions, after the Deaths of the intended Huſbands, where the Mar. 


riages have taken Effect, have been eſtabliſhed in a Court of Equity, after the Deaths of the 
Huſbands. 


page 696 * An Alien may be an Obligee ; for ſince he is allowed to trade and traf. 
fick with us, it is but reaſonable to give him all that Security which is ne- 
Eo. Lit. 129. ceſſary in his Contracts, and which will the better enable him to carry on 


— 7 — 1 his Commerce and Dealings amongſt us. 


142, 683. a 
Cro, Car. 9. Salk. 46. pl. 1. Ld, Raym. 282. Vide Head of Alien. 


Cro. Eliz. Sole Corporations, ſuch as Biſhops, Prebends, Parſons, Vicars, Ec. can- 
464. Dyer not be Obligees, and therefore a Bond made to any of theſe ſhall enure to 
43. a. Co. them in their natural Capacities ; for no ſole Body Politick can take a Chat- 
Lit 9. 4b. b. tel in Succeſſion, unleſs it be by (e) Cuſtom ; but a Corporation Aggregate 
Rol. rh may take any Chattel, as Bonds, Leaſes, Ec. in its Political Capacity, 
$15. which thall go in Succeſſion, becauſe it is always in being. 
As the | 

. of Landon, whoſe Succeſſor, by Cuſtom, may have Execution of a Bond or 
Recognizance acknowledged to his Predeceſſor for Orphanage Money, 4 Co, 65. Cro, Eliz, 
464, 682. 
3. Who ſhall be ſaid the Obligee ; and therein of making ſeveral Obli- 

gees. 


2 Rol. Abr. If A. by his Bill obligatory, acknowledges himſelf to be indebted to B. 

148. Frant · in the Sum of 101. to be paid at a Day to come, and binds himſelf and his 

lin v. Turner. Heirs in the ſame Bill in 204. but does not mention to whom he is bound, 
yet is the Obligation good, and he ſhall be intended to be bound to B. to 
whom he acknowledged before the 107. to be due. 

Dyer 167. a. If A. enters into an Obligation to B. which he delivers to C. to the Uſe of 

_ pots; B. though this immediarely, upon the Execution and Delivery to C. be- 

5 comes the Deed of A. yet, if aſter it is preſemed to B. he (as he may) 


Rol. Abr. diſagrees to it in pais, by ſuch Refuſal the Obligation (4) loſes its Force. 
148. and | 

Satk. 301. S. C. cited. (4) In 3 Co. 26. b. where my Lord Coke cites this Cafe, he ſays, that per- 
adventure in an Action brought on the Bond, A. cannot plead nen e factun. becauſe that it was 
once his Deed.— But in 5 Co. 119. b. he ſays, that in ſuch Cafe the Obligor may plead nur eff faclun, 
in regard the Obligation, by the Refuſal of the Obligee, loſes its Force. 


Dyer 350. a. Though there may be ſeveral Obligees, yet a Perſon cannot be (e) bound 
pl 28 ſeveral Perſons ſeverally; and therefore an Obligation of 200/. to two, 
7 28 Solvend the one Hundred Pounds to the one, and the other to the other, is 
20% A void Svend. 
Yelv. 177. 


(<) But 4 Man may covenant with two ſeverally, for that ſounds or ly in Damages. March 103. 
| A Bond 
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A Bond was worded in the Words following, Be it known that I A. doCro, Jac, 
acknowledge myſelf to owe and be indebted to B. and C. in the Sum of 91 1. 251, | 
12s. 8 d. for which Payment to be made I bind myſelf to B. in 1001. and Fexall ver, 
whether B. alone ſhould bring the Action for the 100 J. or both ſhould join? *. 
in an Action for the 91 /. 12s. 8 d. dubitatur & adjurnatur. 

If an Obligation be made to three to pay Money to one of them, they Yelv. 177, 
muſt all join in Suit, for they are but as one Obligee ; and if he to whom 
the Money 1s to be paid dies, the others muſt ſue, although they have no 
Intereſt in the Sum contained in the Condition. 

So if an Obligation be made to three, and two bring their Action, they Sid. 238, 


ought to ſhew the third is dead. 420, 
Vent, 34. 


If A. bind himſelf in a Sum to B. Sofvendum to C. who is a Stranger, a Sid. 29 p 
Payment to C. is a Payment to B. and in an Action upon it the Count muſtz Keb. $1, 
be upon a Bond Solfvend” to B. 

In Debt the Declaration was, that the Defendant became bound in a * Page 697 
Bond of: for the Paymenc of to him, his Attorney or Aſſigns, 6 Mod. 228. 
and on Oyer of the Bond it appeared, that the Solvendum was to the Plain- ert ver. 
tifs Attorney or Aſſigns, without Mention of himſelf ; and on Demurrer 14 
for this Variance it was held good; and that the Declaration muſt not be 1043. 18 
according to the Letter of the Obligation, but according to che Operation a Salk, 65g, 
of the Law thereupon. 8 Pl. 5. 

So if 4. make a Bond to B. Solverdum to ſuch Perſon as he ſhall appoint ;6 Mod, 228. 
if B. does appoint one, Payment to him is a Payment to B. and if B. appoint 


none, it thall be paid to B. himſelf, 


4. Where there are ſeveral Co-obligors or Sureties ; and herein, where 
they ſhall be ſaid to be jointly and ſeverally bound, and of the Obligee's 
Remedy againſt all or any of them. 

Ic is clearly agreed, that two or more may bind themſelves jointly in an, R. Abr 
Obligation, or they may bind themſelves jointly and ſeverally ; in which 148. : 
laſt Caſe the Obligee may ſue them all joincly, or he may ſue any one of Dyer 79, 310, 
them, at his Election; but if they are jointly, and nor ſeverally bound, the 8 Co. 19. 
Obligee muſt ſue them jointly ; alſo, in ſuch Caſe, it one of them dies, (a) 2 85. 
his Executor is totally diſcharged, and the Survivor and Survivors only Salk⸗ 5 


chargeable. pl. 2, 
arth, 61. 


Lutw. 696, (4) If two are bound jointly, and one dies, the Survivor only is liable in Equity ; 
but it is otherwiſe if tiiey were bound joinily and ſeverally, 2 Vern. 99. | 


If three enter into an Obligation, and bind themſelves in the Words fol- Dyer 19. b. 
lowing, Obligamus nos & utrumque noſtrum per ſe pro toto & in ſolido, theſe Pl. 114. 
make the Obligation joint and ſeveral. 

So where two bound themſelves, or any of them, their Heirs, Executors, Cro, Jac, 
or either of their Heirs, &c, and the Obligation was ſealed and delivered by 322, 
both of them jointly ; this was held to be a joint and ſeveral, and not a — ct 
joint Bond only; and that the Word ge ſhould be underſtood the ſame as = 
et; and that therefore the joint Delivery and Acceptance could not make 
that joint only, which by the Words was joint or ſeveral, at the Election 
of the Obligee. 3 vs 

If two jointly and ſeverally bind themſelves in an Obligation, which 8 H. 6. 31. 
they ſeverally deliver at different Times and Places, yet is the Obligation 2 Rol. Abr. 
joint or ſeveral, at the Election of the Obligee. | 149. 

If three are bound in a Bond by theſe Words, Obligumus nos & quemlibet Moor 260. 
roftrum comjunctim; this is a joint Obligation, and one of them alone can- 2 
nut be ſue ; for the Word Conjundim makes the Obligation joint, which 5 3 
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the Word Quemlibet cannot make ſeveral ; being inſerted ; for no other 
Purpoſe, but to expreſs more ſtrongly that they ſhould be all bound, not 
| that they were to be ſeverally bound. 

2 Rol. Abr. If by Indenture between three on the one Part, and two of the other, 
149. adjudg- the two covenant jointly and ſeverally to perform a certain Act, and the 
ed by three three likewiſe covenant jointly and ſeverally with the ſaid two, that, after 
_ the Performance of the ſaid AQ, they would pay the ſaid two a certain 
Ene nen“ Sum of Money, Qc. and then follow theſe Words, wiz. Pro vera & reali 
| it to be joint fer formatione omnium articulorum & agreamentorum prediftorum alternatim 
and ſeveral ; una partium prediforum obligavit fe hearedes, executores, adminiſtratores & 
and of that gg natos ſuos, in & ſubter penalitatem ſexaginta librarum ſterlingorum; an 
Opinior: be Action of Debt for the 60 J. on this laſt Clauſe, cannot be brought againſt 


ſays were n wy * a 
3 of the one of the three only, being only joint, and not joint and ſeveral, like the 
Judges and precedent Covenant. | 


Serjeants, at 
the Table in Serjeants Inn in Fleet Street, on its being propoſed to them, 


*Page 698 * Although two or more may bind themſelves jointly, or jointly and ſe- 
FP 6. Yerally, in which Caſe the Obligee may ſue them all jointly or feverally, at 
Yelv. 26, his Election; vet, if three or more bind themſelves jointly and ſeverally, 
Sid. 238. the Obligee cannot ſue two of them (a) only jointly. 


(a) Unleſs it 
appear to the Court that the other Perſons are dead. Hard. 198, Cro, Eliz, 494. Sand. 291, 


Sid. 238, 420, Allen 21, 41, Lutw. 696. Cro, Jac, 152, Keb. 840, 936. 


Co lite, Alſo, if two be bound in a Bond jointly, and one is ſued alone, though 
FR 10 119. he may plead this Matter in Abatement of the Writ, yet he cannot plead 
Whe!jdale's Non eft factum; for it is his Deed, though not his ſole Deed. | 


Caſe. 
Dee, Pl. 198. Cro. Jac, 152, Vent, 34. Poph. 161. 9 Co, 110. 


Vent. 76, And therefore in Debt againſt one, on an Obligation wherein two are 

1365. jointly bound, after Imparlance and Oyer, the Defendant cannot plead that 

2 Keb. 795. the other ſealed and delivered ; for as that muſt come on the Defendant's 

Side, and it is too late to plead it after Imparlance, it ſhall be taken, that 

the other did not ſeal, Ec. nor will the Oyer help it, for it does not ap- 

(% And Pear by it, without ſpecial Averment ; but of (5) Records Oyer is ſufficient, 
therefore in without Averment. | 


a Scire facias 
brought againſt three Bailees or Sureties, upon a Recognizance acknowledged by them and the 


Principal jointly and ſeverally; on Demurrer the Writ abated, becauſe, this being founded upon a 
Record, the Plaintift ought to ſer forth the Carle of the Variance from the Record; as that one 
was dead; But if an Action be brought upon Eond in the like Caſe, there the Defendants ought 
to ſhew that it was made by them ard others in ſull Lite not named in the Writ ; becauſe the Court 
ſhall not intend that the Bond. was ſealed and dalivered by all that are named in it; and therefore 
the Defendants cannot demur upon it, thuugh it be entered in hac Verla. Allen 21. Blackwell 


ver, Abi 0. 


Saund. 291. So in Debt againſt one, on a Bond wherein two are jointly bound, after 
Sid. 420. Oyer the Defendant demurred, and the Plaintiff had Judgment; for tho 
3 * another be named in the Bound, yer it does not appear, without Averment, 
ban. that he ſealed, and then the Bond is ſingle; but it ought to have been 
ä pleaded in Abatement. 
Co. 110. . Alſo, if two or more be jointly bound, though regularly one of them 
in Ve- alone cannot be ſued, yet if Proceſs be taken out againſt all, and one of 
dale's Caſe, them only appears, but the other ſtand out to an Outlawry, he who ap- 
peared ſhall be charged with the whole Debt. 
Hob, 59. If two are jointly bound, and there is Judgment againſt both, Execution 
Cro. Eliz. JjkewTe muſt be taken out againſt both, and muſt be of the ſame Nature: 
64% Alſo, if two are jointly ard ſeverally bound, and there is Judgment in a 


roy 95 joint Action againſt both, the Execution muſt be joint againſt both, and of 
the 
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the ſame Nature; ſo that you cannot take out a Copias againſt one, and Rot. Abr 
an Elegit, &c. againſt the other; for though the Plaintiff might have ſued 888.9. ; 
them 8 yet by 5 them jointly he has made his Election, and the 
Execution muſt enſue the Nature of the Judgment, and though they be ſe- 

veral Perſons, yet they make but one Debtor, when J. S. ſues them joint- 

ly; but if the Obligee ſues them ſeverally, he may ſever them in their 

Kinds of Execution; for though the Obligation be but one, yet the Origi- 

nals, Suits, Pleadings, Judgments and Executions, are as different as if 

they were upon ſeveral Obligations. 

But if there be a joint Judgment againſt two, and one dies, a Srire Fa- Raym, 26, 
cias lies againſt the other alone, reciting the Death; and he cannot plead, Lev. 30, 
that the Heir of him that is dead has Aſſets by Deſcent, and demand Judg- Keb, 92, 
ment, if he ought to be charged alone; for at (a) Common Law, the 8. 3; Ellat 
Charge upon a Judgment being (5) perſonal ſurvived ; and the Statute of ver. Smart. 
Weſtm. 2. 13 Ed. 1. flat. 1. cap. 45. that gives the Flegit, does vot take (a) So ad- 
away the Remedy of the * Plaintiff at the Common Law, and therefore theJudged 1 E. 
Party may take out his Execution which Way he pleaſes ; for the Words 3:3: Pil. 
of the Statute are, Sit in electione; but if he ſhould, after the Allowance 8e 999 
of this Writ and Revival of the Judgment, take out an Eægit to charge the 


Land, the Party may have Remedy by (c) Suggeſtion, or elſe by Audita bag 1 
Querela. 29 Aff pl. 37. 
29 E. 3. 29. 


% For the Difference between a real and perſonal Execution, and that a perſonal Execution will 
ſurvive, though a real wilt not, wide 3 Co, 14. Yely, 202, Raym. 153, 2 Keb. 3, 331. 
4 Mod. 315. 3 Keb. 295. Salk. 319. pl. 3, Ld, Raym. 44. Comb. 441. 5 Mod. 339. 
Carth. 320, 404. Show. 402. (c) For this vide F. N. B. 166, 44 E. 3. 10, : 


If two are bound in an Obligation jointly and ſeverally, and Judgment Hob. 2. 
given againſt each in two ſeveral Actions, one in Banco, the other in Banco Cro, Jac. 
Regis, and after one is taken in Execution in Banco Regis, and after an Exe- 318. 
cution is taken in Banco againſt the other by Elegit, and Lands and Goods Bulſt, 97, 
d) delivered in Execution thereupon ; he, that is in Execution by his Body gꝗο _ 37 
in Banco Regis, ſhall be delivered upon an Audita Querela, becauſe the Rol. res. 8, 


Execution upon an Elegit 1s a Satisfaction. 9, S. C. ad- 

8 5 | judged be- 
tween Crawley and Lidgeat. (d) But if, after Execution by Elegit, the Judgment in Banco is re- 
verſed, perhaps the other ſhall not have an Audita Querela; per Croke contra Deddridge, 2 Bulſt. 


100. - And my Lord Cote ſays, that if upon an Audiia Qwerela the other be once diſcharged, al- 


though afterwards the Judgment in Bance be reverſed, yet he ſhall not be taken in Execution 


| again, Rol. Rep, 10, 2 Bulſt. 101. 


If A. and B. are bound in an Obligation jointly and ſeverally, and Judg- 5 Co. 86. 
ment given againſt each upon ſeveral Actions brought, and both taken in bg. Eliz, 
Execution, and after A. eſcapes ; yet B. ſhall not be delivered upon an Au- * by 4795 
dita Querela; for though the Obligee may have an Action againſt the She- Co. Ent. 85, 
riff for the Eſcape, yet, till he is actually fatisfied, the other ſhall not have vide Ent. 85. 
an Audita Querela, nor the Obligee be compelled, whether he will or na, to vide Tit, 
take his Remedy againſt the Sheriff, who may die or be inſolvent. Eſeape. 

If ſeveral Obligors are bound jointly and ſeverally, and the Obligee makey C. 136. 
one of them his Executor, it is (e) a Releaſe of the Debt, and the Execu- Sax. 300. 
tor cannot ſue the other Obligor. TEA oF oo eee: 1.» GOIN 


| 345. 
(e) But though it be a Releaſe in Law, in regard it is the proper Act of the Obligee, yet the Debt 
by this is not abſolutely diſcharged, but it remains Aſſets in his Hands, to pay both Debts and 
Legacies, Cro, Car. 373. Yelv. 160, © vide Tit. Evidence, Letter (O). 
A. and B. were jointly bound to J. S. who made the Wife of A. Execu- Hanna & 


trix, and died; A. and his Wife brought Debt againſt B. who pleaded this o_ _— 
Matter in Abatement : It was argued by Serjeant Turner, for the Defend- z . 
ant, that by making the Wife of one of the Obligors Executrix, the other Rot. 712 


Obligor is diſcharged. Heb. 10. Fryer ver. Gildrige. 21 E. 4. $1. 6. «Bro. 
| 3E 2 Exec. 
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Exec. 118. And that it would be ſo, if they were bound jointly and ſeve- 
rally. Plow. 38. a. Platt's Caſe. Neil. 63. 8 Edrw. 4. 3. Bro. Debt. 156. 
The Reaſon is, becauſe a Debt, or perſonal "Thing, once ſuſpended is gone 
for ever ; and here the Plaintiff, one of the Obligors, is difcharged, for he 
and his Wife cannot ſue himſelt ; and of that the other ſhall take Advan- 
tage. Dyer 140. Co. Lit. 264. b. It is a Releaſe in Law, of which his 
Companion ſhall take Advantage, notwithſtanding the Opinion 21 H. 7. 37. 
But if it was but ſuſpended for the Time of the Executorſhip, yet it is for 
the Defendant, having pleaded in Abatement, 11 H. y. 4. J. 1 Rol. Abr. 
Tit. Extingu ſument 940. Moor 855. pl. 1174. 1 Cro. Dorcheſter ver. Webb 
272. Telv. 160. Flad ver. Ramſey. & Co. 136. Fer. Cur': The Plea being 
pleaded in Abarement, it is for the Defendant ; for during the Coverture and 
Executorſhip there is a Suſpenſion of the Debt; but it was agreed, that 
this Debt due by the Baron was Aſſets in his Hands, and liable to the Cre- 
ditors, though it ſhould be adjudged an Extinguiſhment ; for as North ſaid, 
this is a Releaſe, but it 1s but by Will ; and therefore in Nature of a Le- 
/ gacy, which ſhall not be preferred to a Debt; but it was doubted, if it 
Fad been pleaded in Bar, if it ſhould be for the Defendant ; and North 
Ellis and Windham thought not; but that, after the Death of the Baron, 
it might be ſued for ; for the Suſpenſion is bur during the Coverture, and 
page 700 * the Baron is Executor only in Right of his Wife; but of this Atkins doubt- 
| ed ; but in the principal Caſe there was Judgment for the Defendant. 
8 Co. 136.2, If a Feme Sole Obligee take one of the Obligors to Huſband, this is ſaid 
March 128. to be a Releaſe in Law of the Debt, being her own AQ, | 
Hob, 10. If one Obligor makes the Executor of the Obligee his Executor, and 
leaves Aﬀets, the Debt is deemed ſatisfied ; for he has Power, by Way of 
Retainer, to ſatisfy the Debt; and neither he nor the Adminiſtrator de bonis 
nen, Ec. of the Obligee can ever ſue the ſurviving Obligor. 
2 Lev. 73. But if two are bound jointly and ſeverally to A. and the Executor of one 
of them makes the Obligee his Executor, yet the Obligee may ſue the other 


—_ 
a 


Obligor. 
Co. Lit. 232. If two are jointly and ſeverally bound in an Obligation, and the Obligee 
2. releaſes to one of them, both are diſcharged. 


2 Lev. 220. Three were bound jointly and ſeverally in an Obligation, and an Action 
Seaton ver. was brought againſt one of them, who pleads, that the Seal of one of the 
Henſon. others was torn off, and the Obligation cancelled, and therefore void againft 
bl. 2e. 3. C. all. Upon Demurrer it was adjudged, that the Obligation, by the Fer- 
adjudged ing off the Seal of one of the Obligors, became void againſt all, notwith- 
niſi. : ſtanding the Obligors were (a) ſeverally bound, 

a) Where 

9 Merchants covenant ſeparatim, and the Seal of one of them being torn off, it was held, 
that this ſhould avoid the Covenant, as to him whoſe Seal was torn off only, but not as 
to the others, 5 Co. 23, Matthewwſen's Caſe, March 126, S. C. cited, and a Difference there 
taken between a Bond and a Covenant. | 


March 125, So where three were bound in a Bond jointly and ſeverally, and the Seals 
Bayley ver. of two were eaten by the Rats; and the Court inclined that the Bond was 
Garferd, void againſt all. | 


2 Show. 29, 
S. C. cited, as adjudged to have been void, 


Owen 8. But where two were bound jointly and ſeverally, and it was found by 
l ſpecial Verdict, that after Iſſue joined, and before the N, priu, the Seal 
Dyer 59. pl. of one of the Obligors was taken off the Bond ; it was held, that this being 


22, 13. 8. C. after Iſſue joined, the Bond was good. 


_ ands.P. . 


where the Jury were directed to try, whether it was his Bond at the Time of the Plea pleaded. 
It 


OBLIGATIONS 


If A. be bound in a Bond for Payment of Money, and B. be bound with Abr. Ed 93. 
him, as his Surety only, and the Bond happens to be loſt ; Equity will Sl ver. 


ſet up the Bond, as well againſt the (a) Surety as againſt the Principal, be- {*4Cafleron, 
cauſe the Bond was once a legal Charge againſt both. (s) Eſpecial- 
yif the Mo- 


. ; : ney was lent 
principally upon the Surety's Credit, Chan, Ca, 77, & vide 2 Chan, Ca. 22, Vern. 196. 


In Equity, a Bond Creditor ſhall have the Benefit of all Counter-Bonds Abr. Eq.93. 
or collateral Securities given by the Principal to the Surety ; as if A. owes Maure ver, 
B. Money, and he and C. are bound for it, and A. gives C. a Mortgage or Harriſon, 
Bond to indemnify him, B. ſhall have the Benefit of it to recover his Debt. 

A Bond made to ſecure a juſt Debt, payable with lawful Intereft, ſhall And. 121. 
not be avoided by reaſon of Uſury, or any corrupt Agreement between the Moor 552. 
Obligors, to which the Obligee was no Way privy ; as where A. being in- Pl. 1035. 
debted to B. in 1001, agrees to give him 30/, for the Forbearance of that 0.0. Jac. 32, 
100 l. for a Year, and gives him a Bond of 60/. for Payment of the 3ol. Vue. 49 
and for the Payment of the 100 J. enters into a Bond of 2001. together with 
B. for the Payment of a true Debt of 100. due from B. to C. 


5. Of their Remedies againſt each other. ® Page 701 


If one of the Sureties pays all the Bond, yet the Obligee is not com- 
pellable by Law to aſſign the Bond to him, but the Surety's Remedy muſt 
be in (b) Chancery. | 

| : (5) Or per- 
haps he may have Remedy by Writ De plegiis acquietandis. Lev. 72, 


And on this Foundation, that there is a Remedy in Equity, it hath been 
adjudged, that if A. together with B. is bound to C. for the proper Debt of Sid. 89. 
B. Cc. and A. pays the Money, and B, dies, and makes D. his Executor, Lev. 72. 
and D. in Conſideration that 4. will forbear to ſue him till ſuch a Time, S. and Ste. 
aſſumes and promiſes to repay him; this Conſideration is good, though D. Rot: Rep. 


was liable in Equity only +. 27. S. P. per 
role. 


+ Why was not D. liable at Law as Executor, for Money paid by Plaintiff, for the Uſe of Teſta- 
tor l con't ſee any Reaſon for ſaying be was not. ko 


Alſo it is held clearly in Equity, that one Surety inay compel another Chan. Ca, 
to contribute towards Payment of a Debt, for which they were jointly ag 
bound. | | wg oak 


Therefore it hath been held, that if the Obligee ſue in Chancery the z vent. 348. 
F.xecutor of one Obligor to diſcover Aſſets, he muſt make all the Obligors 
Parties, that the Charge may be equal; but it is made a Quære, whether 
he may not ſue the Principal, aad leave out them which are bound only as 
Sureties. | | 
But it is held, that if a Judgment be had at Law againſt one Obligor, 2 vent. 348. 
you may ſue the Executor of him alone, to diſcover Aﬀets, becauſe the 
Bond is drowned in the Aſſets. | 8 

If the Principal in a Bond, being arreſted, gives Bail, and Judgment is ;vern, 608. 
had againſt the Bail, and the Sureties are afterwards ſued on the original Parſon ver, 
Bond, and are obliged to pay the Money; the Sureties ſhall have the Judg-Priddect. 
ment againſt the Bail aſſigned to them, in order to reimburſe them what 
they had paid, with Intereſt and Coſts ; and the Sureties in the original 
Bond are not to be contributory, for the Bail ſtands in the Place of the 


Principal, 


(E) Of 


F 
c) Of the Condition and Conſideration of the 
Obligation: And herein, 
1. Of poſſible and impoſſible Conditions. 


ONDS, as hath been obſerved, are either ſingle, as for the Payment 
of a certain Sum of Money, or with a Condition annexed, that under 
a certain Penalty, mentioned in the Bond, the Obligor ſhall perform ſuch 
and fuch AQs, pay double the Sum if he negleQs to pay the principal 
eo. Lit. 206, dum by ſuch a Day, Sc. and herein we muſt take Notice, as to ſuch Con- 
Savil 96. ditions being poſſible or impoſſible, that if the Condition of a Bond be im- 
2 Leon, 189. pofſible at the Time of the making thereof; as fot the Oblſgor to go to 
Rol. Abr. Rome the next Day, the Bond is ſingle, being the ſame as if there were no 
4% Condition at all. | 8 No 3 | 
*Page702 Fo if the Condition be quod debet pluere cras, this is of Condition ; 
Rol, Abr. for though the Obligor is not certain thereof, yet if he will rake this upon 
429 himſelf and run the Hazard, he may at his Peril; for this is not impoſſible 
- bol itſelf. | 2 
— _ So, for the fame Reaſon, if the Condition be, that the Pope ſhall be at 
: Weftminfter To-morrow, this is a good Condition. BY | 
Rol. Abr, So if the Condition of an Obligation be, that the Obligor ſhall aſſign to 
419. the Obligee a Commiſſion of Bankruptcy ; this is an impoſſible Condition, 
\ ©» "and therefore void, and the Obligation fingle, for it is impoſſible to aſſign 
the Commiſſion, | | | | | 
Savil 96, So H the Condition of an Obligation be tb ſuſtain and maintain a Houſe 
Weed ver. in ſuſficient Repairs, and 4 to leave it at the End of the Term; if ar the 
ee 5” Tire of the Entry into the Bond, the Timber was fo rotten that it was im- 
2 Leon, 189. poſſible to ſuſtain and maintain it in Repairs, yet the Obligation is goud. 
S. C. adjuds- e | | 
ed, — tied by his own Act; but the Law never binds Men to Impoſſibilities. 


Co.Lit.zob. But if the Condition of a Bond is poſſible at the Time of making, but 
__ before it can be performed becomes impoſſible by the Act of God, of the 
Law, or of the Obligee, the Obligation is ſæved. 

- Balte, 29k: But it hath been adjudged, that if the Condition of an Obligation be, 
that the Obligor ſhall make the Obligee a Leaſe for Life by ſuch a Day, or 

pay him 1007. and the Obligee die before the Day, that his Executor ſhall 

5) 5 Co, 2x, have the 1001. and the Ground of (a) Laug/ter's Caſe was denied by Treby 

Where it is C. J. to be univerſal. | f 


held, that if f | 
the Condition of an Obligation conſiſts of two Parts in the Disjunctive, both poſſible at the Time 


of the making, and one of them becomes impoſſible by the Act of God; the Obligor is not bound 
to perform the other ; the Condition being inſerted for the Benefit of the Obligor, and be having 
it in his Election to perform which he pleaſes; & vide Raym, 373, where likewiſe this Doctrine 
laid down in-Laughter's Caſe ſeems to be a little ſhaken. 


Abr. Eq. 18. So where the Condition of a Bond was to ſettle certain Lands in ſuch a 
Ha!tham ver Manor by ſuch a Day, and the Obligor died before the Day, though the 
Wand. Bond was ſaved at Law, yet Chancery decreed an Execution in Seccie. 


2. Of repugnant Conditions. 
2 Saund, 78. If the Condition of n Obligation be made in this Manner, vig. The 


— x * Condition of this Ob!:gation is ſuch, that if the Obligor hall *. _— 


FF wi + 
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Dom' Rege apud Weſtmonaſterium, ſuch a Day, ad reſpondend', &c. then 2 Keb. 625. 
the Condition of this Obligation ſhall be vid, or elſe the ſame ſhall be in full Haleuerer 
Force and Virtue ; this is a good Condition; for the Senſe is perfect without ; J. a 


theſe laſt Words, and they ſhall be rejected for their Abſurdity and Re- 125 * 


ugnancy. 
F Fr the Condition of an Obligation be, that if the Obligor ſhould die jon. 180. 
without Iſſue, that then if he, by his laſt Will or otherwiſe in his Life- Palm. 352. 
time, ſhall lawfully aſſign and convey certain Lands to the Obligee and his EA er. 
Heirs, that then the Obligation ſhall be void, &c. this Condition is nor + 
repugnant, but ſhall be conftrued according to the Intention of the Parties 
to be collected out of the Words of the Condition. | 

If an Obligation is conditioned for the Payment of 7/. by 2s. per Week, 

till 7J. is paid; and that if he fails of Payment of the 2s. at any of the 
Days on which it ought to be paid, that the Obligation ſhall be void, or 
elſe remain in Force; this Condition ſhall be taken diſtributively, reddendd, 


 fingula ſingulis, wiz, that if he pays the 7/. the Obligation ſhall be void, 


but that if he fails in Payment of the 2s. at any of the Days, it ſhall be in 

full Force; for the Obligation ſhall not be taken to be of no Effect, if by. 8 
* any Means it may be made good; and accordingly adjudged upon Demur- Lev. 80703 
rer to the Defendant's Plea, that he did not pay 2s. at one of the Days. Vr _ 
Raym. 68, S, C, adjudged ; becauſe the Condition is ſenſeleſs, and therefore the 2 is 
ſingle. Sid. 105, S. C. adjudged ; and that the Obligation was fingle, and the Condition re- 


pugnant and void, Keb, 356, 415, 451, 


So in Debt on a Bond for 100 J. Defendant demands Oyer of the Condi- 2 Salk. 463. 
tion, which was, Whereas the Defendant is truly indebted to the Plaintiff Pl. 3. Fells 
in Fol. now the Condition is ſuch, that if the Defendant do not pay the n 
faid 50 l. on or upon, c. then the Obligation to be void, c. and pleads, 
that he did not pay the ſaid 501. The Plaintiff demurred, and had Judg- 
ment; for when the Condition recites a Debt, and after lays an Obligation 


not to pay it, it is in that (a) repuguant and void. ( That ĩt is 
juſt to ſup- 


ply Miſtakes in Conditions of Bonds. 2 Show. 16. & wide 39 H. 6. 10. Rol. Abr. 419. 


3. Of lawful and unlawful Conditions, 


A Condition to do any lawful AR is clearly good; as to make a Releaſe, gro. 031. 
perform a Covenant not to play at Cards, Dice, not to be Surety, c. rin 20. 
but a Condition againſt Law, or ſuch as obliges a Perſon to the Performance Co Lit 206, 
of a Thing which is Malum in ſe, or obliges him to omit or neglect what is = 139» 
his Duty, or encourages him in the Commiſſion of an evil Act, (5) is void: 3 
Alſo it is (e) faid, that, by the Law of Nature, all uſeleſs Agreements are (4) But 


void, as not to waſh one's Hands, Ec. being for no Body's Advantage. wherever 


there can be 
a Way ſound out to perform the Condition, without Breach of the Law, the Bond hall be 
eſteemed gocd, Perk, 778. Hob. 12. Cro. Eliz. 705, (e) Puffendorf de Jur. Nat 


lib. 5. c. 2. 


A Bond, with Condition to rob or kill J. S. is void ; but a Feoffment on Co. Lit. 206. 
like Condition is good, and veſts the Eſtate abſolutely in the Feoffee ; and Rel. Abr. 
the Reaſon of the Difference is, leſt the Party ſhould have any Temptation?“ 
to do the AR, the Law ſecures to him the Poſſeſſion of the Land, without 
performing the Condition, and in the other, frees him from the Penalty of 
the Bond; ſo that the Law has the ſame End in View in making the Peoff- 


ment good, and the (4) Bond void, wiz. the Prevention of the FaR, 4) Alſo it is 
ſaid to be an 


Offence puniſhable in the Party who takes ſuch Bond, 2 Vent. 109 
| If 
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oro. Eliz. Tf the Condition of an Obligation be, that the Obligor ſhall be always 
Be ver. ready to give Evidence and to teſtify the Truth, in any of the King's Courts, 
7 = ad. in all Things which ſhall be demanded of him, and that he ſhall not hurt, 
judged, endanger or moleſt che Obligee in his Lands or Goods, relatione alicujus ret 
this is a good Condition, and not againſt Law; for as to the firſt Part, if he 
had not been obliged thereto, he had been compellable by Law ; and by 
the laſt Part it ſhall be intended, that he ſhall not hurt tortiouſly, but not 
to reſtrain him from purſuing the Obligee for Felony, or other juſt Cauſe, 
Vent. 109. But if A. is impriſoned for Felony, and B. bound by Recognizance to 
Meſer ver. proſecute him; if B. after gives Bond to C. conditioned, that B. will 
Watkins, not give Evidence againſt A. the Condition is againſt Law, and the 
Bond void. 
So a Condition to do a Thing that will be Maintenance is void ; 


$Ed. 4. 28. f 
1 * * ſave harmleſs from ſuch an Appeal of Robbery as B. hath againſt 


417. | | 
Carter 229. Allen 60. S. P. 


If the Condition of an Obligation be, not to ſell the Apparel of the Wife, 
Rol. Rep. this is good; though it was objected it was againſt Law; (a) becauſe 
3:4.pe Cote, againſt the Liberty of the Huſband. : 
«) A Bond | ; : hots 
nA a Man ſhall not plough his Land, or that a Man ſhall not go out of his Houſe, are ſaid to be 
void; becauſe a Man muſt ferve the King, and do his Duty with his Liberty and Labour, 7 E. 
3. 64. March 191. FF? rad Whos ; 
page 04 * So if a Man gives Bond to a Stranger, conditioned for the (4) Payment 
Rol. Rep, of 20/. yearly to his Wife, this is good. 


334- * þ R 3 
Co. Lit. 206, (6) But a Condition to enſeoff the Wife is void, becauſe againſt a Maxim in Law. 
Co Lit, 206, 9 g . 

If a Parſon on his being preſented to a Living, gives a Bond conditioned 
Rol. Abr. to reſign ; ſuch Condition may be lawful, and not againſt 31 Elis. cap. 6. of 
727. Simony; as if the (c) Condition be to reſtrain the Incumbent from Non- 
Cro. Jac. 9 — | f 

reſidence, a vicious Lije, or that he ſhall reſign when the Patron's Son 
248, 274. . . 1 2 l , 
Cro. Car, Kinſman or Friend, become qualified to take the Living. 
= ; f . ; 

Lit, Rep. 135. Hutt. 111. Jon, 220.2 Keb. 445. Sid. 389. Raym, 175. Comp. Incumb. 40, 
41, (c) So a Bond conditioned tor the Payment of Money to the Son of the Jait Incumbent, ſo 
long as he ſhould continue a Student in Cambridge unpreferred, Mc. is good, Noy 142.——S0 
where a Patron took a Bond from his Preſentee to pay 5. yearly to the Wife and Children of the 
laſt Incumbent; Earl of Ses Caſe, cited by Fefter Judge, Noy 142. But per Comp. In- 
cumb, 39. theſe charitable Reſolutions, if any ſuch there were, do not ſeem to he Law. 


—_ But if the Condition be for a Leaſe of the Glebe or Tithes, or a Sum of 
OMP. In- "WER" * i * 

cumb. 39, Money ; this is clearly Simony within the Statute, and therefore the Con- 
Comb. 304. dition void, being againſt Law. | 

—That the | 5 | 

Condition muſt be averred to have been entered into for a Simoniacal Purpoſe, wide Cro. Jac. 274. 
Hutr, 110. Moor 64.— And where a ſpecial Averment may be, that the Obligation was made 
tor a Matter againſt Law. Leon. 73, 203. Godb. 29. Moor 158 f. : 


1 — 


1 See the Caſe of Collins v. Blantern, 2 Wilſ. 341. Condition of Rond to indemnify againſt a 
Note. —Plea, the Note given as a Cor ſideration to compromiſe a Proſecution for Perjury, adjudg- 
ed on Demurrer, after two Arguments by the whole Court of C. F. that the Plea was good. 


2 Chan, Ca. Alſo it hath been ruled in Equity, that where a Bond of Reſignation is 
399- general, as to reſign upon Requeſt, ſome ſpecial Reaſon muſt be ſhewn to 
1 "37* require a Reſignation; for though ſuch Bonds may, in Strictneſs of Law, 
Abr. Eq 56, be good, yer if they are made an ill Uſe of, as to extort Money from 
87. 


the 
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the Incumbent, &c, Equity will grant a (a) perpetual Injunction againſt 
_ — 
1 


() Alſo the Ordinary may refuſe to accept of a Reſignation made by the Reſtraint of ſuch 
Comp. Incumb. 31. 


If che Sheriff of a County make P. his Under-Sheriff, and takes a Bond Rol. Abr. 
or Covenant from him, that he will not ſerve Executions above 201. with - 417. 
out his ſpecial Warrant; this is a void Covenant, becauſe it is againſt Law _ 846 
and Juſtice ; in as much as, when he is made Under-Sheriff, he is liable by Godb. : = 


the Law to execute all Proceſs, as well as the Sheriff is. Brownl.65. 
2 Brownl, 


But if an Under-Sheriff covenants with the High-Sheriff, to diſhcarge 8888 
and fave him harmleſs from all Eſcapes of Priſoners arreſted by the Under- Hob. 12, 13. 
Sheriff, or any by him appointed; this is a good Covenant; for ſince the 
High-Sheriff transfers his Authority, it is but reaſonable he ſhould take Se- grown y * 
curity for the faithful Execution fins and there is nothing intended againſt 
Law, but rather to prevent than connive at Eſcapes. 

If A. being a Cuſtom-houſe Officer by Patent, makes B. his Deputy, Cro. Eliz. 
and covenants inter alia to ſurrender the old Patent, and procure a new one 529. 
to B. and himſelf before a Day, and that if B. dies before A. that A. ſhall Le 2 _ 
pay 300 l. to the Executors of B. and gives Bond for the Performance __ 
thereof; admitting theſe Covenants void (5) per 5 Ed. 6. cap. 16. the whole 8. C. * A 


Bond is void, though ſome of the Covenants are not void or illegal. ed, becauſe 
the Obliga - 


tion is one entire Act and Deed of the Party. 3 Co. 82. S. C. cited, (5) So where a Sheriff 
takes a Bond for a Point againſt 23 H. 6. c. 9. and alſo for a juſt Debt; the whole Bond is void, 
according to the Letter of tbe Statute ; for a Statute is a ſtrict Law; but the Common Law di- 
vides according to common Reaſon, and having made that void which is againſt Law, lets the 
reſt Stand, Hob, 14. Moor 8 56. pl. 1175. Godb, 213. 10 Co, 100. Latch 143. Mod. 
35. 2 Brown, 282, Vent. 237. Carter 230, 


As to Bonds entered into in Reſtraint of Trade, it ſeems to have been“ Page 705 
always admitted, and hath been frequently adjudged, that a Bond reſtrain- O Eliz 
ing Trade in general; as that a Perſon ſha]l not follow ſuch a Trade in any $72. ; 
Part of the Kingdom, is void; the Reaſons whereof are, that ſuch Bond Moor 115. 
tends to a Monopoly, and is againſt the Public Good; deprives the Party pl. 259,242, 
of his Means of Livelihood ; enables Maſters to lay Hardſhips upon their kn 379 = 
Servants, Apprentices, fc. tends to Oppreſſion; and is attended with im- nk. 217. 
mediate and apparent Damage to the one Side, only to free the other from March 191. 
the Fear of a diſtant Damage that may or may not happen: But it ſeems to Owen 143. 
be new agreed, that a Condition reſtraining Trade in a particular Place, if And there 
done fairly, and upon a good and lawful Conſideration, and with no ill In» 37 bY in 
tention, is good. Alſo it ſeems to be now ſettled, that there is no (c) Dif- — * 
ference between a Bond and a Promiſe in theſe Caſes, via. That a Bond Hell bind 
ſhould be void, and a Promiſe good; but that the true Diſtinction in theſe himſelf that 
Contracts, whether by Bond, Covenant or Promiſe, is between thoſe entered be would 
into upon a juſt, fair and reaſonable Conſideration, and thoſe entered ee 
upon no Conſideration, or a vitious one ; that the former will be good, the , Lev. 241. 


latter void. (c) The Dif- 

ference for- 
merly held was, that in Covenant or Promiſe, all being to be recovered in Damages, the Jury may 
aſſeſs them in regard to the Conſideration z but otherwiſe of a Bond, becauſe then the whole Sum 
muſt be recovered, be the Damages or Conſideration never ſo ſmall, 3 Lev. 242+ 


And therefore where A. and B. living in the ſame Town, and being both Cro. Jac. 
Mercers, A. deſired B. to buy his old Goods, which B. did, at ſuch a Price, 59* - 
upon Condition, that he would not follow his Trade within the ſaid Town — 4,1 
and this was held a lawful Contract; 1ff, Becauſe it was a voluntary Re- , Rol. Rep. 


ſiraint, and the Rule is wolenti non fit injuria. 24h, That it was made 201. Joliff 


ver, Bride, 


—___—y - ² —— - 
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upon a valuable Conſideration, the Uſe of his Trade being compenſated by 
the Price given him for his old Goods. 3dly, That the Agreement was 
neither Malum in ſe, nor Malum profubitum. 4thly, That a Man may bind 
himſelf not to live in ſuch a Place, and by Conſequence not to trade there. 
5 ih, That theſe Kind of Bonds are very frequent in London. 
Ca. in Law So where the Condition of a Bond was, that whereas A. had taken the 
«x4 Eg. 27, Shop of B. who was a Baker, for the Term of ſo many Years, and had 


122 given B. ſo much Money for it, the Condition of the Obligation was ſuch, 


Reynolds, that if, during the Term aforeſaid, B. ſhould not exerciſe the Trade of a 


{of So of a Baker within the (a) Pariſh where the Shop was, that then the Bond ſhould 
Street. be void, otherwiſe to remain in full Force; and this was held a good 
Comb. 122. Bond. | 

Show. 2, If the Condition of a Bond is, that the Ob!igor ſhall not buy any Sheeps- 
Comb. 121, Trotters of any Perſon of whom the Obligee had or ſhould buy, nor above 
2 674. ſuch a Quantity; this is void, being in Reſtraint of Trade, and tending to 


a Monopoly. 
Harvey. 


6 Mod. 225. A Bond conditioned to ſave the Plaintiff harmleſs agaiuſt all Eſcapes, 
Fever. Tu. Which he had ſuffered, as Warden of the Fleet Priſon, was beld ; and 
2 Salk. 653. herein the Court took this Diverſity, that a Bond to fave harmleſs againſt 
Pt. 35. future + Eſcapes would be void, otherwife of a Bond to fave harmleſs againſt 
"rp 0 not paſt Eſcapes ; and that though it were unlawful to ſuffer them, yet one 

not , may contract to indemuify one againſt a Penalty already incurred againfl 


Tbompſonver. 


legally | 
bound to his Principal to indemnify him againſt future Eſcapes, and is it not every Day's Prac- 


Wy, tice, and does it not tend to prevent Eſcapes? Vide ante 704. laſt Paragraph but one. 


* Page 706 # (F) Of the Bzeach and Perfozmance of the Con- 
| dition of an Obligation : And herein, 


1. What ſhall be a Breach or a ſufficient Performance. 


Bro.Condittew I N the Performance of the Condition of an Obligation, the Intention ot 
r the Parties is chiefly to be regarded ; and therefore a Performance in (5) 
= fy Sa Subſtance is ſufficient, though it differ in Words or ſome unmaterial Cir- 
426. cuſtance; as if one be bound to deliver the Teſtament of the Teſtator, if 


8) 2 he plead that he had delivered Literas Teſtamentarias, it is ſufficient, 
Sound by 


Obligation to leave the Obligee the third Part of his Eſtate; making him and two others Execu- 


tors, ſeems a good Performance. 2 Show, 69. pl. 54. 2 Jon. 133. 


Keb. 739, If the Condition of an Obligation be to procure a lawful Diſcharge, this 
muſt be by a Releaſe, or ſome Diſcharge that is pleadable, and not by Ac- 

| quittance, which is but Evidence. 
Hob, 304, If the Condition of an Obligation be, that he ſhall not be aiding and aſſiſt- 
— 45, ing to E. in any Action to be proſecuted againſt L. the Obligee, and after 
429 the Obligor joins in a Writ of Error with E. and another againſt L. upon a 
| Judgment in Treſpafs againſt them three, which is apparently erroneous ; 
this is not any Breach of the Condition; for this is not properly an Action, 
but a Suit to diſcharge himſelf of a tortious Judgment, in which they ought 
21} to join. | | S 


n 


OBLIGATION S 


If the Condition of an Obligation be, that the Party ſhall not continue ſuch 0 

an Action, and he by his (5) Attorney, but without his Privity, continues; wy = 

this is aid to be no Breach of the Condition. | - Rol. Rep. 
3 a 63. by two 

Judges againſt one, who ſaid, that the Act of the Attorney was his own AR t. (5) 80 if : Man 

leaſe Land, upon Condition that the Leſſee ſhall not do Waſte, and after a Stranger does Waſte z 

— this — any Forfeiture, becauſe a Condition ſhall be taken ſtrictiy. Rol. Abr. 428. Leon. 

4. 4 Lon. 39. 


— 


t Which ſeems reaſonable, becauſe the Attorney, not having received Notice, acted under his 


orginal Authority, which ſhould have been countermanded, 


| If the Party, who is bound to perform the Condition, diſables himſelf, co. Lit. 221, 
this is a Breach ; as where the Condition is, that the Feoffee ſhall reinfeoff 222. 

or make a Gift in Tail, Ec. to the Feoffor, and the Feoffee, before he per- Poph. 110. 
forms it, makes a Feoffment or Gift in Tail, or Leaſe for Life or Years Mn 7 7 
in preſent or future to another Perſon, or (c) marry or grant a (4 Rent- 44 oxen 
Charge, or be bound in a Statute or Recognizance, or become profeſſed ; in 5 Co. 21. a. 
all theſe Caſes the Condition is broken; for the Feoffee has either diſabled (c) A Feme 


himſelf to make any Eſtate, or to make it in the ſame Plight or Freedom in ſole * 
which he received it, and being once diſabled he is ever diſabled, though — 


his Wife ſhould die, or the Rent, Je. ſhould be diſcharged, or he ſhould be that he 
deraigned, c. before the Time of the Reconveyance. would ſrom 

ä Time to 
Time, and at all Times upon Requeſt, do all ſuch Acts for the aſſuring of Lands, Cc. at the 
Charge of the Obligee, and after marries; and whether this was a Breach, Hard. 463- dubitatur 5 
it was ſaid, that by the Marriage her Huſband had a Poflibility of being Tenant by the Curteſy, 
and that now an Aſſurance could not be made without Fine, and ſo the Obligee muſt be at 
greater Charge than intendec ||, (4) Though the Grantee brings a Writ of Annuity, by which 
the Land is diſcharged ad inicie, Co. Lit. 222. a. 


* 


But if the Huſband will not join in the Aſſurance, he and his Wife may be ſued on t he Bond: 
and if the Huſband will join, he ought to bear the extra Expence. 


If A. is bouud to B. in an(e) Obligation, conditioned that A. ſhall de- Cro, Eliz 7- 
liver to B. before ſuch a Day, an Obligation, in which B. is bound to A. Moor 709. 
if A. ſues B. upon the Obligation, and recovers, and after before the Day ens 77. 
delivers it to B. this is no Performance of the Condition; for, notwithſtand- ( * 
ing the Delivery of the Obligation, he may take Benefit of the Judgment, Point in 


and ſo the Intent of the Condition is not performed. Caſe of a 
Covenant. 


Sid. 48. Raym. 25. Keb. 103.80 in Caſe of a Promiſe, Rol. Abr. 448. 


I A. being a common Brewer, covenants that B. ſhall have ſeven Parts *Page 797 


of all his Grains made in his Brewhouſe for ſeven Years, and after A. puts Raum: 464. 
in great Quantities of Hops into his Malt, of which the Grains were made, — * 


by Means whereof the Grains were ſpoiled; this is a Breach, beeauſe in all G Aland. 
Contracts the Intention of the Parties is to be conſidered; and here it was 

the Intention of the Parties, that B. ſhould have the Grains pure, and in ſuch 

a Manner as to be uſeful to his Cattle. 

So if a Perſon covenant to deliver ſo many Vards of Cloth, and he cut Raym. 464 
in Pieces, and then deliver it, this is a Breach; for the Law regards the 

(f) real and faithful Performance of Contracts, and diſcountenances all ſuch (rhereſore 


Acts as are done in fraudem Legis. f | If if the Con- 
| dition of a 
Bond be to pay co/. though it is not ſaid of Money, yet it muſt be ſo intended, and the Obli- 
gee cannot tender fifty Pounds Weight of Stone, Sid. 151, ſaid by Tviſden, that he remembered 
it to have been ſo adjudged, ——But if a Man covenants that his Son, then infra Annes nubiles, 
ſhall marry the Daughter of B, before ſuch a Day, and he marries her accordingly, but at the Age 
of Conſent diſagrees to the Marriage, yet is the Covenant performed; for it was a Marriage, 
though ſubject to be defeated by Diſagreement, and no other could be had within the Time. Owen. 


25. adjudged. + So where a Tenant covenanted to leave, at the End of the Term, fo many 
Acre: 
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Cro. Eliz. If one be obliged to aſſure 20 Acres of Land, the Acres ſhall be ac- 
2 * counted according to the Eſtimation of the County where the Land lies, 
poph. = and not according to the Meaſure limited by the Statute. | 
5 Co. 24. b If one is bound to make to another a ſure, ſufficient and lawful Eſtate in 
| certain Lands, by the Advice of J. S. if he makes an Eſtate to him accord- 
ing to the Advice of J. S. though it be inſufficient, and not a lawful Eſtate, 
| yet is he excuſed from the Obligation. 

2 Rol. Rep. If by the Condition of an Obligation, the Obligor is to deliver a Releaſe 
ho to the Obligee, it 1s not _—_— to ſay, that it was writ, and Wax affixed to 
it, and that he was ready to ſeal and deliver it, and that the Obligee refuſed 

to accept, c. but he onght to have done all that was in his Power, and 

. ought to have put his Seal to it. 

— Eliz. ff J. and B. are bound in 600. to C. and A. binds himſelf in another 
3 19, Obligation to B. upon Condition to acquit, diſcharge and ſave harmleſs the 
Rol. Abr. ſaid B. from the ſaid Obligation; and after C. ſues B. upon the Obligation 
432. Be- of 60 J. and hath Judgment againſt him upon mi/il dicit, and after re 
wright ver. Execution ſued, A. delivers to B. the 60 J. for which, Cc. yet his Obliga- 
sn, tion is forfeited ; for he hath not acquitted B. as he ought, for he is damni- 


75e. Cre fied by the Suit and (6) Judgment, by which his Lands, Goods and Body 


Car. 3 50. are ſubjected to an Execution. 5 

like Point. a 

(5) So in Caſe A. aſſumes to ſave B. harmleſs from a Recognizance entered into by B. for the Ap- 
pearance of A, if A. doth not appear, this is a Breach ; for the Recognizance being forfeited, 
though not ſued, he is ſubjected to be ſued thereupon. Yelv, 287, & wide Brownl. 24. 


: \ 
2 24. So if the Condition of an Obligation be, that whereas the 95. 4 7 
.. i 


lien came bound for the Obligor in 200 J. for the Payment of 100 J. to 
ver. Pretty; 


G Bull. therefore the Obligor ſliall ſave and keep harmleſs the Obligee from all Suits 


175. Grants, Demands, touching and concerning the ſaid Bond of 200 /. then 
3 Bull. 233. this Obligation to be void ; and at the Day of Payment of the 100 J. the 
Vent. 261. Obligee comes to the Place where the 1000. is to be paid, and perceiving 
8. F. no Body there preſent to pay the 1001. for the Obligor, he to ſave the Pe- 
nalty pays it; the Counterbond is forfeited; for the Payment of the 100 /. 
is a Damage and Harm, and if he had not paid it, greater Harm would have 
| enſued, and it is not neceſſary the Obligee ſhould be ſued. | 
3 Keb. 336. In Debt upon an Obligation, conditioned to ſave the Plaintiff harmleſs 
2 wing from an Obligation, in which he was Surety for the Payment of ſuch a 
Wh um ſucha Day; the Defendant pleads Non damnificatus ; Plaintiff replies, 
that the Defendant had not paid the Sum at the Day of Payment; De- 
fendant rejoins, that he had tendered the Money at the Day; which was 
refuſed ; ab/que hoc, that the Plaintiff is anerabilis to the ſaid Obligation, and 


page 708» gn Demurrer it was ad judged for the Plaintiff, though it was objected, 


that the bare Forfeiture of the Obligation, and the Fear of an Arreft, was no 
Damnification, unleſs Proceſs were ſued out. 


2. Where there are disjunQive Conditions, how to be performed, 


2 Rol. Abr. Where the Condition is in the Conjunctive, regularly both Parts muſt be 
. performed; yet, to ſupply the Intention of the Parties it is held, that if a 


= 


— 


Acres of Hop-land, and having, during the Term, planted ſeveral Acres with Hops, and the 
Hop- land, in the Whole, amounting to many more Acres than contained in the Covenant, and 
having, towards the End of the Term, quarrelled with the Landlord, the Leſſee, from Mo:ives of 
Revenge, grubbed the Hop-land in Patches, and left in Patches to the Amount of the Number of 
Acres ſpecified in the Covenant, yet this was clearly held a Breach, for it was contrary to the true 
Meaning of the Covenant, the original Intention of the Parties, and in fraudem legis. 


Condition 
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Condition in the ConjunQive be not poſſible to be performed, it ſhall beOwen 52. 
taken in the Disjunctive; as if the Condition be, that he and his Executors-*22 74. 
ſhall do ſuch a Thing, this is in the Disjunctive, becauſe he cannot have 5 * 
Executor in his Life-time; ſo if the Condition be, that he and his Aſſigns 

ſhall ſell certain Goods, this is in the Disjunctive, becauſe both cannot 

do it. 

If the Condition of an Obligation be; that if the Obligor, within ſix Mod. 265. 
Months after the Death of B. ſhall aſſure a Rent of 20. yearly to C. as the 2 Mod. 209. 
Counſel of C. ſhall adviſe, at the Coſts and Charges of C. if C. require the? Hit ver. 
ſame ; or if the Obligor ſhall not grant the Rent, if then he ſhall pay to C. Palle * 
300 J. the Obligation thall be void, and B. dies, and C. tenders no Grant 
of the Rent within the Time, the Obligee is not bound to pay the 300 /. 
by three Judges againſt one, who ſaid the Condition is not disjunctive, till 
Requeſt to ſeal a Deed of Annuity, and that therefore the Obligator ought 
to pay the 300 /. 

If the Condition of an Obligation be to pay 30 J. or 20 Kine, within a Leon. 69. 
Month aſter the Death of X. at the Election of the Obligee, he mult at his Moor 241. 
Peril make his Election within the Time limited, for the Obligor is not bl; 377. 
bound to tender both; but in ſuch Caſe, or where the Condition is to 
ſuch a Day 10 J. in Gold or Silver at the Election of the Obligee, if he does 
not make his Election before the Day, yet the Duty remains payable, being 
Parcel of the Penalty. 

If the Condition of an Obligation be, that the Obligor ſhall work out 401. 2 Mod. 304. 
at the uſual Prices in Packing, when the Obligee ſhall have Occaſion for #7ig*t ver. 
himſelf or Friends to emply him therein, or otherwiſe ſhall pay 40 J. 1 
the 1 18 hath no Occaſion to make uſe of him in Packing, he muſt pay * 
the 40 J. 

If an Obligation be conditioned to pay B. or his Heirs annually 1 2 J. Cro. Jac. 
at Midſummer and Chriftmas, or to pay him or his Heirs at any of the ſaid 594- 
Fealts 150 J. the Obligor hath Election to pay the 1 2/7. or the 150 l. though 
he may at any Time determine the Payment of the 12 J. by Payment of 
the 1 50 J. 

If 7 covenants with E. that A. or his Son C. or either of them, ſhall 2 Sid. 107. 
work with B. at the grinding and poliſhing of Glaſs, B. paying to each of Sf Pa 
them ſo much, Cc. and B. requeſts C. to work with him, Cc. if he EE arr 
not, the Covenant is broken; for B. had the Election to require both, or;uaged. 
any one of them, to work with him, 

If an Obligation be conditioned to pay Money if a Ship puts to Sea, Lev. 54, 
or the Goods or the Obligor return ſafe, and the Obligor dies before hisSayer ver. 
Return ; yet the Money 1s payable, for all thoſe Things being contingent and 9s Vn 
uncertain which of them will happen, the Law ſupplies the Words which” * 
Mall firfl happen, and forecloſes the Election of the Obligor ; and is not like 
the Caſe, where a Man is bound to pay Money at Lach- day or Michae!mas, 
and he dies after Lady-day and before Michae/mas. 

So where the Condition of a Bond was, that the Obligor ſhould bring Vent. 58. 
the Son and Daughter of J. S. at their full Age, to give ſuch Releaſesb9vile ver. 
as a third Perſon thould require; the Defendant pleads, that the Son is. 

* alive and under Age; and on Demurrer to this Plea it was held, that the Page709 
Force of the Bond was not ſuſpended till they are both of Age; becauſe it 

is to be taken not conjunctively. but reſpectively and diſtributively ; for the 

Obligor undertakes, that the Daughter ihall releaſe at her full Age as well 

as the Son, and if ſhe does not, the Condition is broken. 

So if one enters into an Obligation on Contract to pay Money, c. onPide Tit. 
two ſeveral Contingencies, the Obligee may have an Action of Debt on the#&-. 
happening of either of them; for the putting in, that he ſhall pay at the 
one or the other, muſt be taken to have been inſerted for the Benefit of the 


Obligee, and the rather, becauſe every Contract is to be conſtrued moſt 


ſtrongly againſt the Obligor. 


3. By 


OO BLEIGAFTILIONS 


| 3- By and to whom to be performed. 


9 E. 4. 13. Though regularly the Condition muſt be performed by, and to thoſe only 
Perk. 1, 785. who are ſpecified in the Contract; yet if there be no Specification, or it be 
| doubtful who was meant, the Law will conſtrue it according to the Inten- 
(a) Lev. 93. tion of the Parties; as (a) if the Condition of an Obligation be, that the 
les ver.) Obligor ſhall make all the Linen the Obligee ſhall wear during his Life, the 
adjudged, Obligee muſt deliver to the Obligor the Cloth of which it is to be made 
for all Contracts are to be interpreted according to the Intent and the Sub- 
ject Matter; and this ſeems the moſt genuine Interpretation in the preſent 
Caſe ; eſpecially, as it did not appear that the Obligor was a Sempſtreſs, or 
ſuch Perſon that uſed to make Linen, and find the Materials. 
Lev: 93. So if a Taylor is bound, or promiſes to make a Suit of Cloaths, the 
per Cur. Obligee ought to deliver him the Cloth; becauſe this is uſual, and not for 
him to find it. 
Lev. 93. But if a Shoemaker is bound to make a Pair of Shoes, he is alſo bound 
per Cur”. to find the Leather, becauſe that is uſual, 
2H.6. 3. b. If the Condition of an Obligation be to pay a leſs Sum, if my (5) Ser. 
Kol. Abr. vant by my Command tenders it to the Obligee, this is ſufficient. 


421. ; 
(3) So if a Stranger tenders for, and by the Aſſent of an Infant above fourteen. Moor 222, pl, 
137. Per Cur, | 


42 E. 3. 13. So if the Condition of an Obligation be to pay 10 l. Cc. it is a good 


b. Performance if he pays it to his Attorney, or the Perſan whom he has de- 
Rol. Abr, puted to receive all Money due to him. 
* So if a Bond, conditioned for the Delivery of 40 Pair of Shoes at Ho/bourn 


2 Mod. 30g. Bridge, within a Month to J. S. a common Carrier, for the Uſe of the 
10 Mod. Obligee, and J. S. did not come to London within the Month, but the, 
110, oo. Obligor delivered them to his Porter ; and it was adjudged a good Per- 
12 Mod. 57. formance; for that the Delivery to the Man was a Delivery to the Maſter, 


— Mod. within the Intent of the Condition. 


488, 564- 
Ld. Raym. 792. Stra. 480, 505, 653. 


If the Condition of an Obligation is to pay 20 J. to the Obligee and 


—ů 92 others, the Pariſhioners of D. (c) it may be paid to any two of them. 


pl. 183. 
(c) Where 
the Condition is to pay Money to Baron and Feme, it may be pleaded to have been paid to the 


Baron only, Goulſ. 73. & vide 2 Sid. 41, | 


Hetl. 115. If the Condition of an Obligation be to pay 10 J. per Ann. after the 
Lit. Rep. Death of the Obligee, to the Executors of the Obligee, for the Uſe of his 
156. Children, and he dies without making any Executors, the Money ſhall be 
Rel Abe paid to his Adminiſtrators. = 

4. But if a Man be bound in 20 J. upon Condition to pay 10 J. to ſuch 
Lit. Rep. Perſon as the _ ſhall name by his laſt Will, and after the Ob- 
173. ligee names no Perſon by his Will, the Obligor is not bound to pay 
Hob. 9. „ jt to his Executors, becauſe the Condition hath Reference to his Nomina- 
Page 71 orion. 

Godb. 192. 


Moor 855. & per Coke, there is a Diverſity, where the Condition is to pay 10 J. to the Aſſignee 
of the Obligee, and where to the Obligee or his Aſſigns ; for in the laſt Caſe it veſts as a Duty 


in the Obligee, and ſhall go to his Executors. 


Rol. Abr. But if the Condition be to leaſe certain Lands for three Lives to the Ob- 
2 1 ligee or his Aſſigns, and after the Obligee demands a Leaſe to be made to 
273 . three Strangers tar their Lives, be ought to make it them accordingly, or 

3 otherwiſe 


a QA 7 J 
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otherwiſe the Condition is broken; for here, by the Word Aſigns, is in- 4 Bulf, 168. 
tended Aſſigns by Nomination; for he cannot have other Aſſigns, in as Bridg- 39- 
much as the Eſtate is not aſſignable before he hath it. 
* 
4. At what Time to be performed. 


If the Condition of an Obligation be to do a local Act to the Obligee, ©: _ 


o which the (a) Concurrence of the Obligor and Obligee is neceſſary ; as 6 Co. 0 5 
to make a Feoffment, and no Time 1s limited, the Obligor hath Time (a) Bur b. 
during his Life to perform it, if not (5) haſtened by Requeſt. though the 

| Condition 
is legal, yet, if it may be performed for the Benefit of the Obligee in his Abſence, as the Acknow- 
ledgment of Satisfaction on Reccrd, c. it ought to be done in convenient Time. Co. Lit. 208. 


6 Co. 30. b. Hard. 10. (5) But when by the Condition the Obligor, Fecffor, Feoffee or 


Stranger, are to do a ſole Act or Labour, which in no Manner concerns the Obligee, Feoffor, &c. 
nor their Benefit; as to go to Reme, &c. they ſhall have Time during Life, and cannct be haſten- 


ed by Requeſt, Co, Lit. 208, 209, b. 6 Co, 31. Leon. 125. 


But when the AQ, by the Condition of an Obligation to be done to the 
(c) Obligee, is of its own Nature tranſitory, as Payment of Money, Deli- Lu 
very of Charters, and the like, and no Time limited, it ought to be per- 203. 


formed in (4) convenient Time. Rol. Abr. 
436. ſeveral 


Caſes to this Purpoſe, (c) So if to be performed to a Stranger. Rol. Abr. 437. (4) Where 
the Condition was, in convenient Time to aſſure the Land for the Maintenance of a School, and 
the Party did not do it in eight Years, adjudged a Breach, Co. 25, b. 


So if the Condition of an Obligation be to pay a leſs Sum, and no Day Cro. Elz. 
of Payment limited, he ought to pay it preſently, ſcilicet, within a conve- 798. 
nient Time. . Rol. Abr. 

If the Condition of an Obligation be to pay ſo much to the Obligee, or 8567 . 
to a Stranger ſuch a Day, if he pays it before the Day, this is a good Per- 5 
ſormance; becauſe Payment before, contains Payment at the Day; and 440. 2 
upon pleading ſolvit ad Diem, ſuch Payment may be given in Evidence. _ Car. 

2 
Cro. Jac. 435. Moor 367: pl. 502, Cro, Eliz. 142. And. 198, Savil 96. Owen 0.4 Dyer 
222, Godb, 10. 2 Sid. 78. 


But after a Breach the Deſendant cannot plead his being ready to pay; 2 Saund. 80. 
as where in Debt on a Bond, conditioned to ſave a Parith harmleſs con- Sid. 444. 
cerning a Baſtard Child, which the Obligor was forced to Father, he pleads 8 
non damnificat” ; they reply that the Child was ready to ſtarve, and that g, x n 
therefore they put it out to nurſe, which coſt them 4 /. Defendant rejoins, ver. Hedges. 
that he was ready to repay the Money, and fave the Parith harmleſs ; upon 
this they demurred, and had Judgment, becauſe the Rejoinder is a Depar- 
ture; for the Defendant ought to have taken Iſſue upon the Child's being 
ready to ſtarve ; for if the Plaintiffs were once at Expence about the Chila, 


and were actually damnified, the Defendant's being ready to pay the Mo- 


ney, will not fave the Condition of the Bond. 


elf the Condition of an Obligation be to do a Thing within a certain Page 711 
Time, the Obligor may perform it on any Part of the laſt Day, before Sun- 3 fl. 4. 14. 


ler, of the Time appointed. But for this 
wide Cro, Eliz. 14, Moor 122, pl. 266. Rol. Abr. 442. 


If the Condition of an Obligation be to deliver to the Obligee 20 Leon. 101. 
Quarters of Corn, the 29th of February next following the Date, and the adjudged. 
2 February hath but 28 Days, he is not bound 10 deliver it till a Leap- 

ear. . 
If 


OBLIGATION Ss. 


ce. Jac. If an Obligation bear Date the 1ſt of May, and the Condition is to pay 
646. a Sum of Money the 15th Day of May next enſuing, this ſhall have Relz. 


. tion to the Day, and not to the Month, fo as to be payable the 1 5th Day 


of Error be. Of May following, and not to 1 5th of May next come Twelve-month, being 
ing brought, (a) a Fortnight after the Date. 

the Partics 

compounded, (4a) But where being payable the next Day, the Court held, that it ſhould have 
Relation to the Menth. Cro, Jac. 677. 


Rol. Abr. So where an Obligation was made the 17th Day of November, and the 
442. Price Condition was to pay 5 J. the 21ſt of November following, and 51. the 2oth 
RTI Of December next after, it was held, that the-firſt 5 J. ought to be paid 
2 Rol. Abr. a "$a , + Five. pai paid the 
251. S. C. 21ſt Day of November next enſuing, and that it referred to the Day, and 
not to the Month. 
Hill. 5 Geo, But it hath been lately adjudged, that a Bond dated 12 May, with Con- 
2. in B. R. dition to pay a certain Sum on the 1 3th of May next following, ſhould have 
Kertle ver. Relation to the Month, and not to the Day ; for it is faid, the Month fol- 
Jones. lowing as well as the Day following, which the preſent Month cannot be, 
and therefore the Money not payable before the 1 3th of May come Twelve- 
month; for theſe Contracts are to be conſtrued ſecundum ſubjetam Mate- 
riam, and the Meaning of the Parties. 
If a Man enters into a Bill obligatory, for the Payment of ſeveral Sums 


— 1 47» f Money at (5, ſeveral Days, an Action ol Debt will not lie till the laſt 


3 Co, 22. a. Day * 


128. b. 
Cro. Jac, 505. Cro. Car. 241, (4) If to pay 207. in Manner following, vix. 10 J. at one Day, 


and 10 J. at another Day, Debt lies not till after the laſt Day, becauſe one entire Duty; but if a 
Man binds himſelf to pay J. S. 10 l. at one Day, and 10/. at another Day, after the firſt Day 
Debt lies for 10/, becauſe it is in itſelf a ſeveral Duty. Owen 42. So if A. makes a Bill to 
B. for the Payment of 20 wiz, 10 J. Sc. and hereby covenants and grants with B. that it he 
makes Default in either of the ſaid Payments, that he will then pay what of the Whole ſhall be 
unpaid ; after Default at the firſt Day, Debt lies for the Whole. Leon, 208, adjudged, 


co. Lit. So upon a Contract, Debt lies not till all the Days of Payment are paſt; 
292. for where there is but (c, one Contract there can be but one Debt, and con- 
3 Co. 22. ſequeutly but one Action of Debt for the Recovery of it. 


4 Co. 94. | | 
5 Co. 51. S. P. (e) But if a Recognizance be to pay Money at five ſeveral Days, after the firft 


Day of Payment Execution lies for the Sum that then ought'to be paid; for it is in the Nature of 
feveral Judgments. Co. Lit. 292. b. And the Law is the ſame of ſuch a Covenant or Promiſe 
to pay Money, Ec. for as often as the Money is not paid according to the Covenant and Promiſe, 
fo otten is there a Breach of the Covenant, or Promiſe, and conſequently ſo otten an Action lies, 


Co, Lit, 292. b. | 


Hob. 178, If a Bill of Debt be brought againſt an Attorney upon three ſeveral 
Kol. Abr. Obligations, and upon Demand of Oyer it appears by the Condition of one 
- ” 1 286. H the Obligations, that the Day of Payment thereof is not yer come; after 
aund, 286, g 8 oy 
S. C. cited, a Verdict ſor the Plaintiff, upon Conditions performed, pleaded, and Coſts 
and Damages given, though the Plaintiff cannot have | 3 adn for this 
Obligation, of which the Day of Payment is not yet come; yet upon 
his Releaſe of Coſts, and Damages, he ſhall have Judgment for the other 
; Obligations. 
* If by Bond, Money be payable by Inſtalments, and in ſuch Manner, 
3 "that the Non-payment of a particular Sum, at a particular Day, makes 
” Page71 2 à Forfeiture of the whole Bond; and accordingly, for the Non-payment of 
ſuch Sum, there is a Verdict for the Plaintiff, finding it the Deed of the 
Party ; though in Strictneſs the whole Bond is forfeited ; yet upon the De- 
fendaut's bringing into Court all that the Maſter ſhall hold to be due, and 
letting the Verdict ſtand as a Security for future Payment, the Court will by 
Rule ſtay all further Proceedings on the ſaid Bond+. 


+ Va. Statutes & 9 W. 3. c. 11. ſ. 8. pop 715. n. 


5. At 


EE 
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5. At what Place to be performed. 


If by the Condition of the Obligation Money be to be paid to the Cro. Eliz. 14. 
Obligee at or before the 29th of September, at ſuch a Place, it cannot Moor 122. 
be tendered at the Place before the laſt Day, unleſs the Obligee is there 22 oe 
ready to receive 1t ; bur if the Obligor meet the Obligee at a Place before — | 


the Day, he may there tender it, and the Obligee ought to receive it. Co. Lit. 2 11. 
Salk. 140. 
REES £7 . S. P. 
If an Obligation be conditioned to be at 4. at a certain Day, there to,, 348 


chuſe two Arbitrators, to be joined to two others to be choſen by the Ob- Marſs ver. 
ligee, to arbitrare all Matters between them, he ought to be there in ſuch a Egmurds. 
Time, that the Arbitrators may be choſen and all ended that Day; and Cro. Eliz. 


therefore his Pleading, that he was there the laſt Inſtant to make his Choice, 549-5, C.- 


. . judgedrh t 
is not ſufficient. | the Plea was 


| | naught; be- 
cauſe he ſhewed not what Hour of the Day he came, or how long he continued there, nor that 
his Arbitrators were preſent there alſo. 


If the Condition of an Obligation be to pay a ſmall Sum, and no Place 21Ed. 4. ö. b. 
is limited, he ought to ſeek the Obligee wherever he may be found; but 3 
if the Condition be to deliver twenty Quarters of Wheat, or twenty Load «Vo M 
of Timber, Cc. to the Obligee, the Obligor is not bound to carry the 
ſame about and ſeek the Obligee ; but the Obligor, before the Day, muſt 
go to the Obligee, and know where he will appoint to receive it, and there 
it mult be delivered. 

If a Place be limited and agreed on by the Parties where the Condition Rol. Abr. 
is to be performed, the Party, who is to perform it, is not obliged to ſeek 445. 
the Party to whom, Fc. elſewhere ; nor is he, to whom it is to be per- 
formed, (a) obliged to accept of the Performance elſewhere. , (a)But he 

| | may accept 
it at another Place. and it is good, Moor 367. pl. 502. 


If the Condition of an Obligation be to pay 10/. at D. ſuch a Day, or21 E. 4. 52- 
ol. at S. ſuch a Day, if he tenders it at D. the firſt Day, the Condition B'9-Condizion 
is faved, 2 

If the Condition of a Bond be to make a Feoffment, it is ſufficient to Co. Lit. z 10. 
tender it upon the Land, becauſe the Eſtate muſt paſs by Livery. b. Allen 24, 

25. Style61- 

If the Condition of an Obligation be, to appear coram Juſticiariis apud Rol. Abr. 
Meſimonaſterium, he ought to appear in C. B. and not in B. R. for this is 545- Muſ- 
not the Stile of the King's Bench, | 1 

EKRKobinſon. 

If a Man is bound to pay 20 at any Time during his Life, at a Place Co. Lit. 2 17. 
certain, the Obligor cannot tender the Money at the Place when he will, ro Dyer 354. 
for then the Obligee ſhould be bound to perpetual At: endance; and there- ob. 158. 
fore the Obligor, in reſpect of the Uncertainty of the Time, muft give 8 Co. 92. b. 
the Obligee Notice, that on ſuch a Day, at the Place limited, he will pay Salk, 2 14. 
the Money, and then the Obligee muſt attend there to receive it. pl. 1. 

* By the Condition of an Obligation, a Maſter is bound to make his Ap- -% Raym. 
prentice free, on Requeſt, at the End of ſeven Years; and in Debt on thissp, * 
Obligation the Maſter pleads, that ad finem of the ſaid ſeven Years, or after, , * 7 4 ' 
till the Time of Action brought, he was not requeſted ; and it was held, , 59. Firz.« 
that in this Caſe the Requeſt was material, being Part of the Condition ; Hugh ver. 
and Holt held, that the Requeſt here ought to have been on the moſt con- Pennington, 

Vor. III. | 3F -  venient® Salk, 585. 


„ 


8.0. adjudg- venient Time of the laſt Day of the ſeventh Vear, and that it would come 
ed per tetam too late the next Day; but Powell inclined, that a Requeſt in a Day or two 


Curiam, on a after the ſeven Years would do well. 

Writ of Er- | 

ror of a Judgment in the Marfhal's Court for the Plaintiff, and the Judgment there reverſed, 2 
Ld, Raym. 1094. 3 Salk, 309. pl. 1. | | 


6. What the Obligee muſt do in order to intitle him to take Advantage of 
the Breach ; and herein of Notice, Requeſt, Sc. 


Brownl, 13, Herein we muſt take Notice of a Diverſity in the Books between a 

l Bond for doing a col lateral Act and a Bond which creates a Duty ot itſelf; 

& Mod. _ that in the firſt Caſe, Notice or Requeſt muſt be averred, though not in tle 
laſt : Alſo, whenever the Condition is to do a Thing when thereunto rc- 
quired, or if thereunto required, there the Reqꝗueſt is Pari of the Condition, 
and to be averred, . 

Bro.Neticerz, As if the Condition of an Obligation be, to account before ſuch Auch 

Cro, Jac. tors as the Obligee will aſſign ; the Obligee, upon his aſſigning Auditors, 

397, ought to give Notice to the Obligor ; ſo where a Man is obliged to account 

$ Co. ga. b. hen he thall be thereunto required ; there muſt be a reaſonable Time and 
Place appointed upon the Requeſt, 

8 E. 4. 15. So if one be bound by Obligation to enfeoff ſuch Perſons as the Obligee 
ſhall name; the Obligee is bound to name the Perſons, and give Notice 
thereof to the Obligor. 

Vent, 35,78, In Debt upon a Bond conditioned to ſave harmleſs from twelve Bond; 

Sid 442. entered into to the King's Majeſty for Cuſtoms ; and ſo Debt againſt an 

2 3*9- Under-Sheriff, upon a Bond conditioned to ſave harmleſs the High Sheriff, 

» Sy and a ſmall Breach alledged ; reſolved, that it was not requiſite that the 
Defendant ſhould have Notice of the Damage, for he muſt fave harmleſs ar 
his Peril. 

Rol. Abr. If the Condition of an Obligation be, to pay a Sum at a certain Day, the 

458, Obligor muſt tender it without any Demand]; ſo if a Perſon be bound to be 
attendant on another at all Times when he comes to his Manor of D. he is 
bound to take Notice when he comes to his Manor of D. at his Peril. 

P 1 Alſo, where the Obligor or Covenantor has diſabled himſelf to perfor: 

Moor 4 52. the Act, though before Notice and Requeſt were neceſſary, yet hereby are 

pl. 619, they diſpenſed with, and the Obligation forfeited. 

Cro, Eliz. 

450, 479. Poph, 109. Hatt. 48. Winch 29, 30. 


r As if A. leaſes to B. for twenty-one Years, and covenants, at any Time 
Fir Anthory curing the Life of B. upon Surrender of the old Leaſe, to make a new Leaſe, 
Maine ver for the Reſidue of the Term; and after A. leaſes to a Stranger; though . 


Set. by the Words of the Indenture, ought to do the firſt Act. yer, becauſe 4. 

Cro. Eliz. hath diſabled himſelf to make a new Leaſe, B. ſhall not be obliged to ſur- 
Soak 06 render his old Leaſe, without Poſſibility of a new Leafe 3 but may bring 

Moors 5e. pl. Covenant, without making any Surrender. 

619. 8. C. 


adjudged, that Covenant tay, without making any Requeſt, though by the Covenant the new 
Leaſe was to be made upon Requeſt. | 1 


Co 21. per So if A. covenants to enfeoff J. S. upon Requeſt, and after enfeoffs an- 

_— other, J. S. mav have Covenant, without making any Requeſt. 

*Page 714 * If the Condition of an Obligation be (2) to levy a Fine ro the Obligee, 
he is not bound to levy it, if the Obligee does not ſue a Writ of Covenant 

Pol. Abr. againſt hun, | If 


422, 458. ö 
S. P. cont, (a) So it the Condition be, that a Stranger ſhall levy a Fine to the Obligee. Hutt. 
48. Winch 30.80 if the Condition be to acknowledge a Judgment to J. S. he muſt ſue out 


an Original, Winch 30. Hutr, 48, | 


0.3 11-64 7-4 0. 


If the Condition of an Obligation be, to pay all ſuch Coſts as ſhall be Vent. 71. 
ſtated by two Arbitrators, by the Obligor and Obligee to be choſen ; the 
Obligee (5) muſt chuſe an Arbitrator before he can ſhew any Fault in the (3) So if the 
Obligor. | Condition 


be to inrol a 
Deed in Cuild. hall, he is not bound to do it before Requeſt made by the other. 39 E. 3. 3. 


Rol. Abr. 458. 


If the Condition of an Obligation be, that whereas the Obligor is Leſſee Rol. Abr. 
for Years from the Obligee of certain Lands, if he renders up the Poſſeſſion 465. 
of the Land at the End of the Term to the Leſſor, his Heirs or Aſſigns, ys e 
upon Requeſt, then the Obligation ihall be void, &c. and after the Leſſor Pas we 
afſigns over his Reverſion, and the Aſſignee, at the End of the Term, re- judged. 
queſts him to render up the Poſſeſſion to him; he is bound to do ig, with- 
out any Notice given him that he is Aſſignee; for he ought to take Notice 
thereof at his Peril, in as much as he hath bound hiniſelf to render it up to 
the Aſſignee. 

If the Condition of an Obligation be, that if the Obligor, with two others, Rol. Abr. 


make, and upon Requeſt ſeal to the Obligee an Obligation of 401. then, 455. Steel's 


Sc. it is ſufficient for the Obligee to make Requeſt only, without tendering Caſe, . 
3 ; 2 2 — Cro, Jac .6 52. 
any Writing to them, for he ought to do it at his Peril. m 


adjudged. 
7, How the Breach muſt be aſſigned and ſet forch, and the Manner of judg 
| pleading Pertormance, and in Bar. 


The uſual Way of declaring and ſetting forth the Breach on a Bond is, Cro. Iac. 420. 
that the Defendant per ſcriptum ſuum obligatorium frgillo ſus figillatum ac- Cro. Eliz, 
knowledged, c. and therein to lay a Place where it was made, that it may Af , 
receive Trial, in caſe it be denied; alſo it is uſual to ſay that the Bond 2 Me 
was ſealed and delivered; but this has been held not to be of Neceſſity, and La. Reyes. . 
to be cured by pleading over, the calling it {criptum ſuum cbligatorium im- 336, 763. 
plying ſo much; but it hath been held, not to be ſufhcient for the Plaintiff 2Ld. Raym. 
to declare quod reddat ei ſo much, without adding us ei debet & injuſte 43. 


detinet +. T A Profert 

is neceſſary, 
which is uſvally in this Form in B. R. at the Beginning of the Declaration, where it's by Bill, af- 
ter mentioning Deſendant to have become bound by ſuch a Bond or Writing obligatory, Plaintiff 
adds, Which Bond or Writing obliratory, ſealed with the Scal of the Defendant, he the Plaintiff nos 
brings into Court here, &c. In C. F. or by Original in B. R. Plaintiff at the End of his Declaration 
ſays, And the ſaid Plaintiff now brings into Court bere the ſaid Bond, &. 


(e) In an Action of Debt for Part of a Debt upon Contract or Obligati-(c) Cro. Jae. 
on, the Plaintiff muſt acknowledge Satisfaction of the Reſidue; for there 8c 8 
muſt be no Variance from the Specialty; but (4) in Debt upon two Bonds, . ar. 43 

. a | . 57. 
the Plaintiff in his Declaration may acknowledge the Payment of 101. in , vern. 129. 
Part, without ſhewing upon which Bond it was paid; for it is immaterial, (4) 3 Bulſt. 
and can no way prejudice the Defendant ; alſo the Money might have been 244. 


paid generally, without any Application to either Bond. Joy Rep, 


In Debt on a Bond with Condition, the Plaintiff may declare generally x, ** 
and it is on the Defendant's Part to thew the Condition, which goes by Way Sai. 326. 
of Defeaſance ; and if he demand Oyer and demur, the Plaintiff ſhall have f That & on 


Judgment. the Bond a- 
lone, without taking Notice of the Condition. 


Error upon a Judgment in Debt, upon an Obligation of 600 J. the Error Cro. Jae. 315 
aſſigned was, that there was not a ſufficient Breach alledged ; for the Con- N ver. 
dition being that he ſhould enjoy ſuch Lands without Eviction, the Breach ! Aaber. 

3 F 2 i Was 
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Page 715 *was aſſigned in the Recovery by Verdict in Ejectment, upon a Leaſe made 

by one E. and does not ſhew what Title E. had to make the Leaſe, but 
Mod 298. avers, that E. had a good Title; and it might have been, that he had Title 
S. C. cited, from the Plaintiff himſelf after the Obligation made; and therefore he 
and allowed ought to have ſhewed a good and Eigne Title before the Leafe made; ff 


3 wm per Cur. The Replication is ill; for it ought to (a) comprehend a full and 


3 Mod, 145. manifeſt Breach, otherwiſe it is not good. 


Vent, 84. | 
2. Lev. 37. but 3 Lev. 325. Mod. 66, ſeems contra; and there ſaid by Jones, that, fince this 


Caſe, the Statutes 21 Jac. 1. c. 13. and 16 & 17 Car, 2, c 8, have greatly ſtrengthened Verdicts. 
(a) That in Debt upon a Bond to perform Covenants, the Replication muſt ſhew a certain Breach ; 
but in Covenant, it is ſufficient to aſſign a general Breach, Salk. 139. pl. 5. Ld. Raym. 478. 


Salk. 140. Tf the Condition of an Obligation be to deliver, before the 5th of Jan. 
pl. 6. twenty Quarters of Corn out * a Sip into a Barge, to be brought by the 
Ld. Raym, piaintiff to receive the ſaid Corn ; and he aſſigns for Breach, that he did not 
12 Mod, deliver it 5 Jan. it is good; for when one is obliged to deliver, and the other 
421. to accept, it thal] be preſumed, that the Plaintiff was there before the Time, 
| ready to accept the Corn with his Barge. 
Sid, 307. If the Breach be aſſigned after the Action brought, it is ill; as if in Debt 
Champion on an Obligation for Non-performance of Covenants, the Plaintiff replies, 
and affigns a Breach in Non-Payment of Rent the 20th of June 17 Car. 2. 


— and the Bill was filed Trin. 1 7 Car. 2. which Term ended the 1 4th of June; 


ter ſays that this was held ill. 


If the Obli- 
gation be for Payment of Money, and the Money becomes payable pending the Action. this 


makes the Action good; ſecus where the Condition is for Peiſormance of Covenants; wide Cro, 
Eliz, 325, 4 Leon. 98. Keb. 106. 


Sid, 300 It is ſaid, that in an Obligation for Perſormance of Covenants, the 
Fentins ver. Breach ought to be more preciſe and particular than in Actions of Cove- 


—4 — nant; but that yet if what is material, and the Subſtance, is alledged, it is 
132. fufficient ; as where the Condition of an * was, that the Deſen- 
dant, a Bailiff, ſhould not let at large any Priſoner arreſted, without Li- 
cence of the Plaintiff an Under-Gaoler ; and the Breach aſſigned was, that 
the Defendant had let at large ſuch a one, whom he had arreſted at VMeſ- 
min ſter, without Licence, Ec. this was held ſufficient, though the particular 
Time and Place were not fet forth, the Eſcape being the material Part of 

the Covenant or Condition. rol he 
Cro. Jac. If the Replication be repugnant to the Declaration, it makes the Decla- 
2 ration ill, becauſe the ſubſequent Pleading falſihes the Declaration; as if 


Band. 116, 4 Man declares on a Bond made 1 Martii, if the Plaintiff replies, that the 
Bond was delivered 30 Martii, this falſifies the Declaration; becauſe it 
could not be made the firſt ; ſo if the Rejoinder falſifies the Bar, the Bar 
is vitious. | 

2 Vent. 156. In Debt on a Bond, with Condition for Performance of ſeveral Things, 
the Defendant pleads quod conditio ejuſdem facti nunguum infracta fuit per ſe 
ibſum, Ac. and held an ill Plea ; becauſe, for faving the Bond it is neceſ- 
fary for the Defendant to ſhew how he hath performed the Condition; and 
this Sort of Pleading was never admitted. 

Lev. 302, So if he had pleaded performavit omnia +, it had been ill; for the Parti- 
culars being expreſſed in the Condition, he ought to plead to each particu- 
larly ; but if the Condition were for Performance of Covenants in an Inden 


+ Wherever ture, Performance generally were a good Plea f. Debt 


Defendant 
pleads Performance, Plaintiff muſt aſſign an abſolute Breach; but this is not neceſſary, if 


he pleads a collateral Matter as a Releaſe, Tryon v. Carter, M. 8 Geo, cited and agreed 
to, Fletcher v. Henningten, P. 33 Geo. 2. 2 Bur, 944. t Defendant cannot plead 
Conditions performed, to a Bond for Performance of Covenants, without Oyer of the Deed, 


Which contains the Covenants, R. 1 Sid, 50, 97, 425. 1 Vent. 37. R. Al. 72 
An 


R. 1 Saund. g. 
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Debt on a Bond conditioned to deliver Goods on fuch a Day ; the De-Lev. 145. 
ſendant pleads, that he delivered them according to the Form of the Con- Nelſ. Lutw. 
dition; the Plaintiff demurred, becauſe he ought to have pleaded expreſly, 268. 


according to the Words of the Condition, that he delivered them on the 


Day; and the Court inclined to that Opinion. —(a) $0 in Debt on a Bond (a) 3 Lev. 

conditioned to pay a Sum of Money at D. ſuch a Day, the Defendant *+>* 

pleads Payment at the Day ſecundum effetum conditionis ; the Plaintiff de- 

murred ſpecially, becauſe he does not ſay where he paid it; and it was 

* held to be Form at leaſt ; the Plaimtiff having demurred ſpecially had *Page 516 

Judgment; (6) and generally, where Performance is pleaded, it ought to 5) 2 Salk 

be pleaded in the Words of the Condition. — pl. 22. 
2 Ld. Raym, 1138. Salk, 208, pl. 8. 6 Mod. 157, 197. 


In Debt on an Obligation for Payment of Money, &c. the Defendant 3 Lev. 104. 
pleads, that at the Time and Place peratus fuit to pay the Money, but that 
no Body was there to receive it; and held ill, on a general Demurrer, for 
want of an ovtulit ſolvere; for the Tender only is traverſable, not the 
Paratus. | 

in Debt on an Obligation by a Maſter of a Ship againſt a Merchant, for Vent. 196. 
performing of Agreements in a Charter party; the Declaration was, & ad Cro. Eliz, 
per formationem conventionum ex parte dicti mercatoris obligaſſet ſe dio ma-? x 8 
giftra, &c. Adjudged inſufficient, for want of the Word 1p/e, or 1p/e præ- x4. & »v; < 


dic mercater obligaſſet, Fc. | Tit, Amends 
ment and Jeeffails, 


In Debt on a Bond with Condition, the Defendant pleads a collateral Lev. 55, 84. 
Plea, which is inſufficient ; the Plaintiff demurs, and had Judgment with- 3-*V-27, 24+ 
out aſſigning a Breach ; for the Defendant by pleading a defective Plea, by 
which he would excuſe his Non-performance of the Condition, faves the 
Plaintiff the Trouble of aſſigning a Breach, and gives hun Advantage of 


putting himſelf on the Judgment of the Court, whether the Plea be good 


or not; but if the Plaintiff had admitted the Plea, and made a Replication 
which ſhewed no Cauſe of Action, it had been otherwiſe ; but if the Repli- 
cation were idle, and the Defendant demurred, yet the Plaintiff ſhould haye 
Judgment, without aſſigning a Breach. 

And in all Caſes of Debt on an Obligation with Condition, (that of a galk. 138. pl. 
Bond to perform an Award only excepted) if the Defendant pleads a ſpecial 2. vide Tit. 
Matter, that admits and excuſes a Non- performance, the Plaintiff need only Arbicraments 
anſwer, and falſify the ſpecial Matter alledged; for he that excuſes a Non- 
performance admits it, and the Plantiff need not ſhew that which the De- 


| tendant hath ſuppoſed and admitted. 


But if the Defendant pleads a Performance of the Condition, though it be galk. 138. 
not well pleaded, the Plaintiff in his Replication muſt ſhew a Breach ; for pl. 2. 
then he has no Cauſe of Action, unleſs he ſhew it; and this Difference will 


give the true Reaſon, and reconcile the Caſes in the (e) Margin. (s) Lev. 55, 
84, 226. 
Saund, 102, 159, 317. 3 Lev. 17, 24. Vent, 114, Cro. Eliz, 320, Yely, 78. 


In Debt on an Obligation to pay for what Goods an Apprentice ſhall Lev. 194. 
waſte ; the Plaintiff in Pleading need not ſhew what the Goods were, for he 
is to recover the Penalty of the Bond; otherwile in Covenant. 

Pleading the Breach of a Condition of a Bond, eo quod it was not paid, $aund, 116. 
Sc. is a good Affirmation ; as in Avowry, & quia the Rent was Arrear, is 2 Vent. 278, 


good Lev. 80 


And he muſt make a Prefert in Cur' of the Deed, otherwiſe it will be bad on a ſpecial Demurrer. 
If the Condition of the Bond be to do ſeveral Things, the Defendant canno 
plead Perforaiance generally, tho? all are in the Affirmative, but ſhall anſwer ſpecially to eve 
Particular, R. 1 Lev. 303. R. Kel. 95. b. R. 1 Sid. 215. ide allo, Mo. 591, 2 Me 
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good; fo in all Aſumpfits on collateral Promiſes to pay on Requeſt, /icer 
ſuch a Day and Place he requeſted, is an Affirmation, and traverſable. 

2Lev.12,75. Pleading a Bond by a Teſſatum exiſtit is not good, though it be with a 

Saund. 275. ic in Curia prolat”. . 

3 Lev, o. Debt on an Obligation conditioned to perform Articles; the Defendant 
demands Oyer, and then pleads the Articles and Performance; the Plaintiff 
prays they may be entered in ec werba, and then demurs ; becauſe the De- 
fendant 1n pleading the Articles omitted Part ; and the Plaintiff had Judg- 
ment; for perhaps he might have aſſigned the Breach in thoſe omitted, of 
which Advantage he 1s by this Means deprived. 

Salk, 172. In Debt on a Bond, with Condition to exkibit an Inventory to the 

* Eccleſiaſtical Court before ſuch a Day, it is not enough for the Defend- 
ant to plead, that there was no Court held, but he muſt plead alſo that 
he was there ready; for he muſt ſhew that he has done all that could be 
on his Side toward a Performance. So if the Condition were to levy a 
Fine in Od. Hill. by which the Obligee is to ſue out the Writ of Cove- 
nant ; it 1s not enough for the Defendant to plead, that no Writ of Co- 

Page 717 * venant was ſued out, but he muſt plead that he was there ready at the 
Day, and no Writ cf Covenant was ſued out; fe if the Condition were to 
pay Money to 7. S. at a certain Time and Place, it is not enough for the 
Defendant to ſay that the Obligee came not, without ſaying that he was 
there ready and offered, Ec. 

Salk, 180. In Debt on a Bond, the Defendant may have ſeveral Pleas in Bar; as if 

pl. 9. the Plaintiff ſue as Executor, the Defendant may plead the Releaſe of the 

2 Ld. Raym. . Peſtator for Part, and for the Reſidue the Releaſe of the Plaintiff; ſo he 


— NT may plead Payment as to Part, and as to the Reſt an Acquitrance, 
34. pl. 5. FINE | 2 
Noy 56. In Debt on an Obligation, if Not guilty be pleaded, and there be a 


Cro. Eliz. Verdict for the Plaintift, it is aided by the 16 & 17 Car. 2. cap. 8. becauſe 
773. being an ill Plea, and a falſe one, the Plaintiff vught to have his Judgment, 
2 Jon. . both for the Badneſs of the Plea, and for its Falihood ; but though the 
Verdict had been for the Defendant, yet the Plaintiff ſhould have Judg- 

ment, becaule the Declaration is not anſwered by the Plea. TS 4 
ro, Jac. In Debt on a Bond conditioned for the Payment of 105 J. the Defendant 


885. pleads Payment of 100 J. ſecurdi formam & efeftum Cunditionis; the 

8 Car. Plaintiff replies, nm ſoluit predict 105 J. this is an immaterial Iſſue not 

593. aided by the Statute ; tor the Plaintiff has not traverſed the ſame Payment 
that is in the Defendant's Plea, Sr 

Cre. fac, In Debt on zu Obligation, the Defendant pleads Payment of 50 J. 14 

_ 282 Juni 11 Jac. according to the Condition; the Plaintiff replies, quod non 


* folyit 50 l. predi” 14 Aug anon ſupradia”, quas ad eundem diem ſolviſſe 
debuiſſet, & fc, Te. the Verdict found, guod non ſolvit.predid 14 Junii, 
prout the Defendant had alledged. Ihe Objection here was, that no Iſſue 
was joined; becauſe they do not meet in the Time the Money was paid, 
but the Word Auguſt being plainly Surpluſage; for when he ſaid guad non 
ſolvit predi® 14 the, it is a ſufficient I'raverſe, without the Word Augu#t ; 
and Avguft is plainly repugnant io the Word predi@ tor predic? refers to 
June; and ſuch Surpluſage, being a Repugnancy to what was before ma- 
terial, was idle and void. 

Cro, Jae, If one declare on a Bond made 1 Martii, if the Plaintiff replies, that 
n 0 the Bond was delivered 30 Marti, this talſißes the Declaration, becauſe it 
a could not be made the firſt, and is thereſore vitious. = 
. In Debt on an (a) Obligation the Defendant cannot plead Nilil debet, 

Hob. 218. but muſt deny the Deed by pleading Non eff factum; for the Seal of the 


250, : 


* . . * . Q . * 2 
(4) But if Party continuing, it muſt be diſſolved eo Ligamine quo Ligatur. 


the Debt be 
due by £mple Contract, then he may plead Nil delt; for it does not appear that there is any Debt 


Continuing. 2 Inſt. 65 2. Hob. 218, Ic 


* 
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If the Condition of an Obligation be, that the Defendant ſhall diſcharge Carth. 375. 
or acquit, or free the Plaintiff of or from ſuch a Bond, or Rent or Action, 
or from any other particular Thing aſcertained in the Condition, there the 
Negative Plea Non damnificatus, is not good, becauſe the Defendant hath 
undertaken to do an AR in Diſcharge of the Plaintiff ; bu: where the Con- 
dition is only to free, or to diſcharge or indemnify the Plaintiff from a 
Damage, or Coſt or Trouble which ſhall or may happen by Reaſon of ſuch 
Bond, Rent or Action, or other particular Thing therein mentioned; in 
ſuch Caſe the Negative Plea is ſufficient, becauſe it doth not appear that any 
Damage bath happened to the Plaintiff; and if no Damages have hap- 
pened, then it is impoſſible tha the Defendanr ſhould flew in the Affirma- 
tire the Manner how he had freed or diſcharged the Plaintiff ; therefore it 
ies on the Part of the Plaintiff, by way of Reply to ſhew wherein he was 


damnihed +. In Actions 


| on Bonds for 
Non-pertormance of Covenants, Pijaintit may aflign as many Breaches as he thinks fit. 8 & 9 
W.4,6,:.12- [-$, Jury may affeſs Damages,—Defendant paying Damages Execution ſhall be 
ſtayed, but Judgment to remain to antwer any further Breach, and Plaintiff may have a $cire 
facias againſt Detendant, Mid. 
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(A) Of the Nature of an Office, and the ſeveral 

Minds of Offices. | 
Carth. 478. IT is ſaid, that the Word Officium principally implies a Duty, and in 
(a) N | the next Place the (a) Charge of ſuch Duty; and that it is a Rule, 
3 that where one Man hath to do with another's Affairs againſt his Will, 
therefore the and Without his Leave, that this is an Office, and he who is in it is an 


Statute 3 Officer. 


ac. 1. e. 1 
— chan no Popiſh Recuſant ſhall exerciſe any Office or Charge, 5 Mod, 431. 


a Place of 


»* Pageyig * There is a Difference between an Office and an Employment, every Of- 
2 Sd. 142, fice being an Einployment; but there are Einployments which do not come 
under the Denomination of Offces; ſuch as an Agreement to make Hay, 
plough Lend, herd a Flock; &c. which differ widely from that of Steward 
| of a Manor, &c. 
2 Int, 32, By the antient Common Law, Officers ought to be honeſt Men, legal 
456. and ſage, & qui melius ſciat & poſſit officio illi intendere ; and this, lays my 
Lord Coke, was the Policy of prudent Antiquity, that Officers did ever give 
Grace to the Place, and not the Place only to grace the Officer. a 
Carth. 479. Officers are diſtinguiſhed into Civil aud Military, according to the Nature 
of their ſeveral Truſts. | 
Carth. 479. Offices are diſtinguiſhed into thoſe which are of a public, and thoſe 
which are of a private Nature; and herein it is faid, that every Man is a 
Public Officer ; who hath any Duty concerning the Public; and he is not 
- the leſs a Public Oihicer, where his Authority is confined to narrow Limits ; 
becauſe it is the Duty of his Office, and the Nature of that Duty, which 
makes him a Vublic Officer, and not the Extent of his Authority. 
Sd. o, 152. It hath been held, that the Commiſſioners for purging Corporations could 
Ley, 75- not take Notice of or remove an Attorney of a Court, it not being a Pub- 
ens. lic Office in which the Government was concerned. 
i ur/t"sCaſe, | 8 
Mod. 431. It hath been doubted whether the Cenſor of the College oſ Phyſicians, 
C:rth. 478, be ſuch an Officer as is compellable to take the Oaths preſcribed by the Sta- 
- Le Kirgves, ture 25 Car. 2. cap. 2. (poſt. 726.) it being urged, that the Over-ſight and 
ati, Inſpedtion of Medicines was of a private Nature; and that no Offices were 
within the Intent of that Statute, but ſuch as related to the Revenue, or to 
the Conſervation of the Peace; and that particular Powers created for par- 
ticular Purpoſes were not within that Statute, 


Alſo 


2 
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Alſo · Offices are diſtinguiſhed into ancient Offices, and thoſe which are of 9 Co. 97. 
(a) new Creation; and herein it is obſervable, that conſtant Uſage hath not Cro. Elis. 
only ſanctified the firſt Eſtabliſhment of ſuch antient Othices as have exiſted 636. | 
Time out of Mind, but alſo hath preſcribed and ſettled the Manner in Rol. Abr. 


which they have and are to continue to exiſt, in what Manner to be exer- Cro. Car. 
ciſed, how to be diſpoſed of, Ic. 5 
2 Co. 16. 


Show. 436. (a) No Officer, that is conſtituted by Act of Parliament, hath more Authority than 
the Act that creates him, or ſome ſubſcquent Act of Parliament, doth give him; for he cannot 
preſcribe as an Officer at Common Law may do, 4 Inſt, 267- 


There is alſo another Diſtinction of Offices into ſuch as are Judicial, and Jon. 109, 
ſuch as are Miniſterial Offices only; the firſt, relating to the Adminiſtration Dav. 35. 
of [uſtice, or the actual Exerciſe thereof, muſt be executed by Perſons of ? Co. 97. 
ſuthcient Capacity, and by the Perſons themſelves to whom they are granted; 
and herein alſo ancient Uſage and Cuſtom muſt govern, 


"EE e FFF 


(B) Offices by what Authozitp created. 


4 | HE King is the univerſal Officer and Diſpoſer of Juſtice within this [3 on 116. 
Realm, from whom all others are ſaid to be (6) derived ; but yet he 2 * 
cannot create any new Office inconſiſtent with our Conſtitution, or preju- Carth, 478. 


dicial to the Subject. (5) Offices 

are ſaid to 
be in the King, where the King may grant or nominate to the Office, but hath not the Office in 
him to uſe or execute, Co, Lit. 3, b. 2 Vent, 270. 


There are three Things, ſays my Lord Cole, which have fair Pretences, * Page 720 
yet are miſchievous ; 1½, New Courts; 24, New Offices; 3d, New Cor- 2 Init, 540. 
porations for Trade; and as to new Offices, either in Courts or out of them, 
theſe, he ſays, cannot be erected without Act of Parliament; for that un- 
cler the Pretence of the common Good, they are exerciſed to the intolerable 
Grievance of the Subject. 

An Office granted by Letters Patent for the ſole making of all Bills, Jon. 231. 
Informations and Letters miſſive in the Council of York, was held unrea- 12 ver. 
ſonable and void. I”. 

One Chute petitioned the King to ere& a new Office for regiſtering all Co. 116. 
Strangers within the Realm, except Merchant Strangers, aud to grant theand ſeveral 
ſaid Office to the Petitioner with or (c) without a Fee; and it was reſolved —_— 
by all the Judges at Serjeants-Inn, that the Erection of ſuch new Offices, Purpoſe. 


for the Benefit of a private Man, was againſt all Law of what Nature (e) it hath 
ſoever. 8 | | | deen held 

clearly, that 
in the Conſtitution of a new Office or Officer, it is not neceſſary that an annual or caſual Fee 
ſhould at firſt be annexed to ſuch Office, Moor 809, | 


King E. 4. by his Letters Patent bearing Date 10 O#. Anm 15, of his4 Inſt. 200. 


Reign, reciting, that whereas there was no Office of the Chancellor of the 4 i 


Garter, that there ſhould be ſuch an Office of the Chancellor of the Garter, 5, liſpury's 
and that none ſhould have it but the Bithop of Saliſßury for the Time being, cafe. 
we will and ordain, that Richard Beauchamp, now Biſhop of Saliſbury, ſhall Moor 808. 
have it for his Life, and after his Deceaſe, that his Succeſſors ſhall have its. C-. 
for ever ; and amongſt divers other Points it was reſolved unanimouſly, 


that 
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(3) So if the that this Grant was void ; (4) for that a new Office was erected, and it was 
King grants not defined what Juriſdiction or Authority the Officer ſhould have, and 


an Office bytheretore for the Uncertainty it was void, 

the Name of | . 

an Office cum feadis inde ſpectantibus, and it appears to the Court to be new, the Grant is void, 9 E. 
4 10. 2 Sid, 141. . | 


Hob. 3. The King cannot grant to any Perſon to hold a Court of Equity, though, 
he may grant Yenere placita ; for the Diſpenſation of Equity is a ſpecial Truſt 
committed to the King, and not by him to be intruſted with any other, 
except his Chancellor, 


er EE IIS — 


— 


(c) Who hath a Right of granting oz aſſigning 
an Office; and herein of one Office s being inci⸗ 
dent to another. 87 | 


4 Co. 32. Here-ever one Office is (c) incident to another, ſuch incident Office 
Mitron's is regularly grantable by him who hath the principal Office; and on 
4 1 g this Foundation it hath been held, that the King's Grant of the Office of 


Houſe or County-Clerk was void, it being infeparably incident to the Othce of She- 
Land be- riff, and could not by any Law or Contrivance be taken away from him. 
Jong to an | | 

Office, by the Grant of the Office by Decd the Houſe or Land paſſeth, as belonging thereunto. 
Co. Lit. 49, a, Vaugh. 178, cited. | | 


So the Office of Chamberlain cf the King's Bench Priſon is inſepa- 
| os 439. rably incident to the Office of Marſhal ; and therefore a Grant of the 
Ld. Raym, Office of Marſhal with a Reſervation of the Office of Chamberlain, is 


611. void. | 
12 Mod. 
434. Per Het C. J. Leon. 32G, 521. Like Point. 


* Page 721 80 it hath been reſolved, that the Office of Exigenter of London and 
other Counties in England, is incident to the Office of Ch. juſt. of C. B. 

Dyer 175.2, and that therefore a Grant thereof by the King, though in the Vacancy of 

pl. 25, a Chief Juſtice, is null and void. 

And, 152. 

& wide Show, Par, Ca, Sir Rowland Hol;'s Caſe, 


2 Inſt. 425. My Lord Cle ſays, that the Juſtices of Courts did ever appoint their 

4 Mod. 173. Clerks, ſome of which after by Preſcription grew to be Officers in their 

— Caurts; and this Right which they had of conſtituting their own Officers, 
is further confirmed to them by Weftm. 2. 13 Ed. 1. cap. 30. the Reaſons 
whereof are twofoid, 1/7. For that the Law doth ever appoint thoſe who 
have the greateſt Knowledge and Skill, to perform that which is to be done. 
2dly, The Officers and Clerks are but to enter, inrol, or effect that which 
the Juſtices do adjudge, award or order ; the inſufficient Doing whereo! 
maketh the Proceeding of the Juſtices erroneous, than the which nothing 
can be more diſhonourable and grievous to the Juſtices, and prejudicial to 
the Party. 


(D) Of 
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D) Of the Gzant of Offices by Eccleſiaſtica] 
Perſons. 


ERE it will be proper to take Notice how far Bithops, and other Co. Lit, 44. 
Eccleſiaſtical Perſons, may grant Offices to bind their Sueceſſors, and a. 

how far not: wherein the Rule is, chat ſuch Oikces as are ancient, and of Co. 58, 61. 

Neceſſity to be exerciſed by ſome other Perſon, they may grant, together ef of 

with the antient Fee for exerciſing thereof; and as theſe Offices are oo ua 

within 32 H. 8, cap. 28. to be granted by the Biſhops or other Ecclefiaſtical Cro. Car. 

Perſons ſolely ; fo neither are they conſtrued to be within the Reſtraint 4g. 

of 1 Eliz. cap. 19. & 13 Eliz, cap. 10. and therefore remain perfectly at Le. 71, 78. 

the Common Law, and by Conſequence, to bind the Succeſſors, mutt be 

confirined in the fame Manner as all other Grants or Alienations of Eccle- 

ſiaſtical Perſons at Common Law mult have been; and theſe Grants ap- 

pear generally to have been made for the Life of the Grantees ; for it were 

too ſevere and rigid a Conſtruction, to confine them to be made determin- 

able on the Death, Tranſlation, or other Promotion of the Biſhop, Dean, 

tc. who made them; and would diſcourage Men of Ability and Capacity 

to undertake the Exerciſe thereof; and to grant ſuch Offices for twenty-one 

Years, or any other Term of Years, would introduce many Inconveni- 

encies, by letting in Executors, Strangers, and other unqualified Perſons 

to the Exerciſe thereof; and therefore any Grant of ſuch Offices for Years, 

ſeems againſt the Policy of the Common Law and the Benefit of the Suc- 

ceſſore, which thoſe Statutes intended to provide for, and by Conſequence 

will not bind thein. 

But if ſuch Offices have been anciently granted to one for Life, this 10 Co. 61. 
induces no Neceſſity of their being granted to two for their Lives; and Cro. Car. 
therefore ſuch grant to two for their Lives, will not bind their Succeſlor, 49. 
though one of the Crantees thould die in the Life of the Grantor, ſo as ** Soe. 
there were but one Lite in being againſt the Succeſſor; becauſe by ſuch 
Grant to two the Grant was faulty in its Foundation, and therefore ſhall 
not be helped by any Accident after : So if the Office hath been antiently 
granted to one with an antient Fee, and after a Grant is made to another in 
Keverſion, after the Death of the nrſt Grantee ; this ſhall not bind the Sue- 
ceſſor, for there can be no Neceſſity urged to juſtify this; befides that, the 
Grantce in Reverſion, by Sickneſs or other Accident, may become incapable 
to exerciſe ſuch Office before it comes into Poſſeſſion, and if the Biſhop, « Page 722 
or other Spiritual Perſon, might grant ſuch Offices to two, or grant them 
in Reverſion, they might abuſe that Power, and grant them to twenty, or 
for twenty Lives in Reverſion one after another, which as they cannot be 
juſtified from any Neceflity, ſo they would be inconvenient, by tying up the 
Succetlor's Hands from chooſing ſuch Officers as he thought neceſſary and 
proper for the Diſcharge of ſuch Offices ; and therefore no Confirmation 
will make good ſuch Grants againſt the Succeſſor. 

The Bithop of Norwich having the Office of High Steward of his Cro, Eliz. 
Courts, io which a Fee of 10 1 per Annum appertained, and alſo the 636. 
Office of Under-Steward of the ſame Courts, to which a Fee of 4 J. per j 9er. 
Annum appertained, granted the Office of Under- Steward to three for their lrg" * 
Lives, whereof one was within Age, and the other two being dead, the Cro. Car. 
Infant grants over the Office to the Defendant, and then the Biſhop grants 5o. 
both theſe Offices to the Plaintiff with the Fees; and by the Books, both Ley 74. 
theſe Grants ſeem to be void ; the firſt, becauſe it was granted to three, wag den 
where the Cuſtom warranted a Grant thereof only to one; and alſo, becauſe * 
the ſurviving Grantee was an Infant, and ſo not capable of a judicial Office, 


as the Steward of a Court is: The 24, becauſe both were granted to one 
| 1 8 Perſon, 
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Perſon, where they had uſually been granted to two ſeverally, with diſtin& 
Fees, and therefore the Grant of both to one Perſen neither neceſſary nor 
convenient, and by Conſequence not binding againſt the Succeſſor; alſo 
ſuch Grant of either the ſaid Offices in Reverſion would not bind the Suc- 
ceſſor, for the Reaſons before given. 
10 Co. 61, But although the Biſhoprick, Deanery, Sc. were founded but of late 
b. Times, yet the Grant of ſuch Offices as are neceſſary, and cannot be 
| _ Car. exerciſed by the Biſhop, Dean, &c. in Perſon, may be granted, together 
: Brownl, With a reaſonable Fee for the Exerciſe thereof; (the Reaſonableneſs whereof 
137. Biſhop the Court where the Cauſe depends is to be Judge); for theſe caunot be ſaid 
of Ely's to tend to the Impoveriſhiment of the Succeſſor, but rather for his Benefit, 
Caſe, by providing Othcers fit and qualined to take Care of the Revenues ; and 
Ley 78, 80. therefore ſuch Grants are not within the Reſtraint of 1. ELz. cap. 19. C13 
Elia. cap. 10. but not being warranted by 32 H. 8. cap. 28. they muſt be 
confirmed by all Perſons interetted therein; becauſe they remain at Com- 
mon Law, untouched by any of tke Statures. | 
2 Lev, 136. In an Action upon the Caſe, for diſturbing him in his Office of Regitter+ 
3 Keb. 472,to the Biſhop of Briſtal, which was a new Bithoprick taken out of the 
—— Biſhoprick of Sarum, and founded in the Time of H. 8. and which had 
| + It © fad been granted ſeparalibus temporibus afier the Founda ion to one, and his 
the Office Aſſigns for three Lives, c. theſe Differences were taken and agreed to by 
of Regiſter the Court. 1/7, That the Biſhop of a new Bithoprick may grant Offices of 
of a Biſhop Neceſſity for Life. 244%, If an Office hath been uſually granted by the 
ans, yo . Biſhop of a new Bilhoprick, for three Lives, with the Conſent or Confirm- 
| 4793 ny ation of the Dean and Chapter, (a) before 1 El:s. cap. 19. it may be now 
2 Rol. Abr. granted accordingly. 34/y, Be the Biſhoprick new or old, if it was not ſo 
1 54. I. 20. granted, but granted always before 1 Eliz. cap. 19. for one or two Lives, 
= — it cannot be granted by the Biſhop after 1 Elis. cap. 19. for three Lives. 
pew os 4 ly, If it was granted before 1 Ez. cap. 19. for three Lives, and after 
— 311, the Statute but for one Life, yet this ſhall not abridge the Power of the 
ut vide poſe Biſhop, but he may grant it for three Lives, ce. And in the principal 
724. Cafe, the Verdict, finding that it had been granted ſeparalibus temporibus 
313 the Foundation to one and his Aſſigns for three Lives, was held de- 
Jon. 22 fective, becauſe it might be ſo granted aſter the Foundation, and yet be 
March 38. after 1 Elle. cap. 19. aud therefore a Jenire facias de novo, was awarded to 


accord”, that ſupply that Defect. 
ſuch Grant 
before 1 Eliz, is a Badge of their having been antiently ſo granted. 


Bridg. 30, The Biſhop of Chichefler was ſeiſed in Fee of a Park in Right of his 
Co c Biſhoprick, and had the Office of Park-keeper, which he by Deed 44 Flix. 
77. r. grants to the Defendant for his Life, & ulterius conceſſit pro eæeculione officii 
page 723 præ dict five Marks, with a Clauſe of D iſtreſs, ana cum a Livery, or 134. 4d. 
Ley 71. per Annum, nec non paſturam fro duobus equis in the ſaid Park yearly, una 
Biſhop of cum the Windfalls, with Clauſe of Diſtreſs for the {aid Rent, or Annuity of 
Chicheſter five Marks, and Livery, or 13s. 4d. and this Grant was confirmed by the 
2 Fed. Dean and Chapter; and for Non- payment of the five Marks the Defendant 
Cro. Car, diſtrains, and avers the Office and Fee of five Marks to be antiently granted, 
16, but makes no Averment for the Reſidue. The Plaintiff, in Bar of the 
Cook ver Avowry, plcads the Statute 1 EAR. cap. 19. and ſays, that the Paſturage 
03.46 was never granted before, and derives a Title to himſelf under the preſent 
775 Diſhop, Succeflor to the Grantor ; and in this Caſe it ſeems to be agreed by 
all, that if the new additional Fees had been in another Clauſe, diſtin 

from the Grant of the Office and five Marks; or had been granted for 

another Conſideration ; or jf the Biſhop had granted the Office and five 

Marks for him and his Succeſſors, and had granted the Paſturage, and other 

additional Fees, during his own Life only; that in theſe Cates the Grant 


had been good, for the antient Office and Fee, to bind the Succeſſor, but 
not 
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48-9, 50. Ley 73, 77. 
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not for the additional Fees ; or if the Grant of the Office had been with a 
Fee of 5/. where the antient Fee was but five Marks; there the Grant 
being intire would have been void in toto againſt the Succefſor ; but whe- 
ther theſe Grants were diftin& or intire ſeems the only Diſpute in the Caſe ; 
wherein the Court was divided ; two Judges holding that they were ſeveral 
and diſtinct, and two, that they were intire and depending on each other, 
and therefore void in the Whole againſt the Succeflor ; but a Variation 
in the Days of Payment of the antient Fee, as if it were formerly pay- 
able at one Day, and 1s now reſerved payable at two, will not vitiate the 
Grant. 

In Replevin, Defendant avows upon a Grant to him by the Dean and Browyl. 
Chapter of, &c. of the Office of Caterſhip of the Church for Life, with 182. 
an Annuity of 6 /. per Annum, for the exerciſing thereof, and a Clauſe of Hanphqver. 
Diſtreſs ; and avows for the Annuity, and avers, that it was an antient fer 
Office pertaining to the Dean and Chapter, &c. but does not aver that the 
Annuity was an antient Annuity ; the Defendant pleads 13 Elis. cap. 10. 

c. and ſhews the Death of the Dean Grantor, and the Election of another, 
c. and upon Demurrer adjudged, that the Grant was void. g 

The Bithop of Landaff in 167 2, granted the Office of Chancellor of his 4 Mod. 16, 
Dioceſe to A. and B. and the Survivor of them for Life, and this was con- 17, 18. Jones 
firmed: by the Dean and Chapter; and now A. being dead it became a ver. Bear. 

eſtion, whether this Grant to two were good againft the Sueceſſor. And e _ 
the Court held, that if it had been antiently ſo granted, it would bind the ay res * 
Succeſſor ; and to prove it antiently ſo granted, four Grants were produced, pl. 1. * 
three of which were made in the Time of one Biſhop, and the laſt in the Carth. 213. 
Year 1620. from which Time to this preſent Grant in 1672. no ſuch Grant 
to two had been made, and the firſt of theſe Grants was about 50 Years 
after 1 Elix. cap. 19. yet the Court held this ſuffioient Evidence to prove this 
Office antiently 8 to two before the Statute 1 EZ. cap. 19. (as the 
Preſcription muſt be to warrant it ;) and one Ridley's Cale was mentioned of 
the Office of Regiſter of Briſtol, wherein my Lord Hale was of Opinion, that 
if it could be ſhewn, that ſuch Grants were made ſome Time after the firſt 
Elix. cap. 19. it would be an Evidence that ſuch were alſo made before the 
Statute; and upon a ſpecial Verdict fiading this Matter, the Court gave 
Judgment accordingly, that the Grant was ſufficiently warranted by antient 
Uſage, and had no great regard to the Objection of its being a judicial 
Office, which cannot by Law be granted to two, being ſupported by ſuch 
Uſage, and no Diminution of the Succefſor's Revenue, which thoſe Statutes 
were made to ſecure. 

Some hold, that when ſuch antient Office and antient Fee are granted“ Page 724 
together, with ſome new additional Fees, yet if the Diſtreſs and Avo 
be only for the antient Fee, that the Avowant need only make Averment, 10 Co. 58,9. 
for that Fee for which he diſtrains, that it was antient ; and the Plaintiff, But Ruare; 
if the other Fees were new, ought to ſhew it in Avoidance of the Grant 3 
for the Avowry, being only for the antient Fee, needs meddle with no the Avowant 


more, that being only in Queſtion, ought to 
make Aver- 


ment for all, becauſe he is in the Nature of a Plaintiff, and is to make a Title, Yi Cro, Car. 


In an Action upon the Caſe, for diſturbing him in the Exerciſe of the Cro. Car. 
Office of Commiſlary of the Biſhop of Lincoln, and of Official to the Arch- 258. 
deacon of Leiceſter, upon Not guilty pleaded, it was found that. theſe were Fan 82 
antient Offices of Judicature, always granted to one Perſon for Life, the sir 9,4, 
one by the Biſhop, and the other by the Archdeacon, till 1609, when they Lam, 
were granted by the Biſhop and Archdeacon ſeverally to A. and B. for their 
two Lives: and after 1614, were likewiſe granted to B. and C. with Con- 


frmation of the Biſhop's Grant, by the Dean and Chapter, and - the 
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Archdeacon's Grant by the Biſhop, Dean and Chapter; and that after the 
Death of that Biſhop and Archdeacon, their Succeſſors ſeverally granted 
both the ſaid Offices to the Pla in if; who being diſturbed by C. brought 
this Action and had Judgment ; for all the Court held theſe Offices Parcel 
of the Poſſeſũons of the Biſhoprick and Archdeaconry, and expreſiy within 
the Word Hereditamenets in the 1 Elig. cap. 19. & 13 Elisz. cap. 10. and 
therefore being uſually granted in Poſſeſſion, the Grant thereof in Reverſion 
is without Warrant, and no Neceſſity can be urged for ſo doing; and the 
Acceptance by B. of the ſecond Grant, where C. was joined, was no Sur- 
render of the firſt, and by Conlequence the reſpective Succeſſors were not 
bound by theſe Grants, but might law ſully, as they have done, grant 
both theſe Offices to the Plaintiff for his Life ; and thereſore he had 
Judgment. 
Cro. Car. But where the Office of Regiſter of a Biſhop hath been uſually granted as 
270, 555. well in Reverſion as in Poſſeſſion, there a Grant to one of ſuch Office for 
Jon. 310. Life, where by the Death or Surrender of the preſent Officer it ſhall become 
x 2 void, is good, and ſhall bind the Sueceſſor, and is not within the Reſtraint 
oy Fora of either of the ſaid Statutes ; becauſe, being uſually fo granted, it might 
March 38. proceed at firſt from a Reaſon of Convenience and Neceſſity, that the Office 
3 Leon. 31. might always be kept full, and a Perſon always ready to execute it, for the 
pom 279. Benefit of the King's Subjects; for though there is no Reverſion of an 
— as Office, unleſs it be an Office of Inheritance, yet it may well be granted in 
-1, $53, Reverſion, Habend after the Death of the preſent Officer ; which is no 
more than a Proviſion of a Perſon to ſupply it, when it becomes void; and 
if ſuch Proviſion has been uſually made, the Cuſtom and Uſage gives Sanc- 
tion to it; but then ſuch Grant mutt be confirmed, as is ſaid before; and 
thereſore where ſome Books hold ſuch Grant of Offices in Reverſion not 
good, it mult be taken with this Diverſity, that they have not ufually been 
to granted, but only in Poſſeſſion, and then to grant them in Reverſion is 
not warranted by the Cuſtom, nor thall bird the Succeſſor. 
Cro. Car, But in the Jaſt Caſe, where the Office of Regiſter was granted by the 
279, 555» Biſhop to an Infant, then about eleven Years of Age, Habend' after the 
557- » | Death or Surrender of the preſent Officer, exercend' per ſe wel ſuffc 


en ſuum cum vadis, Ic. and when the Tenant for Life died, the 
123. Grantee in Reverſion was chen thirty Years of Age; all the Court held 


his Infancy, at the Time of the Grant, no Cauſe to avoid it; becauſe, at 
the Time it fell into Poſſeſſion, I. e was of ſuttcient age to execute it; and 
though it had fallen vacant during his Minority, yet as this Caſe is, the 
Grant would have been good, becauſe it is to be exerciſed per ſe wel per 
uffic Deputat”, &c. and therefore though he were not capable of exerciſing 
Page 725 * ithimfelf, (as Writing and a little Latin would ſufficiently qualify him for; 
it being only to write and regiſter Acts done in Court,) yet he might have 

put in a ſuftctent Deputy; and therefore they denied the Opinion Co. Lit. 

2. 6, that the Grant of the Office of Steward of the Court of a Manor, 

either in Poſſeſſion or Reverſion, to an Infant was void, as incapable, and 

wanting Knowledge to exerciſe it, unleſs it were to be underſtood that there 

was no Clauſe of exerciſing it per ſe wel ſuffic” Deputa!”, and that the Infant 

himſelf was of ſuch tender Age, that by no Intendment he was capable of 
(Hero. exerciſing it himſelf ; but they held, that (a) if there were ſuch Clauſe, 
fac. 18. then it. would be good, and he might appoint a ſufficient Deputy; and if 
Hob. 145. he did not, it would be a Forfeiture of his Office, notwithſtanding his In- 
8 fancy; and of the Sufficiency of the Deputy the Lord of the Manor, or 
Iu!cdgge of the Court, were to be Judges ; and if the Deputy ſhould miſde- 
mean himſelf, or prove unſkilful in his Office, it would be a Forfeiture at 
the Infant's Peri) ; and this ſeems to be the Diverſity taken in the Books, 
Beſides, if the Caſe in Co. Lit. be meant of the Office of Steward of a Court- 
Leer, it may be good Law, becauſe thar is a Judicial Office, which rk 
| apy 


— @ 


oY © WW... WW OW" ww © Gs 


OFFICES AN OFFICERS. 


haps cannot be executed by Deputy; but if it be meant of a Court-Baron, 

then the general Opinion of the 5) Books is againſt ir, which hold, that(s) YidegCo. 
the Steward of a Court-Baron may make a Deputy, though there were no 48, 49. 
expreſs Power given him for that Purpoſe ; for that it is an Office purely * Lev. m_ 
miniſterial, (for the Suitors are Judges in the Court-Baron) and Lonſiſts in dt an 1 
entering Plaints, Surrenders, Admittances, c. in the Nature of a Regiſter ; 11 Co. 87. 
and though an Infant ſhould have the Stewardſhip of both Courts, viz. theCro. Jac-18. 
Court-Leet and Court-Baron together, and that he ſhould be incapable to 

exerciſe that of the Court-Leet, and therefore the Grant thereof to him 


ſhould be void ; vet for the Court-Baron the Grant would continue good, 


and he might either exerciſe it in Perſon, or by a ſufficient Deputy; and 


perhaps upon this Diverſity the Books may be reconciled ; for they agree, 
that if an Office of Judicature or Learning be given to a Man utterly inca- 
pable of it, no Clauſe of exerciſing it by Deputy, or otherwiſe will mend 
the Caſe, or make the Grant good; for it muſt radically veſt in the Gran- 
tee before it can go in Title of Procuration, or Deputation, to another. 

But where the Dean of Vindſor, having Ordinary Juriſdiction, by Deed Noy 153. 
made ſuch a one his Commiſſary, which was confirmed by the Dean and Prebend of 
Chapter, yet after his Death it was held the Succeſſor was not bound there- vp g 
by, becauſe this was a Judicial Office and Authority; which though it“ 
may be exerciſed by a Subſtitute, yet it is in Law in the Ordinary himſle!*; 
and Excommunication, Probate of Teſtaments, and ſuch like, they may 
be tranſacted by the Commiſſary, yet it muſt be in the Name of the Ordi- 
nary, and if the Ordinary offends, the Subſtitute ſhall be punithed ; and 
therefore this Grant can continue no longer than the Ordinary himſelf who 
grants it ; for if it ſhould bind the Sueceſſor, then he could not remove him, 
though he were anſwerable for his Acts and Offences ; which would be 
hard ; "therefore this Grant determines with the Death or Remotion of 
the Ordinary, and then no Confirmation can make it good after ; and the 
Archbiſhops in their ſeveral Provinces, have the Ordinary Juriſdiction cede 
wacante ; and the Archbithop, Dean and Chapter, cannot grant the juriſ- 

{j&tion of Guardian of the Spiritualities aſter the Death of the Biſhop ; 17 E. 3. 23. 
which is a ſtronger Caſe. 


(E) Of the Ceremony requiſite to a compleat Cre⸗ Page 726 
ation 62 Ozant, and of the Oaths required bp 
Statute. N 


\ \ 7 Here-ever the Right of granting and erecting new Offices is veſted Rol. Abr. 
in the King as the Head and Fountain of Juttice, he muſt uſe pro- 2 

per Words for that Purpoſe ; as in the Erection of a new Office the Words, 81d 37 

erigimus conſtituimus, Cc. muſt be made uſe of; and it hath been adjudg- Dyer 200. 

ed, that the Word Conceſſimus is not ſufficient, unleſs there be an Office b. pl. 62. 

already in Being, and then a Grant by the Word Conceſſimus is good. Hard. 351, 


If an Officer be created by Letters*Patent, he is a compleat Officer before Mod. 123, 


he is ſworn, and before any Inveſtiture. 


But if a Perſon be created Herald at Arms, Inveſtiture is neceſſary before Leon. 248. 
he is a compleat Officer. Mod, 123, 
: See 10 Mod, 
66, 74, 290. 12 Mod. 199. Fitzgib, 293, Ld. Raym, 51, 158, 163, 563. Cont. Rol. Abr. 
154. 2 Salk, 467, pl. 4. 5 Mod, 386. Carth, 426, 


An 


— - — — — ͤ— ww 


OFFICES A D OFFICERS. 


Leon, 219, An Office, being a Thing which lies in Grant, cannot regularly be 
3 Mod.147, granted or transferred from one to another, but by Deed duly executed, 
22 388, which is an Inſtrument the Law hath appointed inſtead of Livery. 

. Raym. 
* 163, But it is ſaid, that one may retain (a) a Steward to keep his Court- 
1 PRO Y Baron and Court-Leet without Deed, and that ſuch Retainer ſhall continue 
(s) That a until he be diſcharged. 


Corporation | 
may make a Bailiff without Deed, Title Corporations, Letter (K). 


Carth. 426. Alſo it hath been adjudged, that a Parol Appointment of Clerk of the 
2 Salk. 467. Peace by the Cuſſos Retulorum, by the Words following, ſpoken in open 
P 3 86. Court, is good, J do nominate the ſaid Philip Owen to be Clerk of the Peace, 
1 according to the Ad of Parliament ; but in B. R. though the Parol Appoint. 
omen - ment was held good, yet that Court reverſed the Judgment; becauſe the 
Form of the Words uſed in he Nomination were inſufficient; for he did 
not name any certain County of which he ſhould be Clerk of the Peace, nor 
diſtinguiſh which Statute he intends ; for there are two Statutes which con- 
cern this Matter, wiz. 37 H. S. cap. 1. ſet. 3. and 1 W,& M. fat. 1. cap. 
21. fed. 5. and moreover by his adding this Word, wiz. ſaid Philip Owen, 
it is altogether inſenſible; but the Judgment of B. R. was reverſed in the 

Houſe of Lords. 
By the 13 Car. 2. ff. 2. cap. 1. it is enacted, That no Perſon ſhall 
« be placed, elected or choſen to any Office or Place of Mayor, Alderman, 
« Recorder, Bailiff, Town-Clerk, Common-Council Man, or other Office 
* of Magiſtracy, Place of Truſt, or other Employment relating to the 
Government of any City, Corporation, Borough, Cinque-Port or other 
« Port-Town, who ſhall not have received the Sacrament according to the 
&« Rites of the Church of England, within one Year next before ſuch Elec- 
« tion; and that every Perſon ſo placed or elected ſhall take the Oaths of 
« Allegiance and Supremacy at the ſame Time when the Oath for the due 
| « Execution of the ſaid Office, Ic. ſhall be adminiſtered ; and that the 
| « ſaid Oath ſhall be adminiſtered and (5) tendered by thoſe who adminiſter 
(+) It hath 4 the Oath of Office ; and in Default of ſuch, by two (c) Juſtices of Peace 


8 of the Corporation; and that in Default hereof every ſuch Election, 


it is no Ex- Placing and Choice, ſhall be void.“ 


cuſe that the 

Oaths were not tendered, 5 Mod. 316. 2 Jon, 1217, Salk. 428. (c) Which makes it necei- 
ſary in a Return to a Mandamus, ſetting forth that the Party did not take the Oaths before the 
Mayor, Sc. to add, that he did not take them before two Juſtices of Peace, 5 Mod, 317. 2 


Saik. 428. pl. 3. 


By the 25 Car. 2. cap. 2. (commonly called the Teſt-Act) it is enacted, 
% That all Officers Civil and Military, (except thoſe of Inheritance appoint- 
Page 727 ® ing ſufficient Deputies,) and all who have any Fee, &c. by Patent from 
the King, (except ſuch as ſhall be granted for valuable Conſideration for 
Life or Years, and not relate to any Office or Place of Truſt) and alſo 
„ all who have any Place of Truſt or Employment in the King's Houſhold, 
„ ſhall take the Oaths of Allegiance and Supremacy, and Teft, the next 
Term, (in the King's Bench or Chancery, or Quarter-Seſſions,) and re- 
ceive the Sacrament within three Months, and give in a Certificate there- 
of, proved by two Witneſſes, to the Court wherein they take the ſaid 
«© Oaths; and in Caſe of Neglect thall be diſabled to hold the ſaid Offices, 
(d) It hath ©* Oc, and (4) forfeit five hundred Pounds, except Feme Coverts, &c.” 
been ad- 
judged, that the Perſons ſo diſabled loſe only their Right to the Profits of their Offices from the 
Time of ſuch Diſability, but that they loſe nothing veſted in them before, Lutw. 910. 


ſons diſabled in Law to all Intents and Purpoſes whatſoever to have, oo. 
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But it is provided by the laſt mentioned Statute, © That the ſaid AQ 
* ſhall nor extend to Conſtables or Churchwardens, or (6) fuch like inferior () Khan. 
« Civil Officers, or to a Bailiff of a Manor or Lands, or ſuch like private been made a 
« Officers.” Quære, whe- 


. ther it ex. 
tends to the Cenſor of the College of Phyſicians. 5 Mods 431.— [See ane 719, 


Though the Words of the firſt of theſe Acts are ſo very ſtrong, as to 2 Jon. $1, 

make ſuch Election, E9c. void, and thoſe of the ſecond, to make ſuch Per- _ i 
2 Lev. 184, 

cupy or enjoy the ſaid Offices ; yet it hath been ſtrongly holden, that the; bn.s . 
Acts of one under ſuch a Diſability, being intailed in ſuch an Office, and 3 Keb. 636, 
executing the ſame without any Objection to his Author ity, may be valid as #55, 682, 
to Strangers ; for otherwiſe, not only thoſe who no way infringe this Law, S648 
but even thoſe whoſe Benefit is intended to be advanced by it, might be **** * 
dufferers for another's Fault, to which they are no Way privy ; and one 1% Bod. 
Chaſm in a Corporation, happening through the Default of one Head Of- 185. 
ficer, would perpetually vacate the Acts of all others, whoſe Authority in Ld. Raym. 
reſpect of their Admiſſion into their Offices, or otherwiſe, may depend 299. 
on his. 


— 1 CY as * — * A. 1 a 
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(F) Of the Offence of Buying and Selling an 
Office, and what Offices are prohibited to be thus 
diſpoſed of. 


T2 taking or giving of a Reward for Offices of a public Nature is 3 "ft. 148. 
ſaid to be Bribery ; and ſurely, ſays Hawkins, nothing can be more w_— wht 
palpably prejudicial to the Good of the Public, than to have Places of the, is 8 * 
higheſt Concernment, on the due Execution whereof the Happineſs of both be Malum in 
King and People doth depend, diſpoſed of, not thoſe who are moſt ableſe, and in- 
to execute them, but to thoſe who are moſt able to pay for them; nor can e a 
any Thing be a greater Diſcouragement to Induſtry and Virtue, than to ſee C 
thoſe Places of Truſt and Honour, which ought to be the Rewards of thoſe Noy 102. 
who by their Induſtry and Diligence have qualified themſelves for them, Moor 781. 
conferred on ſuch who have no other Recommendation, but that of being 
the higheſt Bidders; neither can any Thing be a greater Temptation to 

Officers to abuſe their Power by Bribery and Extortion, and other Acts of 

Injuſtice, than the Conſideration of the great Expence they were at in gain- 

ing their Places, and the Neceſũty of — ſtraining a Point to make 

their Bargain anſwer their Expectations. 

* For which Reaſons, among many others, it is exprefly enaQed by 1 2 *Page 728 
Ric. 2. cap. 2. That the Chancellor, Treaſurer, Keeper of the Privy For the Ex- 
« Seal, Steward of the King's Houſe, the King's Chamberlain. Clerk 8 * 
the Rolls of the Juſtices of the one Bench and of the other, Barons of the he Earl of 
Exchequer, and all other that ſhall be called to ordain, name or make Marcl:ifield's 
« Juſtices of the Peace, Sheriffs, Eſcheators, Cuſtomers, Comprrollers, or Trial. 

* any other Officer or Minifter of the King, ſhall be firmly ſworn that they [State Tri- 
e ſhall not ordain, name or make any of the above-mentioned Officers for wt > Vol, 
* any Gift or Brokage, Favour or Affection, nor that none that ſueth by 77: 
* himſelf, or by others, privily or openly, to be in any Manner of Office, 
« ſhall be put in the ſame Office, or in any other, but that they make all 
« ſuch Officers and Miniſters of the beſt and moſt lawful Men, and ſuth- 
* cient to their Eſtimation and Knowledge. | 
Vor. III. | 38 And 
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And by the 4 H. 4. cap. 5. it is enacted, That no Sheriff ſhall let his 
<« Bailiwick to farm to any, Man for the Time that he occupieth ſuch 
Office. 

But the principal Statute relating to this Matter is the 5 & 6 E. 6. 

Tap. 16. which is verbatim as follows, Sect. 1. For avoid ing of Corruption 
* which may hereafter happen to be in the Officers and Miniſters in thoſe 
„Courts, Places or Rooms, wherein there is requiſite to be had the true 
« Adminiftration of Juſtice, or Services of Truſt, and to the Intent that 
„ Perſons'worthy and meet to be advanced to the Place where Juſtice is to 
be miniſtred, or any Service of Truſt executed, ſhall hereafter be pre- 
« ferred to the ſame, and no other: 

Feck. 2. © Be it therefore enacted, That if any Perſon or Perſons at any 
% Time hereafter bargain or ſell any Office or Offices, or Deputation of any 
« Office or Offices, or any Part or Parcel of any of them, or receive, have 
« or take any Money, Fee, Reward or any other Profit, directly or indi- 
« rectly, or take any Promiſe, Agreement, Covenant, Bond, or any Aſ- 
1% ſurance to receive or have any Money, Fee, Reward or other Profit, di- 
« re&ly or indirectly, for any Oftice or Offices, or for the Deputation of 
any Office or Offices, or any Part of any of them; or to the Intent that 
«* any-Perſon ſhould have, exerciſe or enjoy any Office or Offices, or the 
„Deputation of any Office or Offices, or any Part of any of them, which 
«« Office or Offices, or any Part or Parcel of them, ſhall in any wiſe touch 
or concern the Adminiſtration or Execution of Juſtice, or the Receipt, 
* Controlment or Payment of any the King's Highnefs Treafure, Money, 
Rent, Revenue, Account, Aulneage, Auditorſhip, or Surveying of any 
* of the King's Majeſty's Honors, Caſtles, Manors, Lands, Lenements, 
Woods or Hereditaments, or any the King's Majeſty's Cuſtoms, or any 
« Adminiſtration or neceſſary Attendance to be had, done or executed in 
* any of the King's Majeſty's Cuſtom-Houſe or Houſas, or the Keeping of 
„any the King's Majefty's Towns, Caſtles or Fortreſſes, being uſed, occu- 
pied or aprointed for a Place of Strength and Defence; or which ſhall 
concern or touch any Clerkſhip to be occupied in any Manner of Court 
* of Record wherein Juſtice is to be miniſtred; that then all and every ſuch 
1% Perſon and Perſons, that ſhalk ſo bargain or ſell any of the ſaid Otfice or 
Offices, Deputation or Deputations, or that ſha]l take any Money, Fee, 
* Reward or Profit, for any of the ſaid Office or Offices, Deputation or 
* Deputations, of any of the ſaid Othces, or any Part of any of them, or 
«* that ſhall take any Promiſe, Covenant, Bond or Aſſurance for any Money, 
*« Reward or Profit, to be given for any of the ſaid Office or Offices, De- 
1 putation or Deputations of any of the ſaid Office or Offices, or any Part 
& of any of them, ſhall not only loſe and forfeit all his and their Right, 

s Jntereſt and Eſtate, which ſuch Perſon or Perſons ſhall then have 4 


m 


« or to any of the ſaid Office or Offices, Deputation or Depurations, or 
e any Part of any of them, or of, in or to the Gift or Nomination of 
«* any the ſaid Office or Offices, Deputation or Deputations, for the which 
Page 729 « ® Office or Offices, or for the Deputation or Deputations of which Office 
« or Offices, or for any Part of any of them, any ſuch Perſon or Perſons 
<« ſhall ſo make any Bargain or Sale, or take or receive any Sum of Money, 
15 ö % Fee, Reward or Profit, or any Promiſe, Covenant, Bond or Aſſurance 
4 « to have or receive any Reward, Money or Profit; but alſo that all and 
5 d every ſuch Perſon or Perſons that ſhall give or pay any Sum of Money, 
1 % Reward or Fee, or ſhall make any Promiſe, Agreement, Bond or Af- 
1 „ ſurance ſor any of the ſaid Offices, or for the Deputation or Deputa- 
tions of any the ſaid Office or Offices, or any Part of any of them, ſhall 
immediately, by and upon the ſame Fee, Money, or Reward given or 
* paid, or upon any ſuch Promiſe, Covenant, Bond or Agreement had or 


* made for any Fee, Sum of Money or Reward, to be paid as is aforeſaid, 
| 4 be 
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« be adjudged a diſabled Perſon in the Law to all Intents and Purpoſes to 
« have, occupy or enjoy the ſaid Office or Offices, Deputation or Deputa- 
« tions, or anv Part of any of them, for the which ſuch Perſon or Perſons 
« ſhall ſo give or pay any Sum of Money, Fee or Reward, or make any 
« Promiſe, Covenant, Bond, or other Aſſurancę to give or pay any Sum of 
« Money, Fee or Reward, ; 

Sect, 3. It is further enacted, That all and every ſuch Bargains, Sales, 
« Promiſes, Bonds, Agreements, Covenants and Aſſurances, as be before 
« ſpecified, ſhall be void to and againſt him and them by whom any ſuch 
« Bargain, Sale, Bond, Promiſe, Covenant or Aſſurance ſhall be had or made. 

Se&. 4. © Provided always, that this AQt, or any Thing therein con- 
« tained, ſhall not in any wiſe extend to any Office or Offices whercof 


any Perſon or Perſons is or ſhall be ſeiſed of any Eſtate of Inheritance ; 


* nor to anv Office of Parkerlhip, or of+the keeping of any Park-houſe, 
Manor, Garden, Chaſe or Foreſt, or to any of them; any Thing in 
« this Act heretofore mentioned to the contrary thereof in any wiſe not- 
« withſtanding | 
Seck. 5. Provided alſo, that if any Perſon or Perſors do hereaſter offend 
« in any Thing contrary to the Tenor and Effe& of this AQ, yet that 
« notwithſtanding, all Judgments given, and all other Act or Acts, exe- 
« cuted or done, by any ſuch Perſon or Perſons ſo offending by Authority 
« or Colour of the Office or Deputation, which ought to be forfeited, or 
not occupied, or not enjoyed, by the Perſon ſo offending, as is aforeſaid, 
« after the ſaid Offence ſo by ſuch Perſon committed or done, and before 
« ſuch Perſon ſo offending for the ſame Offence be removed from the 
« Exerciſe, Adminiſtration and Occupation of the faid Office or Depu- 
« tation, ſhall be and remain good and ſufficient in Law to all Intents, 
« ConſtruEtions and Purpoſes, in ſuch like Marner and Form as the ſame 
« ſhould or ought to have remained and been, if this Act had never been 
« had or made. | 
« Provided alſo, that this Act ſhall not extend to be prejudicial or hurt- 
« ful to any of the Chief Juſtices of the King's Courts, commonly called 
« the King's Bench or Common Pleas, or to any of the Juſtices of Aſſiſe that 
« now be, or hereafter ſhall be; but that they and every of them may do in 
every Behalf, touching or concerning any Office or Offices to be given or 
granted by them or any of them, as they or any of them might have done 
before the making of this Act; any Thing above mentioned to the con- 
« trary in any wiſe notwithſtanding.” | 
In the Conſtruction of the laſt mentioned Statute the following Opinions 
have been holden : | 1255 
1. That the Offices of Chancellor, Regiſter and Commiſlary in Ecele- ro. ec. 269 
ſiaſtical Courts are within the Meaning of the Statute, in as much as thoſe 3 nit. 14%. 
Courts do not only determine Matters which are brought before them pro 105% 78. 
ſalute anime, but alſo have the Deciſion of Diſputes concerning the Lawful- f g 40. 
neſs of Matrimony, and Legitimation of Children, which touch the In- 3 Lev. 289. 
* heritance of the Subject; and alſo hold Plea of Legacies and Tithes, Wc. 2 Vent, 187, 


in which Reſpects they are Courts of Juſtice, 267. 
2. It hath been adjudged, That Offices in Fee are out of the Statute ; ſo Page 720 
2 Lev. 151. 


if the King be ſeiſed in Fee of a Bailiw ick, and he demiſe the ſame to A. who 3 
demiſes to B. rendring Rent, the Demiſe to B. is not within the Statue; the , 
for Offices in Fee being excepted out of the Statute, under Leaſes of fuch 
Offices are alſo excepted incluſively. OED 

3. It hath been reſolved, that the Place of Cofferer is within this Statute, 
and a Perſon having once purchaſed this Place is for ever difabled to enjoy , Bulſt, o:. 
the ſame ; and that the King is bound by this Statute. Sir Arthur 


Ingram's. 
Caſe. Co. Lit. 234. S. C. and there ſaid, that the King could not diſpenſe with this Statute 6» 
any Non 05fante, Cro. Jac. 385, S. C. cited. : 
3G 2 4. i; 
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4 Leon, 33. 4. It hath been * that the Sale of a Bailiwick of a Hundred is not 
Godbol's within the Statute, for ſuch an Office doth not concern the Adminiſtration of 
Caſe, Juſtice, nor is it an Office of Truſt, | 


8. C. cited, | 
2 And, 55, 5. If A. being Surveyor of the Cuſtoms, agrees with B. that B. ſhall be 


107, Smibhis Deputy, and that in Coſideration thereof B. ſhall pay A. 600 J. and 
ver. Ceriebill. 100 J. annually, and it is further agreed, that A. will ſurrender his Patent, 
and procure a new one in the Names of A. and B. which 1s done accordingly, 
and B. gives A. a Bond ſor Perſormance of the whole Agreement; the Bond 
is void, as being within this Statute; for though Part of the Condition, ſuch 
as procuring a new Patent, c. may not be void within the Statute, yet be- 
ing joined with that which is ſo, it makes the Whole void. 
Paſch. 26. 6. It hath been adjudged, that a Seat in the Six-Clerks-Office is not 
Car. 2, in within the Statute, being a miniſterial Office only; and they are but Under 
C. B. Clerks, who have ſo much a Sheet for Copying, c. But one Judge held 
- 1 it not ſaleable at Common Law, for the following Reaſons ; 1½, Diſcou- 
* ragement of Merit and Induſtry. 2dly, It's being the Occaſion of Extor- 
tion and Exaction of exceſſive Fees. 3dly, From its being a great Charge 
to Suits, 4½ y, It exempts the Perſons, who enter by theſe Means, in a 
great Meaſure from the due Regulations under which they ought to be ; for 
they are not ſo eaſily removed, as if they were at the Will of him who hath 
the Diſpoſal of them. ; 

Preced. 7. It hath been held, that this Statute doth not extend to Military Of- 
Chan, 199. ficers ; and that the 7 V. M. which requires, that every Commiſſion 
Officer, before his Commiſſion is regiſtred, ſhould rake the Oath there 
mentioned, that he had not directly or indireQly given any Thing for pro- 
curing the Commiſſion, but the uſual Fees extend only to Horſe, Foot and 
Dragoons, but not to the Marines. | 
. It hath been adjudged, chas the Sale of the Deputation of the Office 
ger 2 1.4, of Provoſt Marſhal of Jamaica, is not within this Statute; (a) becauſe this 

Raym. 124 f. Statute does not exteud to the Plantations, | 


2. Salk, 411. 
pl. 11. Blankark ver. Galdy, (a) 2 Mod. 45. S. P. undetermined, and there ſaid arguende, that 
ſo good a Law ſhould have as extenſive a Conſtruction as poſſible. | 


Trin. o eo. 9. In a Writ of Error on a Judgment in Ireland, it was held clearly, 
2 in B. R. that the Office of Clerk of the Crown, and Clerk of the Peace, was within 


—_— 2 the Statute ; but that this Law did not extend to Ireland, not being enacted 


ford. there. 
Hob, 75. 10. It hath been held, that one who makes a Contract for an Office, con- 
Co. Lit. 234. trary to the Purport of this Stature, is ſo far diſabled to hold the ſame, that 
Cro.Car.361 he cannot at any Time during his Lite be reſtored to a Capacity of holding 
Cro. Jac. 386 it by any Grant or Diſpenſation whatſoever, | 
* Page731 * 11. It is held, that where an Office is within the Statute, and the Salary 
2 Salk. 468. is certain, if the Principal make a Deputation, reſerving a leſſer Sum out of 
pl. 6. the Salary, it is good; fo if the Profits be uncertain ariſing from Fees, if 
6 Mod. 234. the Principal make a Deputation, reſerving a certain Sum our of the Fees 
— and Profits of the Office, it is good ; for in theſe Caſes the Deputy is not 
Comb. 356.0. pay, unleſs the Profits ariſe to ſo much; and though a Deputy by his 
8. P. Conſtitution is in Place of his Principal, yet he has no Right to his Fees, 
See 2 Ld. they ſtil] continue to be the Principal's ; ſo that, as to him, it is only reſerv- 
PT ing a Part of his own, and giving away the Reſt to another ; but where the 
Proc Chan. Reſervarion or Agreement is not to pay out of the Profits, but to pay gene- 
| 199. rally a certain Sum, it muſt be paid at all Events ; and a Boud for Per- 
3 Will. Rep. formance of ſuch Agreement is void by the Statute. 


391, pl. 109, 
393+ Ca!, Temp, Talb, gy, 140, 12 Mod. go, 521. Fitzgib, 45, = 
| 5 9 12. 1. 
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12. It hath been held, that this being a public Law, the Judges ex officio Trin: Geo. 
are to take Notice of it; but yet it ſeems the more regular and ſafe Way wh B. K. 
plead it; but it hath been reſolved, that a Perſon in pleading this Statute f. 
need not alledge, that the Party againſt whom it 1s pleaded is not within any fed. 
of the Proviſo's or Exceptions in the Statute ; but that if he be, it muſt come 


on his Side to ſhew it. 


TON" 


(G) Chat Aemedies a Perſon having a Right to 
an Office muſk purſuc, to be let into rhe Enjop- 
ment of it, and how a Diſturbance is puniſhable. 


T is held clearly, that an Aſſiſe lay at Common Law for an Office, and © Co. 47. a. 
that therefore though the Statute of Weſt. 2. 13 Ed. 1. flat. 1. cap. 25. Jar. — 
ſpeaks only of Offices in Fee, yet an Aſſiſe lies for an Office in Tail or for, Inſt. 472. 
Life; but this is to be underſtood of Otfices of Profit; for of an Office of. P. 
Charge and no Profit an Aſſiſe does not lie. 

But a Man ſhall not have an Aſſiſe of the whole Office, unleſs he be diſ- 8 Co. 49. b. 
ſeiſed of the Whole; but if a Man be diſſeiſed of Parcel of the Profits of 2 Inſt. 412 
an Office, he may have an Aſſiſe of that Parcel only. 

In an Aſſiſe for an Office newly erected and conſtituted, the Demandant 5 Co. 49. 


in his Plaint muſt ſhew what Fee or Profit is granted for the Exerciſe there- Webb's Caſe, 


of; for this Office cannot have a Fee or Profit appurtenant to it, as an anti- 


ent Office may, and for an Office without Fee or Profit no Aſſiſe lies. 

But in an Aſſiſe for an antient Office, the Demandant in his Plaint need 8 Co. 43. 
net ſhew what Fee or Profit is belonging to it, for it ſhall be intended there 
is ſome Fee or Profit, 

In an Aſſiſe for an Office, the Demandant muſt ſhew a Seiſin; but it hath Rol. Abr. 
been held, that the taking of 3 d. for a Capias againſt B. is a ſufficient Seifin *7*: 
of the Office of Filizer de Banco. 

So if one be committed by the Houſe of Commons to A. who before and 2 Le 108. 

long after was in Poſſeſſion of the Office of Serjeant at Arms to the Houle, Norlk ad- 
and the Priſoner compounds with B. for his Fees, and gives him twenty Shil- judged. 
lings; this is a good Seiſin of the Office by B. for he cannot be diſſeiſed 
thereof, but at his Election; and it was likewiſe held, that proving that B. 
_ in the Lobby of the Houſe of Commons, took hold of the Door of the 
Houſe, and laid his Hand upon the Mace, then being in the Hands of 
A. to take it, but hindered by A. was good Evidence both of a Sehn and 
Difſeiſin. | 

gut where the Serjeant of the Mace to the Houſe of Commons, in an Ac- *Page 732 
tion upon the Caſe for a Diſturbance, recovered Damages ; and whether Ln_ Ls 
this was a ſufficient Seifin, the Damages being recovered in Satisfaction of | _ pit axe 
the Fees, and he then being out of Poſſeſſion of his Office, was doubted 5 ſuch Reco- 
ſome of the Judges inclining one Way and ſome the other; and it was in- very is held 


rended to have been found ſpecially, but the Plaintiff being unwilling to to be 2 ſufe 
Rand to it was nonſuit. 2 Sei- 
Alſo in an Aſſiſe for an Office, the Demandant in his Plaiat muſt ſet forth , Mod. 273. 
a Title. N An Savier ver. 
a Lentbol; by 


which Book it appears, that the Demardant not being ready to ſet forth a Title, the Aſſiſe was 
adjourned till the next Day, when he appeared and ſet forth a Title, and Proceſs was prayed 
againſt the Defendant, hut by Salk, 82. S. C. the Demandant was nonſuited the ſecond Day 
for not counting; and the Court told him, he might bring a new Aſſiſe. Comb. 173. S. C. aad 


the Plaintiff nonſuited; & wide Dyer 114. pl, 63, 149, pl. 81, 152, pl. 9. $ Co. 45. b. 


OFFICES and OFFICERS, 


3 Co.47- An Aſſiſe lies for the Office of Regiſter of the (a) Admiralty z for though 
2 Inst. 41a. their Proceedings are according to the Civil Law, yet the (6) Right of their 


20, 99 b. X R | a 
Ay — Offices is determinable at the Common Law z fo of the Maſterſhip of an 
(a) So the Hoſpital] being a Lay Fee. | | 
Right of the | | | | | 

Office of Regiſter to a Biſhop is to be determined at Common Law, and not to be tried in the 
Spiritual Court, though the Subject Matter is Spiritual; becauſe the Office itſelf being Matter of 
Freehold, is for that Reaſon of Temporal Cognizance, For this wide Rol. Abr. 28 5. 4 Mod, 
27, 28, Carth, 169. (5) So Chancellors, Regiſters, ProQors, Cc. being Officers of Tempo- 
ral Profit, are to ſue for their Fees in the Temporal Courts,For this vide Title Fees, Let- 


ter (D). | 


Mod. 122. A Man may bring an ACtion on the Caſe (c) for the Profits of an Office, 
per Hale C,]. though he never had Seiſin. 

(e) An Ac- | | 

tion on the Caſe for diſturbing a Perſon in the Exerciſe of the Office of Pariſh Clerk. 2 Salk, 468, 
pl. 7. But not ſo adviſeable as an Aſſiſe; becauſe a Jury may not well compute the Damages in 
Proportion to the Loſs of a Man's Livelihood, Carth. 169, 


2 Mod. 160, Tf the King grant the Office of Comptroller of the Cuſtoms to A. and 
—_— B. durante bene placito, and A. dies, and afterwards the King grants the ſaid 
i 0h 4 Office to C. and yet B. under Pretence of Survivorſhip exercifes the ſaid 
between Office, and receives the Profits thereof; C. may have an Indebitatus Aſump/it 


Arrs ver. for ſo much Money had and received to his Uſe. 

Srkely. 

2 Jon. 126, 2 Lev, 245. S. P. between Haward ver, Wood; where the Defendant, under Pre- 
ience of Title, received the Fees belonging to the Plaintiff as Steward of a Court Baron. 


ad — FY a 


(H) Of the Nature of Officeg ag to their Yuration 
and Continuance : and herein of their being grant- 
able in Fre, foz Like, Pears, at Mill and Rever- 
ſion. | 

9 Co. y. FYNFFICES, in reſpe& to their Duration and Continuance, are diſtin- 
guiſhed into thoſe which are of Inheritance, or in Fee, or Fee-tail, 

thoſe of Freehold or for Life, thoſe for Years or a limited Time, and thoſe 

which are ar Will only ; and here we muſt again obſerve, that though all 

Offices, in relation to the Adminiſtration of Juſtice, are originally and in- 

herently lodged in the Crown, yet cannot the King himſelf grant theſe in any 

other Manner than warranted by antient Uſage, or ſo as to be injurious or 


inconvenient to the Public. 
page 723 But where no Inconvenience can enſue to the Public, there Offices are 


| Dyer 285, allowed to deſcend as Inheritances ; as the Offices of (4) Earl Martha] of 


7 Co. 33. England; ſo of Park-keeper, Foreſter, Gaoler, (e) Sheriff, Qc. 

Plow. 2, = 

2 Inſt. 382. 2 Rol. Abr. 153, (4) So the Office of Seneſchal of England formerly belonged to 
the Earldom of Leirefter, and came afterwards to the Staffords, and Dukes of Buckingham, and the 
laſt who had it in Fee was Zdward Duke of Buckingham, who was attainted 13 H. 8. but now it 
is never granted to any Subject only ers bac vice. 4 Inſt. 127. 7 Mod. 125, cited, {e) The 
Mayor and Citizens of London have the Sherivalty of London in Fee, and the Sheriffs of London ato 
Guardians under them, and removeable from Year to Year, 2 Inſt, 382. 


Plow 279-b, And if one hath the Office of Park-keeper, Foreſter, Gacler, Sheriff, 
331.2 Cc. to him and his Heirs, he may grant theſe Offices to one for Life, Re- 
9 co. 4597+ mainder to another for Life, c. for Omne majus continet in ſe minus ; and 
as they are grantable over in Fee, ſo may they be granted in Succeſſion to 

one for Life, with Remainders over. Kg 


—_—"— a } eds and 
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80 Offices may be intailed ; as the Office of Earl Marſhal of England, or 7 Co. 33. 
the Office of Steward, Bailiff or Receiver of a Manor, may be intailed ; Co.Lit,20.2, 
becauſe theſe are demandable in a Præcipe ut tenementa, and being exerciſea- N21 Abr. 
ble within the Manor, are therefore looked upon as Members or Branches 
of it. | 

So a Woman may be endowed of an Office; as of the Office of the Perk. ſ. 41 55 
Mar/hnlſea to have the third Part of the Profits, and in ſuch Caſe the ſhal} Co. Lit. 32. 
be contributory to a third Part of the Charge; ſo ſhe may be endowed 4e NS 4 
tertia parte exituum prowenient de cuſtadia gaaæ abbathie Weſtan', or of the Ploce 49 
third Part of the Profits of Courts, Fines, Heriots, &c. b. F. Nl. K. 
149. 


It is faid, that, at Common Law, all Officers of Juſtice had Eſtates in 4 Mod. 160. 


their reſpective Offices during Lite, and could not be removed but for Miſ- Show. 428. 
demeanors ; ſa was the Office of Clerk of the Crown in B. R. and in ſaidarguende- 
Chancery; ſo are the Clerks in the Exchequer, and the Philazers in C. B. 
and in this Reſpect the Wiſdom and Policy of the Law was very great; 
becauſe, when Men held their Offices for Life, it was an Encouragement to 
the faithful Execution of their Duties ; it was then alſo they endeavoured to 
acquire Knowledge and Experience in their Employments, having a dura- 
ble and fixed Eſtate therein, and not liable to be diſplaced at the Pleaſure of 
thoſe who put them in. | 

If an Office be granted to a Man to have and enjoy ſo long as he ſhall Co. Lit. 42. 
behave himſelf well in it; the Grantee hath au Eſtate of Freekold in the , ol, Abr. 
Office; for ſince nothing but his Miſbehaviour can determine his Intereſt, > 4 Parl, 
no Man can prefix a ſhorter Time than his Life ; fince it muſt be his own Caſes 161. 
Act (which the Law does not preſume to foreſee) which only can make his 
Eſtate of ſhorter Con: inuance than his Life; ſo if the Office had been grant- 
ed to a Man guamdiu ſe bene geſſerit tantum, his Eſtate had not been leſs for 
the Word tantum z for a Grant to a Man for fo long Time as he ſhall be- 
have himſelf well, are of equal Extent, and his Miſbehaviour in each Caſe 
determines his Intereſt, 


* 


Therefore where by the Statutes directing in what Manner the Cuftos 4 Mod, 167? 


Rotulerum ſhall be appointed, c. it is among other Things provided, that Show, 426 
the Cuſtos ſhall appoint and nominate the Clerk of the Peace, when void, t0530, _ 
who may execute it by himſelf or Deputy, for ſo long Time only as he Se. b. 
ſhall demean himſelf well; in the Conſtruction of which Words it was held Caſes 158. 
that the Clerk had an Office for Life, and that it did not determine with 14, Raym, 
the Cuſtas g. 158, 166, 

| $53, 1245. 
12 Mod. 42. See Ld. Raym. 161,—+ 37 H. 8. c. 1. ſ. 34, 1 W. & M. Stat, 1. c. 21. 1. 5.— 
He may be be diſcharged by the Juſtices, 1 W. & M. c. 21. f. 6. | 


The Judges of the ſeveral Courts at Weſtminfler held formerly their 4 Inſt. 74. 
Places durante bene placito, but now by the 12 W. 3. their Commiſſions are **7: 
quamdiu ſe bene geſſerint, by which they hold their Offices for Life; but 
upon the Addreſs of both Houſes of Parliament it may be lawful to remove 


them ||, I The judg- 
i es are co 


continue during good Behaviour, notwithſtanding the Demiſe of the Crown. 1 Gœo. 3. c. 23. 


* Tt hath been determined, that at Common Law the Patents of the *Page 73 


Judges, (a) Sheriffs, Eſcheators, Commiſſioners of Oyer and Terminer, 75 


Gaol- Delivery and of the Peace, and of the Attorney and Solicitor General, And 44? 


are determined by the Death of the King, in whoſe Name they are made. yer 16 5. 
c Cro. Car. 1, 2. 
N. Bendl. 79. 
(a) But the Office of Sheriff in ſuch Places where he is choſen by a Corporation, having by its 
Charter the Inheritance of the Office, does not determine by the Demiſe of the King. 7 Co. 30. 


d. Nor the Authority of a Coroner or Verderor, Daliſ. 15. Dyer 165, 2 Inſt, 175, Lev, 
> 120» 


©, 
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9 Co. 97 lt hath been adjudged in Sir George Reynoldr's Caſe, that the Office of the 
2 * King's Bench Priſon + could not be granted for Years, for that being an Of. 
Rol. Abr. fice of great Truſt concerning the Adminiſtration of Juſtice, in keeping of 
153. Priſoners till they pay their Debts, if it ſhould be granted for Years, might 
Cro, Car. be injurious to the Public, in that it would go to Executors or Adminiſtra- 
557. tors, or might be in Suſpence till Probate of the Will, or Adminiſtration 
— Sf 3- taken out; and if the Officer ſhould die indebted, that none would prove 
- 1 5 his Will, or take out Adminiſtration, then there would be no Officer at 
nec. Ch. all, and Executors or Adminiſtrators would be in by Act of Law, without 
199. Allowance of the Court; alſo it might be a Queſtion, if ſuch Office ſhould 
Comyns I. not be forfeited by Outlawry, or be Aſſets in the Executor's Hands; and 
deut Rep. many other Inconveniencies would follow if ſuc Grant for Years were 
701. pl. 23, allowed; for the ſame Reaſons it was held likewiſe, that the Offices of 
2 Will-Rep. Cuſtos Brevium, Chirographer, Clerk of the Pipe of the King's Silver, or 
291. pl. of che Crown, Remembrancer, or Chamberlain of the Exchequer, Protho- 


1 JM notaries, and other Officers in the ſeveral Courts of Juſtice, could not be 
Talb. 97, Sranted for Years, 
140. 


Ld. Raym. 49, 158. 163. 2 Ld. Raym. 8 53, 1038, 1245. 12 Mod, 10, 42, 77, 79, 30, go, 
199, —t The Power cf appointing the Marſhal of the King's Bench Priſon, reveſted in the Crown, 


Hard. 46, But ſuch Offices as do not concern the Adminiſtration of Juſtice, but 
353- J<* only require Skill and Diligence may be granted for Years, becauſe they 
Ver, Clerks may be executed by Deputy; without any Inconvenience to the Public ; 
therefore, where a Grant for Years was made of the Office of Garbler cf 
Species in London, it was adjudged to be a good Grant, or at leaſt a good 
Appointment for Years within the Intent of the Statute of 1 Jac. 1. 
cap. 19. 

Hard, 351, The Office of Regiſter of Policies of Afſurance in Landon concerning 
Oc. Merchants, was granted by the King for Vears, and adjudged to be a good 
* Grant, becauſe it did not concern the Adminiſtration of Juſtice in any 
3 Keb. 80. Court, but required only the Skill of Writing after a Copy; ſo the Office 
1 Vern, 11, of making and Sealing Subjana's was granted for Years, and allowed to be 
12. good ; and there ſeveral Precedents are cited of Offices granted for Years ; 
as firſt, Offices in which the Safety of the Realm was concerned; as the 
Office of Warden of a Haven or Port by H. 6. of Gunpowder, 1 Car. 1. 
of making Gunpowder by Car. 2. Alſo Offices concerning the Trade of 
the Realm have been granted for Years ; as 1 H. 7. of the Exchange of 
Money ; 18 H. 8. of Gager; 17 R. 2. of Aulnager though a Seal belongs 
to it, with which the Officer is intruſted; of the Letter-Office, 1 3 Car. 1. 
Alfo Offices in Courts of Juſtice have been granted for Years; as the Office 
of Surveyor of the Green-Wax ; of the 64. Writs in Chancery and Sub- 
fænas; of Comptroller and Cuſtomer, and making out Proceſs in C. B. 
All theſe and ſeveral others have been granted for Years ; but no Diſpute 
having been made of the Validity of them, how far ſome of them would 

| hold at this Day may be a Queſiion. | 
2 Lev. 245, But where one made a Grant for Years of the Stewardſhip of a Court- 
2 Jon. 125. Leet and Court-Baron, this was held void as to the Court-Leet, being a 
7 Judicial Office, but good as to the Court-Baron, being only Miniſterial, 
cos. and the Suitors Judges thereof; but the Grant appearing afterwards to be 
*Page 7 35* for Years, determinable on the Death of the Leſſee, it was held good for 


both; becauſe there was no Danger of its coming to Executors or Admi- 
niſtrators. 


—_ —_— 


—_— — 
— 


120. Nor does any Corporation Officer, who by the Charter is inveſted with Judicial Autho- 
rity, loſe it by ſuch Demiſe, 2 Hawk, P. C. 3. ¶ wide the Statutes 7 & 8 W. 3. c. 27. and 1 Ann. 
c. 1. for continuing all Patent Officers for fix Months after ſuch Demiſe, Title Courts, Letter (C) 
— Se x Geo. 3. C. 23. ante 733. laſt n.) | . 1 | ; | 


The 


/ 
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The King may grant the Office of Sheriff + (a) durante bene placits ; and _ _ 
although he may determine the Office at his Pleaſure, yet he cannot dete -f Co: 33: a. 
mine it for Part, as for a Vill, Sc. nor can he abridge the Sheriff of any a) Where a 


3 . Sheriff ma 
Thing incident or appurtenant to his Office, grant to — | 


: | Under She- 
riff to hold at Will only, for he is his Deputy, and according to the Nature of a Deputation muſk 


be removeable, as an Attorney is, Hob. 13, Noy 55.— See the Stat, 24 Geo. 2, Cc. 48. 


The King may grant the Office of Chirographer of the Common Pleas Deer 176.pl, 
quamdiu nobis placuerit, and it is good. 28. 


The Office of the King's Mar/hal/ea t may be granted at Will, 45 


4 See 27 Geo. 2. c. 17, 


If the King grants an Office at Will, and grants a Rent to the Patentee Co, Lit. 42. 
far his Life, for the Exerciſe of his Office, this is no abſolute Eſtate for a. 
Life ; becauſe the Rent being granted on Account of the Office, and in 
Diſcharge of the Duty of the Place, whenever his Intereſt in the Office 
ceaſes, the Rent is determined; becauſe it was firſt granted for the Exerciſe 
of the Office, which he 1s no further concerned in. 

A (5) Judicial Office cannot be granted in Reverſion; for though the 


Co. Lit. 3. b. 


Grantee be never ſo fit at the Time of the Grant, he may become unfit (3) 50 an 
when it takes EneR, Office part - 
ly Miniſte- 


rial and partly Judicial, cannot be granted in Reverſion; as the Office of Auditor of the Court 
of Wards, 11Co, 4. 2 Rol. Abr. 152. 


The King may grant an Eſtate in an Office to commence in futuro, or 
upon a Contingency, which Eſtate ſhall ariſe out of tne Inheritance he hath — 
in the Office itſelf, for ſuch he may have in Point of Intereſt, though not in between 
Execution, the King's 


Grant of am 
Office in Reverſion, and ſuch a Grant in Reverſion by a Subject, wide Dyer 80. pl. 58, 259. 


pl. 18. 3 Leon, 31, Hob, 150. 2 Roi. Abr. 154, Cro. Car. 279. 11 Co. 4. 8 Co. 55. b. 
Carth. 350. 2 Salk. 465. pl. 2, 4 Mod. 275. d. Raym, 49. 12 Mod, 77. 10 Mod, 258, 
354. Fitzgib, go, 92, 290, 308. Stra. 43. 


It hath been adjudged, that the Office of Regiſter being uſually granted Cro. Car. 
as well in Reverſion as Poſſeſſion, a Grant to one of ſuch Office for Life, 279» 555: 
when by the Death or Surrender of the preſent Officer it ſhall become void, 2 * 
is go; for though there is no Peverſion of an Office, unleſs it be an Of- 153. 
coat Inheritance, yet it may well be granted in Reverſion, Habend after March 38. 
the Death of the preſent Officer; which is no more than a Proviſion of a 3 Leon. 31. 
Perſon to ſupply it when it becomes void; and if ſuch Proviſion has been 
uſually made, the Cuſtom and Uſage (c] give Sanction to it, (e) But un- 
leſs there 
have been ſuch Uſage, it is not grantable in Reverſion. 2 Vent. 188. 


(1) Offices, by whom to be executed, and who are 
incapable thereok. | 


T an Office, either of the Grant of the King or Subject, which concerns Co. Lit. 3. b. 
the Adminiſtration, Proceeding or Execution of Juſtice, or the King's 
Revenue, or the Commonwealth, or the ſntereſt, Benefit or Safety of the 
Subject, or the like ; if theſe or any of them be granted to a Man that is 
unexpert, and hath no Skill and Science to exerciſe or execute the 2 the 
| rant 
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Page 736* Grant is merely void, and the Party diſabled by Law, and incapable to 
take the ſame pro commodo Regis & Populi ; for only Men of Skill, Know- 
ledge and Ability to exerciſe the ſame, are capable to ſerve the King and 
td) That an his People; an (a) Infant therefore is not capable of an Office of Steward- 
Infant can- ſhip of the Court of a Manor +, either in Poſſeſſion or Reverſion. 
not be a 
Steward, for he cannot by Intendment execute it; much leſs may he aſſign it over. Cro, Eliz, 
636-7, per Popham. But a Miniſterial Office may be granted to an Infant, in Poſſeſſion or Re- 
verſion, for he may exerciſe it by a Deputy, 11 Co, 4. a. As where the Office of Regiſter to 
the Biſhop of Rocbeſfer was granted to J. S. who was an Infant of twelve Years of Age at the Time 
of the Grant, Halend after the Death of J. D. (who was the Regiſter in Poſſeſſion) for his Life, 
to be exerciſed by him or his Deputy, and afterwards F. D. died, J. S. being of the Age of thir- 
ty ; this was held a good Grant at the Time of making of it, the Office being to be exerciſed by 
him or his Deputy, Cro. Car. 279. 2 Rol. Abr. 153. Young ver, Stowel, Cro, Car, 555-6, 
March 38. S. P. adjudged. 4 Mod. 279. 2 Vent. 188. Pollexf. 136. S. P. cited, and adjudged to 
be Law. See an excellent Comment on this Propoſition, (which is taken from Lord Cake) 


ante 72.5, 


Dyer 150. be, Lord Broke gave the Office of Chief Prothonotary to G. but he appear- 


' Cro, Car, ing unfit, he revoked it, and granted it to /. and a Precedent was ſhewn, 


557. where the Office of the Clerk of the Crown was granted by the King to one 
S. E. cited, Vintner, who exhibited his Patent and deſired to be admitted; and the 
2 And. 118. ſuſtices of the King's Bench refuſed to admit him, (b) becauſe he never had 


0 if an Exerciſed that Office, nor ever was brought up in it ; and recommended a 


' Office of fit Perſon, to whom the King ore tenus commanded to be admitted, and was 


Learning be ſworn. 

given to a | g 
Man utterly inſufficient, it is void ; and though it be to him and his Aſſigns, or to be exerciſed 
by a ſufficient Deputy 1, it mends not the Caſe, but it muſt radically veſt in the firſt Grantee, 
before it can go in Procuration or Deputation to any other. Hob. 148. If the King ſhould 
grant an Office in B. R. the Judges may remove ſuch an Officer tor Inſufficiency, becauſe they 


are proper Perſons to judge of his Abilities. 4 Mod. 30. 8 


5 
* 


t Vide ante 72 5. and poſt 738, He. 


Car The Biſhop of Glouceſter granted the Officer of Chancellor of his Dioceſe 
95. = - * 

Latch 228. to one S. who, becauſe he was uuſkilful in the Civil and Canon Law, was 
Noy gz, adjudged incapable. 

Palm, 450. | 

And in 4 Mod. 29, S. P. was argue, where the Grant was to him or his Deputy; in which 
Caſe it was inſiſted, that Infufficiency did not create an original Incapacity, ſo as to avoid the 
Grant z becaufe that he might appoint a Deputy learned in thoſe Laws, and that if he appointed 
ene who was unſkilful, it would be a Forfeiture of the Otfice, 12 Mod. 10. 


Oro. Jac,r7. If the King by his Letters Patent grants the Office of Cuſtody of the Caſtle 

2 Rufſel's of Nunnington to a Woman, to be exerciſed by her, or her ſufficient Deputy, 

5 the Grant is good, and it ſhall not be intended a Caſtle of War rather than 
2 private Houſe, ; 

+ "cada By the 3 Fac. 1. cap. 5. it is enacted, That no (c) Popiſh Recuſant 

from the convict thall exerciſe any Public Office or Charge in che Common- 


Chuch are wealth, but ſhall be utterly diſabled to exerciſe the ſame by hunfelf or 
rendered in- his Deputy. | 


capable or 

excuſed from ſerving any public Office, wide 2 Mod, 299. 2 Vent. 247. 2 Lev, 151, 184, 
242, 2 Jon, Bi, 137, 4 Mod, 26g, Salk, 167. pl. 1. Skin, 574. Carth, 306, 5 Mod, 
437. Comb, 315, 10 Mod, 101, 179. 11 Mod. 132. pl. 11, 12 Mod, 67. 2 Stra, 1193, 
Ls. Raym. 29. | | 


(K) Of 
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(K) Of the Manner of executing them; and herein 
of Offices that are incoinpatible, and where an 
Office map be executed by two oz moze Perſons. 


FFICES are ſaid to be incompatible and inconſiſtent, ſo as to be , Inſt. 100. 
executed by the ſame Perſon, when from the Multiplicity of Buſi- 
nels in them they cannot be executed with Care and Ability; or when 
their being ſubordinate and interfering with each other, it induces a Pre- *Page 737 
ſumption they cannot be executed with Impartiality and Honeſty ; and this ; 
my Lord Coke ſays is of that Importance, that if all Offices Civil, Ecele- 
ſiaſtioal, fc. were only executed each by a different Perſon, it would be for 
the Good of the Commonwealth, Advancement of Juſtice, and Preferment 
of deſerving Men. 

And hence it is, that the King himſelf, though he may grant an Office, Inft. 200. 
yet cannot execute it himſelf ; (a) nor can the Ch. Juſt. of B. R. be Pro- (%) Sid. 305. 
thonotary nor Clerk of the Papers, though he may diſpoſe of thoſe Places. 

So if a Foreſter, by Patent for his Life, is made Juſtice in Eyre of the 4 Inſt. 3 10. 
fame Foreſt fat vice, the Foreſterſhip is become void, for theſe Office are 
incompatible z becauſe the Foreſter is under the Correction of the Juſtice 
in Eyre, and he cannot judge himſelf ; the ſame Law of a Warden of a Fo- 
reſt, and of a Juſtice in Eyre of the ſame Foreſt. 

Upon a Mandamus to reſtore one to the Place of Town-Clerk, it was 
returned, that he was elected Mayor and ſworn, and therefore they choſe =_ 25 
another Town-Clerk ; and the Court were ſtrongly of Opinion that the 3 
Offices were incompatible, becauſe of the Subordination ; a Coroner Pagan. 
made Sheriff ceaſes to be Coroner ; ſoa Parſon made a Biſhop ; a Judge 
of C. B. made a Judge of B. R. and the Town-Clerk's Office is to be 
attendant on the Mayor; in Re- diſſeiſin the Sheriff is Miniſter and Judge, 
but that is by Act of Parliament; and by the (5) Cuſtoms of ſome Places n 
the Mayor has other Offices annexed to his Place of Mayor, but here they 4 * 
are diſtinct; and the Court recommended the Caſe to the Town for anf Error 


amicable Compoſure. upon a 

. Judgment in 
Norebampten, and the Error aſſigned was, that the Yenire facias was awarded to the two Bailifts, 
and the Court was held before the Mayor and the two Bailiffs, ſo that the Bailiffs being Judges ot 
the Court could not be Officers; but the Court conceived it might be good by Cuſtom, and not 
Error; for the Judges are not the Bailiffs only, but the Mayor and Bailiffs ; and it is a common 
Courſe in many of the antient Corporations, where the Bailiffs are Judges, or the Mayor or they 
be Judges, yet in reſpect of executing Proceſs they be the Officers alſo, Cro, Car, 138, Crane: 
ver. Holland, 4 Mod, 66, S. C. cited. | 


Miniſterial Offices may be granted to two, and ſo may alſo ſome Judicial 4 Mod. 17. 
Offices, which are eſtabliſhed by Act of Parliament; but antient Offices? wo 140. 
cannot regularly be granted to two, nor otherwiſe than they have been ; C a 
but it ſeems to be in the Diſcretion of the Judges, if they ſee an Office in Sid. 40. 2 
their Courts comprehend too much for one Man to execute it, to put in vide Cro, 
more; but this muſt be where it is granted to ſeveral as one Office; for if Car. 138, 
divided to two or three, the Preſcription is interrupted, and it is not a 289. p 
Grant of the antient Office. — 


Therefore a Grant of the Office of Chief Prothonotary of the Common , Rol. Abr. 


Pleas to two hath been held void. I 52. 
Hob. 153. 


3 Mod. 145. and ſee the Authorities to the ſecond Paragraph of P. 734. 4 Mod, 17, cited. 


80 
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2 Rol. Abr. So a Grant to two to be Chief Juſtices of any of the Benches hath been 
152. held void ; but a Grant to two to be Clerks of the Crown is good. 


11 Co. 3, 


1 If a Grant be made to two of the Office of one of the Auditors of the 
Aude. Court of Wards, it is good; yet it is but one Office, and partly Judicial; 
Curls Caſe. but this 1s by the 32 H. 8. cap. 46. 

2 Rol. Abr. 

152. 4 Mod, 18. S. C. cited. 


Dyer 1678. The Office of Foreſter of Waltham Foreſt was granted to two, and held 


Vent. 296. 21. Clerk of the Kings Bench Office had granted the Office of Clerk 
2 Mod. 95. of the Papers to A. and B. and the longeſt Liver of them; B. makes a 
2 wy a parol Surrender, and prays that C. thould be admitted in his Room, 
Talib. 4 which was done accordingly ; B. dies, A. commenced a Suit againſt C. 
127, 143, ſuppoſing that he had no Right; but upon the Trial it appeared that the 
*Page 73$* Plaintiff a thar C. ſhould be admitted, which was looked upon as a 
Surrender of the former Grant, and the Taking of a new one ; and it was 

ruled accordingly. 
The King granted the Office of Comptroller of the Cuſtoms in the Port 
8 of Exeter, — beneplacito to two ; one died; and the Queſtion was whe- 
Seukely, ther the other ſhould have the whole by Survivorſhip ; et per Cur. he ſhall 
(a) It is ſaid not, for there ſhall be no Survivorſhip of an Office of (a) Truſt, if it is not 


in general, granted to them and the Survivor, 
per Cur,” that 
if an Office be granted to two, and one dies, the Office does not ſurvive, but determines ; as if 


ewo Sheriffs, and one dies, the other cannot act; otherwiſe, if granted to two and the Survivor 
of them. 2 Salk, 465. pl, 1. 


Carth. 213, The Biſhop of Landaff by Deed granted the Office of Chancellor or 
— ver. Commiſſary of his Dioceſe to Doctor Loyd and Doctor Jones, to hold the 
Show: 289. ſame confunctim & diuiſim to them and to the Survivor of them ; Doctor 
4 Mod, 16, Loyd died, and the Succeſſor of the Biſhop granted the Office to another, 
2 Salk. 465. who ſued Jones; it was agreed by Counſel on both Sides, that this Office 
pl. 5 had been antiently and uſually granted in this Manner; and on a Caſe ſtated 
* c od. 10. aut of Chancery, and referred to the Judges of B. R. the only Queſtion was, 
whether this was ſuch a judicial Office as could be granted in this Manner; 
and after ſeveral Arguments it was adjudged, that this was a good Grant; 

and the principal Reaſon of the Judgment was, becauſe of the long and 

conſtant Uſage ; and it was ſaid, that the Offices of moſt of the Biſhopricks 


in England are and have been conſtantly ſo granted. 


— 


— 


(L) Of the Execution of an Office by Deputy; and 
herein of Superiozs being auſwcrablc foz their 
Deputies. 


S to the Execution of an Office by (5) Deputy, we muſt obſerve, that 
(5) A Depu- A there are ſome Offices which in their Nature and Conſtitution imply 
ty is ſaid to a Power or Right of exerciſing them by Deputy; ſome that in their Nature 


be one who cannot be exerciſed by Deputy; and ſome, that by having ſuch a Power an- 
> et nexed to the Grant or Inſtitution may be ſo exereiſed, though without ſuch 
another, and an expreſs Proviſion they could not. | | 

for yon | Offices 
regular 

his 5 ſhall anſwer, Perk, ſ. 100. — The Differ ence, ſays my Lord Cole, between a 
Deputy and an Aſſignee is, that an Aſſignee is a Perſon who has an Eſtate or Intereſt — 
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Offices of Inheritance for Years, and thoſe which require only a Superin- 
- , 2 Inſt, 382. 
tendency, and no particular Skill, may regularly be exercifed by Deputy; Piow. 380. 
ſuch as that of (a) Earl Marſhal of England, Foreſter, Park-keeper, c. 9 Co. 47. 
Style 5 
(a) The Office of High Conſtable of England may be exerciſed by Deputy. Keihw, 9 
Wilſhire held Lands in Heyden in Eſſex by Grand Searjeanty, to hold a Towel when the King fhould 
wath his Hands before Dinner the Day of the Corronation; but he having no Dignity was allow= 
ed to make a Deputy, Co. Lit, 107. b.—Anne Wife of the Earl of Pembroke, held Lands of the 
King to perform the Office of Napery at his Coronation ; but becauſe a Woman could not do it 
in Perſon, ſhe was allowed to make a Deputy: So the Heir of the ſaid Earl was by Tenure to car- 
ry the Gold Spurs before the King at his Coronation ; but becauſe he was not of Age, he was al- 
lowed to make a Deputy* Co, Lit. 107. b. | 


A Sheriff, though he is an Officer made by the King's Letters Patent, *Page 739 
and though it be not ſaid that he may execute his Office per ſe wel ſufficien- Rol. Rep, 
tem Deputatum ſuum, yet he may make a Deputy, which is the Under- 274, 
Sheriff againſt whom Actions may be brought by the Parties grieved. == 2 

And it is ſaid in general, that when an Officer hath Power to make Aſ-, 22 . 
ſigns, he may (5) unplicitly make a Deputy. | 0) A Bi- 

ſhop on his 
Creation hath Power of appointing Deputies, 2 Sid. 138. The Office of Clerk of the Outlaw. 
ries of the Common Pleas belongs to the Attorney General, who exerciſeth it by Deputy. 4 Inſt. 
101. 


A judicial Officer cannot it is ſaid make a Deputy, unleſs he hath a 3 Mod. 150, 
Clauſe in his Patent to enable him ; becauſe his Judgment 1s relied on ger. 
in Matters relating to his Office, which might be the Reaſon of the Mak-""" 
ing of the Grant to him; neither can a Miniſterial Officer depute one 
in his Stead, if the Office be to be performed by him in (c) Perſon ; but 
when nothing is required but a Superintendency in the Office, he may make (e) There- 


a Deputy. fore the E- 


ſquire of the 
King's Perſon cannot aſſign his Office; for the Law ſuppoſes it to have been given him in Conſi- 


deration of his Diligence, Fidelity and Skill, 11 E. 4. 1. 2 Rol. Abr. 154 ——The Office of 
Carver being a Perſonal Truſt cannot be aſſigned. Dyer 7, b. 


It is clear, that the Judges of We/ftmin/ter-Hall, as well as all (d) others 
having Judicial Authority, muſt hold their Courts in their proper Per-7. _= oh 
ſons, and cannot act by Deputy, nor any (e) way transfer their Power to Bro. Title 
another, Judges, 11, 

Perk.f, 107. 
(d) But the Judges of the Eccleſiaſtical Courts may act by Deputy, as the antient Cuſtom hath 
been, Latch, & wide ſupra Letter (D). (e) And therefore where the Council of the Marches of 
Wates referred a Suit to certain Perſons to hear and determine it; this was held to be illegal, and 
a Prohibition awarded to the Court, to ſtay their Proceedivg againſt the Party for refuſing to obey 
the Order of the Referees, Col. Abr. 382. March 102.80 Juſtices of the Peace cannot de- 
1 a _ Number of themſelves, and inveſt them with a Power to make Rates ane Orders. 
» 85. 

A Coroner cannot make a Deputy, nor an Eſcheator ; becauſe theſe are Lill. Reg. 
Judicial Offices, which they muſt exercife in Perſon ; but it is ſaid, that the 446. 
King dy ſpecial Commiſſion may appoint a Deputy Eſcheator, to inquire by 
Office of the Death of a Nobleman, or, as the Book ſeems to hold, of any 
other Perſon, though under that Degree, IA 

It is held, that the Office of Conſtable being wholly Miniſterial, and no 8 84 
way Judicial, he may appoint a Deputy to execute a Warrant directed to — 

un, 222, 


1— _ \ ts 


Office itſelf, and does Thines in his own Name, for which his Grantor ſhall not anſwer, unleſs 
in ſome ſpecial Caſes ; but a Deputy bas not any Eſtate or Intereſt in the Office, but is as Servant 
to the Officer, aad does every Thing in the Name of the Officer, and nothing in his own Name, 
and for whom the Grantor ſhall an{wer. 9 Co. 49,—But per Holt C. J. it is ſaid, that a Deputy 
cannot regularly have leſs Power thai: his Principal, cannot be reſtrained from exercifing any Part 
of the Office*by Covenant, or otherwiſe, muſt regularly act in his own Name, unleſs it be in Caſe 
of an Under - Sheriff, who acts in the Name of the High-Sheriff, becauie the Writs are directed to 
him. Salk, 95. Ld, Raym, 658, Comyns 84. pi, 52, 12 Mod, 467, 470, $90. 
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gm 77 him, when by Reaſon of Sickneſs, Abſence or otherwiſe, he cannot do it 

Kol. Rep. himſelf ; for the Public Good requires, that there ſhould be always ſome 

274. Sid, Officer ready at Hand to execute ſuch Warrants ; and the too rigorous Re- 

355. ſtra int of the Service of them to the proper Officer could not but ſometimes 

. cauſe a Failure of Juſtice ; but it is ſaid, that a Conſtable cannot make a 

« Kb. zog. Deputy, without ſome ſuch ſpecial Cauſe, 

Keb, 639. It ſeems the better Opinion, that a (a) Recorder of a Town cannot make 
per Windham a Deputy, without a ſpecial Grant or Cuſtom for that Purpoſe, being a Ju- 
' Juſtice ; dicial Office relating to the Adminiſtration of Juſtice. | 
vide 1 Lev, | 
76. (a) A Bailiff of a Liberty may have a Deputy. Cro. Jac, 241-2. adjudged, 


Rol. Abr. And therefore, where a Writ was directed to the Mayor, Aldermen and 
7 52, 754+ Recorder of Lancaſter, and the Record was certified by the Mayor, Alder- 
1 133, men and Deputy Recorder, without ſhewing that the Recorder had Power 


191, 20 
. to make a Deputy; the Return was held naught. 


A Keb. 38 5. 

It is held, that the Marſhal + of the King's Bench, baving the Inherit- 
39 H. 6. 234+ , 4 — . 
2 Rol. Abr. ance of the Office, with Power to grant the ſame for Life, cannot not- 
164. *withſtanding give Power to ſuch Grantee for (5) Life to make a Pe- 
*Page 740 puty. | 
(That nei. 
ther Tenant at Will nor Tenant for Life can make a Deputy, if, in the very Grant made to them, 
there is not an expreſs Clauſe for the Execution of the Office per ſe wel ſuffcientem Deputatum ſuum. 
3 Mod. 147,——+ See the Stat. 27 Geo. 2. c. 17. whereby the Power of appointing the Mar- 
mal, is reveſted in the Crown. | | 


oro. Elir. The Office of Aulnage, or Sealing of Cloths, cannot be exercifed by De- 
2 * puty, _ an Office of Truſt, unleſs there be a Clauſe in the Patent for 
p * that Pu A 992 
Salk. 95. Ld, . a Deputy cannot make a Deputy, (c) becauſe it implies 
Raym.,658.2n Aſſignment of his whole Power, which he cannot aſſign over; but if 
Parker ver. A. be appointed Steward of a Copyhold Court, to be exerciſed per /+ 
Kerr. wel deputatum ſuum, and he appoints E. his Deputy, who hath long ex- 
Ws De- erciſed the ſaid Office, and B. authorizes C. and D. jointly and ſeverally, 
— 3 to take a Surrender of a Copyhold Tenement from J. S. which is done by 
who is au- C. without reciting his Power, or any Relation had to it, the Surrender 
thorized is good, being only a ſingle Act; ſor the Conſtitution in this Manner 
himſelf, he gives C. the Colour and Reputation of an Authority to act as a Steward 
cannot deve- (4) de facto; and what he does as ſuch is ſufficient among the Tenants, for 


ate that g x ; , 
— . they have no Power to examine his Authority, nor is he to render them any 


and if a De- Account of it, 
pyty might 


make a Deputy, ſo ſuch ſecond Deputy, and ſo ad infinitum, which would be highly inconvenient, 


Lit. Reg. 446. (4) Where the Deputy of a Deputy of a Cuſtomer, fitting in the Cuſtom-Houſe 
with other Officers, and aQing as an Officer, his Acts were held good as an Officer de facto, 
though not de jure; and that it would be very hard to put thoſe who have to do with Cuſtom- 
Houſe Officers, to enquire into the Legality ot their Inſtitution, Cro. Eliz, 534+ 


4 Ind. 291. The Chief Juſtice in Eyre may by the Statute of 32 H. 8. cap. 35. make 
his Deputy ; yet all the Writs of Summons antient and late are coram the 


uſtice itinerant aut ejus deputato. 
It is ſaid, there cannot be an Officer without Deed, (e) nor can there 


e be any Deputation of an Office without Deed, being a Matter which lies iu 


(e) A Depu- Grant. 
tation of an ; 
Office is in its own Nature grantable by Parol; and therefore though it ſhould happen to be 


granted by Writing, yet nnce it is in itſelf grantable by Parol, it may be 1cvoked by Parcl. 
Co, Law & Eg. 74. 


But 
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But the High Sheriff may make an Under-Sheriff, or his Deputy, with- 3 Mod. 159. 
out Deed, for he claims no Intereſt in the Office, but as Servant ; and there- | 
fore (a) where an Action on the Caſe was brought againſt the Deputy of a (a) Cro.Eliz. 
Sheriff for an Eſcape, who pleaded, that the Sheriff made him his Deputy 67. Clecotr 
to take Bail of Priſoners, and that he took Bond, c. and ſhewed no Deed 2 ? 22 
of Deputation; yet the Plea was held good on a Demurrer. *** 

« By the Statute of 2 H. 6. cap. 10. it is ordained, that all Officers made , Inſt. 11 Py 
« by the King's Letters Patents within the King's Courts, who have Power 115, 
« and Authority, by Virtue of their Offices of old Time accuſtomed, to ap-2 Lev. 121. 
« point Clerks and Miniſters within the ſame Courts, ſhall be charged and 
« ſworn to appoint ſuch Clerks and Miniſters for whom they will anſwer 
« at their Peril. 

Upon the Rule of Reſpondeat ſuperior, regularly all Officers ſhall an- 
* (wer for their (5) Deputies, in the ſame Manner as if the Act were 4 Co. 33. 
done by themſelves, unleſs it be in Criminal Caſes ; and therefore She-? _ 466, 
riffs ſhall anſwer for the Eſcapes, Amerciaments, Ec, of their Deputies, Dyes — 2 


Oc. (5) But if a 
Clerk in an 


Office miſ. enter any Thing, he himſelf ſhall be puniſhed, and not the Maſter of the Office, be- 
cauſe he takes a Fee for it, Leon. 146. & wide Hob, 13. 


If the Coroner be inſufficient, the whole County who made Election *Page 74 1 


and Choice of him ſhall tanguam elector & ſuperior anſwer for him. _ 2 Init, 466. 
So the 


Lord of a Franchiſe ſhall anſwer for-a Bailiff put in by him, 2 Lev, 160, 


If a Perſon be appointed Cuſtomer or Collector of the Cuſtoms in a cer-Dyer 238. b. 
rain Port, who is impowered by the Statute 1 Elis. cap. 12. to appoint a Pl. 35. ade 
Deputy, and a Deputy ſo appointed by him conceals the Goods of a Mer io 
chant, and the Cuſtomer himſelf being ignorant thereof returns on Oath Chamber, as 
into the Exchequer the Cuſtoms of this Port, according to the Information Saunders Ch, 
of his Deputy; he ſhall, notwithſtanding his Ignorance, anſwer for the Act Bar. inform 
of his Deputy, and ſhall forfeit treble the Value of the Merchandize, and ed the Re- 
be fined, Ec. purſuant to the Statute 3 H. 6. cap. 3. FEED 

If a Deputy ſuffers Eſcapes, it is a Forfeiture by the Principal, unleſs ES 
ſuch Deputation be made for Life, and then the Grantee for Life only for- Cie Eliz. 


feits the Office. 534. 
Poph. 119. 


2. Lev, 71. Raym. 216, 3 Mod. 146. 3 Lev. 288. like Point. See 10 Mod. 74, 108, 290, 
12 Mod. 13, go, 466, 469. Fitzgib. 186, 293. Salk, 95. Ld, Raym. 424, 658. 


It 1s ſaid, that if one put in a Deputy, without any Allowance of Salary, 6 Mod, 235. 
he -g no Remedy but by Quantum Meruit, and that againſt his Prin- | 
cipal. | 

It hath been held, That though a Mandamus will not lie for a Deputy, , 4 
that yet it lies for him who deputes him, to have ſuch his Deputy either 2 22 738 
admitted or reſtored ; for that otherwiſe he might be deprived of his Power 742. 7 
to make a Deputy ; and in this Caſe, on a Mandamus to reſtore a Deputy Vent. 110, 
Secretary of the Courts of Marches, it was held to be no good Return, 271. 8. = 
that at the Time of the Writ delivered he was not conſtituted Deputy, 2 3 


for that they might have put him out of his Place before the Writ came to turns mu 
them, be certain, 


there being nothing to be pleaded to them. 


(M) Of 
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(M) Of the Pozkeiture of an Office. 


11 E. 4. 1. >] IT is laid down in general, that if an Officer acts contrary to the Nature 
2 Rol. Abr. & and Duty of his Office, or if he refuſes to act at all, that in theſe Caſes 
255. the Office is forfeited. | 

But herein it will be neceſſary to conſider more minutely, what ſhall be 
_ Lit. 233. ſaid ſuch Acts as are contrary to the Duty of his Office, and how far the 
288 „ fame, whether they be Acts of Omiſſion or Commiſſion, amount to a For- 
(a) 1f a Sne- feiture; wherein it hath been clearly agreed, that a (a) Gaoler by ſuftering 
rift ſuffer Fe- voluntary Eſcapes, by abuſing his Priſoners, by extorting unreaſonable Fees 
lonsto eſcape from them, or by detaining them in Gaol after they have been legally diſ- 
1 charged and paid their juſt Fees, forfeits his Oſſice; for that in the Grant 
feirure of his of every Office it is implied, that the Grantee execute it faithfully and dili- 


Office, gently. 
though the 

Office be for Life or in Fee. Dyer 151. b. Sir Jobn Savage's Caſe, 2 Rol. Abr. 1 55. 2 Bulſt. 58. 
3 Mod, 146. S. P. 8 


39 H. 6. 33. But it is held, that one negligent Eſcape is not a Forfeiture, though one 
2 Rol. Abr. voluntary one is, but that two negligent Eſcapes a:nount to a Forfeiture, 


155. | 
© Vera, 173. vide Stat, 8 & 9g W. 3. c. 27. Tit, Goal and Gealer, Letter (D). 


Page 742 here are, ſays my Lord Coke, three Cauſes of Forfeiture or Seizure of 
6 Co. 50. Offices by Matter in Deed. 1½, By Abuſer. 2dly, Non-uſer. 3dly, Re- 
Co, Lit,233.fuſal, 1/7, By Abuſer ; as by a Marſhal, or other Gaoler's permitting 

. Eſcapes. 2dly, By Non-uſer ; in which there is this Difference, when the 
And where Office concerns the Adminiſtration of Juſtice or the Commonwealth, the 
eee Officer ex 9fficio ought to attend without any Demand or Requeſt, there by 
uſer of an Non-uſer or Non-attendance the Office is forfeited ; but where an Officer is 
Office is a not obliged to attend, but upon Demand or Requeſt made by him whoſe 
Forfeiture, Officer he is, there, without ſuch Demand or Requeſt, there can be no For- 
_ 2 Rol. feiture; and herein alſo my Lord Coke in another Place takes the following 
— 25 4 5 Diverſity, viz. that Non-uſer of itſelf, without ſome ſpecial Damage, is no 
Dyer 151. Forfeiture of private Offices, but that it is otherwiſe of a Public one, which 
3 Mod. 146. concerns the Adminiſtration of Juſtice, 3dly, As to Refuſal, he ſays, 
4 Mod. 29. that in all Caſes where an Officer is bound upon Requeſt to exerciſe his Of- 
Les — fice, if he does not do it upon Requeſt, he forfeits it; as if the Steward of 


is a good 4 Manor be requeſted by the Lord to hold a Court, if he does not do it, 


Cauſe of the it is a Forfeiture, 


For eitur2 of 
the QC Ace of Recorder, 1 Salk. 435.— Where to a Scire facies to repeal the Patent of a Searcher 
of a port for Non-attendance, the Officer pleaded that he was fick, and that he was confined in 


Priſon at the King's Suit, vid Cro, Car. 491, 492. 


2 Inſt. 43, The King granted to the Abbot of St. Alban to have a Gaol, and to 
have a Goal-delivery, and divers Perſons were committed to that Gaol 
for Felony ; and becauſe that the Abbot would not be at the Expence ot 
making Deliverance, but had detained Perſons in Priſon a long Time, it 
was reſolved, that the Abbot had for that Cauſe forfeited his Franchiſe, 
and that the ſame might be ſeized into the King's Hands. 

Cro. Car. If a Scire facias be brought to repeal the Patent of a Searcher of the 

491. The Cuſtoms in a Port-Town for Non-attendance ; and upon Evidence it ap- 

King ver. pears, that ſuch a Ship was imported and unladen, and others alſo were ex- 

nos ported beyond Seas, not being ſearched, and that when theſe Ships were ſo 

Mod. 146. imported or exported, neither the Searcher himſelf nor any of his Depu- 

>. C. cited. 1169 
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ties were there, though it does not appear to be by Negligence or volun- 

tarily, yet this voluntary Abſence and Neglect, fo as neither himſelf nor 

Servants were there to ſearch, is not only Craſſa negligentia, but a volunta- 
Permiſſion and Forfeiture. 

80 if a Gaoler ſhould leave his Priſon Doors unlock'd, and the Priſon- Crocar. 492. 
ers eſcape, it is not only a negligent but a voluntary Eſcape. per Cur. 

If Conditions in Law, which are annexed to Offices, be not obſerved and Co. lat. x33. 
fulfilled, the Office is loſt for ever, for theſe Conditions are as ſtrong and b. 
binding as expreſs Conditions ; and therefore if the Office of Forefter, Ic. * +4- 
deſcend to an Infant or Feme Covert, {where by Law they mav ſo deſcend) * LI 
and theſe are not exerciſed by ſufficient Deputies, they become forfeited, Hard. 11. 

If a Parker or a Foreſter cut a Tree, not for Browſe or Reparations, this g Co. 50. a 
js a Forfeiture in Law of his Office ; becauſe he breaks the Condition in Cro. Ez. 
Law annexed to his Office, which is, that he will preſerve the Game, and 385. And. 29. 
not do any Thing that may impair or deſtroy them; but other Books hold, Leh. 17. 
that the cutting down of Trees is no Forfeiture, if he leaves ſuſficient for — 8 7 7 
Browſe and Shade for the Deer, and to cover them. L Mod 121. 

Inſufficiency 1s an original Incapaciry which creates the Forſeiture of an Mod. 29. 
Office ; ſo if a Superior puts in a Deputy into an Office, which may be arguends, 
exerciſed by Deputy, who is ignorant aud unſkilful, this is a Forfeiture of | 
the Ofbce. | | 
If the King grants an Office in any of the Courts at We/tminfter, the 
Judges may remove ſuch an Ollicer for Inſufficiency, and are the proper 


Perſons to judge of his Abilities, 


0 


4 Mod. 30. 

ar guendo. 
— here an 
Om̃cer may 
be removed, but cannot be abridged of his Fee, Rol. Rep. Sa-. 


* A Philizer of C. B. being abſent two Years, and having farm2dout his * Page 74 3 
Office from Year to Year, without the Licence of the Court, was diſcharged Dyer 114. b. 
by the Chief Juſtice, ex aſſenſu ſociorum ſuorum, by Words ſpoken openly pl. 54. 
in Court; and though there was no Record made of the Diſcharge, nor any Rol. Abr. 
legal Summons fur him to anſwer to any Acculation, yet the Diſcharge was 255: 5+ ©: 
held good. 

An Officer was turned out, becauſe that he ſpoliavit gugdam recorda con- Keb. 597 
tra officii ſui debitum ; and it was objected, 1/t, That it was not certain Pilking:en's 
enough, becauſe not ſhewn what Records; ro which the Court anſwered, Caſe, — 
that it would be prolix, and then he having ſpoiled the Records, they are Clerk ot the 
not now to be had. 24d Objection, That it may be he did it by Chance, _ — | 
and not wilfully ; to which the Court ſaid, that the Concluſion contra 9fficii moved for 


ſui debitum included that. . not deli ver- 

5 ing the Re- 
cords to the new Cuſtes Rotulorum. 4 Mod. 31, 32. Show. 232, 12 Mod. 13, 5 Mod 386. 
Carth, 426, Ld, Rayin, 158, 166, 2 Stra 997. Holt 188. pl. 1. 


If A. bath the Cuſtody of a Caſtle with all Profs, fc. granted to him Cro, Jac. 77, 
for Life, of which the Inheritance hath been granted to B. and A. refuſes *%** - 
B. to let him inhabit in the Houſe, this is a Forfeiture in A. x 

If Tenant in Tail of an Office commit a Forfeiture, this ſhall bind the | 
Iflue, by Force of the Condition racitly annexed by Law to ſuch Eſtate ; | 1 3 
but if an Officer for Life commit a Forfeiture, this thall not affect him who 3% 11 6. 33. 


hath the Inheritance. 22 ½. 34. 

8 II. 4, 18. 
2 H. 7. 11. 14 H. 7. 1. 2 Rol. Abr. 155, 7 Co. 34. Poph 119. 2 Lev. 71. Raym 216, 
3 Lev. 288. 3 Mod. 146. Skin, 114. 2 Vern 173. a Vent. 189, 269. Bridgm. 27. 


The Archbiſhop of Canterbury granted the Office of Guardian and Keeper Plow. 378. 
of Alyngton Park to Sir Edward Newil, and to Henry one of his Sons, with 2 we A 
a certain Fee during their Lives, and the longeſt Liver of them, which was: 
Vol. III. | 2H confirmed 
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confirmed by the Prior of Chriſt's Church, Canterbury, to be exerciſed by 


them or their ſufficient Deputy, for whom they ſhall anſwer ; Sir Eduard 
was attainted ; and the Queſtion was, if the King ſhould have the Office by 
the Attainder ; and it was reſolved, that being only an Office of Skill and 
Confidence, the ſame was not forfeited to the King, but that the Survivor 
ſhould hold the ſame with the Profits incident thereto. 

Plow, 180. Bur if the King grants an Office which concerns Truſt and Diligence to 
two, and one of them is attainted, the entire Office is forfeited to the King; 
for he cannot make one to occupy in Common with another, 

But for this, Where-ever an Officer who holds his Office by Patent commits a Forfei- 

vide Dyer ture, he cannot regularly be turned out without a Scire facias, nor can he 

155, 198, be {aid to be completely ouſted or diſcharged without a Writ of Diſcharge; 


211. hg Hay ; | 
9 Co. 98, for his Right appearing of Record, the ſame muſt be defeated by Matter of 
Co.Lit.233. as high a Nacure. 

Cro. Car.60, 

61. Sid. 81, 134. 8 Co, 44. b. Rol. Abr. 580, 3 Mod. 335. 7 Lev. 288. 
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"Page 744 (N) Where foz Cozruption and oppzeſſive Pze-» 
ceedings Officers are puniſhable; and here in of Bzi- 
berp and Extoztion. | 


That if a HERE can be no Doubt but that all Officers, whether ſuch by the 
_ wo 6 Common Law, or made purſuant to Statue, are puniſhable for Cor- 
— ruption and oppreſſive Proceedings, according to the, Nature and Heniquſ- 
neſs of the Offence, either by Indictment, Attachment, Action at the Suit 


of Parlia- 
ment, and of the Party injured, Loſs of their Offices, Cc. 


miſbenave | 
himſelf in his Office, he is indictable for it at Common Law, as in every public Officer, who 


miſbehaves himſelf in his Office. 6 Mod. 96. 


Pyer 228. But befides the Puniſhment by Ind ictment, Information, Fe. all Courts 
Pal. 56. of Record have a diſeretionary Power over their own Officers, and are to 
ſee that no Abuſes are committed by them, which may bring Diſgrace 
on the Court themſelves ; alſo the Court of King's Bench, by the Plenitude 
of its Power, exerciſes a Superintendency over all inferior Caurts, and 
may grant an Attachment againſt the Judges af ſuch Courts for oppreſſive, 
unjuſt, or irregular Practice, contrary to the obvious Rules of natural 


Juftice. | a | 
Co. bit. 368. As to the Extortion by Officers, it is ſo odious, (being more henious, as 
b. zInſt. zog. my Lord Coke ſays, than Robbery, as it is uſually attended with the aggra- 
10 Co. 192. vating Sin of Per jury, ) that it is puniſhable at Common 1 aw by Fine and Im- 


a. priſonmeot, and alſo by a Removal from the Office in the Execution where- 


— 1 4 of it was committed; and is defined to be the Taking of Money by any Of- 
438, 448. ficer by Colour of his Office, either where none at all is due, or not ſo much 


Raym. 315. is due, or where it is not yet due, : 

22 H. 7.17. But che ſtated and known Fees allowed by the Courts of Juſtice to their 

0. Lit. 368. reſpective Officers, for their Labour and Trouble, are not reſtrained by the 
Common Law, or by the Statute of Weftm. 1. 3 Ed. 1. and therefore ſuch 
Fees may be legally demanded and inſiſted upon, without any Danger of 
Extortion. | 9 85 

| Alſo it ſeems, that an Officer, who takes a Reward which is volun- 

1 200. earth given to him, and which has been uſual in certain Caſes. for the 

3106 Ig9.. Bins rape his D be faid 

ve, Lit, 368, more diligent or expeditious Performance of his Duty, cannot 

| co 
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to be guilty of Extortion 3 for without ſuch 2 Premium it would be 
— in many Caſes to have the Laws executed with Vigour and 
Succels. 
But it has been always held, chat a Promife to pay an Officer Money for 
the doing of a Thing which the Law will not ſuffer him to take any Thing Rol. Abr 16. 


for, is merely void, however freely and voluntarily it may appear to have Roe. Rep. 
been made. — * 


| Jon, 65. 
Cro. Elz. 654. Moor 463, Cro. Jac. 103. 


If an Indictment of Extortion charges J. S. with the taking of 505. as sid. 91. The 
a Bailiff of a Hundred Cofore Officii, without (a) ſhewing for what he took it, King ver, 
this is good at leaſt after Verdict, for perhaps he might claim it generally, C 8 
as being due to him as Bailiff, in which Cafe the Taking could not be ocher- af Thatan 
wife expreſſed. forExtortion 

| | | muſtſet forth 

the Time when the Offence was committed. 4 Mod, 107. 1034,—<<That the Court of King's 
Bench will not quaſh an Indiftment for Extortion or Opprefſion, thougtr erroneous, but will 
oblige the Party to plead or demur to it. 5 Mod, 13. 


* As to Bribery, it is ſaid, in a large Senſe, to be the receiving or offer- *Page 745 
ing of any undue Reward by or to any Perſon whatſoever, whoſe ordinary 2 de 
Profeſſion or Buſineſs relates to the Adminiſtration of Public Juſtice, in or- Laud. c. 51. 
der to incline him to do a Thing againſt the known Rules of Honeſty and 3 ink. 205 
Integrity; but that, in a ſtrict Senfe, it ſignifies the taking of any Thing i. * 
valuable by one in a Judicial Place, of any one who hath to do before him Cro, Iac. 65. 
any way, for doing his Office, or by Colour of his Office, but of the King 
only; alſo it ſignifies the Taking or giving a Reward for Offices of a Public 
Nature, which manifeſtly tending to diſcourage Men, and to introduce all 
Kinds of Corruption, is highly puniſhable by the Common Eaw. | 

And theſe feveral Offences are fo odious in the Eye of the Law, that thev 3 Inft. 145. 
are puniſhable not only with the Forfeiture of the Offender's Otfice of Juſ- N 2 
tice, but alſo with Fine and Impriſonment; alſo it is ſaid, that at Common Ruſ 1 
Law Bribery in a Judge, in relation to a Cauſe depending before him, was agli part 1. 
looked upon as an Offence of ſo heinous a Nature, that it was ſometimes fol, 337. 
puniſhed as High Treafon, before the Statute 25 Ed. 3. flat. 5. cap. 2. : 

Alſo it is faid in general, that all wilful Breaches of the Duty of an Of- Co. Lit. 233, 
fice are Forfeitures of it, and alſo puniſhable by Fine, Ec. for ſince every 234 
Office is inſtituted, not for the Sake of the Officer, but for the Good of ſome _ 
other, nothing can be more juſt than that he, who either negleQs or refuſes 
to anſwer the End for which his Office was ordained, ſhould give way to 
others, who are both able and willing to take Care of it, and that he ſhould 
be puniſhed for his Neglect, or oppreſſive Execution; but the particular 
Inſtances wherein a Man may be ſaid to act contrary to the Duty of his 
Office, though various, are yet ſo generally obvious, that it ſeems nedlefs 
to endeayour to enumerate them. 
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OUTLAWRY. 


Co. Lit. 128. 


UTLAWRY is a Puniſhment inflicted on a Perſon for a Con- 
Doc. tf Stud. () 


tempt and Contumacy, in refuſing to be amenable to and abide 
Dial. 3 £-3, the Juſtice of that Court which hath lawful Authority to call him 
Rol. Abr. before them; and as this is a Crime of the higheſt Nature, being an Act of 
$802. Rebellion againſt that State or Community of which he is Member, ſo doth 
it ſubject the Party to divers Forfeitures and Difabilities ; for hereby he 
loſeth Liberam legem, is ont of the King's Protection, &c, 
Co. Lit. 128, And as to Forfeitures for refuſing to appear, herein the Law diſtinguiſhes 
3 Inſt. 161. between Outlawries in Capital Caſes, and thoſe of an inferior Nature; 
for as to outlawries in Treaſon and Felony, the Law interprets the Party's 
Abſence a ſufficient Evidence of his Guilt, and without requiring further 
Proof or Satisfaction, accounts him guilty of the Fact, on which enſues Cor- 
ruption of Blood, and Forfeiture of his whole Eſtare, Real and Perſonal. 
Page 746 + But Outlawry in leſſer Crimes, or in perſonal Actions, does not occa- 
Plow. 541. ſion the Party to be looked upon as guilty of the Fact, nor does it occaſion 
22 —_ an entire Forfeiture of his Real Eſtate, but yet is very fatal and penal in 
Ca. 73. its Conſequences; for hereby he is reſtrained of his Liberty, if he can be 
found, forfeits his Goods and Chattels, and the Profits of his Lands while 


the Outlawry remains in Force. | 
Co. Lit. 128. Alſo it is ſaid, that anciently Outlawry was looked upon as ſo horrid a 
Bo Crime, that any one might as lawfully kill a Perſon outlawed as he might 
a Wolf, or other noxions Anima]; but that the la herein was changed in 
Ed. III.'s Time, which provides, that a Perſon outlawed ſhall be put to 
Death by the Sherift only, having lawful Authority for that Purpoſe. 
2 H. l. Hit, Alſo from the Heinouſneſs of the Offence the Sheriff may, on a Capias 
P. C. 202. utlagatum, break open the Houſe of the Perſon outlawed ; for it would be 
hay ** unreaſonable, that this Privilege or Protection, allowed of in other Caſes, 
2 4 * ſhonld be extended to him who is declared a Contemner and Violator of 
908. the Law; and therefore the Seiſing him as an Outlaw, doth imply the Li- 
— 606, berty of entering and ſeiſing him whereſoe ver he lies hid. 
Yelv, 28. Cro. Car, 537, 4 Leon. 41. 2 Jon. 233. 


( That no And as to the Puniſhment of Outlawry is of a very ſevere Nature, fo 
1 a the Law hach provided and taken great (a) Care, that no Perſon ſhould be 
url wedoutlawed without due Notice, and apparent Contempt to the Court; as will 


5 
_ EN appear under the following Heads : 

2 Inſt. 47. 

hat three Copias's are required, and the Party to be called in five County Ccurts, a Month 


between every Court. Bract. Lib. 3. tract. 2. c. 11. 


8 


1 In London fourteen Days between two Huftings will be well; for the Huſtinzs may be held 
every Week, 2 Leo. 14, Therefore it is uſual to outlaw in London, the Party being outlawed much 


ſooner there than in any other County, Sce infra 771-2, and 777. under Letter (H). 


(A) Jn what Caſes Pzoceſs of Outlawzy lieg. 748. 
(B) By what Juriſdiction ſucg Pꝛoceſſeg are to 


iſſue. 748. 
(C) Againit whom Pzoceſs of Outlawzy map be 


awarded. 750. 


And 


OUTLAMWRY. 
And herein, 


1. Whether it may be awarded againſt a Peer. 950' 

2. Whether Proceſs of Outlawry may be awarded 
againſt an Infant. 750. 

3. Of awarding Proceſs of Outlawry againſt a Feme 
Sole or Covert, and the Proceedings thereon. 7 50. 

4. Of awarding Proceſs of Outlawry againſt ſeveral 
Defendants, and the Proceedings thereon. 751. 

5. Of awarding Proceſs of Outlawry againſt Principal 
and Acceflary. 752. 


(D) What Fozfeiturcs and Viſabilities an Outlaw- 
zy ſubjects the Partp co. 753. 
And herein, 


1. Where it is of the ſame Effect with a Sentence or 


Judgment. 753. 
2. Of the Forfeiture as to Lands, Goods, tc. and 


herein of the Difference between Outlawries in Cri- 
minal and Civil Caſes, and of the King's and Par- 
ty's Intereſt at whoſe Suit the Outlawry was had. 


154 
And herein, 


1. Of the Difference between a Forfeiture in a Criminal 
and Civil Caſe. 7 54. | 


*2. What Things are forfeited by the Outlawory. 755. Page 747 


2. To what Time the Forfeiture ſhall relate. 757. 
4. Of the King's and Party's Intereſt at whoſe Suit the 
Outlawry was had, in the Eſtate and Effects of the 
Party outlawed, and their Remedies for the ſame. 


7597 


3. Of the Party's Difability to bring any Action. 761. 
4. What further Diſabilities Outlawry ſubjects the 
Party to. 765. 


(E) Of the Rcgularity of the Pzoceedings on an 
Outlawrp, and foz what Errozs it map be revert⸗ 
ed. 766. 


And herein, 


1. Where, for want of ſuch Proceſs as required by 
Law, the Outlawry may be reverſed. 766. 

2. Where, for want of Form in ſuch Proceſſes, the 
Outlawry may be reverſed. 767. 

3. Where, for Variance in ſuch Proceſſes, the Out- 
lawry may be reverſed. 767. 

4. Where, for a defective Execution and Return, 
the Outlawry may be reverſed. 768. - 
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And herein, 


I. To whom ſuch Proceſs is to iſſue and be directed. 
. FOO. | 
2. To what Place the Proceſs is to ifſue ; and herein of 
the Quinto exactus, and Proclamation on an Out. 
lawry. 709. 


3. What ſhall be ſad a good Execution and Return. 771, 


(F) Of the Manner of reverſing au Outlawzp ; and 
herein of the Viiference between Errozs in Fac 
and in Law 773. ; 3 

(G) What the Party muſt do in ozder to intitle him 

to a feverlal. 775. 


And herein, 


1. Of appearing in Perſon, or by Attorney, 775. 
2, Of giving Bail. 776. 
3. Ot ſuing out a Scire facias. 777. 


(H) The Effects aud Confequences of a Reverſal. 
777. 


And herein, 


1. Where the Proceedings on the Reverſal are in the 
lame Plight as it no Outlawry had been. 777. 

2, to what the Party ſhall be reſtored on Reverſal of 

the Outlawry, 778. 
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page 748 (A) In what Caſes Pzoceſs of Outlaw2p lies. 


5 II ſeems, that originally Proceſs of Outlawry only lay in Treaſon and Fe- 
unf. 192. * | 4 | Pe” 
Bro. Title ny, and was afterwards extended to Treſpaſſes of an enormous Nature; 
Outlawry, And herein it is laid down by Serjeant a) Hawkins, that Proceſs of Outlaw- 
26, 36, 59. ry at this Day lies in all Appeals, and in all Indictments of Treaſon or 
Co. Lit. 128. Felony, and in all Indictments of Treſpaſs vi & armis, and on all Returns 
— of Reſcous, and, as ſome ſay, in all Indictments of Conſpiracy or Deceit, 
214. or other Crimes of a higher Nature than Treſpaſs vi & armis ; but it lies 
(4) 2 Hawk. not in an Action, nor, as ſome ſay, on an Indictment on a (4) Statute, un- 
P. C. 302, leſs it be given by ſuch Statute, either expreſly, as in the Caſe of Premunire; 
— _ or impliedly, as in Cafes made Treaſon or Felony. by Statute, or where a 
rities there Recovery given by an Action in which ſuch Proceſs lay before, as in the 
cited. Cafe of a (c) Forcibly Entry. | 
(5) Does not ; 
lie on an Indictment on the Statutes againſt Foreſtalling, 21 Ed. 4. ry, F. 2 Hal. Hiſt. P. C. 
194. (c) On a Conviction by Juſtices on View of a Forcible Entry Procefs of Outlawry lies. 


1 Keb, 563, : 

2 Inſt, 665. In an Aſſiſe a Capias pro fine lies, and upon that, Proceſs of Outlawry, if 
6 Mod, 85. the Aſiiſe be found with Force; bur being a mixed Action, as favouring of 
(4)But aPre-the Realty, it is out of the Statute of Additions, 1 H. 5. cap. 5. which ex- 
ſentment is tends only to Perſonal Actions, Appeals and (4) Indictments. 


the ſame 


with an Indi&ment, on which Proceſs of Outlawry lies. a Leon, 200, 80 


9D LA 

So Proceſs of Outlawry lies in Replevin, and is given by the Statute 2 | 
E. 3 cap. 17. which gives the Capias in this . ; wh. on the — 9 
replegitri facins the Sheriff returns Averia elongata, then a Capias in Wither- Earl of Bare 
num iſſues, and on that's being returned Nulla bona, a Capias iſſues, and ſo ver. 
w Ourlawry ; but it does not ſe on the original Writ of Replevin, which is, LfA um 
Vicountiel and deterinined ; and therefore as no Addition is required in ſuch 987. oF 
original Writ, fo neither ought there to be any in the ſecond Writ ; for 
where a Writ of Proceſſes is founded on a former, it muſt purſue the for- 
mer, and cannot vary from it. 

By the Common Law, in all Actions of Treſpaſs Quare vi & armis, and *_ 
in which there is a Fine to the King, a Capias was the Proceſs ; and herein wh * 


Proceſs of Outlawry lay by the Common Law. Ratt, Ent. 
293. 10 Co. 72. 2 Rol. Abr, 305. 


But in Account, Debt, (a) Detinue, Annuity, Covenant, and ſuch Ac- Co. Lit. 128. 
tions as are grounded upon Negligence or Laches merely, no Capias lay at“. 3 Co. 12, 
Common Law, but only Summons and Diſtreſs infinite, and therefore the? Bulſt. 63, 


Capias and Outlawry in theſe Actions were introduced by divers Acts of Par- 05 ES 
lament, * 222, 261. 
Yelv, 158. 


Raym. 128. Keb. 890, 908. Sid. 248, 258. (a) Whether Proceſs of Outlawry lies in a Writ 
Detinue of Charters. Dyer 223. 4. dubitatur. h 


By the Statute of Mar/ebridge, 52 H. 3. cap. 23. the Writ of Manſtravit 2 Inſt. 145, 
de compoto was given, where before the Proceſs in Account was Summons, 74 
Attachment and Diſtreſs infinite; and by Weſt. 2. 1 3 Ed. 1. fat. 1. cap. 5.259. 
11. Proceſs of Outlawry is given in Account. | 

By the 25 E. 3. cap. 17. it it accorded, that ſuch Proceſs ſhall be made 3 Co. 12. 
in a Writ of Debt and Detinue of Chattels, and taking of Beaſts, by Writ | Rol. Rep, 
of Capias, and by Proceſs of Exigent, by the Sheriff's Return, as is uſed 2 Bain, Y 
in a Writ of Account. _ 

* And by the 19 H. 7. cap. 9. reciting, * That for as much as before ꝰ Page 749 
« this Time there hath been great Delays in Actions of the Caſe that have 
„been ſued as well before the King in his Bench, as in the Court of his 
„Common Bench, by Reaſon of which Delays many Perſons have been 
put from their Remedy; it is therefore ordained, enacted and eſtabliſli- 

« ed, that like Procels be had hereafter in AQions upon the Caſe as well ſu- 

ed and hanging, as to be ſued in any of the ſaid Courts, as in Actions of 

“ Treſpaſs or Debt.“ | 

hnt it hath been adjudged, that Proceſs of Outlawry lies in no Caſe but Leon. 329, 
where a Capias lies; and that therefore where the Proceedings is by Bill Rol. Abr. 

and not by Original, as there can be no Cupias, fo there can be no Proceſs 77 730 

of Outlawry, as in a Bill of Privilege by or againſt an Attorney. Keb. 577. 


** ä 


be i —__ 


: 


(B) Bp what Jurtpvietion tuch Pzoceſles are to 
iſſue. 


T is clear, that the Courts at Veſtninſter may iſſue Proceſs of Outlaw ry, a Hal, Hiſt. 
and that the Court of King's Bench, either upon an IndiQment origi- F. C. 298. 

nally taken there or removed thither by Certiorari, may iſſue Proceſs of 

Capias and Exigent into any Country of England, upon a Nen eft inventus re- 

turned by the Sheriff of the County where he is indiQed, and a Teffatum 

that he is in ſoine other County. | | | a 


OS T1 47 A; WF. 


2 Hal. Hiſt, Alſo Juſtices of Oyer and Terminer may iflue a Capias or Exigent, and 

P. C. 31, fo proceed io the Outlawry of any Perſon indiQted before them, directed to 

799. tte Sheriff of the ſaine County where they held their Seſſion at Common 
Law; and by the Statute of 5 E. 3. cap. 11. they may iſſue Proceſs of 
Capias and Exigent to all the Counties of England, againſt Perſons indicted 
or outlawed of Felony before them. 

2 Hel. Hiſt. _ Juſtices of Gaol Delivery + regularly cannot ifſue a Capias or Exi- 

4 22 ; becauſe their Commitlion is to deliver the Gaol de priſonibus in ea 

they have — ſo that thoſe whoin they have to do with are always intended 


Commiſſi- in Cuſtody already. 
ons of Oyer 
and Terminer, and other Commiſſions, c. giving them full Power in all Caſes, 


2 Hal. Hiſt, Juſtices of the Peace may make out Proceſs of Outlawry upon (a) In- 


199. 1 dictments taken before themſelves, or upon Indictments taken before the 
jo gn Sheriff, and returned to the Juſtices of the Peace, by the Statute of 1 E. 4. 


Juſtices of cap. 1. but the Power of the Sheriff, to make any Proceſs upon Indictments 


Miß Prius, taken before him, is taken away by that Statute. 
uſtices of 

— and Term iner and Juſtices of Gaol-Delivery, and alſo Juſtices of the Peace in their Sefſions 
may proceed to Outl-wry in Caſes of Inditments found before them, and that by the Common 
Law ; and in Cares of Poputar Actions may proceed to Outlawry by the Statute of 21 Jac. 1. c. 
4. 2 Hal. Hiſt P. C. 52, But they cannot :thue a Capias ut/agatum, but muſt return the Re- 
cord of the OQutlawry into the King's Bench, and there Prec: is of Cafics utlagatum, ſhall iſſue. 
Dalt. 406. 2 Hal. Hiſt, P. C. 52. 


2 Hal. Big, It is made a Quære hs Hale, whether a Coroner can by Law make 
P. C. 199. out Proceſs of Outlawry againſt a Man indicted by Inquiſition before 
—Per Few-bim. 

#ms, a Co- 

roner may award Proceſs until the Exigent, on a Fill of Appeal before him; and that by the bet- 
ter Opinion, ſvch Proceſs ſhall be awarded by him only, and not by him and the Sheritf jointly, 
and that he may proceed thereon to Outlawry ; but that tince Magna Charta, c. 17. by which it 
is enacted, That ma Sheriff, Conſtable, Coroner, or other Beiliff of the King, ſhall boid I leas of the Crown, 
he cannot proceed to tlic Trial of the Appellee, 2 Hawk. F. C. 51. and ſeveral Authorities there 
cited. 


Page 78 lt bath been held, that though the Proceſs in Inferior Courts be a Ca- 


Yelv. 158. Pias, that yet they cannot proceed to outlaw the Perſon. 


Cro, Jac, 
222, 261, Raym. 128, Sid. 248, 259. Keb, 890, 908. 


2 Hal, Hiſt, The Proceſs to the Outlawry, wiz. the Capias and Exigent, muſt be in 
P. C. 199. the King's Name, and under the Judicial Seal of the King appointed to 
2 3 that Court that iſſues the Proceſs, and with the (5) Tefte of the Chief Juſtice 
Fact + 24 or Chief Judge of that Court or Seſſions. 

rae) Src 


ſen, without 2 7. and for this Error the Outlawry was reverſed ; for the Tefte is the Warrant of the 
Writ, as it is of all judicial Writs. Cro. Eliz. 592. Gronby ver. Iſchame 


(c) Againſt whom P:oceſs of OQutlawzp map be 
| awarded : And herein, 


1. Whether it may be awarded againſt a Peer, 


2 Inſt. 49. IF a Nobleman, or Peer of the Realm be indicted and cannot be found, 
3 int. e. Proceſs of Outlaw:y ſhall be awarded againft him, and he ſhall be out- 
5 ood, ' lawed per judicium Coronatorum. 


OUT L AW R L. 


But in Civil Actions between Party and Party, regularly a Capias or Exi- 2 Hal. Hiſt. 
t lies not againſt a Lord of Parliament of England, whether Secular or P. C. 199, 
(5) Eccleſiaſtical ; yet in Caſe of an Inditment for Treafon or Felony, yea 200 
or but for a Treſpaſs wi & armis, as an Aſſault or Riot, Proceſs of Gut- ro- E1iz. 
lawry ſhall iſſue againſt a Peer of the Realm, for the Suit is for the King, DEN 4 
and the Offence is a Contempt againſt him ; and therefore, if a Reſcue be Rol, Abr. 
returned againſt a Peer, or if a Peer be convict of a Diſſeiſin with Force, or 220. 
denies his Deed, and it be found againſt him, a Capias pro fine and Exi-(5) That an 
gent ſhall iſſue, for the King is to have a Fine; and the ſame Reaſon holds g bet or 


upon an Indictment of Treſpaſs or Riot, and much more in the Caſe of 3 


Felony. outlawed, 
| 3 E. 3. 2 Rol. Abr. 305. 


A 


2. Whether Proceſs of Outlawry may be awarded againſt an Infant. 
An Infant above the Age of fourteen may be outlawed, and the Out- 


lawry is not erroneous z but an Infant under the Age of fourteen cannot be 3 gs wag 
oũtlawed, for if he be it is erroneous. | Fitz, Title 


| Outlawry,1 Is 
2 Rol. Abr. 805. Dyer 104. 2 Hal, Hiſt, P. C. 207, 208. 


But the Outlawry of ſuch Infant is not void, it being of Record, but it Dyer 249. a, 
is voidable only by Writ of Error. a Rol. Abr. 
05. 


3. Of awarding Proceſs of Outlawry againſt a Feme Sole or Covert, and 
the Proceedings thereon. 


A Woman is faid to be waived and not ontlawed ; and the Reaſon, ſays Co. Lit. 122: 
my Lord Coke, why the Outlawry of a Woman is legally called Waiwviaria b. 
mulieris is, becauſe Women are not ſworn in Leets or Torns, as Men are, Lit. . 186. 
who are above the Age of twelve; and therefore, ſays he, Men are called 
v utlagati, i. e. Extra legem poſiti, but Women are Waiviatoe i. e. Derelictæ, * Page 751 
left out or not regarded, becauſe they are not ſworn to the Law. 
: Therefore, where a Capias and Exigent were awarded againſt three Men 
and two Women, and the Return was Utlayati exiſtunt, where, as to the nyo mon 
Women, it ought to have been WVaiviate exiſlunt, this was held to be ens 
Error. Caſe, 


Rol. Rep. 407, S. P. Rol. Abr. $04. S. P. 


If in an Action againſt Huſband and Wife the Huſband is outlawed, and For this, vide 
Wife waived, and the is taken upon the Capias utlagat, though ſhe is to be Dyer 27 1. b. 
diſcharged of the Impriſonment, (becauſe the Plaintiff cannot proceed at oo 
againſt her alone) yet ſhe ſtill remains waived, and when her Huſband 816. Eliz. 
taken he muſt bring her in. 379, 


Hut. 86. 
Sid. 21. 
In an Action for a Debt due by a Wife beſore Marriage, the Huſband Cro. Car, 


was returned outlawed and the Wife waived, but before the Return of the 58, 59. 
Exigent an Attorney procured for the Wife a Superſedeas, ſurmiſing, that Smith ver, 
the Wife had appeared by him as her Attorney ; and on Motion that this ” Sy . 
Appearance of the Wife ſhould be received, all the Court conceived, chats W 

if upon the Exigent the Sheriff had returned Re dditit ſe, or upon Pluries © 
Capias had returned Cepi Corpus for the Wife, then her Appearance ſhould 

be entered, but not by Attorney, as it is here; and the Exigent ſhould 

only iſſue againſt the Huſband, & idem dies ſhould be given to the Wife ; 

but when the Huſband upon the Exigent is returned outlawed, then it ſhall 

be entered Aler ſans jour for the Wiſe, for the Proceſs is determined; and 


if 


05 TL A W:.R-E 

if he will purchaſe his Pardon, he ſhall not have any Allowance t 

in a Scire facias, unleſs he appear for himſelf and his Wife; but if for the 
Huſband, the Sheriff ſhall return Cepi Corpus upon a Pluries Capias, and 2 
Non eft inventa for the Wife, yet an Exigent ſhall ifſue againſt both, be- 
cauſe it muſt be preſumed the Huſband _ bring in his Wife ; but if 
upon the Exigem the Sheriff returned Reddidit fe for the Huſband and for 
the Wife, and ſhe is waived, the Huſband ſhall go fine die; but in this 
Caſe, becauſe the Exigent was returned againſt both to be outlawed, the 
Superſedeas ſuppoſing the Appearance of the Wife is merely idle and void; 
whereupon it was difallowed, and the Exigent appointed to be filed againft 
hath +. 


4. Of awarding Proceſs of Outlawry againſt ſeveral Defendants, and the 
| Proceedings thereon. 


Cro. = If two are ſued ina joint Action, and neither of them will appear, Pro- 

648. Bever , 2 Pl 

— ceſs of Outlawry muſt be taken out againſt both 

| If an Exigent be awarded againſt two, and the Return is primo exacti fue- 
2 Rol. Abr. JP . 2 

302. Taver. runt & non comparuerunt, without ſaying, nec eorum aliquis comparuit, it is 

ners Caſe. errroneous. 

2 Hal, Hiſt, 

P. C. 204. S. C. cited, and S. P. ſaid to have been often adjudged.—Cro, Jac. 358. S. P. adjudg- 

ed, and ſaid to be manifeſt Error. 3 Mod, 89, go. S. P. adjudged: Rol. Rep. 406, Palm. 

388. 8. P. adjudged. : . ; 


41 E. 3. 3. If tuo in a Writ of Account are adjudged to account, and one is 
Rol. 7 after (a) outlawed in the Suit, and the other appears, he ſhall account 


127. 8. $4 alone, 


Brownl. 25, | 
8. P. ſaid. (a) But if ſued by Bill upon which no Outlawry can be, what Proceedings ſhall be, 


Qtære; & wide Sid, 159. Keb. 5771. 


lhe. Aft. 4am. A. r 8 * * 8 EY n 3. a. 
Ly = * — 


4 Perhaps it might be adviſeable to diſcontinue, and proceed by Original, when after Outlaw- 
ing one, the Plaintiff might go on againſt the otter, The Action for Money had and received, 
will in moſt Caſes anſwer the ſame Purpoſe as an Action of Account, . 


*Page752 When two are adjudged to account, and one is outlawed and accounts, 
41E.3-13.b. if he diſcharges himſelf upon the Account, this ſhall be a Diſcharge to the 
Rol Abr. other, when he ſues a Scire facias upon a Charter of Pardon ; and if he be 
+76 charged by the Account, this ſhall be a Char n the other, becauſe 
& videMoor = * : al Ze upo 

188. they were judged to account jointly, 

2 Leon. 76. Tf in Debt due upon an Obligation againſt B. and C. Sons and Heits of the 
Dyer 239 pl. Obligor, and againſt D. the Daughter and Heir of A. who was another of 
* BR the Sons and Heirs of the Obligor in Gavelkind, Proceſs is continued till 
3 the Uneles are outlawed and the Niece wi ived and after the Uncles are 
N. Bendl, pardoned, and bring a Scire facias againſt the Plaintiff, who thereupon de- 
148.p1.205. clares againſt them ſimul cum the Niece ; and the Uncles plead, their Niece 
Moor 74.pl. is but of the Age of ſeven, unde non intendunt quod durante minori ætnte ſua 
* _ they ought to anſwer, Ec. yet the Parol ſhall not demur; for the Niece is 
S.C.adjudg. Out of Court, and quoad her the Original is determined, and at her full Age 


no Re-ſummons could be ſued againſt her, but the Uneles only, becauſe 


ſhe never appeared in Court. | 
Sid. 173. An Action of Treſpaſs was brought againſt two, one was outlawed ; af- 
Keb. 642, ter the Entry of the Writ it was entered, & ſciendum eft quoad predit# 5 8. 
S. 22 4 (one of the Defendants) Utlagat' eff, and then counts againſt one of them; 
er. dale and on Motion in Arreſt of Judgment, the Court beld the nn 
| naught, 
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neught, and the Courſe of Pleading in ſuch Caſes, after the Entry of the 
Writ, was to ſay, & guod præ did J. S. utlagat' eſt in Prec illo, and that 
the laſt Words are eſſæntial, becauſe that he might be outlawed in another 
Writ, and not in this. 


5. Of awarding Proceſs of Outlawry againſt Principal and Acceſſary. 
Herein we muſt firſt take Notice, that by the Statute of Weſtm. 1. 3 Ed. 1. 


cap. 14. it is recited, © That it had been uſed in ſome Counties to outlaw 
« Perſons being appealed of Commandment, Force, Aid or Receipt, 
« within the ſame Time that he which is appealed for the Deed is outlaw- 
« ed z and thereupon it is provided, that none be outlawed upon Appeal 
« of Commandment, Force, Aid or Receipt, unleſs he that is appealed of 
the Deed be attainted, ſo that one like Law be uſed therein through the 
« Realm ; nevertheleſs, he that will ſo appeal, ſhall not by Reaſon of 
this intermit or leave off to commence his Appeal at the next County 
« againſt them, no more than againſt their Principals which he appealed of 
the Deed, but their Exigent ſhall remain until ſuch as be appealed of 
* the Deed be attainted of Outlawry, or otherwiſe,” 

In the Conſtruction of this Statute, the following Particulars are laid 
down by Serjeant Hawkins as molt remarkable. . 

1/t, That it ſeems agreed, that it extends as well to Indictments as to 2 Inft. 183. 
Appeals, not only becauſe the Word Appeal in the Starute may in a large 2 Hawk, 
Senſe be taken for any Accuſation in general; but becauſe Indictments are ł C- 396, 
certainly as much within the Reaſon of the Statute as Appeals ; and the 
Common Law, for the ſettling whereof this Statute was made, did not 
make any Diſtinction in this Reſpe& between Appeals and IndiQments. | 

2dly, That it ſeems to be agreed, that where-ever ſome of the Defend- 2 Hawk. 
ants are expreſly charged as Principals, and others as Acceſſaries, before P. C 306. 
the Award of this Exigent, the Outlawry thereon of thoſe charged 2 Hiſt. 
Acceſſaries cannot but be reverſible, becauſe it appears upon the R- © 2 
cord that the Exigent iſſued contrary to the Direction of the Statute ; 
but if ſeveral be outlawed on a Writ of Appeal, which chargeth them 
all alike without any Diſtinction, there can be no Advantage. taken of 
* the Appellant's not having purſued the Statute, fince it appears not but *Page 755 
that he might have charged them all as Principals. 

34ly, That it is ſtrongly holden, that if an Appellant take out the Exi- 2 Hawk. 
gent at the ſame Time againſt all the Defendants, he muſt, when they ap- P. C. 
pear, count againſt them all as Principals; and ſhall be concluded from 306. & vide 
charging any of them as Acceſſaries, becauſe he has taken out ſuch Proceſs 33 
as is erroneous where all are not Principals ; but he makes a Doubt, whetber 
this be Law at this Day, ſince all Errors, as the Law ſeems now to be hold- 
en, are ſalved by Appearance. | 

4%. That it ſeems the better Opinion, that where there are more 2 Hawk. 
than one Principal, the Exigent ſhall not iſſue till all of them are arraigned; P. C. 306. 
and herein it is faid by Hale, that if A. and B. be indicted as Principals in 2 Hal- Hitt, 
Felony, and C. as Aceeſſary to them both, the Exigent againſt the Accef- C 290. 
fary ſhall ſtay till both be attainted by Outlawry or Plea ; for that it is ſaid, 
if one be acquitted, the Acceflary is diſcharged, becauſe indicted as Acceſ- 
ſary to both, and therefore ſhall not be put to anſwer till both be attaint; 
but hereof he adds a Dubitatur, becauſe, though C. be Acceſſary to both, 
he might have been indicted as Acceffary to one, becauſe the Felonies are 
in Law ſeveral ; but if he be indicted as Acceſſary to both, be mull be 


provgd ſo. 


p. 
201. 


In 
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Hal. Hiſt. In Treaſon all are Principals ; and therefore Proceſs of Outlawry may 
P. C. 238. 7 againſt him that receives, at the ſame Time as againſt him that did the 
| act. 


2»*ü„ — 


(D) TUhat Fozfeirures and Diſabilities an Out- 
lawzy ſubjects the Party to: And herein, 


1. Where it is of the ſame Effect with a Sentence or Judgment. 


2 Hal. Hiſt, F F a Man be outlawed of Treaſon or Felony, though there be no other 
P. 5 399- 1 Judgment (a) but Utlagatus eft per judicium coronatorum, yet it is of itſelf 
—— an Attainder, and ſubjects the Party to ſuch an Award thereupon, to be 
appear by made by the Court where he is brought, as is ſuitable to the Offence for 


the Sheriff's which he is indicted and outlawed. 


Return of ; 

the Exigent, or by the Coroner's Return of a Certjorari to them directed, to certify whether the 
Party were outlawed or not, the Party is as much attainted, and ſhall forfeit and loſe as much, as 
if Sentence had been given againſt him upon Verdict or Confeſſion. 2 Hawk, P. C. 446-7. i& 
vide 2 Hal. Hiſt. P. C. 205-6.—That thoſe Malefactors who wilfully fly from Juſtice, add a 
new Crime to their former Offence, and therefore ought to have no Benefit of the Law, 3 Mod. 
72. 10 Mod, 188, 358, 379, 409. Stra. 530, 2 Stra. 824. Barnard, K. B. 79. 


2 Hawk. But if ſuch Outlawry appear to the Court to be erroneous, whereof any 
P. C. 447- one as Amicus curiæ may inform them, the Party ſhall have Counſel aſſigned 
him to take Advantage of the Error; but if he will neither bring a Writ of 
Error, nor plead in covenient Time, and the Outlawry be voidable only, 
and not vo d, the proper Execution ſhall be awarded againſt him, but no 
Sentence pronounced; becauſe the Outlawry is a Judgment, and no Man 
ſhall have two Judgments for one Offence. 
2 Hal, Hit, And herein it is faid by Hale, that though the Court ex officio is to prefix 
p. C. 408. the Party a Day to purchaſe a Writ of Error, and in the mean Time to 
reſpite Execution; yet that muſt be on his alledging Error in Fact, or Error 
in Law upon the Outlawry ; for if the Court be ſatisfied that it is merely a 
*Page 754 Pretence, they may chuſe whether they will allow him a Day to ſue forth 
a Writ of Error, but may award Execution preſently, 
2 Hawk, But though an OutJawry be an Attainder, and equal to a Conviction or 
P. C. 343. Sentence bv Verdict or Confefſion, yet it does not ſubje ct the Party to any 
— Hiſt. ſeyerer Puniſhment than the Crime does for which the Outlawry was pro- 
1141 Hid. nounced ; and therefore, if it be in ſuch a Crime for which Clergy is allow- 
p. C. 350, able, the Party outlawed ſhall be allowed his Clergy iu the ſame Manner as 
he who is convicted by Verdict or Conictlion. 
2 Salk. 494, One was outlawed upon an Information for ſedueing a young Gentleman 
pl. 1, to marry a young Woman of a lewd Character, and fined 5000 J. And it 
Toe King vas moved in Behaif of the Defendant, that he could not be fined upon the 
ver. Tf in. Outlawry ; becauſe in Miſdemeanors the Outlawry does not enure as a Con- 
viction for the Offence, as it does in Caſes of Treaſon and Felony, but as a 
Conviction for the Contempt in not anſwering, which Contempt is puniſhed 
by the Forfeiture of his Goods and Chattels; and if he might be fined now, 
he muſt be fined again upon the principal Judgment ; and the firſt was held 
to be irregular; and that the Outlawry in theſe Caſes is not a Conviction, 
as appears by Fleta, Quanwvis quis pro contumacia & fuga utlagetur, non prop- 
ter hoc convictus eft de fad principah, 


2. Of 
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2. Of the Forfeiture as to Lands, Goods, Efc. and herein of the 
Difference between Outlawries in Criminal and Civil Caſes, and of the 
King's and Party's Intereſt at whoſe Suit the Outlawry was had : 
And herein, | 


1, Of the Difference between a Forfeiture in a Criminal and Civil Caſe. 


Herein we muſt obſerve, that an Outlawry of Treaſon or Felony is a9 H. 6. 20. 
Conviction and Attainder of the Offence wherewith the Party is charged ;= Rol. Abr. 
and ſuch Outlawry corrupts the Blood, and cauſes an abſolute Forfeiture of*5- 
the Party's Eſtate both Real and Perſonal, wiz. in Caſe of Outlawry of 5 
Treaſon his Lands are forfeited to the King of whomſoever they are held; C. Lit. 128 
and in Caſe of Outlawry of Felony, to the Lord by Eſcheat of whom they 2 Hal. Hit. 
are immediately holden. | P. C. 205. 

Alſo in Civil Caſes, the Retiring from the Inquiries of Juſtice is held ſo Plow. 564 f. 
criminal in the Eye of the Law, that it is puniſhed with the Loſs of the 5 Co. 110. 
Offender's Goods and Chattels, and Iſſues and Profits of his Real Eſtate ; Show. Par. 
but by Outlaw ries in Civil Caſes the King has no Eſtate, but only a Per- * _ 
nancy of the Profits; nor can he manure or ſow the Ground; and his In- thorities 
tereſt continues no longer than the Party hath an Eftare, and determines ſup. 
with the Party's Death; and being originally introduced to compel the De- 
fendant to come in the ſooner and anſwer the Plaintiff's Demand, may more 
eaſily be ſuperſeded or reverſed, and thereby the King's Pernancy of the 
Profits diſcharged, than an Outlawry in a Capital Caſe. 

Alſo if a Perſon make Default till the Award of an Exigent, either upon staunf. Pre. 
an Appeal or Indictment of a Capital Offence, he forteirs his Goods, unleſs 47, 183. 
he was pardoned before the Exigent was awarded ; and it is holden, that Rol. Abr. 
the Law is the ſame, as to ſuch a Default upon an Indictment of Petit 55, EB. 
Larceny, and that where- ever Goods are ſo forfeited, they are not ſaved ny 35 
by an 2 at the Trial, but by a Reverſal of the Award of the Exigent 5 Co. 110. 
they are ſaved, whether ſuch Reverſal be for an Error either in Fact or in Co. Lit. 2 59. 
Law; as for the Impriſonment of the Defendant at the Time when the Oro. Jac. 


Exigent was awarded, or for a DefeC in the indiQtment, Appeal or Proceſs. he 


* 2. What Things are forfeited by the Outlawry, | IS Page 755 


Outlawry in a Capital Caſe being, as hath been ſaid, an Attainder and For which 
Conviction, it is clear, that all Lands of Inheritance, as all other the Real vide Title 
and Perſonal Eſtate whereof the Party outlawed is ſeiſed or poſſeſſed in his T. Heitere. 
own Right, are forfeited abſolutely. 

Alſo the King hath by the Common Law ſuch a Power to require his Salk. 109. 
Subjects to anſwer all Demands of Law and Juſtice, that his not appearing 5 Mod. 174 
on Proceſs in a Civil Action, is ſuch a Contempt, that the Party guilty is 
put out of the Law, forfeits his Goods and Chattels, his Leaſes for Years, 
and his Truſt in ſuch Leaſes, and the Profits of his Lands of Freehold. 

But Outlawry in Treſpaſs, or any Civil Action, works no Corruption of Bro. Title 
Blood; and therefore if the Huſband be outlawed in any ſuch Action, the reg = 22 
Wife ſhall notwithſtanding have Dower, and the Iſſue ſhall inherit; for it c iis 5th 
is a Forfeiture of the Iſſues and Profits of the Lands ouly during the Life a. 
of the Party outlawed, and fo long as the Outlawry remains unreverſed ; 
alſo it ſeems, that if the Wife herſelf be outlawed or waived in any ſuch 


Action, yet her Dower is not forfeited. 


OUT L AW RY, 


Hetl. 164, It is ſaid to have been agreed by the whole Court, that Arrearages of 
Rent reſerved upon an Eſtate for Life are not forfeited by Outlawry, be- 
(a) For this caufe they are Real, and no (a) Remedy for them but by Diſtreſs; other- 
vide Title wiſe if upon a Leaſe for Years. 
Rents, Alſo it is held, that there are other Things which the Party outlawed may 
Cro, Eliz. have, and are not forfeited to the King; and that therefore an Executor or 
8;r. Hut. Adminiſtrator cannot plead in Excuſe of Aſſets, that his Teſtator or In- 
53. & vide teſtate was outlawed, becauſe he might have Debts (5) due upon Contract; 
4 Co. 93. a. alſo Goods taken for Treſpaſs before the Outlawry, for which he may have 


* Abr. Treſpaſs, and recover the Value of the Goods, which ſhall be Aﬀets in his 


Cro, Eliz. Hands. 


203. | 
60 That Debtors may pay Debts to the Executor or Adminiſtrator of a Perſon outlawed, and 
their Releaſe ſhall be a good Diſcharge to them, though the Executors ſhall be accountable to the 


King for them. Hut. 54. 


Hut. 53- So if the Teſtator had mortgaged his Land upon Condition that if the 
Mor- gagee pay not at ſuch a Day to him, his Executors or his Heirs, 100/. 
that then ir ſhall be lawful for him or his Heirs to re-enter, aud after, but 
before the Day, the Teſtator is outlawed, and makes his Executor, and dies, 
and at the Day the Mortgagee pays the Money to the Executors ; this is 
Aſſets, and not forfeited to the King. 

9 H. 6. 21. If Tenant for Term of Years be outlawed, the Term is forfeited to the 

* Abr. King, and he may ſeize it, and uſe it at his Pleaſure. 

2 Rol. Abr. 80 if A. being poſſeſſed of a Leaſe for Years ts it over to B, in Truſt 

$07. for himſelf, and afterwards is outlawed in a — — Action, this Truſt ſhall 
be forfeited to the King. 

9 H. 6.21, If Tenant at (c) Will ſows the Land, and afterwards is outlawed, the 

2 Rol. Abr. King ſhall have the Corn. 


$06, 
(c) If a Man leaſe at Will, and the Leſſee ſows the Land, and the Leſſor is outlawed, the King 


ſhall not have the Corn, and can have only the Rent, for he is intitled to no more than the Leſſor 
himſelf, 5 Co. 116. 1 | 


2 Rol. Abr. If the Connzee of a Statute-Staple take the Conuzor in Execution upon 

$07. Nerth the Statute, and afterwards is outlawed in a perſonal Action, the Debt ſhall 

ver. Fine. be forfeited to the King, and the King may diſcharge the Conuzor out of 
| Execution. | 

*Page 756 80 if there are two Conuzees of a Statute, and they take the Body of 

2 Rol. Abr. the Conuzor in Execution, and one of the Conuzees is outlawed in a perſonal 

808. Action, it is ſaid to be a Forfeiture of the Debt againſt both. 

22 Af. 33. If a Man beoutlawed in a Perſonal Action, the King ſhall preſent to his 

2 8 28 Churches, although he hath a Freehold or Inheritance in them. 

708. S. C. | 

2 Rol. Abr. So if a Perſon outlawed hath an Advowſon, that happens to become void 


| - 1) 1f after (4) during the Time the Outlawry is in Force, ſuch Avoidance is forfeited 
the Out- to the King, whether the Outlawry were in a Capital Cafe, an Action of 


lawry the Treſpaſs, or other Perſonal Action. 


Party pur- 
chaſeth any more. Goods, the Property is immediately veſted in the King. Carth, 443. 


Beverley ver. If pending a Quare Impedit brought by A. he is outlawed, and Judgment 
828 is given for him in the Quare Impedit, and thereupon the Incumbent reſigns, 
And. — "and takes a new Preſentation from the Queen by Virtue of the Outlawry, 
Moor 269, and accordingly he is inſtituted and inducted, and afterwards A. reverſeth 
Savil 8g, the Outlawry, and brings a Scire ſacias to have Execution of the Judgment; 
Gould. 203. though the Preſentation was veſted in the Qucen, and executed before the 
Owen 3. S. Outlawry 


OUT L AW RY, 


Outlawry reverſed, yet A. ſhall have Execution of his Judgment ; for 
2 Recovery in a Quare Impedit, any Incumbent that cometh in Fer FR 7 
dia ſhall be removed f. 3 
Things Perſonal, ſettled by Way of Truſt on the Offender, age as much Hol. 214. 
forfeited as if he had the legal Intereſt, or were in Poſſeſſion of 2 as if Cro, Jac, 
a Bond be taken in another's Name, in Truſt for a Perſon who is after- 512. 
/ wards outlawed, this is forfeited in the ſame (a) Manner as if taken. in his (a) And hall 


own Name, be exeguied 
by an Infor- 


mation in the Exchequer Chamber, or in Chancery, Hal. Hiſt, P. C. 248. 


So the Truſt of a Term granted by a Man for the Uſe of himſelf, his, _ 

Wife and Children, Ec. is liable in like Manner to be forfeited, if fraudu-,q,. ** 
lently made with an Intent to avoid a ſubſequent Forfeiture ; but it ſhall be Mod. 16, 
forfeited ſo far only as is reſerved for the Benefit of the Party himſelf, if 38. 
made bona fide, whether before or after Marriage for good Confideration, 2 Keb. 564, 
without Fraud, which is to be left to a Jury on the whole Circumſtances of 22h, ths | 

the Caſe, and ſhall never be preſumed by the Court, where it is not expreſly 2 ang 


found. Hard, 496, 
And. 294. 


Raym. 120. 2 Rol. Abr. 34 Rol. Abr. 343. March 45 88. Sid. 260, Keb. 909. 


So where upon an Indictment of Recuſancy the Party, intending to go 3 Co. 32. 
beyond Sea, made a Deed of Gift of all his Goods and Chattels upon ſome * aun 
feigned Conſideration, and then he went out of the Realm, and was after- ig 
wards outlawed on the ſame Indictment; and it was adjudged, that theg,,jnes. 
Deed: of Gift was void to defeat the Queen of the Forfeiture of the Goods, Caſe; & 
and this by the Statute of 13 Eliz. cap. 5. and that the Queen was intitled vide Dyer 
to his Leaſes and Goods by the Forfeiture. 295. 4, 

The Forfeiture, as hath been faid, muſt be of Goods which the Party has 11 H. 6. 17, 
in his (5) own Right, and not the Right of another; and therefore an Exe- v. 
cutor or Adminifrator outlawed forfeit nothing which{they have in Right of Cro. Eliz. 


. l 575, 851. 
their Teſtator ar Inteſtate. 4 


| 806. 
Cro, Car. 566, (5) So a Term limited to Executors, and not veſted in the Party himſelf, is not 
forfeitabke, 2 Leon. 5, 6. And. 19, Moor 100. Dyer 30g- 


So if an Executor recovers in Account againſt the Receiver of the Teſta- 20 H. 6. 8. 

tor, and afterwards is outlawed, yet he ſhall not forfeit this Debt; for it b. 
55 the Debt of the Teſtator, and is only put in Certainty by the * Abe. 
udgment. 

» Debrs and Duties upon Simple Contract are forfeited to the King by * Page 75 7 
the Outlawry of the Party, though the Debtor might have waged his Law 4 Co. 95. 
on ſuch Contract on an Action brought by the Creditor ; of which Privi- Slade's Caſe, 
lege he is deprived by the Outlawry 

* hath been adjudged, that the Cattle of a Stranger (e) Levant and Carth. 441. 
Couchant on Lands extended on an Outlawry, may be taken for the King SK. 395. 
upon a Levari facias as the Iſſues and Profits of the Lands; for that other- #7 _ _ 
wiſe there might, be no. Iſſues at all, or the Perſon outlawed may take in 305. 25 


other Mens Cattle to agiſt, and ſo defeat the Outlawry. Skin, 617. 


pl. 13. 
5 Mod. 112. 8. C. Britton ver, Cole, (c) That it is neceſſary to aver that the Cattle were Levant 
and-Coucbant, Carth. 442, | 


9o:if the Perſon outlawed ſhould after the Inquiſit ĩtion make a Feoffment Carth 442. 
of his Lands, the Cattle of the Feoffee may be taken for the Iſſues of cthoſe fe = FR 
Lands, for the Land is (4) Debtor to the King, 0 
Life'is outlawed, and dies, Q. whether the Iſſues can be extended on the Reverfioner. Carth. 442+ 

| But 


GUT LAWRY. 

Carth, 442. But if the Owner of the Soil is outlawed, the Cattle of a Commoner can- 
not be taken as Iflnes ; but if they ſhould be taken, he muſt plead his Title 
in the Exchequer, un leſs his Right of Common is found by Inquiſition on the 
Outlawrye 


3. To what Time the Forfeiture ſhall relate. 


Co. Lit, 13, If a Man be outlawed upon an Indictment of Felony and Treaſon, | 


* and pending the Proceſs he alien the Land, yet the King or Lord ſhall 

| have the Land which he held at the Time ef the Treaſon or Felony 

committed; for the Indictment contains the Year and Day when it was 

done, unto which the Attainder by Outlawry relates: But if a Man ſue 

an Appeal by Writ of Felony or Murder, and pending it the Party aliens, 

and then is outlawed before Appearance, the Lord's Eſcheat is loſt, becauſe 

a it relates only to the Time of the Outlawry pronounced ; in as much as 

(4) But if the Writ of Appeal is general, and contains no (6) certain Time of the 
the Detend- Offence committed. | 


ant had ap- 
peared, and the Plaintiff had declared upon his Writ, and the Defendant had been convi ed and 


attainted by Verdict or Confeſſion, or if the Appeal had been by Bill, and thereupon the Party 
had been outlawed, though, before Appearance, the Eſcheat had related to the Time of the Fact 
committed to avoid meſne Incumbrances ; for in the Declaration in the one Caſe and in the Bill in 
the other, the Year and Day of the Felony is ſet forth. Hal, Hiſt, P. C. 261-2, 


Co, Lit, As to Goods and Chattles, the very Iſſuing of the Writ of Exigent in 
288. b. Caſe of Treaſon or Felony gives to the King, or the Lord of a Franchiſe 
42 . nz. to whom that Liberty is granted, the Forfeiture of all the Goods of the 
Party ſo put in Exigent, from the Time of the Teſe of the Writ of Exi- 

ent. 

ITE CY Sy. And as the Award of the Exigent gives the Forfeiture, ſo if that be 
184. well awarded, the Forfeiture ſhall continue, though the Outlawry be re- 
41 AF. 13. verſed for Error in Law or in Fact, ſubſequent to the Award of the 
4 E. 3. 17. Exigent ; for the King's Title being by the Exigent, and that being of 
$ Co. 111. Record muſt be awarded by Matter of as high a Nature; therefore it is 
2s neceſſary for a Party outlawed in Treaſon to bring his Writ of Error ſpe- 
cially, tam in adjudicatione brews de gs robe quam in promulgatione ut/a- 

arie : Alſo a Writ of Error lies to reverſe the very Award of the Exigent ; 

and though no Error ſubſequent to the Award of the Exigent will avoid it, 

yet if there be Error in the Exigent, or in'the Appeal or IndiQment upon 

which it iſſues, both Outlawry and Exigent ſhall be reverſed. 


*Page753 And as the Award of the Exigent gives the Forfeiture of the Goods, ſo | 


Co. Lit. the Outlawrv gives the Forfeiture or Loſs of the Lands of the Party out- 

. la wed; but the bare Judgment of Qutlawry by the Coroners, without the 
Return thereof of Record, is no Attainder, nor gives any Eſcheat, but it 
muſt be returned by the Sheriff with the Writ of Exigi facias, and the 
Return indorſed, | 

Reg. 224. And therefore, if there be à Quinto exactus, and thereupon utlagatus eſt 

Dyer 223.4: her 7,4iciam coronatorum, but no Return thereof is made, there lies a Writ 

317+ „ of Certiorari to the Coroners, or to the Sheriff and Coroners, to certify the 
Outlawry into the King's Bench; but this is only either to ground a Charter 
of Pardon on it, or to amerce the Sheriff where he returned only a Quarto 
eractus; but as to the Effect it has otherwiſe, my Lord Chief Juſtice Hale 

Dyer 317. a. thinks as follows, 82 i 

rn i/t, That it doth not diſable the Party to bring an Action, becauſe in re- 

"© lation to Party and Party it ſtands as nothing, till returned by the Sheriff. 


2 Hal. Hit. | 
P. C. 206. 2dly, That conſequently, barely upon ſuch a Return of an Outlawry upon 
a Certiorari, without the Writ of Exigent indorſed and returned together 

| with 


Pr 
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with the Certiorari, it ſeems no Eſcheat lies for the Lord; but this he makes 
a Quære. | 

3dly, But if the Writ of Certiorari be directed to the Sheriff and Coroners, 2 Hal. Hiſt 
and the Writ of Exigent be extant in Court, and they return this Outlawry; P. C. 
poſſibly this may be a ſufficient Warrant to enter it of Record, as a Return 206-7. 
upon the Exigent for the King's Advantage, and to iſſue upon it a Capias 
utlagatum to have the Forfeiture of his Goods. | 
Aly, But unlefs the Writ is ſome Way returned or extant, it gives the 2 Hal, HiR, 
King no Title to Land or Goods; for the Writ of Exigi facias is the War- P. C. 207, 
rant of the Outlawry, and that which gives the Coroners their Authority in 
ſuch a Caſe to give Judgment of Outlawry; and it is not like the Caſe 
where there was once a Writ and Return of Outlawry, and the Record ſince 
loſt ; for that upon Circumſtances a Jury, upon the General Iſſue, may find 
a Record though not ſhewn in Evidence; but here the Writ was never in 
Truth indorſed nor returned. 

5thly, But if the Writ of Certiorari were directed to the Coroners alone, , Hal. Hid. 
though it may be a Ground to cauſe the Sheriff ro mend his Return, andP. C. 207. 
make it according to the Truth; yet the Certificate of the Coroners will 
not make a Record to intitle the King or Lord to any Thing without the 
Writ of Exigent extant, and the Return upon it amended by the Sheriff; 
for without the Exigi facias, and the Return of the Outlawry upon it, there 
is neither, Diſability, Forfeiture nor Eſcheat ; and therefore a Certioruri ſhall 
not be ſo much as granted to the Coroners to remove an Outlawry after the 
Party's Death. 

A. was outlawed, and afrerwards made a Leaſe of his Lands, and after Hard. 107 
wards theſe Lands amongſt others were found by Inquilition ; and this Attorney Ga- 
Leaſe was pleaded in Bar, to bind the King, being before the Inquiſition; veral ver. 
and the Court held, that a Leaſe or other Eſtate, made by the Party after 2” $25 
Outlawry, and before an Inquiſition taken, will prevent the King's Title, GELS 
if it be made bona fide and upon good Conſideration ; but if it be in Tru for 
the Party only, it will not be a Bar; but that no Conveyance whatſoever 
made after the Inquiſition will take away or diſcharge the King's Title. | 

A, was outlawed at the Suit of B. and his Lands extended; afterwards Hard. 176. 
C. claiming Title to them brought his Ejectment, and pleaded to the In- Au 
quiſition; and upon a Bill in the Exchequer, an Injunction was prayed 
ſor the King to ſtay the Proceedings at Law, but denied; for though a 
Perſon outlawed cannot after an Extent prevent the King's Title by any 
Alienation whatſoever ; yet ſuch Outlawry gives no (a) Privilege to the . page 
poſſeſſion of a Diſſeiſor, but that the Diſſeiſee may enter and bring his (a) 85 759 
Eje2tment ; for by the Outlawry the King had no Intereſt in the Land itfelf, 2 


but only a Title to recover the Profits. Eitate or a 
Right may 


erant the ſame over, if his Title be precedent to the Outlawry, Hard. 422.——4. owes Money 
to B. on a Judgment, and to C. on a Bond; A, is outlawed at the Suit of the Obligee, and his 
Lands ſeiſed on the Outlawry ; and the Queſtion was, whether the Conuſee of a Judgment could 
extend thoſe Lands; and it was beld, the Ourlawry ſhould be preferred, and that the King's Hands 
ſhould not be amoved, unleſs the Conuzor could ſhew Covin and Practice between the Obligor 


and Obligee, 2 Salk. 495. pl. 2, Attorney General ver, Baden. 


It was found by Special Verdict in Ejectment, that A. being outlawed Raym. 17. 
in a perſonal Action levied a Fine, and the King ſeiſed the Lands in the _=_ 33- 
Hands of the Conuzee; and it was reſolved, that it the Seiſure was before — 675 | 
the Fine levied, the King may well retain againſt the Conuzee ; but if the Vr ver, 
Fine was levied before the Seiſure, the Conuzee may well take. | Seywell, 

From theſe Caſes the Law ſeems to be now ſettled, as laid down in Sali. Salk. 395. 
vis. That by a bare Outlawry the Party immediately forfeits his perſonal Carch. 442. 
Goods, and they are veſted in the King, but that he does nor forfeit the C f —— 
Profits of his Lands, nor Chattels Real, till Inquiſition taken; and that 3 n 


Vol. III. 31 thereſore de 


OUT LAW RY. 


allen his therefore an Alienation after Outlawry, and before Inquiſition, is to bar 
Lands be- the — of the Pernancy ; but if he makes a Feoffment after Inquiſition, 
fore any In- the Feoffee has the Eſtate, and the King ſhall have the Profits, 


quiſition 
taken for the King, which he may lawfully do, yet the Alienee muſt plead off the Extent in the 


Exchequer, by ſhewing his Title precedent, 


4. Of the King's and Party's Intereſt at avhoſe Suit the Outlawury was had, 
in the Eſtate and Effects of the Party outlawed, and their Remedies fon 


the ſame. 


Hard, 422, When the Outlawry is returned on the Exigi facias by the Sheriff, and 
Carth. 441, recorded in Court, Execution may be taken out againſt the Party out- 
lawed, either general, to arreſt the Body, or ſpecial, to arreſt the Body 

and extend the Goods and Lands, as alſo Debts and Cioſes in Action be- 

longing to the Party outlawed, and when ſuch Inquiſition is returned by 

the Sheriff, a Tranſcript of the Outlawry and Inquiſition is tranſmitted 

into the Exchequer ; and thereupon, if any Debt be returned due trom 

any one to the Outlawed, on Application to the Exchequer a Scire facias 

iſſues to ſuch Perſon, to ſhew Cauſe why the King ſhould not have ſuch 

Sum ſo found due on the Inquiſition to the Outlawed ; and the Reaſon of 

* returning the Tranſcript of the Record into the Exchequer is, ad ulterior 
Execution prædicto Domino Reg per eand Cur” de Scacc' ſuperinde fiend”; for 

5 when the Inquiſition has returned the Outlawed to be poſſeſſed of any 
i Goods or Lands, the Property of thoſe Goods belong to the King, ſince 
the Outlawed being out of the King's Protection cannot enjoy any Thing, 
and the Profits of the Land are to be ſeiſed into the King's Hands; 

but the Lands themſelves are not forfeited, unleſs it be in Capital Caſes ; 

but in other Cafes the Profits are ſeiſed whilſt the Party continues out- 

' lawed ; and therefore the Tranſcript of this Record is ſent into the Exche- 

quer, that the Court of ordinary Revenue may have ir in Charge; but the 

6% That the Court of Exchequer (a) uſually grants a Cu/odiam to ſuch Perſon as ſued 


King is to out the Outlawry. 


ſatisfy the : : 
Party, at whoſe Suit the Outlawry was taken out; but this per Popham Ch. J. is de gratia, and 


not de jure, Yelv, 19. & wide 2 Vein. 314, Show, Parl. Ca. 72, The Kirg ver. Baden, a good 
Caſe on this Head. | | 


46 E. 3:16,. The King by his Prerogative is to have Bona felonum & fugitivorum; 
5 Co. 109. and (5) though the Lord of a Manor or other private Perſon may claim 
| = Lit 285. them, yet that cannot be by Preſcription, but muſt be by way of Grant ; 
( 1 G 7 0 for every Preſcription muſt be immemorial ; and the Goods of Felons and 
— Fugitives cannot be forfeited without Matter of Record, which preſuppoſes 
tbumberiand the Memory of that Continuance, 


for a Debt 
in Dur bam, whether the King, or Biſhop of Durbam, he having a Grant of bora fugit in Durlam, 


ſhould have the Goods, wide Lane 90, 91, 2 Rol. Abr. 808. 


There is a Difference ſaid to be between an Outlawry on meſne Proceſs 


8 = and after Judgment; that as to the firſt the Party hath no Intereſt, but that 
Cro. Eliz. the whole Benefit of the Forfeiture accrues to the King. 


07, But 
_ Lev. 50. it is held, that there is no Difference between Outlawries before and after Judgment, 


Gro; Jac If a Capias ad ſatisfaciendum iſſues upon à Judgment in an AQiion of 
: | Debt, and the Sheriff returns Non eſt inventus, and after a Capias utla- 


a and Sir gatum iſſues, upon which he is taken and impriſoned, and .after he is let to 
2 Rey- 5 
444, 8, P. but by Bridg, 67. it appears to haye been an Action upon the Caſe, 


Kr 
| 50 at large, the Party that recovered may have an Action of Debt for this 

ſcape againſt the Sheriff, becauſe of the Prejudice to him, (a) he being in 
Execution as well for his Benefit as for the King's. 1 Roll. Abr. 810. (50 But! 

8 > (a,But if af- 
Leighton ver. Wahkwin. | ter che Year 

g : ; | (admitting) 

he could not be in Execution for him without Prayer, yet Caſe lies ; for the Plaintiff was pre- 
judiced by the Eſcape; for he ought not to be diſcharged, till he found Sureties to fatisfy the 
Plaintiff. 5 Co. 89. b. and vide 5 E. 3. c. 13. (4) 5 Co. 88; Ca, non's Caſe, S. C. the Carat 
atlagatum being taken out and executed within the Year, Cro Eliz, 706, 507, 8. C. adjudged, 
Moor 566. pl. 772. S. C. Kol. Abr. 895. 5, C. Velv. 20. S. C. cited, 5 Med. 201. S. C. cited. 


So if a Capias utlagatum iſſues upon an Outlawry upon meſne Proceſs, Cr as 
and the Defendant is taken and ſuffered to eſcape, an Action upon the Caſe g, 8 
lies; becauſe the Plaiutiff is thereby delayed of his Debt. 3 teley, 


; ' aczudged, 
Moor 641, pl. 882. S. P. adjudged, & wide Lutw. 110, 11t, 


If within the Year a Capias ad ſatisfaciendum iſſues on a Judgment, and Sid. 380. 8. 
the Defendant is thereupon outlawed, and two Years after taken upon a P. adjourn- 
Capias utlagatum, and the Sheriff ſuffers him to eſcape, Debt will lie againſt d. 
him ; for the Defendant was in Execution at the Suit of the Plaintiff, with- 
out Prayer, in as much as the Plaintiff was at the End of his Proceſs, aud 
no Continuance nor Scire facias lay after the Capias utlagatum, which being 
ſued at the Charge of the Plaintiff imported an Election of the Body. Salk. 

318. (c) Wolf. ver. Devidſen adjuded. (c) 5 Mod. 
200. S. C. 


adjudged. Comb, 373. 8. C. adjourned ; and Felt Ch. J. ſaid, he never under ſtood the Diver- 
fity taken in the Caſe where within the Year and where atter. 


If 4. hath Judgment in Debt againſt B. for 50 J. and thereupon he Velv. 19. 
takes out a ſpecial Capias utlagatum againſt him, and J. S. promiſes, that, Jennings ver. 
in Conſideration of his ſtaying” any further Proceeding on that Writ, he = 
the ſaid J. S. would ſatisfy him the Debt, unleſs B. did it before ſuch 9 
Day ; an Aſſumpſit lies on this Promiſe, for the Plaintiff is at the Charge cent. Pophani, 
of ſuing out the Writ, and hath the Carriage of it; and the Party ſhall be 
in Execution at his Suit, and the King is to ſatisfy him out of the Goods of 
the Party outlawed ; although it was objected, that the Conſideration was 
againſt Law, being in Delay of Juſtice, and that the whole Benefit accrued 
to the King. | | 

But it hack been adjudged, that an Action on the Caſe will not lie againſt a Vent. 39. 
the Sheriff for neglecting to extend or ſeize the Goods and Lands of a go * 

| Her. The 


Perſon outlawed upon a Capias utlagatum, becauſe it is the King's Lofs ; 2 S 
and though it was urged, the Sheritt's — and Seifing would be a =” of 
Means to enforce the Defendant to appear to the Plaintiff's Action; this the 
Court ſaid was ſo remote, as not to be confidered as a Groud to ſupport an 
Action; but if it had been ſhewn, that the Sherif might have taken his 
Body, and had neglected to do it, there might have been more Reaſon to 
ſupport the Action. | | 

When after the Extent the Lands are leaſed out, or a Cu/fodiam granted : Page 761 
to him at whoſe Suit the Outlawry was had, the Leſſee ſhall account only Hard. 106. 
according to the extended Value; and if they happen to be extended tuo Martens ver. 
low, the Party hath no Remedy but by taking out a Melius inguirend, and F*itcfeid. 
thereby have them extended at a greater Value. | 

If by the Inquiſition the Lands of the Perſon outlawed are found in the GE 
particular Occupation of ſuch and ſuch Perſons, but the Value of every par- Craff Fe 
ticular Parcel is not found, but by the Lump that in tots the Lands are of e 


ſuch a Value ; this is a good Finding. Hard. 58. 


where it is 
ſaid, that ſuch Inguifition ought to b: as certain as an ind Rent 4 Declaration. 
1711 | 20 
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Hard. 191. Tt was found by Inquiſition upon an Outlawry, that the Party outlawed 
Wilford ver. was ſeiſed in Fee de ſex clauſis prati & paſture ; and it was objected, that 
Greaver: the Inquiſition was void for Uncertainty ; eg per Hale Chief Baron, an In- 
quiſition found de une meſſuagio five tenement has been held good; becauſe it 
is not an Office of Intitling but of Inſtruction or Information, which does 
not require ſuch preciſe Certainty as an Office of Intitling does; ſo in an 
Inquiſition upon an Extent upon a Statute or Judgment, or in Dower, ſuch 
Certainties ſuffice, elſe all fuch Inquifitions were liable ro be quaſhed, which 
would annul all fuch Proceedings ; which would be miſchievous ; and ſuch 
Inquiſitions have not uſed to be quaſhed for want of ſuch preciſe Certainty. 
Hard. 22, A Bill was exhibited by the Attorney General againſt a Perſon outlawed, 
The F 2 diſcover his Real and Perſonal Eſtate, and what ſecret and fraudulent 
2 0 Gifts and Conveyances he had made, becauſe by the Outlawry his Goods 
and the Profits of his Lands were forfeited ; to which the Defendant de- 
murred ; quia nemo tenetur prodere ſeipſum, and to difcover his Eſtate upon 
a Forfeiture ; but the Court held, that he ovght to anſwer the Bill; becauſe 
the King is intitled to his Eſtate by Courſe of Law, and the Outlawry is in 
the Nature of a Gift to the King, or a Judgment for him ; and a common 
Perſon may have a Bill of Diſcovery in the like Caſe to intitle kim to take 

out Execution. 
3 Alſo in Cafe of Outlawry, it is ſaid to be the Courſe of the Exchequer to 


Will, Rep, Prefer an Information in Nature of Trover and Converfion againft him who 
445. pl. hath the Goods of a Perſon outlawed. 


128, 684, 
637, 690. 10 Mod. 188, 357, 380, 409. 11 Mod. 173. pl. 15, 12 Mod. 175, 438. Fitzgib 
265. Comyns 51. pl. 34. Ld, Raym, 305, . 


3. Of the Party's Diiability to bring any Action. 
- lp A Perſon outlawed cannot regularly maintain any Action, for by his Con- 
128. tumacy he is out of the King's Protection, and ſhall have no Privilege or 
(a) But a (a) Benefit from that Law of which he is a Violator, and to which he re- 


Perſon out- fuſes to be ameneable. 
lawed may 


be ſued, being to his Prejudice, Noy 1. Sid. 60, Urtlegatus Legem Terre awittit, Glanvil, Lib, 
2. c. 3, Reſponara a Touts mes nul reſpendra a Ivy, Cor, Jac. 426. cited from Bristen and Bratton. 


a$E. 3.92, This Diſability may be taken Advantage of by pleading the ſame in Bar 
22 4. pl. or Abatement, with this Diverſity, that it mav be pleaded in Abatement in 
* ha all Caſes, but it cannot be pleaded in Bar, unleſs the Ground or (+) Cauſe of 
: xy band the Action be forfeited ; as in Felony, where it may be pleaded in Bar t0 
Co. Lit. 29. all Actions concerning Lands and Fenements, as well as Goods and Chattels, 
(3) if the becauſe all are forſeited by the Felony, 


Demandant | 


in a Ceſavit be outlawed in a perſonal Adion, this Outlawry may be pleaded in Bar of the 
Action, becauſe the Arrearages are due to the King, 2 Init. 298. 


Dyer227,in But though it cannot be pleaded in Bar, unleſs the Ground or Cauſe of 
* Action be forfeited, nor in Actions where the Damages are uncertain; 
* 3 * it is now held, that in Actions on the Caſe, where the Debt to avoid 
Page 762 * the Lau- Wager is turned into Damages, there Outlawry may be pleaded 
Owen 22. in Bar; for it was veſted in the King by the Forfeiture as a Debt certain 
Cro, Elia. due to the Outlaw ; and the turning it into Damages, whereby it becomes 


203. uncertain, ſhall not deveſt the King of what he was once lawfully poſſeſſed 
2 Vent. a8 of. 


N It hath alſo been held, that Outlawry may be pleaded in Bar after it is 


Lutw, 1604. pleaded in Abatement ; becauſe the Thing is forfeited, and the Plaintiff 
has no Right to recover, 


The 


* 


Gr WE © 


The Diſability cannot be taken Advantage of until the Exigent be re-And. 36. 
turned ; for rhe Inquiring after him in the County is in order that he may Boer 225, 
appear; and therefore if he does appear at the Return of the Exigent, the pi * _ 
Law is ſaisfied, and the Ourlawry mult no: be recorded againſt him. 2 Rol, Abr, 

| 805, 

Alſo this Diſability is only pleadable when the Plaintiff ſues in his own Co. Lit. 
Right ; for if he ſues en Auter droit as Executor, Adminiſtrator, or as 128, a, 
Mayor with his Commonalty, Outlawry ihall not diſable him, becauſe the Poct. Pl. 
Perſon whom he repreſents has the Privilege of the Law, and Outlawry 399. 
being no ObjeCtion to his Repreſentation, it is no ObjeRion but he ſhould 
be anſwered. 

But ir hath been held, that to an Information againſt a Juſtice of Peace, 
for refuſing to grant his Warran: to ſuppreſs a Couventicle, Outlawry in 
the Informer is a good Plea, though objected that he ſues in Right of the 3 
King; for as to a Moiety he recovers to his own Uſe, which he cannot do 88. 2 46 
by Reaſon of this Diſability +. 357, 359, 


379, 409. 
12 Mod. 175, 177, 400, 413, 438, 545. Ld, Raym, 30s, 591, 605. Comyns 51. pl. 34. 
2 Salk. coo Comb. 345. 2 Ld. Raym, 1056, Vern, 184, 2 Vern. 37, 198, 312, 2 Will, 
Rep. 269 pl, 68. Prec. Chan, 13, Gilb. Eq. Rep. 184. Barnes 228, 230. 2 Stra. 824. 
Barnard. K. E. 79. 2 Stra. got. Fitzgib. 265 & wide 11 Co. 65, Hob, 327.—f Sed gu. 
as Penal Statutes give the Action to any one that will ſue ? 


So where a Relator in his Information ſets forth, that he and the Defend- Preced. 
ants were Part-Owners of ſeveral Coal-Mines in De: by/hire, that the King Chan. 13. 
had a Duty of Lot and Cope out of all the Lead-Mines there; that by the > . 

Cuſtom, if one Owner were at the Expence for the Improving and Work- the Duchy 
ing a Mine, all the Owners ought to contribute and bear their Part of the at the Rela. 
Charge; that the Relator had been at great Charges in making Soughs and tion of Mr, 
other Things for Working and Improving the Mines, without which they u, 
could not be wrought, and ſo the King would Joſe his Duty; and that the Morag e 
Defendant would not contribute nor pay any Part of the Charge; therefore in theDuchy 
to make him account with the Relator, and pay his Part of the Charge, Chamber 
was (amongſt other Things) the Scope of the Information. To which the coram Ch. B. 
Defendant pleaded an Outlawry in the Relator ; and after much Debate the _ _— 
Plea. was held good; for though Mr. Attorney be Plaintiff, yet the Relator harp 3 
is to have the whole Benefit or Loſs of the Suit, and is himſelf Party to it; 2 Bluſt. 134. 
for it would abate by his Death, Sc. and the King's Name is only made which ſeems 
uſe of by the Form of the Court, and he is not directly concerned at all, and cent. & vide 
very little by Conſequence, and the Suit is not for the King's Duty, but the nd. 30. 
Re lator's Intereſt. | 

If there be two Tenants in Common of a ReQory for Years, and one of Sid. 49. 
them is outlawed, yer the other, on ſetting forth this Matter, may have an 
Action of Debt for a Moiety. 

If the Party outlawed bring a Writ of Error to reverſe the Outlawry, the Co. Lit. 
Outlawry in that Suit, or any Stranger's, thall not diſable him; for if he 125. 
were outlawed at ſeveral Mens Suits, and one ſhould be a Bar to another, he Raym. 46. 
could never reverſe any of them; and if it be for Error in the ſame Outlawry, 
the Outlawry itſelf is no Objection, for that would be Exceptio ejuſdem rei 
cujus petitur diſſolutio; nor is another Outlawry pleadable in Bar to ſuch 
Writ of Error, for then two erroneous Outlawries would be irreverſible, 
which would amount to exceptio ejuſdem, rei, &c. So if there be an Attaint 
brought on a Verdict, Outlawry grounded on that Verdict ſhall not be 
pleaded in Bar, for the above Reaſons. 

As this is a dilatory Plea, when it is pleaded in another Court than where 10 AF. 10. 
the Outlawry iſſued, the Defendant muſt bring it in immediately; for this Pott. Fl. 
being in Delay, if the Court ſhould give Time, and it ſhould not be 39% RY 
brought in, Delay of Juſtice would be from the Court; and ſince there is a ; Co. 88. 


Way of having it immediately, by producing it under the Great Seal, nog Co, 142. 
Tine Page 763 


| rl. AR F. 
(a). That Time ſhall be given to bring it (a) ſub pede figilli ; but otherwiſe when it is 
X 3 in the ſame Court, for then the Record is already in Court. 
muſt be 


Pleaded ſub pede figilli, otherwiſe the Plaintiſs may refuſe it, but he ſhall not aſterwards demur for 
that Cauſe. Salk. 217. , 


Co. Lit, In pleading Outlawry in Diſability in another Court, the antient Way 
2 p;, Was to have the Record of the Outlawry itſelf /ub pede figilli by Certiorari 
$5 rg — and Mittimus ; but this being very expenſive, it is now held to by ſufficient 
to plead the Capias Uilagatum under the Seal of the Court from whence it 
iſſues; for the Iſſuing of the Execution could not be without the Judgment, 
and therefore ſuch Execution is a Proof to the Court that there is ſuch a 
Juc ment; which is a Proof, that the Nefendant's Plea of a Matter of 
Record is proved by a Matter of Record, and therefore appears to the 
Court not to be merely Dilatory; and therefore on ſhewing ſuch Execution, 
if the Plaintiff will plead Nu, tiel Record, the Court will give the Defendant 
| a Day to bring it 1n. | 
Fitz, Corn, Ouilawry in a County Palatine cannot be pleaded in any of the Courts at 
3 e Fefiminſier, for he is only ouſted of his Law within that Juriſdiction; and 
b. F pit ſhall not extend to diſable a Man in another County where they have no 
396, Power; for the County Palatine being a Royal Juriſdiction within Bounds, 
Co. Lit. 128. the Loſing the Privileges of the Law within that Juriſd iction can be no 
2 Rol. Rep, Diſadvantage to him in another County ; and if he does not live within the 
. Car Palatine Juriſdiction, he is not obliged to attend there; but it ſeems, that 
566. Outlawry in the County Palatine of Lancaſter may be pleaded in the Courts 
| of Weſtminſter ; becauſe that County was erected by Act of Parliament in 
Ed. TI's T une, but Durham and Cheſter are by Preſcription. 
Dec. Pl. If Ontlawry be pleaded either in Bar or Abatement, and the Plaintiff re- 
397. plies Nul tie! record, and the Defendant has a Day given him to bring in 
5 Co. 90. the Record, and in the Interim the Plaintiff removes the Record by Writ 


— of Error, and reverſes it; though the Defendant fails in bringing in the 
Cro. Jac Record, yet this ſhall not be fatal and peremptory on him; for in the firſt 


484. Caſe he ſhall have Liberty to plead a new Bar, and in the ſecond, the 
Salk. 329. Judgment ſhall only be a Reſpondeas Oufter ; becauſe his Plea was a true 
2 Ld-Raym. Þlea at the Time of pleading it, and the Plaintiff was actually diſabled 
> Rol. Rep. from ſuing, not having then his Liberam gem, . | 
38. Velv. 36. So that Outlawry does not abate the Writ, but is only a Temporary Im- 
8 Co. 142. pediment that diſables a Plaintiff from proceeding ; for upon obtaining a 
Brcwnl. 83, Charter of Pardon, or reverſing the Outlawry, he is reſtored to his Law, 
Co.Lit. 128. and ſhall oblige the Defendant to plead to the ſame Writ. 7 
Dotz. 1.397 Audita Querela to avoid a Statute upon the Szatute of Uſury ; to which 
- 0. Jac. the Defendant pleaded Outlawry in the Plaintiff at the Suit of J. S. and on 
r Grifis Demurrer it was inſiſted, that Outlawry could not be pleaded in this Caſe, 
ver. Hugh the Suit being only by way of Diſcharge, and not to recover any Thing ; 
Middleton. but it was held, that a Perſon outlawed is not receivable to ſue in any Courr, 

unleſs it be to reverſe his own Outlawry ; and the Chief Juftice ſaid, that 

where the Action is ad lucrandum, there ought to be Ability in the Perſon, 


and that it is all one to gain by way of Diſcharge, as by way of Per- 


quiſition, | 
Cro, Jac, But where Error was brought by ſix to reverſe a Judgment in EjeQ- 
616, ment, and the Defendant in Error pleaded Outlawry in one ol the 


2 _ Plaintiffs ; the Plea was held ill on Demurrer, becauſe this was only a 
* wks: 22 Commiſſion which went in (5) Diſcharge, and in which all the Plaintiffs 
three Judges were obliged to join; it was alſo faid in this Caſe, that it would be 
rec very miſchievous upon an Outlawry in Cafe of (c) Error, Attaint or Au- 
ut it ; 

— agreed, That if two Plaintiffs in Debt be barred, and bring Error, the Outlawry againſt one 
is a good Bar againſt the other, becauſe they are to recover, Cro, Jac, 616. (c) But tor this, 
Tice C10, Eliz. 648, 6 Co. 25. Cro, Jac, 177. 4; 

| ita 


UU So 
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any Bar. 

/ Perſon is outlawed in Debt, and taken upon a Capias and committed Sid. 43+ Ja- 
to the Fleet, the Keeper of the Fleet lets him eſcape voluntarily, and after-/# ver. Xp. 
wards the Executor of the Plaintiff in Debt rakes him in Execution again 
upon a new Writ, and upon this ſecond Taking he brings an Audita Querela ; 
to which Outlawry in the Plaintiff in the Audita Querela was pleaded ; upon 
which Plea he demurred ; and it was reſolved, that Outlawry was a good 
Plea in this Caſe in Diſability of the Plaintiff ; becauſe that this Writ is not 
directly to reverſe the Outlawry, (as a Writ of Error 1s) but is founded up- 
on a Wrong, viz. upon the Eſcape, and not upon the Record only. 

In Debt upon a Judgment brought in Trinity Term, the Defendant im- Salk. 173.pl, 
parled till Mickae/mas Term, and then pleaded in Bar, that the Plaintiff die 3: Moor ver. 
lung prox” poſt teſf San? Martini was outlawed ; to which the Plaintiff de- Ned 11 
murred. It was urged, that the Outlawry was meſne between the Action 4 3 
brought and the Plea pleaded, and that all Matters in Diſcharge of the 
Action, which happen after the Action brought, ought to be pleaded Puis 
darrein continuance ; but the Court compared this to the common Caſe of a 

udgment confefſed by an Executor after an Action 1 which is never 
pleaded after Puis darrien continuance, but as this Caſe is; and in theſe 
Caſes the Time of the Outlawry, and the Time of the Judgment, and when 
it was, appear in themſelves. 

In pleading Outlawry, it hath been adjudged, that the Defendant muſt 3 Lev. 2g; 
conclude his Plea with a prout patet per recordum, and not /oc paratus eft | 
verificare. WS. 

If the Defendant after Imparlance pleads Outlawry in Bar, and the Cro. Car. 
Plaintiff replies Nu tiel record, and the Defendant hath a Day to bring in — ſon ver 
the Record, and fails therein, Judgment ſhall be given abſolutely againſt "2, g 
him, and not a Reſpondeas Oufter. . 

If ten Outlawries on meſne Proceſs be pleaded in Diſability of the Plain- Carth. 8, g. 
tif, this is naught for Duplicity ; for though there be a Difference as to Trevelian 
pleading double between Pleas in Bar and Abatement, there is likewiſe "Fay 5 0 
Difference between a Plea of an Outlawry in Diſability and other Pleas in Show. $0. 
Abatement ; and the Court held this Plea ill for Duplicity, becauſe the s. C. 
Plaintiff is diſabled as well by one Outlawry as by all the other nine, to 
which ſeveral Anſwers are required. 

Outlawry may be pleaded to a Bill in Equity, as well as to an Action at That this 
Common Law); and in this Caſe the Defendant need not ſet down the Plea ; Plea m_— 
as he mult other Pleas and Demurrers, in eight Days, or they muff ſtand 4 _ 
over-ruled ; but the Plaintiff muſt ſet it down, if there be any Inſufficiency : 
in Point of Form in pleading ; for being ſub pede figilli ir appears, upon 
ſhewing of it, to be a good Plea, and theretore nar — to be neceſſary 
to be argued before the Court; alſo if an Outlawry be not pleaded, yet it 
may be ſhewed at the Hearing as a peremptory Matter againſt the Plaintiff's 
Demand, if it be perſonal ; becauſe it ſhews the Right of the Thing in 
Demand to be in the King. If a Plea of Outlawry ſtand allowed, whereby 
the Suit is put fine die, and aſter the Outlawry is reverſed, the Plaintiff muſt 
bring his Bill of Revivor ; becauſe that Suit being abated, the Defendant 
has no Day in Court, and therefore muſt be brought into Court by a new 
Proceſs. N 

But if the Bill be for Relief againſt an Action at Law, and an Outlawry be 
pleaded by the Defendant in the ſame Action, it will not be allowed; (a) (s) That to 
becauſe the Outlawry is Part ef the Grievance, and it is exceptio ejuſden rei avoid Pleas 
cujus petitur difſolutio ; alſo as at Law, an Outlawry in an Executor, Adini- of — 
niſtrator or Guardian, is no good Plea, becauſe they do not claim in their own I — FO 
Right; and the real Actor being the Teſtator or Infant, the Outlawry in any ace all 
third Perſon is no Exception againſt him why he ſhould not ſhare in judicio. that have 


Outlavories 


againſt lum Defendants, 2 Vern, 199, per Hutchins Lord Commiſũoner. 
4. What 
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Page 765 4. What further Diſabilities Outlawry ſubjects the Party to. 


Co. Lit. 6. b. Perſons outlawed are under ſeveral other Diſabilities, beſides that of 
& vide Title bringing an Action; ſuch a one cannot be a Juror, becauſe he is not Liber 
Juris. e legalis homo, as the Law requires. 

Vide Tile ut one outlawed in a perſonal Action may be a Witneſs though he can- 
Evidence. not be a Juror. 


Co. Lit. 6.b. A Perlon outlawed caunot be an (a) Auditor totake Accounts. 
(a) But a 


Perſon outlawed may be a private Attorney, Co. Lit. 52. a.=——May be Executors or Adminiſ- 


trators, vide Title Execa tors and Adminiſt: ators, —- Incapable of executing an Office in a Corpora- 
tion. Carth. 199. Show. 288, 


2 Hawk. One outlawed in a perſonal Action cannot be an Approver; becauſe 

V. C. 205. his Outlawry he is out of the Law, and his Accuſation iliall not be of ſuch 
Credir as to put any Perſon on his Trial. 

Bulſt. 29. If a Man pledge Goods and then is outlawed, he cannot redeem tnem 
becauſe then the abſolute Property of them is in the King; but if the Out- 
lawry be reverſed, then the outlawed Perſon is re- inſtated in his Property 
as if there had been no Ouclawry, and therefore may redeem them, 

Co. Lit. 8 b. Perſons outlawed in Debt, Treſpaſs, or other Civil Action may be Heirs, 

Brook 82. If a Huſband be outlawed in Treſpaſs, or any Civil Action, the Wife 

Perk. 388. ſhall have Dower, for this works no Corruption of Blood, or Forfeiture of 

* Lit. 31. Lands ; fo likewiſe it ſeems if the Wife be ouclawed or waived in ſuch 

(5) S a Actions, yet her (5) Dower is not forfeited. 

Huſband 


ſhall be Tenant by the Curteſy, though he be outlawed in a Civil Action. 5 Co. 110. Co. Lit. 
92. b. 391. a. 


Owen 116. 4. being outlawed, the Queen granted him a Leaſe for Years, render- 
ee; ver. ing Rent, he was again outlawed after the Grant, but beſore any Seizure 
r 237. chere was a Pardon of all Goods and Chatiels forfeited ; and it was adjudg- 
8. C. ed, that a Perſon outlawed was capable of receiving a Leaſe, and that by 
the Pardon, the Term which was ſorfeited revived, and was reſtored agait, 
11 Co. 29, It is held, that where Clergy is allowable, it ſhall be as much allowed to 
31. one who is outlawed by Common Law for Felony, as to one who is con- 
er victed by Verdict or Conſeſſion; alſo a Statute taking away the Bencfit of 
+345» Clergy, from thoſe who ſhall be found guilty, doth not thereby take it 
from Perſons who are outlawed ; neither doth the Statute of 25 H. 8. cap. 
1. ſe. 3. which takes away Clergy trom thoſe who are found guilty aſter 

the Laws of this Realm, extend to Perſons outlawed. | 
2 Inft, 187. By the Statute of Weſtm, 1. 3 Ed. 1. cop. 15. it is enacted, that if a Per- 
2 Hawk, fon be attaint by Outlawry of any Felony, he is not bailable ; but it is held, 
F. C, 97. that the Court of King's Bench may in their Diſcretion, in ſome ſpecial 
Caſes, bail a Perſon upon an Outlawry of Felony; as where he pleads, that 
he is not of the ſame Name with the Perſon that was outlawed, or alledges 

any other Error in the Proceedings. 


- 


GR 
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Outlawry, and (2) foz what Errozs it map be re- 


8 ute of Re- 
verſed + And herein, | — 


Outlawry of 
a Recuſant 


Where, for want of ſuch Proceſs as required by Law, the Qutlawry not to be re- 
5 may be reverſed. V verſed for 


want of 
F Orin, 


HE Forfeitures and Penalties in an Outlawry being ſo ſevere, great? Mod. 14, 
Care hath been taken and Caution uſed, that no Perſon ſhould be 3 H. 6. 9. 
outlawed without ſufficient Notice, and great Contumacy to the Proceſs of Kol. Abr. 
the Court ; and therefore the Law requires, that in all Civil Cauſes and in ee inch 
every Indictment or Appeal for any Crime under the Degree of Capital, 3, 5. 38 
there ſhould be three Capias's to the Sheriff of the County where the Ac- 


Raſt, Ent. 
tion or Proſecution is commenced, before the Exigent is awarded; and if 188. pl. 28. 
any ſuch Proceſs is omitted, the Outlawry is erroneous. Co. Lit.25g. 


Bur (6) after Judgment upon a Capias ad ſatisfaciendum, an Exigent may 40 E. 3. 25. 
be awarded, without an Alias and Pluries, and thereupon the Defendant be pl. 28. 
outlawed ; becauſe he having been already in Court before Judgment, and Finch 476, 
having Conuſance of the Debt, ought to pay the Debt on the firſt ſuing (®) on afrer 
out of the Capias ; otherwiſe it is a Contumacy in not performing the Judg-2,. cn 


ment of the Court, for which Diſobedience he is put out of the King's not be au 


Protection. Proclama- 


tions to the 
County where he reſided, Cro. Jac. 577.—lf one is outlawed in Middleſex a Capias utlagat may 
be ſued out againſt him in any other County without a Teſatum. Vent, 33, 2 Hal, Hitt, 298, 


It is ſaid to be agreed, that one Capias before the Award of the Exigent 2 Hawk. 
hath always been ſufficient in an Indictment or Appeal of Death, or High®* C. 303. 
Treaſon ; but that it ſeems doubtful whether rwo Capias's were not requir- 
ed by the Common Law in all Inditments and Appeals of any other Fe- 
lony ; however, ſays Hawkins, it is (c) certain, that they are required in (e) But 24 
all Ind ictments of any other Felony by 25 E. 3. 14. by which it is enact- 2 Hal. Hitt, 
ed, That if after any Man be indicted of Felony before the Juſtices in? ©+194-5- 
« their Seſſions, to hear and determine, it ſhall be commanded to the She- 
riff to attach his Body by Writ or Precept, which is called a Capias ; and 
if the Sheriff return that the Body is not found, another ſhall be inconti- 
nen ly made, returnable at three Weeks after, wherein it ſhall be com- 

„ priſed, that the Sheriff ſhall cauſe to be ſeiſed his Chattels, and ſafely to 
keep them till the Day of the Writ or Precepr returned; and if the She- 
riff return, that the Body is not found, and the Iadictee cometh not, the 
«*« Exigent ſhall be awarded, and the Chattels ſhall be forfeit as the Law 
* of the Crown ordaineth ; but if he come and yield himſelf, or be taken 
* by the Sheriff or by other Miniſter, before the Return of the ſecond Ca- 
« pias, then the Goods and Chattels ſhall be ſaved.” | 
It is faid to have been the general Opinion, that this Statute extends to 2 Hawk, 
Appeals, as well as to Indictinents, though it mention only the latter; but P. C. 303. 
that it extends not to any Indictment or Appeal of Death, though it ſpeak 
of Felony in general. 
It is left a Quære, if three Capiass be ſtill neceſſary in an Appeal of Rape, 2 Hawk. 


as they were at the Common Law, notwithſtanding it be made Felony by P. C. 39% 
Statute. | | | 


% 


«c 
«c 


2. Where, 


OUT L AW RY. 


page 7672. Where, for want of Form in ſuch Proceſſes, the Outlawry may 
| be reverſed, | 


3 H. 7. 8. b. If any Proceſs required in an Outlawry be erroneous, the Outlawry for 
2 fs this may be reverſed ; for a Perſon ſhall not be ſubje& to any Diſadvantage 
I. in reſpect of having ſuch Proceſs awarded againſt him, nor thall he be con- 
% Where, demned barely for nor appearing, where that which ſhould have compelled 


for want of him to have appeared is (a) defective. . 


Form in a ; : 
Writ of Proclamation, and for improper Abbreviations, the Outlawry was reverſed, Style 182. 


—S$0 where in the Exigent it was Utzle/?* for Utlagat', the Outlawry was reverſed, Style 227, 80 
where it was Utlegat inſtead of Utlagat”, Lev. 164.— But it is faid, that a Deſect in Proceſs in an 
Outlawry may be ſalved by the Defendant's purchaſing a Pardon, and ſhewing it to the Court; 
for that ſuppoſes that there was ſuch an Outlawry againſt him as needed a Pardon, which if it 


were erroneous it would not do, 2 Hawk. P. C. 302, 


Cro. Eliz, As where the Capias was eſte Edmundo Anderſon, without a 7, for this Er- 
591. Hig, Tor the Outlawry was reverſed ; for the Capias and Exigent muſt be in the 
P. C 100. King's Name, and under the Judicial Seal of the King appointed to that 

; 18 Court that iſſues the Proceſs, and with the Teſte of the Chief Juſtice or 

Chief Judge of that Court 10 Seſſions. 8 1 

„Every Cafias ought to be returnable the enſuing Term, for the Miſ- 

—— chief ae might baile befall the Priſoner in being kept always in Pri- 
467. ſon. 


Dyer. 175. 
Lev. 143. 2 Salk, 700, 


Latch 11. The Capias utlagatum can iſſue only in Term-time, being a Judicial 
Lutw. 333. Writ ; yet in pleading an Outlawry the Party need not alledge that it iſ- 
ſued in Term-time ; for that it ſhall be ſo intended, unleſs the Contrary 


pears. 
Cro.Jacgy7 If the Proceſs be againſt the Feme, and the Words are, Quas recuperavit 
(4) So an verſus Eum, inſtead of Fam ; this is (5) ſuch an Error for which the Out- 
- Outlawry lawry may be reverſed, ; a 
was reverſed 
upon a Writ of Error, ſor that in the Exigent it was fourteen in Figures, and not in Words. 2 
Keb. 128. So where the Year of the Lord was in Figures, and not in Words. Style 334— 
So where it was ex inſinuatone for ex infinuatione, for want of i, the Outlawry was held to be errone- 
ous, Cro. Jac, 577 — , 


Style 334 If the Writ be Precipipimus wobis inſtead of Fræcipimus wobis, this is er- 
roneous ; for without a Command to the Sheriff the Writ is not good, and 
here there is none; the Word Precipipimus being ſenſeleſs is of no greater 
Force than if omitted. 


3. Where, for Variance in ſuch Proceſſes, the Outlawry may be reverſed. 


Fite!):lags- If there be a Variance between the Original and Extent or other Proceſs, 
ry, 41. for this the Outlawry may be reverſed. 


Bro. Vari- 
ance, go, Miſnomer, 80, Error, 1725 


2 Leon. 120. As a Variance between the original Writ and Filazer's Rule. | 
10. Eliza. So where in Error to reverſe an Outlawry in Treſpaſs, in the Original the 
240, Plaintiff was named Barnes, and in the Exigent Barnes; this was held Er- 

3 * ror; ſowhere in the Original it was Blaba ſua, and the Exigent was Blada; 
" © this was held a plain Variance, and the Outlawry was reverſed. 
Ero. ac. So where in the Original the Party was named Agnes Gargrave of King ſly - 
576. in Com” For”, and in the Exigeny the is named Nuper de Kingſiy; this was 


heid Error. 
4. Where, 


SUT. 


* 4. Where, for a defective Execution and Return, the Outlawry may s Page 768 
be reverſed : And herein. | 


1. To whom ſuch Proceſs is to iſſue and be directed. 


The Exigent and ſeveral Proceſſes in order to an OQutlawry, are to be di- 
reed to the Sheriff of the proper County; and ſuch Care hath been taken 
that there might be no Surprize in the Affair, that in Civil Caſes there are 
three ſeveral Offices concerned in the iſſuing of ſuch Proceſs ; the firſt is the 
Chancery, out of which the Original iſſues ; the ſecond, the Philazer, who 
makes out the Capias, Alias and Pluries ; and the third, the Exigenter, 
who makes out the Exigents ; which ſeveral Proceſs mult be legally exe- 
cuted before the Party can be ſaid to be outlawed ; therefore if the Sheriff Hawk. 
returns a Cepi, if he have not the Body at the Day, the Court will not P. C. 303. 
award an Exigent on the Suggeſtion of an Eſcape, unleſs the Sheriff will re- 
turn one, 

If the Exigent be directed to the Sheriffs of the City of Lincoln, and the Cro. Jac. 
Direction is Quod Capias Corpus ejus ita quod Habeas Corpus ejus, where (as 376. 
it was objected) it onght to have been Capiatis & habeatis ; yet this is no 
Error, for they are both but one Officer to the Court, and though in the 
End of the Writ it was J quo habeatis ibi hc Breve; this was likewiſe 
held to be good, and no Way repugnant, being good both Ways. 

But if, in the Direction of Proceſs of Outlawry to the Sheriffs of London, Hetly 93. 
it be Præcipimus tibi inſtead of vhs; this is ſuch an Error for which the Lit. 2 
Outlawry will be reverſed, becauſe that the Court will ex offc:o take No- ets 
tice that there are two Sheritts in London. 

Judgment of Outlawry is given by the Coroner at the fifth County-Dyer 223. 
Court, upon the Party's not appearing to the Exigent, (which is a Writ, pl. 24: 
commanding the Sheriff to cauſe the Defendant to be demanded from 0 
County-Courr to County-Court until he be outlawed, &c. | and ſuch Judg-; td. «rs 
ment 1s entered thus, Ideo, c. per judicium Coronatoris Domini Regis Comi- 
tatus præ dict utlagatus eſt. 

If the Judgment appear not by the Return of the Exigent to have been ( It. 288. 
given by the Coroner, it is erroneous, except in London, where the Mayor Pyer 417. 


by Cuſtom is Coroner, and the Judgment given by the Recorder. pl. 6. : 
6 f : 8 Co. 12 = 
Cro, Eliz, 648. Palm. 43. Cro, Jac. 358, 531. Rol. Rep. 266. 


If there be two Coroners in a County, the Calling upon the Exigent may 2 Hal. Hiſt. 

be by one of them, and likewiſe one alone may give the Judgment of Out- P. C. 204» 
lawry ; but it ſeems, the Return muſt be by two in Miniſterial Accs; 
the Name of the Coroner muſt be ſubſcribed to the Judgment of Outlawry , 
at the Quinto exactas upon an Outlawry of Felony ; and it muſt be ſub- 
{cribed alſo by the Name of their Office, A. B. & C. D. Coronotares, unleſs 
in London, where the Mayor is Coroner ; the Sheriff's Name and Office 
muſt alſo be ſubſcribed to the Return of the Exigent, e. g. 4. B. Armiger 
VICECOMES, 

It after the Quinto exatus the Coroners refuſe to give Judgment of Out- Noy 113. 
lawry, the Court will grant an Attachment againſt them; and it is ſaid, An Attach- 
that the Coroners of Stafford for ſuch an Oltence were fined 10 l. but after —_ =_ 
the Judgment of the Outlawry pronounced, they may (a) ſtay the Return of e 
che Exigent to be adviſed, if the Caſe requires it. | crs of York. 

| (a) That a 
Certiorari lies to return the Outlawry, which muſt be returned by the Sheriff on the Exigi facias, 
and ſuch Return recorded in the Court above. Dyer 223. a. 


By the Statute of 34 H. 8. cap. 14. The Clerks of the Crown, Clerks 2 Fl. rng. ; 
of Aſſiſe, and Clerks of the Peace, are to certify into the King's 2 5. C. 75. 
| the 
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Page 769 the Names of all Perſons outlawed, attainted, or convicted; and upon 


Letter from the Juſtices aforeſaid, Certificates ſhall be made of ſuch Per- 
ſons outlawed, attaint, or Convict, to the Juſtices of Gaol-Delivery, 


2. To what Place the Proceſs is to iſſue ; and herein of the Quinto ex- 
actus, and Proclamations on an Outlawry. 


Fitz, Exigenn, The Exigent muſt be ſued to the County where the Party really reſides, 


26. 
Dyer 295. 


for there all Actions were originally laid; and. becauſe that Outlawries were 
at firſt only for Treaſon, Felony, or very enormous Treſpaſſes, the Proceſ; 
was to be executed at the Torn, which is che Sheriff's Criminal Court; and 
this held not only before the Sheriff but before the Coroners, who were 
ancient Conſervators of the Peace, being the beſt Men in each County, to 
preſide with the Sheriff in his Court, and who pronounced the Outlawry in 
the County-Court on the Party's being Quinto exafus ; and therefore an- 
ciently there was no Occaſion for any Proceſs to any other County than that 
in which the Party actually refided ; but this Matter being fince altered, 
and the Learning thereof depending on ſeveral Acts of Parliament, it will 
be neceſſary to take Notice of the Statutes themſelves. - 

And firſt, it is enacted by the 6 H, 6. cap. 1. That before any Exi- 
«« gents be awarded againſt Perſons indited in the King's Bench of 


'«« Treaſon or Felony, Writs of Capias ſhall be directed as well to the 


„ Sheriff or Sheriffs of the County wherein they be indicted, as to the 
„ Sheriff or Sheriffs of the County whereof they be named in the In- 


* dictments; the ſame Capias having the Space of ſix Weeks at the leaſt, 


« or longer Time, by the Diſcretion of the ſaid Juſtices, 1f the Caſe re- 
« quire it, before the Return of the ſame ; which Writs ſo returned, the 
* Juſtices ſhall proceed in the Manner as they bad done before the Sta- 
„ rute; and if any Exigent be awarded, or any Outlawry pronounced 
* againſt ſuch Perſons, before the Return of the ſaid Writs, the ſame Exi- 
« gent ſo awarded, with the Outlawry thereof pronounced, ſhall be void 
and holden for none. 

And it is farther Enacted by 8 H. 6. cap. 10. That upon every In- 
« ditment or Appeal, by the which any Subject dwelling in other Coun- 
ties than were ſuch Indictment or Appeal thal] be taken of Treaſoo, 
« Felony and Treſpaſs, before the Juſtices of the Peace, or before any 
other having Power to take ſuch Indictments or Appeals, or other Com- 
*« miſſioners or Juſtices in any County, Franchiſe or Liberty of England, be- 
fore any Exigent awarded, preſently after the firft Writ of Capias re- 
turned another Writ of Capias ſhall be awarded, directed to the Sheriff 
of the County whereof he who is indicted is or was ſuppoſed to be con- 
** verſant, by the ſame Indictment, returnable before the ſame Juſtices, 
before whom he is indicted or appealed, at a certain Day, containing 


* 


the Space of three Months from the Date of the ſaid laſt Writ, where 


the Counties be holden from Month to Month, and where the Counties 
* be holden from fix Weeks to fix Weeks, the Space of four Months, 
until the Day of the Return of the ſaid Writ, by which Wrir of ſecond 
« Capias the Sheriff ſhall be commanded to take him which is ſo indicted 
** or appealed, by his Body, if he can be found within his Bailiwick; and 
* if he cannot be found within his Bailiwick, to make Proclamation in 
„ two Counties before the Return of the ſame Writ, that he which is ſo 
* indicted or appealed ſhall appear before the ſaid Juſtices, Fc. at the 


Day contained in the ſaid Writ, to anſwer, Ec. after which Writ fo 


« ſerved and returned, if he which is ſo indicted or appealed come not 


page 570“ at the Day of ſuch Writ returned, the Exigent * ſhall be awarded ; and 


that every Exigenc and Qutlawry otherwiſe awarded or pronounced ſha!l 
be holden for none and void. 
But 


j 
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But it is expreſly provided, That the above recited Statute concernin 
« Proceſs to be made before the King in his Bench ſtand in Force, an j 
« that this preſent Statute ſha]l not extend to IndiQtments or Appeals taken X 
« within the County of Cheſter ; and that if any Perſons ſhall be indicted = | 
« grappealed of Felony or Treaſon, and at the Time of the fame Felony | 
« gr Treaſon ſuppoſed was converſant within the County whereof the In- 
« dictment or Appeal makes mention, the like Proceſs to be made againſt | 
them as was uſed before. | I 
And it is farther enacted by 10 H. 6. cap. 6. That ſuch ſecond Capias 
« as is required by 8 H. 6. cap. 10. ſhall be awarded upon Indictments or 
« Appeals removed into the King's Bench, or elſewhere, by Certiorari or 
« otherwife, | 
And by the 31 Elis. cap. 3. it is enacted. That in every Action per- 
« ſonal, wherein any Writ of Exigent ſhall be awarded out of any Court, 
« one Writ of Proclamation ſhall be awarded and made our of the fame 
Court having Day of Tefte and Return, as the faid Writ of Exigent 
« ſhall have directed, and delivered of Record to the Sheriff of rhe County 
« where the Defendant, at the Time of the Exigent ſo awarded, ſhall be 
„ dwelling ; which Writ of Proclamation ſhall contain the Effect of the 
« fame Action; And that the Sheriff of the County, unto whom any ſuch 
« Writ of Proclamation ſhall be directed, ſhall make three Proclamations 
« jn this Form following, and not otherwiſe ; that is to ſay, one of the 
« fame Proclamations in the open County-Court, and one other of the 
« ſame Proclamations to be made at the general Quarter- Seſſions of the 
« Peace in thoſe Parts where the Party Defendant, at the Time of the 
« Exigent awarded, ſhall be dwelling, and one other of the {ame Procla- 
0 mations to be made one Month at the leaſt before the Quinto exatus 
% Virtue of the ſaid Writ of Exigent, at or near the moſt uſua] Door of 
« the Church or Chapel of that Town or Pariſh where the Defendant ſhall 
« bedwelling at the Time of the Exigent ſo awarded; and if the Defend- 
ant ſhall be dwelling out of any Pariſh, then in ſuch Place as aforeſaid, 
« of the Pariſh in the * County, and next adjoining to the Place of the 
*« Defendant's Dwelling, and upon a Sunday immediately after Divine Ser- 1 
« vice and Sermon, if any Sermon there be; and if no Sermon there be, 
* then forth with after Divine Service; and that all Outlawries had and 
© pronounced, and no Writs of Proclamations awarded and returned ac- 
« cording to the Form of this Statute, ſhall be utterly void and of none 
Effect 4.” + On Exi- 
gend for 2 


criminal Matter, a Proclamation ſhall be delivered to the Sheriff three Months before the Return. 
4&5 W. & M. c. 22.1. 4. 


In the Conſtruction of theſe Statutes the following Opinions have been 
holden: 

That though the Words are expreſs, that any Outlawry pronounced con- Cro. Eliz. 
trary to the Directions of the Statute ſhall be void; yet it is not to be 179. 


taken, as if ſuch Outlawries were abſolutely void, but only voidable by } Oe. 596 


" Plow. b 
Writ of Error. Hob, 16 | 


If a Defendant be expreſly named of the ſame County wherein he is, Hawk. 

ind icted or appealed and be alſo named under an Alias dictus of another, it p C. 304-5. 

| hath been adjudged, that there is no need of any Capias, with a Command 2 Hal. Hitt. 

for Proclamation according to 8 H. 6. cap. 10. becauſe that which comes P· C. 195-6. 
under the Alias dictus is no Way traverſable nor material: Alſo if a Defen- 
dant be named of H. and late of C. there is no need of any Capias to the 
Sheriff of the County wherein C. lies ; becauſe that it appears, that the 
Defendant is at preſent converſant at B. but if a Defendant be named of no 
certain Place at preſent, but only late of B. and late of C. and late of D. c. 
being all of them in Counties different from that in which the Proſecution is 
commenced, a Capias ſhall go to the Sheriff of every one of theſe Counties. 
On 


” * ” 2 - 


gas. 9 Y WW  vW x ö . 


t 


0--U TL A:W- T. 
*Page 771 * On a Writ of Error to reverſe an Outlawry upon the Statute of 5 Eliz. 
CroJac.167.cap. . of Perjury, the firſt Error aſſigned was, that he was indicted by the 
Leech's Caſe, Name of NM. L. de parechia de Aldgate, and not ſhewn in what County 
Aldgate is. 2dly, For that a County Court was held 23 Feb. and the next 
County Court was held 2 3 March following, fo as there were not twenty- 
eight Days between theſe two County-Courts, as there ought to be by 
the Law, excluſive and not incluſive. And for the firſt Cauſe it was re- 
verſed ; although it was objected to be well enough becauſe Middleſex was 
in the Margin, ſo the Pariſh ſhould be intended to refer thereto ; but be- 
cauſe an Indictment ſhall not be taken by Intendment, and becauſe the 
County in the Margin thall be referred to the Place where the Offence was 
committed, and not to the IndiQtment of the Party ; and by the Statute of 
8 H. 6. cap. 10. there ought to be the Addition of the Place and County 
where the Party indicted inhabits ; therefore it was held to be ill, and re- 
verſed for the ſecond Cauſe ; alſo it was held to be erroneous ; but Tanfield 
ſaid, that ought to be aſſigned as an Error in Fait, for it might be Leap- 
Year, and then it is good, and that Matter iſſuable. 
2 Hal. Hiſt. If an Exigi facias be delivered to the Sheriff, and there are but two 
F. C. 201-2. County-Courts before the Return, and the Sheriff return the firſt and 
ſecond Exactus, & rom comparuit, and that there were no more County- 
Days between the Delivery of the Writ to him and the Day of the Return, 
there may iſſue a ſpecial Exigi facias with an Allocato comitatu, if it be 
prayed after the Return, and before any new County-Day be paſt ; but if 
any County-Day be paſt between the laſt of the former County-Days and 
the Return, no Exigi facias ſhall iſſue with an Allocato comitatu, but an 
Exigi facias de novo; for the Demand of the Party muſt be at five County- 
Courts ſucceſſively held one after ano her without any County-Court in- 
tervening ; ſo if after the ſecond Exa&us the Offender render himſelf, and 
find Mainprize, and at the Day of the Return make Default, no Exigi 
facias with an Allocato comitatu ſhall iſſue, becauſe three County- Days inter- 
vened, but a new Exigent and a Capias againſt the Bail. | 
Palm. 287- And therefore it hath been holden, that in London, where the Holding of 
ky ＋ the Huſtings is uncertain, no Exigi facias ſhall iſſue with an allocato Huftings, 
Þ C becauſe the Court cannot take Notice of the ſer Times of holding it, as 
: they may of the Times of holding the County-Courts z but it is now agreed, 
that if an Exigent iſſues in London, and they begin Huſtings de placito terre 
(as they may) they ſhall proceed along at that Huſtings to the Outlawry, 
without mingling their Huftings de communibus placiti; but if an allocato 
Huſting comes, they ſhall proceed without omitting any Hufting. 


3. What ſhall be ſaid a good Execution and Return. 


Before a Perſon is pronounced outlawed he is to be Quinguies exactus, 

for he hath three Days for Appearance, one for (race, and if he ſtands in 

Contempt at all theſe Days, at the fifth County Court he is pronounced 

(a)Cro. Jac. gurlawed by the Coroners ; and therefore (a) if a Perſon be outlawed the 


mod] Fg Day of the Quinto eæactus, this is Error, becauſe he hath all that Day to 
8. C. appear. 


Noy 49. But if an Exigent be awarded againſt A. and after he is Quinto exactus, 
Hartlandver, and beſore the Return of the Exigent he dies, yet the Outlawry ſhall ſtand 
Yates, in its force, and ſhall not be reverſed ; for Judgment was by the Coroners 
upon the Quinto exactus, and they may certify the Outlawry ; but otherwiſe 
(3) E (5) if A. had died before the Quinto exactus. 
an Indict- | 
ment of Murder an Exigent be awarded, but before the Return the Party dies, his Executors may 
by Writ of Error, ſetting forth the ſpecial Matter, reverſe the Proceedings, 5 Co. 111. a, Eater's 
Caſe cited in Foxley's Caſe.— That an Executor may reverſe an Outlawry, 2 Keb. 50. 
That an Heir or Executor may, 2 Hawk. P. C. 461.—But a Gaoler or Sheriff cannot take any 
dvar tage of an Error in an Outlawrys Dyer 67. a, 3 Keb. 286, If 


o ur LAN . 

If on an Outlawry againſt two, it be returned, that Exa&i non com- # 

erunt, without ſaying nec aliquis eorum comparuit, this is erroneous ; for 
peradventure one of them did appear. 


Page 2 
Rol. Abr. 
802, 

Clark's Cafe, 

2 Rol. Rep. 440. 8. C. adjudged. 


So where a Capias, and thereupon an Exigent, was awarded againſt Cro. Jac, 
five, vis. three Men and two Women, and the Return was, Qued ad 35% , 
quartum comitatum, Oc. non comparuerunt, without ſaying nec eorum aliguis 1 : 
cemparuit; and this was held to be manifeſt Error; and it being like- © * 
wiſe returned utlagati exiſtunt, where for the Woman it ought to have been 
Waviate, this likewiſe held to be Error. 

The Return muſt ſhew where the County-Court was held, and in, Hal. Hiſt 
what County; and this muſt be ſhewn on every Exadus; and therefore P. C. 203. 
(a) an Outlawry was reverſed, becauſe the Place where the County-Court (a)styleg gr. 
was held was not ſhewn on the ſecund Exactus; ſo (b) were not ſhewn on (5) Keb. 50. 


the tertio Exactus. | 
Alſo the Party muſt be named of ſuch a Place (c) in Com. Midd, and not oro. j4c.616 
de Mid4, - (cc) An Out- 


| lawry in 
London was reverſed upon a Writ of Error, becauſe the Huftings were ſet out to be held in, but not 
for the City, Trin. 6, Geo. 2, Martin ver. Duckett. 


If the Sheriff returns, that ad Comitatum meum 8. tent apud C. and ſays 8 
not in Com pred”, or in Com S. this is erroneous, 2 Rot. Abr. 


802, 
2 Hal, Hiſt. P. C. 291. 


So if it be ad Comitatum meum tentum apud S. in Com Somerſ”, and ſays 2 Rol. Abr. 
not ad Comitatum meum Somerſ, or ad Comitatum Somerſ” without ſaying ad 502. 
; 1 Palm. 480. 
Comitatum meum Somerſet; this is erroneous. ; Maney ef conn 
So an Outlawry was reverſed, for that the Proclamations were returned 


to be ad Comitat” meum ten? apud ſuch a Place in Com' predi@ and not Nen. 208. 


. . a R Show. . 
ſaid pro Cm; for antiently one Sheriff had two or three Counties, and , Mod. 30. 
might hold the Court in one County for another. 2 Keb. 147, 

Comb. 19. 


x 2 Show, 60, 68. pl, 52. Lev, 154. 
The Sheriff muſt return the Day and Year of the King to every Exactus; 2 Rol. Abr. 
and therefore if the Day and Year of the Ring be inſerted in the 1½, 24, 3d, 52. _ 
and 5th Exactus, but omitted in the 4½, it is erroneous, and ſhall not be;; n. 
ſupplied by Intendment. 
So if it be Anno Regni Domini Reginæ, without ſaying Elizabethe, 2 Rol. Abr. 
without ſaying Regine, or Anno Regni Domini Regis Jacobi, without ſaying, 803. 
Regni ſue Angliæ, for the Year of England and Scotland differ; ſo if there 2 Hal. Hift. 
be leſs than a Month between the firſt and ſecond Exactus; in theſe Caſes®* ©: 203 
the Outlawry is erroneous. | 
So if the Return be ad Huſting tent” apud Guild- hall Ciwitatis London, 2 Rol. Abr. 
without ſaying de communibus Placitis, it is erroneous ; becauſe they have 82. 
two Huſtings, one de Communibus Placitis, another de placitis terre, 22 * 
C. 203. 
If an Outlawry be returned, that the Party was exact at three ſe- Rel Abr 
veral Times 10 Fac. and that he was Quarto exad 25th Day of Feb & Sog. Chape 
non comparuit, without mentioning any Year, & Quinto eæact ſuch a Day man's Cale. 
in March 10 Fac. although it may be intended, that he was Quarto exa&# 
in 10 Fac, yet the Outlawry ſhall not be good by Intendment ; for perhaps 
the Clerk would have made it Quarto exact & Fac, which would have been 
clearly bad, | 


P. C. 203. 


(F) Of 


OUTLA W RY. 


*Page773* (F) Of the Manner of reverſing an Outlawzp ; and 
herein of the Difference between Errozs in Fact 


and in Law. 
2 Bal. Hiſt. Utlawries are regularly to be reverſed by Plea by Writ of Identitate no- 
p. C. 207. minis, or by Writ of Error, for any Errors, be they Errors in Fact or 
in Law. 


co. Lit. 259. As to Errors in Fact; as that in Felony, the Party was an Infant 
2 Hawk. under the Age of fourteen, was in Priſon or beyond Sea; theſe can regular- 
v. C. 460. }y be only taken Advantage of by Writ of Error; but it is agreed, that by 
the Common Law in favorem vitæ an Outlawry of Treaſon or Felony might 
be avoided by Plea, that the Defendant was in Prifon, or in the King's Ser- 
vice beyond Sea, Ofc. at the Time of the Outlawry pronounced againſt him; 
but that no Outlawry for any other Crime (againſt a Party rightly deſcribed) 
can be avoid d by Plea of any Matter of Fact whatſoever. BE i 
2 Rol. Abr. As to avoiding of an Outlawry of Felony, becauſe the Party was beyond 
_ Hin the Sea, theſe Differences are laid down by Rolle and Hale, as agreed to by 
> e Se the Court, 1/, That if a Man, having committed a Felony, goes beyond 
* ** the Sea voluntarily, or upon his own Occaſions, and not in the King's Ser- 
vice, before any Exigent awarded, though after the Indictment, and then an 
Exigent is awarded, and the Offender beyond the Sea is outlawed for the 
Felony, he may ailign it for Error. 2dly, But if after the Exigent awarded 
upon the Indictment of Felony, then he goes beyond the Sea voluntarily, 
or upon his own Occaſions, and being ſo beyond Sea is outlawed, he ſhall 
not avoid it by ſuch being beyond Sea; becauſe by the Exigent awarded 
he has Notice of the Proſecution, and by fuch a Means he may avoid his 
Conviction, by ſtaying till all the Witneſſes are dead. 3dly, But yet prima 
facie the Error in that Caſe is well aſſigned, by alledging he was ultra mare 
tempore promulgationis utlagarie ; and if he were in the Realm after the Exi- 
ent iſſued, it ſhall come in by the Plea of the King's Attorney to thew it. 
4tly, But if he were within the Realm at the Time of the Exigent iſſued, 
and went beyond the Sea upon the Service of the King or Kingdom, and 
then is outlawed, being beyond the Sea, this Outlawry ſhall be reverſed ; 
if the Party alledge generally, that he was ultra mare tempore promulgationis 
utlagariæ, and the King's Attorney reply, that he was in England tempore 
emanationis brevis de Exigi facias, it is a good Replication for the Plaintiff 
in the Writ of Error to alledge, that he went out after the Exigent, and be- 
fore the Outlawry pronounced, upon the King's Command or Service, and 

ſhew it ſpecially, and ſa confeſs and avoid the Plea. 
As to the avoiding an Outlawry in Treaſon, on the Party's being be- 
yond Sea, it is enacted by the 26 H. 8. cap. 13. and 5 C6 E. 6. cap. 11. 
« That all Proceſs of Outlawry to be had or made within this Realm 
« againſt any Offenders in Treaſon, being reſiant or inhabiting out of the 
« Limits of this Realm, or in any of the Parts beyond the Seas, at the 
Time of the Outlawry pronounced againſt them, ſhall be as good and 
« effeCtual in Law, to all Intents and Purpoſes, as if ſuch Offenders had 
been reſiant and dwelling within this Realm ar the Time of ſuch Pro- 
« ceſs awarded, and Outlawry pronounced; (a) provided that the Party 
(%) For this ſo to be outlawed ſhall, within one Year next after the ſaid Outlawry 
videDyera87 pronounced, yield himſelf to the Chief Juſtice of Englamd for the 
pl. 48. Time being, and offer to traverſe the Indictment or Appeal whereon 
2 Jon. 180. « the ſaid Outlawry ſhall be pronounced, as is aforeſaid, that then he 
7%; - © ſhall be received to the fame Traverſe; and being thereupon found 
8 Mod. 12. ts Nat 


10Mod. 188, | 2 ö | 
353, 357, 380, 409. 12 Mod. 10, 312, 544, 626, 663, Comyns 79. Ld, Raym. 153, 


466, 47 2, 682 * 
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1 Not guilty by the Verdict of twelve Men, he ſhall be clearly acquitted * Page 774 


and diſcharged of the ſaid Outlawry, &c. 


It is the allowed Practice of the Court of Common Pleas to ſuffer a 2Hawk.P.C. 
Defendant, coming in by Capias utlagatum the ſame Term on which an 453-9. and 
Exigent is returnable, to avoid the Outlawry without Writ of Error, by ſcveral Au- 


ſhewing, that he purchaſed a Superſedeas out of the ſame Court, and deli- 
vered it to the Sheriff before the Quinto exaftus, Fc. or by ſſtewing any 
other Matter apparent on Record which makes the Outlawry erroneous ; 
as the Want of an Original, or the Omiſſion of Proceſs, or Want of Form 
in a Writ of Proclamation, Ic. or a Return by a Perſon appearing not to 
be Sheriff, or a Variance between the Original and Exigent, or other Pro- 
ceſs, or the Want of ſuch Addition as required by 1 H. 5. cap. 5. yet it 
is faid in many Books to be the conſtant Courſe of the Court of King's 
Bench never to reverſe an Outlawry on the Crown Side, either in the ſame 
or a different Term, for theſe or other Ertors of a like Nature, without a 
Writ of Error, 


thorities 
there cited 


It is agreed, that any Outlawry whatſoever may be avoided by a De- Fak. P. C 
fendant's coming in upon the Capias utlagatum, and pleading a Miſnomer 460, 461. 


either of the Name or Addition in the Writ, &c. as by ſhewing, that 
whereas he is called by ſuch a Name of Baptiſm or Surname, he hath been 
always known by a different one, and not by that in the Writ, Fe. or whereas 
he is named of ſuch Eſtate, Degree or Myſtery, that he hath ſome other 
Addition, and not that in the Writ, c. alſo it is ſaid in many Books, that 
he may plead, that there is no ſuch ' Town as that whereof he is named; 
and it ſeems clearly agreed, that he may plead, that at the Time of the Writ 
purchaſed, and ever fince, he hath made his Abode at ſome other Town, 
and not at that in the Writ, &c, and it is ſaid, that by ſuch Plea the Out- 
lawry ſhall only be avoided as to the Perſon who pleads it, (who ſhall not be 
intended to be the Perſon meant), and ſhall ſtand in Force againſt the Perſon 
of the Name and Addition in the Record; but it is faid, that a Perſon of 
the ſame Name and Addition as are mentioned in a Record of Outlawry 
cannot avoid it, by 3 that there are two Perſons of ſuch Name and 
Addition, and that the Perſon intended is the Elder, and he himſelf is the 
Younger, but ſhall be put to his Writ De identitate nominis ; which is ſaid 
by ſome to be the only Remedy in ſuch Cafe, after an Outlawry returned 
and it ſeems, that notwithſtanding in Civil Caſes, before an Outlawry is 
returned, one of the ſame Name may come into Court, and ſhew that he 
is not the Perſon intended; whereupon, if the Plaintiff confeſs it, the Di- 
verſity of the Names ſhall be entered on the Roll, and a rew Exigent ſhall 
iſſue, with a fuller Deſcription of the Perſon intended; yet this cannot be 
done upon an Indictment without a Writ of Identitate nominis, becauſe it 
would make the Proceſs variant from the Indictment, which cannot be 
altered without the Conſent of the Jurors, 


If A. brings an Audita querela againſt B. and declares, that whereas B. 8 Co. 141, 
had recovered againſt A. 2007. Debt, Wc. and thereupen the ſaid A. was out- 142. Dofter 


lawed, and upon a. Capias utlagatum taken, and in Execution at the Suit of 
the ſaid B. aud after from the fad Execution was delivered and ſuffered to go 
at large, c. and yet B. hath taken out Execution upon the ſaid Judgment, 
and endeavours, fc. the Defendant may plead and ſhew how, that aſter the 
ſaid Enlargement, and before the Purchaſe of the Audita guerela, the Out- 


Drury's Cate, 
Vaugh 158, 


lawry was ſet aſide and made void ; and ſo conclude Quod (a) non habetur () For this 


tale recordum. 


vide Co. Ent. 


157. 3 Keb. 291. Mod, 111. Hern. Ent. 49. Aſt, Ent, 143. 


If a Perſon procures another to be outlawed clandeſtinely, who ap- 2 Vent. 46. 


pears openly and in Public, the Court will, on Motion, oblige ſuch 2, 
Vol. III. 3 K Perſon © 


pl. 3. S. P. where an Outlawry was reverſed, on Motion, at ths Charge of him who 


2 Salk. 497. 


OUTLAWRY: 


page 775 Perſon who procures the Outlawry to reverſe the ſame at his own Coſts , 
on Affidavit, but if it appears, that the Party outlawed had lurked backward and forward 
that the De- between two Counties, and that the Perſon procurmg the Outlawry had 
fendant was dealt openly, and had been regular in ſending down the Proclamations to 
attually i" the Sheriff of the County where he ſometimes reſided ; the Court will not 
Execution interpoſe in this ſummary Manner, but will leave the Party to his ordinary 
for the Remedies by Plea or Writ of Error. 

Plaintiff in 

another Suit, and that he knew it.—But in the fame Page in Salt. it is ſaid, that though ſuch 
Motions ate frequently granted in B. R. becauſe it is a great Chargs to reverſe an Outlawry there, 
yet that it is otherwiſe in C. B. the Charge there being but 16s. 8 4. 


* — 


5 * 


(G) TUhat the Party muſt do in ozder to intitle him 
to a fieverſal : And herein, 


1. Of appearing in Perſon, or by Attorney. 
Egularly in all Outlawries, as well Perſonal as Criminal, the Party in 


2 Leon, 22, 


1 order to reverſe the ſame was to appear in Perſon, and could not ap- 
the Huſband pear by Attorney. 
and Wife be- 


ing outlawed, and the Wife refuſing to appear, the Outlawry could not be reverſed, Cro, Eliz. 
611. —One outlawed prayed to appear by Attorney; and upon an Affidavit made of his Sickneſs, 
the Court ex ſpeciali gratia allowed him to appear by Attorney ; but the Clerk was commanded to 
enter it, Quod venit in propria perſona, the Law being clear, that upon an Outlawry he ought to 
appear in Perfon. Cro, Jac. 462,—Having once appeared in Perſon, the Refidue of the Proceed- 
ings may be by Attorney, 2 Keb. 507,—Said that there was a Difference whiere the Error ap- 
peared on the Face of the Record; that in ſuch Caſe Error may be aſſigned per Attorn', without 
a ſpecial Rule of Court for that Purpoſe. Carth 7, 


But now by the 4 & 5 V. & M. cap. 18. For the more eaſy and fpeedy 
Reverſing of Outlawries in the Court oi King's Bench, it is enacted, “ That 
from and after the firſt Day of Faſter Term thence enſuing, no Perſon 
* or Perſons whatfoever, who are or ſhall be outlawed in the 10 Court for 
« any Cauſe, Matter or Thing whatſoever, (Treafon and Felony only ex- 
«« cepted,) ſhall be compelled to come in Perſon into or appear in Perfon 
in the ſaid Court to reverſe ſuch Outlawry, but ſhall or may appear by 
Attorney and reverſe the ſame without Bail in all Caſes, (except where 
« ſpecial Bail ſhall be ordered by the faid Court.) 

And it is further enacted by the ſaid Statute, * That if any Perſon or 
* Perſons outlawed, or hereafter to be outlawed, in the faid Court, (other 
than for Treaſon or Felony,) ſhall from and after the ſaid firſt Day of 
** Fafter Term be taken and arreſted upon any Capias utlagatum out of the 
* ſaid Court, it fhall and may be lawful to and for the Sheriff or Sheriffs, 
** whohathor ſhall have taken and arreſted ſuchPerſon and Perſons, (in all 
*« Cafes where ſpecial Bail is not required by the ſaid Court, ) to take an At- 
* torney's Engagement under his Hand to appear for the ſaid Defendant or 
Deſendants, and to reverſe the ſaid Outlawries, and therenpon to difcharge | 
the ſaid Defendant and Defendants from ſuch Arreſts ; and in thoſe Caſes, 
** where ſpecial Bail is required by the ſaid Court, the ſaid Sheriff and She- 
riffs thall and may take Security of the ſaid Defendant or Defendants by 
Bond, with one or more ſufficient Surety or Sureties, in the Penaky of 
double the Sum for which ſpecial Bail is required, and no more, for his, 
her, or their Appearance by Attorney in the ſaid Court at the Return of 
the fad Writ, and to do and perform ſuch Things as ſhall be required by 
the ſaid Court; and after ſuch Jond taken to diſcharge the ſaid Defend- 
ant and Defendants from the ſaid Arreſt, | 4 

An 


GU T:-L: A W-©F:.Þ 


* And it is further enacted by the ſaid Statute, * That if any Perſon or Page 776, 
« Perſons outlawed as aforeſaid, and raken and arreſted upon a Capias 
« utlagatum, ſhall not be able within the Return of the ſaid Writ to give 
« Security, as aforeſaid, in Caſes where ſpecial Bail is required, ſo as he 
« of they are committed to Gaol for Default thereof, that whenſover 
« the ſaid Priſoner or Priſoners ſhall find ſufficient Security to the Sheriff 
« or Sheriffs, in whoſe Cuſtody he or they ſhall be, for his or their Ap- 
« pearance by Atrorney in the faid Court at ſome Return in the Term 
« then next following, to reverſe the ſaid Outlawry or Outlawries, and 
« to do and perform ſuch other Thing and Things as ſhall be required 
« by the ſaid Court, it ſhall and may be lawful to and for the ſaid Sheriff 
« and Sheriffs, after ſuch Sucurity taken, to diſcharge and ſer at Liberty 
« the ſaid Priſoner and Priſoners for the ſame ; any Law or Uſage to the 
« contrary notwithſtanding.” 
It hath been held, that if the Party outlawed comes in by Cepi Corpus, 2 Salk. 496. 
he ſhall not be admitted to reverſe the Outlawry without appea ing in Per Pl. 7. 
ſon, as in ſuch Caſe he was obliged to do at Common Law]; or putting in 
Bail with the Sheriff for his Appearance upon the Return of the Cepi Corpus, 
and for doing what the Court ſhall order. 


2, Of giving Bail. 


By Weftm. 1. 3 Ed. 1: cap. . it is expreſly provided, that thoſe whoare 2 Hawk. P. 
outlawed, have abjured the Realm, Oc. ſhould be excluded the Benefit of C- 98. 
Replevin ; yet it hath been always held, that the Court of King's Bench 2 * — : 
may in their Diſcretion, in ſpecial Caſes, bail a Perſon upon an Ontlawry of | 7G" 
Felony ; as where he pleads, that he is not of the ſame Name, and therefore Letter (D) 
not the ſame Perſon with him that was outlawed, or alledges any other Error 
in the Proceedings. | | 

By the 31 Elis. cap. 3. ſect. 3. it is enacted, T' at before any Allow- - 
“ ance of any Writ of Error, or Reverſing of any Outlawry be had by | 
„ Plea, or otherwiſe, through or by Want of any Proclamation to be had 
or made according to the Form of this Statute, the Defendant and De- 1 
* fendants in the original Action ſhall put in Bail, not only to appear and | 
« anſwer to the Plaintiff in the former Suit in a new Action to be com- 
* menced by the ſaid Plaintiff for the Cauſe mentioned in the firſt Action, 
but alſo to ſatisfy the Condemnation, if the Plaintiff ſhall begin his Suit 
before the End of two Terms next after the Allowing the Writ of Error, Ve the 


Hor otherwiſe Avoiding of the ſaid Outlawry +.” IT 1. 
. „C. 18, 


A. who was a foreign Merchant and never in England, was outlawed (. 177" | j 
at the Suit of B. in an Action on ſeveral Promiſes for Goods fold and de-1g. Raps, | 
livered ; and upon a ſpecial Capias Utlagatum a Ship and other Effects be- 349. 
longing to A. were ſeiſed, as forfeited upon this Outlawry; and it was Marhews 
moved, that this Outlawry may be vacated, and Reſtitution awarded, ver. Erd-. 
upon Affidavits produced and read, that the Defendant was never Infra 
Legen, i. e. that he never was in England, and therefore could not be out- 
lawed, becauſe that was putting him Extra Legem. Sed per Cur This 
Outlawry ſhall not be vacated upon ſuch Affidavits, but the Defeudant my 
bring a Writ of Error, which he was compelled to do, and thereupon to put 
in Bail to the Action in which he was outlawed according to the new Statute 
of 4 £& 5 M. & M. cap. 18. ante 777. and then the Plaintiff conſented to 
the Reverſal of the Outlawry. 
H. was outlawed in two Actions, one was for 10/. the other for 40 s. 2 Salk, 4 6. 
and upon reverſing the Outlawry the Court took ſpecial Bail for the firſt, Pl. 6. 
and an Appearance for the other, upon he Stature 4 & 5 W. & M. cap. 
18. and the Recognizance was taken purſuant to 31 Elis. cap. 3. fe. 3. 
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Page 777 3. Of ſuing out a Scire Facias. 


Dyer 34. pl. It is clearly agreed, that an Attainder of Felony of a Perſon who had 
— on. _ dy Lands ſhall never be reverſed by Writ of Error, without a Scire facias 
8 againſt all the Ter- tenants and Lords mediate and immediate; but it is 


404 4 ſettled, that ſuch Scire facias is not neceſſary in the Caſe of High 


Sid. 316. Treaſon. 

3 Keb. 29. 

3 Mod. 42, 47, 4 Mod. 366. 2 Hal, Hiſt. P. C. 209. S. P. and that ſuch Writ is to iſſue re- 
turnable at fifteen Days ; and, if any Lords do appear, they may plead to the Errors; and if the 
Sheriff return there are no Lands, Cc. then the Court proceeds to examine the Errors. (a) So 
ruled Mich, 12 Azne, The Queen ver. Strafford, upon Examination of all the Precedents, 2 Hawk, 
P. C. 461, Ca. Law and Eg. 188. | i 


2 Salk. 495. Alſo it is ſaid, that it is not neceſſary in the Cafe of Felony, when it is 
ſuggeſted on the Roll that the Party had no Lands, and the Attorney-Ge- 


pl. 5. 
Ld. m. . 
Raye neral confeſles it. 


154. 


(H) The Effects and Conſequences of a ſicverſal: 
| And herein, 


1. Where the Proceedings on the Reverſal are in the ſame Plight as if no 


Outlawry had been, 
Cro. Jac, JT is agreed, that after an Outlawry of Treaſon or Felony is reverſed 
464. the Party ſhall be put to plead to the Indictment, for that ſtill remains 
| Ero, Car. good, and (Z) he may be tried at the King's Bench Bar; or the Record 
365. : ir 4 he King 
3 Mod. 42. may be remitted into the Country, if it were removed into the King's 


3 Mod. 26. Bench by Certiorari, with a Command to the Juſtices below to proceed by 
10 Mod. the Statute of 6 H. 6. cap. 6. 


188, 357, | 
380, 409. x1 Mod. 173. pl. 15. 12 Mod. 544, 626, 668. Vern. 170, 175, 2 Vern, 


312. Will, Rep. 445. P. 422, 690. 2 Will Rep. 269. pl. 68, 270, G6 Mod. 115. (6) 2 Hal. 
Hitt, . . 209. 


Salk. 357. pl. So if a Man be outlawed by Proceſs in an Inſormation, and comes in and 
— 28 ver. reverſes the Outlawry, he muſt plead inſtanter to the Information. 
12 . The Law is the ſame in Civil Caſes ; and therefore if an Outlawry in a 
March 9. Perſoral Action be reverſed, the Original remains. 
3 Lev. 145, Treſpaſs for taking and detaining his Beaſts till he made a Fine, the Ac- 
Whirwick tion was laid in Suſſex ; the Defendant pleads, that the Cauſe of Action did 
vere Heven- not accrue within fix Years before ſuing of the Writ. The Plaintiff re- 
; plies, that at another Time he brought an Original in Battery in Londen, 
intending when the Defendant had appeared to have declared for this Treſ- 
paſs ; and that the Defendant was outlawed in London ; and that within 
ſuch a Time after the Reverſal of the Outlawry he declared here; the De- 
fendant demurred ; and for the Defendant it was inſiſted, that the Original 
being laid in London, he could not in this Action declare in another Coun- 
ty, 2 the Cauſe of Action be tranſitory; but upon Information by 
the Prothonotaries that the Courſe of the Court is, that although the Ori- 
gina] be laid in Lond for expediting the Outlawry, yet when the Defend- 
ant comes in, the Plaintiff may declare againſt him in any other County, 
be the Action local or tranſitory, and the Statute 21 Jac. 1. cap. 16. gives 
to Plaintiffs generally a Power to commence a new Suit within the Year 
after the Outlawry reverſed ; and that ſo he may do in this Caſe to warrant 
his Declaration within the Courſe of the Court and Judgment was given 
for the Plz nt fl. , | 
2. To 
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* 2. To what the Party ſhall be reſtored on Reverſal of the Outlawry. ®Paye 758 


It hath been adjudged, that if the King grant over the Lands of a Per- And. 188. 
ſon outlawed for Treaſon or Felony, and afterwards the Outlawry, be (a) 
reverſed, the Party may enter on the Patentee, and needs neither to ſue a 2 1 
Petition to the King, nor a Scire facias againſt the Patentee. lawry re- 


verſed, be 
reſtored to his Law, and to be of Ability to ſue. Co. Lit. 288. b. 


If the Goods of a Perſon outlawed are ſold by the Sheriff upon a Capias 5 Co. go. 
Utlagatum, and after the Outlawry is reverſed by Writ of Error, he ſhall He's Cafe. 
be reſtored to the Goods themſelves ; becanſe the Sheriff was not compell- — Oy 
able to ſell thoſe Goods, but only to keep them to the Uſe of the King. __ OO 

Cro, Eliz. 
278. S. P, adjudged ; where a Termor being outlawed upon the Statute of 1 hs — 


Treaſurer and Barons of the Exchequer ſold the Term; & wide 2 Jon, 101, 2 Show. 68. pl. 52. 
3 Keb. 871. that there ſhall be Reſtitution of Profits actually paid into the Exchequer. 


If an Advowſon comes to the King by Forfeiture upon an Outlawry, and, Moor 269. 
the Church becoming void, the King preſents, and then the Outlawry is Ser ver. 
reverſed ; yet the King ſhall enjoy that Preſentment, becauſe the Preſent-©*"** 
ment there came to the King as the Profit of the Advowſon. 

But if the Church be void at the Time of the Outlawry, and the Preſen- Moor 269. 
tation is thereby forfeited as a Chattel principally and diſtinct of itſelf, there - Steed per 
upon the Reverſal of the Outlawry, the Party ſhall be reſtored to the Pre- Tie. 
ſentation f. 756. png 

If a Termor being outlawed for Felony grants over his Term, and after Cro. Eliz, 
the Outlawry is reverſed, the Grantee may have Treſpaſs, for the Profits 170. 
taken between the Reverſal of the Outlawry and the Aſſignment; for by _—_ «Cain, 
the Reverſal it is as if no Outlawry had been, and there is no Record of it. TI 

It is ſaid, that if a Man be outlawed in the King's Bench, and the Par- Mod. * 
ty's Goods are ſeiſed into the King's Hands, and then the Outlawry is re-? 
verſed, there can be no Reſtitution ; the Reaſon whereof is, for that the 
Court of King's Bench cannot ſend a Writ to the Treaſurer ; and the Court 
of Exchequer have no Record before thein to iſſue out a Warrant for Re- 
ſtitution x. t Sod. gu. 

| If Reſtitu- 
tion would not be made on Petition to the King? 


It hath been adjudged in Chancery, that if A. being poſſeſſed of ſeveral 2 Vern, 3 12. 
Houſes for a long Term of Years, mortgages the ſame, and is outlawed for On ver. 
High Treaſon, upon which thoſe Houſes are ſeized into the King's Hands, 4. 2 
and the ſame granted for valuable Conſideration to J. S. who likewiſe gets the 88 
an Aſſignment of the Mortgage; that yet the Repreſentative of A. may Pinfold ver. 
redeem the Mortgage upon Reverſal of the Outlawry ; and herein the Lord Northey. 
Keeper ſaid, that the Judgment upon the Reverſal is, that the Party ſhall be 
reſtored to all that has not been anſwered to the King; which in all Caſes 
has been underſtood of the meſne Profits anſwered tu the King and not as 
to the principal Thing itſelf, tho' ſeiſed into the King's Hands; and that 
it was undoubtedly ſo as to a Freehold or Inheritance, and he ſaw no ſub- 


ſtantial Difference in the Caſe of a Leaſehold 5. & Outlawry 
ot diſ- 
charged by general Pardon, 20 Geo, 2. J ok 61, 


Papiſts 


s * Papiſts and Popiſh Recuſants. 
H Laws for reſtraining the Growth of Popery, and by whick 
Papiſts are ſubjected to divers Penalties, Forfeitures, Difabilities 


| 1 and Inconveniencies, may be confidered in general, as relating to 
(a) i, . Popiſh (a) Recuſants, ſuch who refuſe to make the Deelaration againſt 
Thofe who Popery, and ſuch who promote, encourage or profeſs the Popith Religion; 
refuſe to and theſe Laws, though made for the Advancement of Religion and the 


and Public Good, yet being conſidered as Penal Laws have, like all other Penal 


being Per- Laws, been conſtrued ſtrictly. | 
ms ro- 

h Gas the Popiſh Religion, and convicted of ſuch Refuſal or Recuſancy, are termed Popiſh Re. 
cuſants convict ; but the 24 Eliz. c. 1. extends to all Recuſants; and the Courts cannot take 
Notice of the Grounds of the Recuſancy, but muſt puniſh them for not coming tc Church, with- 
cut exan ing into the Cauſe why they did not. Skin, 99. pl. 14. per Sanders Ch, J. but for this, 
4 ide title Hereſy and Offences againſt Religion, — And what ſhall be Evidence to prove a Perſon a Popiſh 
Recuſant convict, vide Keb. 7, 


' Hawk, P. C. For the better underſtanding of theſe Penalties, &c. the Laws herein are 


c. 12 13, ranked under the following Heads: 
„ 5 


(A) The Diſabilities, Lieſtraints, Fozfeitureg 
and Jnconveniencies which Popiſh Kecuſants 
are fubzen to. 780. 


And herein, 


1. Of their Diſability to bring any Actian. 780, 
2. Of beariug any Public Office or Charge. 781. 
3. Of claiming any Part of a Huſband's perſonal Eſtate. 
782. | | . 
4. Of claiming an Eſtate by Curteſy, or by Way of Dower, 
after a Marriage again/t Law. 782. 


2. Of the Reſtraints they are put under. 782. 
And herein, 


i. From going five Miles from Home. 782. 

2. From coming io Court. 783. 

3. From keeping Arms. 783. 

4. From coming within ten Miles of London. 784. 


Of the Forfeitures they are liable to. 784. 
And herein. 


1. That of two Parts of Jeinture or Dower. 784. 

2. That of 201. for not receiving the Sacrament yearly 
er Conformity. 784. 

3. That of 10 J. for an unlawful Marriage. 784. 

4. vg of 1001. for an Omiſſion of lawful Baptiſm. 
784. | 

S. That if 20 l. for an unlawful Burial, 785. yn 

4 
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And herein, 


I. That their Houſes may be ſearched for Reliques 
whether they be Men or Women. 785. a 2 5 
2. If they be Women, and married, that they may be com- 


mitted. 785. 


(B) Of the Offence of not making a Veclaration 
againſt Poperp, and the Heſtraints it ſubjects 
them to. 786. 


And herein, 


1. From ſitting in Parliament. 786. 
2. Holding a Place at Court. 786. | 
3- From living within ten Miles of London. 786. 


4. From keeping Arms. 787. 


(c) Of the Offence in Pzomoting oz Pꝛokeſſing 
the Popiſh Keligion. 787. 


And herein, 


1. Of the Offence of ſaying or hearing Maſs or other 
Popiſn Service. 787. 

2. Of giving or receiving Popiſh Education. 788. 

3. Of buying or ſelling Popiſh Books. 790. 

4. Of keeping Schools. 790. 

5. Of with-holding a competent Maintenance from 
a Proteſtant Child. 790. 

6. Of the Diſability of thoſe profeſſing the Popiſh 
Religion to preſent to a Church. 790. 

7. Of their Diſability to purchaſe. 792. 


—— 


(A) The Diſabilities, Keſtraints, Fozfeitures 
and Inconveniencies which Popiſh Kecuſants are 
ſubjen to: And herein, 


1. Of their Diſability to bring any Action. 


Y the 3 Jac. 1. cap. 5. ſecb. 11. it is enacted, © That every Popiſh 

« Recuſant convict thall ſtand to all Intents and Purpoſes diſabled as 

* a Perſor- lawfully excommunicated, and as if ſuch Perſon had been ſo de- 
© nounced and excommunicated according to the Laws of this Realm, un- 
til he or ſhe ſhall conform, &c. and that every Perſon ſued by ſuch Per- 
© ſon ſodiſabled, may plead the ſame in diſabling of ſuch Plaintiff as if he 
or ſhe were excommunicared by Sentence in the Eccleſiaſtical Court, ex- 
« cept the Action of fuch Reeuſant do concern ſome Hereditament or Leaſe, 
* which is not to be ſeiſed into the King's Hands by Force of ſome Law 


concerning Recuſaney. = 


* 4. Of the Inconveniencies they are ſubje& to. 185, «Page 786 
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Fage 781 In the Conſtruction of this Branch of the Statute it hath been holden, 
eee 1 Com, That the Plea of ſuch a Conviction, like all other Pleas in Diſability, 


Dig. 10. as ought to be pleaded before (a) Imparlance, and alſo to conclude with a (6) 
© pleading, Demand if the Plaintiff ſhal! be anſwered. 


and 4 © om. | 

Dig. 58. Sc. as to the Law, in general, Noy 89 Latch 176. Hetl. 18. 2 Hawk. P. C. 
22, () Cannot he pleaded after a general Imparlance, but may be pleaded Puis darrein continuance, 
becauſe being in Diſability of the Perſon, may accrve after a Continuance. Mod, Ca. in Law and 
Eg. 43, 381. (6) In Debt for Rent by the Plaintiffs as Executors of J. S. Defendant pleads in 
Abatement by Per” judicium de brevi, Sc. for that one of the Plaintiffs is a Popiſn Recuſant con- 
vid, and Q cæcem by this Statute ; but it was held, that this, as here, ought not to be pleaded 
in Abaterear, becauſe the Writ is not abated thereby, but only ſuſpended ; and the Pleading 
ought to be R. penderi non debent. 3 Lev, 208. —80 where Judgment was demanded generally. 
Mud, Ca, in Luw and Eq. 43, 381. 


Noy So. That ſuch Plea ought alſo to ſhew before what Juſtices the Conviction 
Latch 176. was, that the Court may know where to ſend for a Certihcate thereof, if it 
3 Ig be denied; and alſo that the Record itſelf, or at leaſt a Certificate thereof, 
_—_ oughr to be immediately produced, according to the general Rule of Law, 
as to all dilatory Pleas grounded on Records. 
Hetl. 376, That if after ſuch a Plea it be certified, that the Plaintiff hath conformed, 
8 and thereupon the Defendant be ordered to plead in chief, and then the 
Plaintiff relapſe, and be convict again, the Defendant cannot plead the ſame 
in Diſability a ſecond Time. 6 | 
3 Lev. 11, That it muſt appear, either from the Conviction itſelf, or by proper 
12, 332-3. Averments, that the Plaintiff is convicted of Popiſh Recuſancy, becauſe no 
2 LutW. Recuſants, except Popiſh ones, are within the faid Clauſe ; but thists ſuf- 
THe ficiently ſet forth, by alledging, that the Plaintiff being Papalis Recuſans 
was indicted and convicted ſecundum formam Statuti, &c. 
2 Bulſt. 165. It ſeems to be the better Opinion, that this being a Penal Law, and there- 
Cawley 216, fore to be conſtrued ſtrictly, the Words As Perſons lawfully excommunicate, 
Hawk, P. C. &c. mean no more than to diſable the Party, in the ſame Manner as an 
23-4» excommunicated Perſon, to bring an Action, but do not ſubject the Party 
to the other Conſequences of an Excommunication. 


2. Of bearing any Public O Ace or Charge. 


By the 3 Jac. 1. cap. 5. ſeck. 8. it is enacted, That no Recuſant con- 
& vic ſhall at any Time practiſe the Common Law of this Realm as a 
Counſellor, Clerk, Attorney or Solicitor in the ſame ; nor ſhall practiſe 
the Civil Law as Advocate or Proctor; nor practiſe Phyſick, nor uſe or 
« exerciſe the Trade or Art of an Apothecary ; nor ſhall be Judge, Mini- 
r ſter, Clerk or Steward of or in any Court, or keep any Court; nor ſhall 
«« be Regiſter or Town-Clerk, or other Miniſter or Officer in any Court; 
nor ſhall bear any Office or Charge as Captain, Lieutenant, Corporal, 
*« Serjeant, Antient Bearer, or other Office in Camp, Troop, Band or 
Company of Soldiers; nor ſhall be Captain, Maſter, Governor, or bear 
any Office or Charge of or in any Ship, Caſtle or Fortreſs of the King's 
* Majeſty's, his Heirs and Sueceſſors, but be utterly diſabled for the fame ; 
and every Perſon offending herein thall alſo forfeit for every ſuch Offence 
** 100/. the one Moiety whereof ſhall be to the King's Majeſty, his Heirs 
and Succeſſors, and the other Moiety to him that will ſue for the ſame by 
Action of Debt, Bill, Plaint or Information, in any of the King's Ma- 
jeſty's Courts of Record; wherein no Eſſoin, Protection, or Wager of 
„Law ſhall be admitted or allowed. | 
And by Sed. 9. of the ſaid Statute it is farther enacted, That no 
** Popith Recuſant convict, nor any having a Wife being a Popiſh Re- 
cuſant convitt, ſhall exerciſe any Public Office or Charge in the 
** Commonweath, but ſhall be utterly diſabled to exerciſe the ſame by 
** himfeir or by his Deputy, (except ſuch Huſband himſelf and his 
| | DW Children 
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« Children which ſha]l be above the Age of nine Years abiding with him, Page 782 

« and his Servants in Houſhold, ſhall once every Month at the leaſt, not 

« having any reaſonable Excuſe to the contrary, repair to ſome Church 

« or Chapel uſual for Divine Service, and there hear Divine Service; and 

« the ſaid Huſband, and ſuch his Children and Servants as are of meet Age, 

receive the Sacrament of the Lord's Supper at ſuch Times as are limited 

« by the Laws of this Realm, and do bring up his ſaid Children in true 

Religion .)“ + Perſons in 
Office are to 


take the Tef, in fix Months, by 16 Geo. 2, c. 30. f. 3.— And by 20 Geo. 2. c. 52. ſ. 56, Con- 
victions of Recuſants are excepted out of General Pardon. 


On theſe Sections it hath been obſerved, iſt, That the latter extends to Hawk. P. 
all Public Offices and Charges in general, whereas the former extends only C. 24. 
to thoſe which are particularly enumerated. 240, That this latter expreſſy 
diſables a Popiſh Recuſant to exerciſe ſuch an Office by himſelf or his Deputy, 
but the other ſays nothing at all of the Exerciſe of an Office by a Deputy. 


3. Of claiming any Part of a Huſbands Perſonal Eſtate. | | 


By the 3 Fac. 1 cap. 5. ſed. 10. it is enacted, That every Woman 
„being a Popiſh Reſcuſant convict, (her Huſband not ſtanding convicted 
of Popith Recuſancy) which ſhall not conform herſelf and remain con- 
formed, but ſhall forbear to repair to ſome Church or uſual Place of Com- 
mon Prayer, and there hear Divine Service and Sermon, if any then be, 
and receive the Sacrament of the Lord's Supper, according to the Laws 
of this Realm, by the Space of one whole Year next before the Death 
* of her ſaid Huſband, ſhall not only be diſabled to be Executrix or Ad- 
* miniſtratrix of her ſaid Huſband, but alſo to have or demand any Part 
| © of her ſaid Hu and's Goods or Chattles by any Law, Cuſtom or Uſage 
* whatſoever ;” and by 3 Jac. 1. cap. 5. ſed. 13. every Woman is put under 
the like Diſability, being a Popiſh Recuſant, who ſhall be married other- 
wiſe than according to the Church of England. | 


cc 
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4. Of claiming an Eſtate by Curteſy, or by Way of Dower, after a Marriage 


againſt Law, 


By the 3 Jac. 1 cap. 5. ſe. 1 3. it is enacted, . That every Man, who, 
being a Popith Recuſant convict, ſhall be married otherwiſe than in ſome 
open Church or Chapel, and otherwiſe than according to the Orders of 
« the Church of England, by a Miniſter lawfully authoriſed, ſhall be diſ- 
* abled to have any Eſtate as Tenant by the Curtely ; and that every 
„Woman, being a Popiſh Recuſant convict, who ſhall be married in 
Other Form than as aforeſaid, ſhall be diſabled to claim her Dower, or 
* Tointure, or Widow's Eſtate. 


2. Of the Reftraints they are put under : And herein, 


1. From going five Miles from Home. 


To this Purpoſe it is enacted by 35 Elix. cap. 2. and 3 Fac. 1. cap. 5. 
fea. 6, 7. Thar every Popiſh Recuſant convict ſhall repair to his 
« Place of Dwelling, fc. and not remove above five Miles from thence, 
* unleſs he be urged by Proceſs, c. or have a Licence from the Privy 
Council, Ec. or under the Hands and Seals of four Juſtices of the Peace, 
« with the Aſſent in Writing of the Lieutenant of the County, or — the 
« Bithop, 
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„ Biſhop, &c. (every Licence of which Kind by Juſtices of Peace muſt 


n expreſs both the particular Cauſe and the Time for which it was given, 
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Hawk. 1 C. 
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Cro, Jac, 


352. 
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Cauſe, ) under Pain of forfeiting all his Goods and Hereditaments, whe- 
„ther Freehold or Copyhold,) for his Life, or of abjuring the Realm, if 
he be got worth twenty Marks a Year, or forty Pounds in Goods, unlefs 
he recant before Conviction, and alſo continue conformable.” 

In the Conſtruction hereof it hath been holden, that the Privy Council 
may grant ſuch Licence without any ſuch ſpecial Cauſe or Oath, &c. but 


that Juſtices of Peace cannot. Alſo it hath been holden, that in pleading a 


Licence of Juſtices of Peace, it muſt be exprefly ſhewn that it was made 
under their Hands and Seals; alſo the Cauſe in particular or which it was 
granted muſt be ſet forth, and the Time for which it was limited, and that 
the Party was fworn to the Truth of ſuch Cauſe. 

. 


108. Moor $36, 
Hawk. P. C. It is ſaid, that if the ſame Perſon be both a Juſtice of Peace, and a Lieu- 


25. 


Crawley 
130. 

Cro, Eliz. 
212, 


tenant, he cannot both join in a Licence as Juſtice of Peace, and alſo give 
his Aﬀent as Lieutenant, but can only act in one Capacity. 

It feems, that the Miles ſhall be computed according to the Exgiſi Man- 
ner, allowing 5286 Feet, or 1750 Yards, to each Mile; and that the ſame 
ſhall be reckoned not by ſtrait Lines, as a Bird or Arrow may fly, but ac- 
cording to the neareſt and moſt ufual Way. 


2. From coming ta Caurt. 


By the 3 Tac. 1. cap. 5. ſed. 2. it is enacted, That no Popiſh Recu- 
* {ant convict ſhall come into the Court or Honſe where the King or his 
Heir apparent ſhall be, unleſs he be commanded ſo to do by the King, 
upon Pain of 100 1. And it is further enacted by 3 Car. 2 Stat. 2. 
«« fe2?. 5 N 6. that every Popiſh Recuſant convict, who ſhall come ad- 
viſedly into or remain in the Preſence of the King or Queen, or ſhall 
come into the Court or Houſe where they or any of them refide, ſhall be 
*« diſabled to hold or execute any Office or Place of Truſt Civil or Mili- 
** rary, or to ſuc in Law or Equity, or to be an Executor, c. or capable 
of any Legacy or Deed of Gift, and ſhall forteit for every Offence 50017, 
unleſs ſuch Perſon do, within the Term next after ſuch his Coming or 
** Remaming, take the Oaths of Allegiance and Supremacy, and make the 
** Declaration againſt Tranſubſtantiation and the Invocation of Saints, Cc. 
in the Court of Chancery. : 


3. From keeping Arms. 


By the 3. Jac. 1. cap. 5. ſed. 27, 28, 29. it is enacted, © That all ſuch 
Armour, Gun-powder and Munition of whatſoever Kinds, as any 
Popiſh Reeuſant convict ſhall have in his own Houſe, or elfewhere, or 
in the Poſſeſſion of any other, at his Diſpoſition, ſliall be taken from 
him by Warrant of four Juſtices of Peace at their General or Quar- 
ter Seiſions, (except ſuch neceſſary Weapons as ſhall be allowed him by 
** the ſaid four Juſtices for the Defence of his Perſon o Houſe) and that 
Atte ſaid Armour, &c, fo taken, ſhall be kept at the Cofts of ſuch Re- 
«* cuſants in fuch Place as the faid four Juſtices at their ſaid Seſſions ſhall 
10 3 and that if any ſuch Recuſant, having ſuch Armour, Cc. or 
if any other Perſon who ſhall have any ſuch Armour, c. to the Uſe 
* of ſuch Reeuſant, ſhall refuſe to diſcover to the ſaid Juſtices, or any 
or them, what Armour he hath, or ſhall let or hinder the Delivery 
** thereof to any of the ſaid Juſtices, or to any other Perſon authoriſed - 

—— 
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© by their Warrant to take the ſame; that then every Perſon ſo offend- 

&« © ing ſhall forfeit his faid Armour, c. and alſo be impriſoned for three * Page 784 
% Months without Bail, by Warrant from any Juſtice of Peace of ſuch N 
« County ; and it is further enacted, that notwithſtanding the taking away 

* fuch Armour, c. yet ſuch Recuſant ſhall be charged with the Main- 

< taining of the ſame, and with the Providing of a Horle, &c, in ſuch Sort 

as others of his Majeſty's Subjects.“ 


4. From coming within ten Miles of London. 


By the 3 Jac. 1. cap. 5. ſed. 4, 5. it is enacted, That no Popith Re- 

« cufant, Sc. ſhall remain within the Compaſs of ten Miles of Londen, 

« under Pain of 100 J except fuch Perſons as at the Time of the ſaid Act 

« did uſe ſome Trade, Myſtery or manual Occupation in Landon, &c, and 
4 ſuch as ſhall have their only Dwelling in Londen, oc.” 


3. Of the Forfeitures they are liable to : And herein, 


1. That of two Parts of a Pointure or Dower. 


By the 3 Jac. 1. cap. 5. ſed. 10. it is enacted, That every married 
« Woman, being a Popiſh Recuſant convict, (her Huſband not ſtanding 
convicted of Popiſh Recuſancy,) who ſhall not conform herſelf and re- 
„ main conformed, but ſhall forbear to repair to ſome Church or uſual 
Place of Common Prayer, and there to hear Divine Service and Ser- 
„mon, if any then be, and receive the Sacrament of the Lord's Supper, 
* according to the Laws of this Realm, within one Year next before the 
„Death of her ſaid Huſband, ſhall forfeit to the King the Profits of two 
«« Parts of her Jointure and Dower of any Hereditaments of her ſaid Huſ- 
* band, Oc. p 


2. That of 20 |. for nat receiving the Sacrament yearly after Conformity. 


By the 3 ac. 1. cap. 5. ſect. 1, 2, 3. it is enaQed, © That if any Po- 
C piſh Recuſant convict who hath conformed himſelf to the Church, Te. 
„ thall not receive the Sacrament in his own Pariſh-Church, c. within 
one Year after his Conformity, he ſhall forfeit 20 J. and forthe ſecond 
Lear 40 l. and for every Year after 60 J. Cc. 


3. That of 1001. for an unlawful Marriage. 


By the 3 Fac. 1. cap. 5. ſe. 13. it is enacted, That every Popiſh 
„ Recufant convict, who ſhall be married to a Woman who is no Inhe- 
« ricrix, otherwiſe than according to the Church of England, ſhall forfeit 5 
1001. 2 


4. That of 100 l. for an Omi ſſion of lawful Baptiſm, 


By the 3 Jac. 1. cap. 5. ſect. 14. it is enacted, That every Popiſh Re- 

« cuſant thall, within one Month after the Birth of his Child, cauſe the 

** ſame to be baptized by a lawful Miniſter according to the Laws of this 

Realm, in the open Church of the ſame Parith where the _ 
6c 
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ſhall be born, or in ſome other Church near adjoining, or Chapel where 
Baptiſm is uſually adminiſtered ; or if by Infirmity of the Child it cannot 
be brought to ſuch Place, then the fame ſhall within the Time aforeſaid 
be baptized by the lawful Miniſter of any of the faid Pariſhes or Places 
aforeſaid ; upon Pain that the Father of ſuch Child, if he be living, by 
the Space of one Month next after the Birch of ſuch Child, or if he be 
dead, within the ſaid Month, then the Mother of ſuch Child ſhall for 


« every ſuch Offence forfeit 100 l. Cc. | 


«c 
cc 


«< 


5. That of 201. for an unlawful Burial, 


By the 5 Jac. 1. cap. 5. ſect. 15. it is enaQted, © That if any Popiſh 
Recuſant, not being excommunicare, ſhall be buried in any other Place 
than in the Church or Church-yard, or not according to the Laws of 
this Realm, the Executors, &c. of ſuch Recuſant knowing the ſame, or 
the Party that cauſeth him to be ſo buried, ſhall forfeit 20 /. Ec. 


4. Of the Inconyeniencies they are ſubject to: And herein, 


. That their Houſes may be ſearched for Reliques, wwhether they be Men 


or Women. 


To this Purpoſe it is enaQed by the 3 Fac, 1. cap. 5. fact. 26. That 
any two Juſtices of Peace, and all Mayors, Bailiffs and Chief Officers of 
Cities and Towns Corporate in their reſpective Juriſdictions, may ſearch 
the Houſe and Lodgings of every Popith Recuſant convict for Popiſſi 
Books and Reliques, and that if any Altar, Pix, Beads, Pictures, or 
ſuch like Popiſh Relique, or any Popiſh Book be found in the Cuſtody 
of ſuch Perſon, as in the Opinion of the ſaid Juſtices, &c. ſhall be un- 
meet for him or her to have or uſe, it ſhall be defaced and burnt, if it be 
meet to be burnt; and if it be a Crucifix, or other Relique of any Price, 
the ſame ſhall be defaced at the General Quarter-Seſſions in the County 
where it ſhall be found, and then reſtored to the Owner. 


2. If they be Women, and married, that they may be committed. 


To this Purpoſe it is enacted by the 7 Fac. 1. cap. 6. ſeck. 28. That if 
any married Woman, being a Popiſh Recuſant convict, ſhall not within 
three Months after her Conviction conform herſelf, and repair to Church 
and receive the Sacrament, &c. ſhe may be committed to Priſon by one 
of the Privy Council, or by the Biſhop, if ſhe be a Baroneſs ; or if 
under that Degree, by Juſtices of Peace, whereof one to be of the Quo- 
rum, there to remain till ſhe perform, tc. unleſs the Huſband will 
pay to the King ten Pounds a Month for her Offence, or elſe the third 
Part of « is Lands, Ce. at the Choice of the Huſband, c.“ 


(B) Of 


* 
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(B) Of the Offence of not making a Declarations Page 189 


againſt Poperp, and the Reſtraints it ſubjects 
them to: And herein, 


1. From fitting in Parliament. 


Y the 30 Car. 2. flat. 2. cap. 1. it is enacted, That no Peer ſhall 
vote or make his Proxy in the Houſe of Peers, or fit there during 
any Debate ; and that no Member of the Houſe of Commons ſhall vote 
or ſit there during any Debate after the Speaker is choſen, until ſuch 
Peer or Member 1hall take the Oaths of Allegiance and Supremacy, and 
make a Declaration of his Belief that there is no Tranſubſtantiation in 


« he Sacrament of the Lord's Supper, and that the Invocation or Adora- 


66 
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tion of the Virgin Mary, or any other Saint, and the Sacrifice of the 
Maſs, as they are now uſed in the Church of Rome, are ſuperſtitious and 
idolatrous, fc. on Pain that every ſuch Offender ſhall be adjudged a 
Popiſh Recuſant conviR, and diſabled to hold or execute any Office, Ec. 
or from thenceſorth to fit or vote in either Houſe of Parliament, to ſue 
in Law or Equity, or to be Guardian, Executor or Adminiſtrator, or 
capable of any Legacy or Deed of Gift, and ſhall forfeit for every Of- 


fence 500 J. 


2. Holding a Place at Court. 


By the 30 Car. 2. flat. 2. ſet. 9, 12, 1 3. it is euacted, . That every 
Perſon who ſhall be a ſworn Servant to the King ſhall take the ſaid Oaths, 
and ſubſcribe the ſaid Declaration in Chancery the next Term after he 
ſhall be ſo ſworn a Servant, &c. and that if any ſuch Perſon neglecting 
ſo to do ſhall adviſedly come into or remain in the Prefence of the King 
or Queen, or ſhall come into the Court or Houſe where they are, or any 
of them reſide, he ſhall ſuffer all the Penalties expreſſed in the foregoing 
Section; unleſs ſuch Perſon coming into the King's Preſence, Ec, ſhall 
firſt have Licence ſo to do by Warrant under the Hands and Seals of ſix 
Privy Counſellors, by Order of the Privy Council, upon ſome urgent 
Occaſion therein to be expreſſed ; which Licence ſhall not exceed ten 
Days, and ſhall be firſt filed, We, in the Petty-Bag Office for any Body 


to view without Fee, &c, and no Perſon to be licenſed for above thirty 


Days in one Year.” 


3. From living within ten Miles of London. 


By the 1 JW. & M. cap. g. it is enacted, That every Juſtice of Peace 
in London and Weſtminſter, and within ten Miles thereof, ſhall cauſe to 
be arreſted and brought before him all reputed Papiſts, (except Foreign- 
ers, being Merchants or menial Servants to ſome Ambaſſador or Public 
Agent, and except all ſuch as uſed ſome Trade, Myſtery, or ſome 
Manual Occupation at the Time of the ſaid AQ, in London, Cc. and 
alſo except all ſuch Perſons as had their Dwelling in London, &c. within 
ſix Months before the thirteenth of February, 1688. and no Dwelling 
elſewhere, and certified their Names to the Seſſions before the firſt of 
Auguſt 1689.) and that every ſuch Juſtice ſhall tender the faid Declara- 
tion tu every ſuch Perſon ; and that every ſuch Perſon refuſing the fame, 
and after wards remaining in Londen, fc. or within ten Miles thereqf, on 

being 
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being certified to the King's Bench or „ ee at the next Term 
or Seſſions as having refuſed to make the ſaid Declaration, and neglecting 
to make the ſame in ſuch Court, ſhall ſuffer as a Popiſſi Recuſant con- 
via, &c.” | 


4. From keeping Arms. 


By the 1 W. & M. cap. 15. it is enacted, - That any two Juſtices of 
Peace may and ought to tender the ſaid Declaration to any Perſon whom 
they ſhall know or ſuſpect, or have Information of as being a Papiſt, or 
ſuſpected to be ſuch; and that no ſuch Perſon fo required, and not 
making and ſubſcribing the faid Declaration, or not appearing before the 
ſaid Juſtices upon Notice to him given or left at his uſual Abode, by one 
authoriſed b Warrant nnder the Hands and Seals of the ſaid Juſtices, 
ſhall keep any Arms or Ammunition or Horſe above the Value of 5 J. in 
his own Poſicfſion, or in the Poſſeſſion of any other Perſon to his Uſe, 
(other than ſuch neceſſary Weapons as ſhal] be allowed him by the 
Quarter-Seſſions for the Defence of his Houſe or Perſon,) and that any 
two Juſtices of Peace, by Warrant under their Hands and Seals, may 
authoriſe any Perfons in the Day-time, with the Aſſiſtance of the Con- 
ſtable or his Deputy, or Tithingman, to ſearch for all ſuch Arms, Ec. 
and Horſes, and ſeiſe them to the King's Uſe, and that the ſaid Juſtices 
ſhall deliver the ſaid Arms and Ammunition at the next Quarter-Seflions 
in open Court, and that whoever ſhall conceal, &fc. or ſhall be aiding 
to the Concealing any ſuch Arms or Horſes, ſhall be committed ro the 
common Gaol by Warrant under the Hands and Seals of any two Juſtices 
of Peace, and alſo forfeit treble the Value; and that thoſe who diſcover 
any ſuch Arms or Ammunitien, ſo as the ſame may be ſeized, ſhall 
have the full Value thereof, to be awarded to them by the Seſions, c. 
and that ſuch Refuſers of the ſaid Declaration, &c. ſhall be diſcharged 


whenever they make the ſame.” 


(C) Of the Oifence in Pzomoting o2 Pzofeſſing the 


Popiſh Religion: And herein, 
1. Of the Offence of ſaying or hearing Maſs or other Popiſh Service, 
Y the 2 3 Eliæ. cap. 1. ſed. 4. it is enated, © That every Perſon who 


« ſhall ſay or ſing Maſs, being thereof lawfully convict, ſhall forfeit 
two hundred Marks, and be committed to Priſon in the next Gaol, there 


to remain by the Space of one Year, and from thenceforth till he have 
2 Show.216. ** paid the ſaid Sum of two hundred Marks; and that every Perſon who 


Pl. 220, 
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ſhall willingly hear Maſs ſhall forfeit the Sum of one hundred Marks, 


and ſuffer a Year's Impriſonment. 
Alfo it is enacted by the 11 & 12 V. 3. cap. 4. That every Perſon 


* who ſhall apprehend any Popiſh Biſhop, Prieſt or Jeſuit, and proſecute 
* him to Conviction for faying Maſs, or exerciſing any other Part of the 


Function of a Popiſh Biſhop or Prieſt, ſhall receive 120 J. of the Sheriff; 
and that every fach Popith Biſhop, Ec. (except, being a Foreigner, he 
be entered in the Secretary's Office, and officiate only in the Houſe of a 
Foreign Miniſter,) ſhall be adjudged to perpetna! Impriſonment.“ 


2, Of 
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* 2, Of giving or receiving Popiſh Education. 
To this Purpoſe there are ſeveral Statutes, and firſt by the 1 Jar. 1. 


cap. 4. ſea. 6, 7. it is enafted, . Thar if any Perſon or Perſons under 
« the King's Obedience ſhall go or ſend, or cauſe to be ſent any Child, 


40 
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or any other Perſon under their or any of their Government, beyond the 
Seas out of the King's Obedience to the Intent to enter into, or reſide 
in, or repair to any College, c. of any Popiſh Order, Profeſſion or 
Calling, to be inſtructed, perſwaded or ſtrengthened in the Popiſh Re- 
ligion, or in any Sort to profeſs the fame ; every ſuch Perſon ſo ſending 
ſuch Child, c. ſhall forfeit 100 J. and every ſuch Perſon fo paſſing or 
being ſent, Ic. ſhall in reſpeR of him or herſelf only, and not in refpeR 
of any of his Heirs or Poſterity, be diſabled to inherit, purchaſe, take, 
have or enjoy any Profits, Hereditaments, Chattels, Debts, Legacies, 
or Sums of Money, c. whatſoever ; and that all Eſtates, Terms and 
other Intereſts whatſoever to be made, ſuffered or done, to the Uſe or 
Behoof of any ſuch Perſon, or upon any Truſt or Confidence mediately 
or immediately to or for the Benefit or Relief of any ſuch Perſon, ſhall 
be utterly void. 
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And it is farther enaQted by 3 Fac. 1. cap. 5. ſet. 16. © That if the Keb. 263. 


Children of any Subject within the Realm, (the ſaid Children not being 
Soldiers, Mariners, Merchants or their Apprentices, or Factors,) ſhall be 
ſent or go beyond Sea to prevent their good Education in England, or for 
any other Cauſe, without the Licence of the King or ſix of his Privy 
Council, (whereof the Principal Secretary to be one,) under their Hands 
and Seals; that then every ſuch Child ſhall take no Benefit by any Gift, 
Conveyance, Deſcent, Deviſe or otherwiſe, of or to any Hereditament 
or Chattel, till ſuch Child being of the Age of eighteen Years, or above, 
take the Oath of Obedience before ſome Juſtice of Peace of the Coun- 
ty, Liberty, Limit, where the Parent of ſuch Child did and ſhall inha- 
bit ; and rhat in the mean Time the next of Kin to ſuch Child, who ſhall 
be no Popiſh Recuſant, ſhall have the ſaid Hereditaments, &e. ſo given, 
Sc. until ſuch Child ſhall conform, Ec. and take the ſaid Oath and 
receive the Sacrament ; and after ſuch Conformity, &c, he who hath 
received the Profits of the ſaid Hereditaments, ſhall account for the 
ſame, and in reaſonable Time make Payment thereof, and reſtore the 
Value of the ſaid Goods, Cc. and that whoever ſhall ſend ſuch Child 
over Seas, ſhall forfeit 100 J. which by 11 & 12 V. 3. cap. 4. ſect. 6. 
ſhall be to the ſole Uſe and Benefit of the Perſon who ſhall diſcover the 
Offence. 

Alſo it is enacted by 3 Car. 1. cap. 2. That if any Perſon under the 
Obedience of the King ſhall go, or ſhall convey or ſend, or cauſe to 
be ſent or conveyed, any Perſon out of the King's Dominions into any 
Parts beyond the Seas, out of the King's Obedience, to the Intent to 
enter into or be reſident, or trained up in any Priory, Abbey, Nun- 
nery, Popiſh Univerſity, College or School, or Houſe of Jeſuits, Prieſts, 
or in a private Popiſh Family, and ſhall be there by any Popiſh Perſon 
inſtructed, perſwaded or ſtrengthened in the Popiſh Religion, in any 
Sort to profeſs the ſame ; or ſhall convey or ſend, or cauſe to be conveyed 
or ſent, any Thing towards the Maintenance of any Perſon ſo going or 


ſent, and trained and inſtructed as is aforeſaid, or under the Colour of 


any Charity towards the Relief of any Priory, c. or religious Houſe 
whatſoever ; every Perſon ſo ſending, &c. any ſuch Perſon. or Thing 
and every Perſon paſſing or ſent, being thereof convicted, &c. ſhall 
be diſabled to proſecute any Suit in Law or Equity, or to be Executor 
or Adminiſtrator to any Perſon, or capable of any Legacy or Deed of 

„Gift, 
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®Page 789“ Gift, or to bear any Office within the Realm; and ſhall forfeit all his 
© Goods and Chattels, and ſhall forfeit all his Hereditanients, Offices and 

« Eſtates of Freehold, during his Life.” 
Hob. 73,4 In the ConſtruQtion of the 3 Fac. 1. cap. 5. it hath been holden, that if 
332 „ E. 7. being the 5 Ward of Lands holden of the King by Knights Ser- 
Cafe vice in Chief, die the King's Ward, and it is found that A. & B. are his 
EY Siſters and Heirs, both of full Age, and that A. in the Life-time of her 
Brother departed this Realm contrary to this Statute, and is a Nun profeſſed ; 
the King may retain A.'s Moiety in his own Hands till ſhe, according to the 
+ YidegEliz. 1 Elix. cap. 1. take the Oath of Supremacy + required on ſuing out Livery ; 
— 5 2 for the Words of the Statute 3 Jac. 1. cap. 5. are, all take no Benefit by De- 
8 — ſcent, &c. not that the Party ſhould not take by Deſcent ; and therefore the 
| Eſtate does not veſt abſolutely in B. the Siſter and next Heir, but her Right 
is to the Rents and Profits during the Non conformity of her Siſter, for 
which in Caſe of Common Lands the might enter ; but in this Caſe the King 
is intereſted, and is not obliged to give Livery to the Heir, till ſuch Time 

as the Oath of Supremacy be taken. 
Hob. 74. per 80 if ſuch an Heir, being beyond Sea, ſhould bargain and ſell his Lands 
0 Stranger, the Bargain in ſuch Caſe will prevent the next of Kin, and the 
Bargainee may take the Lands out of the Hands of the next of Kin, in caſe 
he had entered; for the Eſtate never veſted abſolutely in ſuch next of Kin; 
but in ſuch Caſe the King may refuſe to give Livery ſued out on ſuch Bar- 
gain in the Name of the Heir, except the Heir himſelf appears and takes 
| the Oath of Supremacy in his proper Perſon. 

Hill. 12 Ann. C. Lord Gerard in the Year 1660, ſettled the Eſtate in Queſtion to the 
in C. B. and Uſe of himſelf and the Heirs Male of his Body, Remainder to the Heirs 
N Male of the Body of Thomas firſt Lord Gerard, Remainder to his own right 
of Lords; Heirs ; Charles Lord Gerard, upon the Death of Dighy Lord Gerard (only 
Tbornby ver, Son of the ſaid C.) without Iſſue Male, entered, claiming the Eſtate as 
Fleerweed, Heir Male of the Body of Thomas firſt Lord Gerard, by Virtue of the ſaid 
— 5 p Limitation in the Settlement; and by Virtue of this Title enjoyed that 
3 _ Eſtate above twenty-two Years, and during the Time of his Enjoyment 
Caſe, ſuffered ſeveral Recoveries, and ſettled the Eftate upon his Marriage in 
Stra. 318. 1689 and died without Iſſue in the Year 170y. leaving Philip his only 
Comyns Brother then ſurviving, who was Heir Male of the Body of Thomas firit 
. Lord Gerard; upon the Death of Lord Charles, the Dutcheſs of Hamil- 
+a ton claimed the Eſtate as right Heir of C. Lord Gerard, notwithſtanding 
10 Mod. the Eſtate-tail limited to the Heirs Male of the Body of Thomas Lord 
113. Gerard ſubſiſted in Philip, alledging, that Lord Charles and his Brother 
Philip, being ſent abroad and educated in a Popiſh Seminary, were made 
ſo utterly incapable of taking any Eſtate, that the had the Right of Entry 
in her. It was inſiſted for her, that the 1 Juc. 1. cap. 4. ef. 6. had fo 
far diſabled Lord Charles to take the Eſtate by Deſcent that the Recovery 
ſuffered by him was void, and that the ſame Diſability being ſtill upon 
Philip, and there being no Perſon in Being who could take the Eſtate-tail, 
the Dutcheſs as Heir at Law muſt be intitled to take at preſent, as if the 
Eſtate were actually ſpent. But it was reſolved, that the Words of the 
Act being, that the Offender ſhall be diſabled as in reſpect of himſelf only, 
and not in reſpect of any of his Heirs or Poſterity, to inherit, purchafe, 
c. this qualifies and reſtrains the Diſability ; ſo that the AQ does not ex- 
tend beyond the Perſon offending, nor beyond the Time of his Non con- 
formity ; ſo that the Act hath preſerved in the Offender an Ability to 
inherit, &c. for the Benefit of Poſterity ; and this Act having made no Ap- 
plication of the Profits during the Diſability, and this being a Penalty in- 
flicted for a Public Offence, the King is intitled to the Penalty; and to 
create in the Offender a total Diſability would be very inconvenient ; for in 
the Caſe of an Inheritance, it would be difficult to know when or in what 
Ma ner the Heir ſhould take; it could not be in the Life of the Anceſtor, 


for 
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for no Man can be Heir of a“ Perſon living; and if there be a Son under * Page 790 
no Diſability who cannot take, it would be merely by Conſtruction to | 
carry the Eſtate over his Head for the Benefit of a Remainder-Man, who 

was not intended to take as long as there was any Iſſue of a prior Tenant 

in Tail; and an Heir can entitle himſelf only through his Anceſtors, and 

ſach as are inheritable ; that this is not like the Caſe of a Monk, for in 

Times of Popery he was civilly dead; the 3 Fac. 1. cap. 5. gives the Per- 

nancy of the Profits in Cafes of Diſabilities to the next of Kin, that is not 

a Popiſh Recuſant ; and R. Ov. was the next Proteſtant of Kin; the 3 Cor. 

1. cap. 2. does not repeal the 1 Fac. 1. cap. 4. but was made to explain, 

amend and inforce it; the 1 Fac. 1. cap. 4. was ſilent how the Penalties of 

that Act were to ariſe ; the 3 Car. 1. cap. 2. has provided, that it ſhall be 

upon Conviction, and expreſſy makes a Forfeiture for Life, and a Reſtitu- 

tion in Caſe of Conformity, in which the former Act was filent ; ſo that if 

the former Act were to be put in Execution, under the Explanation of 

3 Car. 1. cap. 2. there being no Conviction in the Caſe, the Ducheſs could 

have no Title, but the Land on Conviction would be forfeited for Life, 

which muſt be to the King. 


3. Of buying or ſelling Popiſh Books. 


By the 3 Fac, 1. cap. 5. ſe. 25. it is enacted, That no Perſon ſhall 
bring from beyond the Seas, nor ſhall print, buy or ſell any Popiſh Pri- 
« mers, Ladies Pſalters, Manuals, Roſaries, Popiſh Catechiſms, Miſſals, 
„ Breviaries, Portals, Legends and Lives of Saints, containing ſuperſtitious 
« Matter, printed or written in any Language whatſoever, nor anv other 
« ſuperſtitious Books printed or written in the Engli/h Tongue, on Pain of 
« forfeiting forty Shillings for every Book, fc. and the Books to be burnt,” 


4. Of keeping School. 


By 11 & 12 V. 3. cab. 4. ſed. 3. it is enacted, © That if any Pa- 
« piſt, or Perſon making Profeſſion of the Popiſh Religion, ſhall be con- 
vict of keeping School, or taking upon themſelves the Education or 
Government, or Boarding of Youth, in any Place within the Realm or 
« the Dominions thereunto belonging, they ſhall be adjudged to perpetual 
« Impriſonment,” | 


s, Of with-holding a competent Maintenance from a Proteſtant 
| Child. 


By the 11 & 12 W. 3. cap. 4. it it is enacted, That if any Popiſh Pa- 
« rent, in order to compel a Proteſtant Child to a Change of Religion, ſhall 
© refuſe to allow ſuch Child a ſufficient Maintenance, ſuitable to the 
Degree and Ability of ſuch Parent, and to the Age and Education of 
* {ſuch Child, the Lord Chancellor upon Complaint may make ſuch Order 
therein as ſhall be agreeable to the Intent of the ſaid Act.“ | 


6. Of the Diſability of thoſe profeſſing the Popiſh Religion to preſent 
s to a Church, 


By the 3 Jac. 1. cap. 5. /e2. 18, 19, 20, 21. Popiſh Recuſants convict 
are diſabled to preſent to a Church; and by the 1 J. EF. M. cap. 26. 
this Diſability is extended to Perſons refuſing to make the Declaration 
Ver. III. f 3L 16h. againſt of a Title 
made under 


theſe Statutes, 2 Lutw, 1107, W wide 3 Lev. 332. Lutw. 1117. 


Precedents 
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6 Page 791 ® againſt Popery, mentioned in 30 Car. 2. flat. 2. and by the ſaid Statute 
| 1 V. & M. cap. 26. ſed. 4. it isenatted, © That if the Truſtee, Mortga- 
«« gee or Grantee of any Avoidance, whereof the Truſt ſhall be for any 
« Popiſh Recuſant convict, ſhall preſent without giving Notice in Writing 
* of the Avoidance to the Univerſity, &c. within three Months after the 
« Avoidence, he forfeits 500/. 
And by the 12 Ann. cap. 14. this Diſability is extended to all Perſons 
making Profeſſion of the Popiſh Religion, to which Purpoſe it is enacted, 
« That every Papiſt or Perſon making Profeſſion of the Popiſh Religion, 
c. and every Mortgagee, Truſtee or Perſon any Ways intruſted by or 
« for ſuch Papiſt, &c. with or without Writing, ſhall be diſabled to preſent 
« to any Benefice, School] or Hoſpital, c. or to grant any Avoidance of 


„any Benefice, Prebend or Eccleſiaſtical Living, and that in all ſuch - 


« Cafes the Univerſities ſhall preſent, 
Alſo by Force of the ſaid Statute, © The Ordinary may tender the 


Declaration againſt Tranſubſtantiation to any reputed Papiſt making a 


« Preſentation, and upon a Refuſa] to take the ſame the Preſentation ſhall 
« be void ; alſo the Ordinary may examine every Preſentee upon Oath, 
« whether the Perſon who preſented him be the true Patron, or only a 
« 'Truſtee ; and the Court, wherein a Quare impedit ſhall be brought, 
may in like Manner examine the Parties, and a Bill may be brought in any 
« Court of Equity to diſcover ſuch ſecret Truſts, &c. and the Anſwer of 
« ſuch Perſons, upon any ſuch Examination or Bill, ſhall be good Evidence 
« againſt ſuch Patron, in reſpect of ſuch a Preſentation, but not as to any 
« other Purpoſe.” | | 

Hawk, In the Conſtruction of the 3 Tac. 1. cap. 5. the following Points, which 

P. C. 32. are ſaid to be likewiſe applicable to the 1 V. M. cap. 26. and 12 Ann. 
cap. 14. have been holden. | 

10 Co. 57.b. That where a Preſentment is pro hac vice veſted in the Univerſity, by 
reaſon of the Patron's being a Popiſh Recuſant at the Time when the Church 
became void, it ſhall not be deveſted again by his Conforming himſelf to 
the Church. | | 

Cawley230. That ſuch a Patron is only diſabled to preſent, and that he continues Pa- 
tron as to all other Purpoſes, and therefore that he ſhall confirm the Leaſes 
of the Incumbent, Cc. f 

Jon. 19, 20. That ſuch a Perſon, by being diſabled to grant an Avoidance, is no Way 
hindred from granting the Advowſon itſelf in Fee, or for Life or Years, 
bona fide and for good Conſideration, - 

3 That if an Advowſon or Avoidance belonging to ſuch a Perſon come in- 

Moor 302. to the King's Hands by Reaſon of an Outlawry or Conviction of Recuſancy, 

Jon. 20. Ec. the King, and not the Univerſity, ſhall preſent. 

On the Statute 12 Ann. cap. 14. it was reſolved by my Lord Chancellor 
Talbot, in the Caſe of Mr. Brett, who was preſented by the Univerſity of 
Oxford to a Living belonging to Mr. Fitzherbert of Sewinerton in Stafford. 
hire, that a Bill founded on this Statute cannot be for Relief, but only for 
a Diſcovery. | | 
By the 11 Geo. 2. cap. 17. reciting the 3 Jac. 1. cap. 5. and 1 W.& M. 

cap. 26. and that whereas for the better Diſcovery of all ſecret Truſts and 
fraudulent Conveyances made by Papiſts, or Perſons making Profeſſion of 
the Popiſh Religion, of their Advowſons and Right of . e No- 
minarion and Donation to any Benefices or Ecclefiaſtical Livings, ſeveral] 
Proviſions were made by the Act 12 Ann. cap. 14. v hich have been fraudu- 
lently evaded by Perſons obtaining from ſuch Papiſts, without a full and 
valuable Conſideration, Grants of ſuch Advowſons, and Right of Preſenta- 
tion, Nomination and Donation, upon Confidence only that ſuch Grantees 
will, at the Requeſt of ſuch Papiſts, preſent to ſuch Benefices or Eccleſia- 
ſtical Livings Clerks nominated by ſuch Papiſts, who have been preſented 


accordingly, contrary to the true Intent and Meaning of the ſaid Act, and to 
| the 
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# the great Hurt of the Proteſtant Intereſt of this Kingdom; it is therefore. 


enacted, © That every Grant to be made from and after the ſixth Day 
« of May 1738, of any Advowſon or Right of Preſentation, Collation, 
Nomination or Donation of or to any Benefice, Prebend or Eccleſiaſti- 
„ cal I.iving, School, Hoſpital or Donative, and every Grant of any 
« Avoidance thereof by any Eapiſt, or Perſon making Proſeſſion of the 
„ Popiſh Religion, or any Mortgagee, Truſtee, or Perſon any Ways in- 
« truſted directly or indirectly, mediately or immediately, by or for any 
« ſuch Papiſt, or Perſon making Profeſſion of the Popith Religion, whether 
« ſuch Truft be declared in Writing or not, ſhall be null and void; unlefs 
« ſuch Grant ſhall be made bona fid:, and for a full aud valuable Confi- 
« deration to and for a Proteſtant Purchaſer, and merely and only for the 
Benefit of a Proteſtant ; and that every ſuch Grantee, or Perſon claiming 
« under any ſuch Grant, ſhall be deemed to be a Truſtee for a Papiſt, or 
« Perſon profeſſing the Popiſh Religion, as aforeſaid, within the true Intent 
« and Meaning of the ſaid Act; and that all ſuch Grantees, or Perſons 
« claiming under ſuch Grants, and their Preſentees, ſhall be compelled to 
% make {ach Diſcovery relating to ſuch Grants and Preſentations made 
« thereupon, and by ſuch Methods as in and by the ſaid Act 12 Ann. cap. 
«* 14. are directed in the Caſe of Truſtees of Papiſts, or Perſons proſeſſing 
* the Popiſh Religion, ard that every Deviſe to be made from and after 
the ſaid ſixth of May by any Papiſt, or Perſon profeſſing the Popiſh Re- 
* ligion, of any ſuch Advowſon or Right of Preſentation, Collation, No- 
% mination or Donation, or any ſuch Avoidance, with Intent to ſecure the 
« Benefit thereof to the Heirs or Family of ſuch Papiſt or Perſon pro- 
feſſing the Popith 8 ſhall be null and void, and that all ſuch 
0 Devisees and their Preſentees ihall in like Manner, and by ſuch Me- 
thods, be compelled to diſcover whether, to the beſt of their Knowledge 
and Belief, ſuch Deviſes were not made with the ſaid Intent.“ 


7. Of their Diſability to purchaſe. 


The Statutes relating to Eſtates conveyed by or to Papiſts, and the Diſ- 


abilities they are under to take by Purchaſe, Ec. are the 11 & 12 V. 3. 


cap. 4. 3 Geo. 1. cap. 18. and 11 Geo. 2. cap. 17. 
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By the 11 & 12. z. cap. 4. it is enacted, That from and after the 11 K 12 W. 
„ 29th Day of September, which ſhall be in the Year of our Lord 1 700, 3. c. 4. 


if any Perſon educated in the Popiih Religion, or profeſſing the ſame, 
** ſhall not, within ſix Months after he or ſhe jhall attain the Age of eigh- 
teen Years, take the Oaths of Allegiance and Supremacy, and alſo ſub- 
** ſcribe the Declaration ſet down and exprefſed in an Act of Parlia- 
ment made 30 Car. 2. flat. 2. intitled, An Ad for the more effeftual pre- 
'* ſerwing the King's Perſon and Government, by diſabling Hapiſts from fitting 
in either Houſe of Parliament, to be by him or her made, repeated or ſub- 
* ſcribed in the Courts of Chancery or King's Bench, or Quarter-Seflions 
of the County where ſuch Perſon thall refide ; every ſuch Perſon thall 
in reſpe& of him or herſelf only, and not to or in reſpect of any 
of his or her Heirs or Poſterity, be diſabled or made incapable to in- 
'* herit or take by Deſcent, Deviſe or Limitation in Poſſeſſion, Reverſion 
or Remainder, any Lands, Tenements or Hereditaments within the 
Kingdom of Englund, Dominion of Wales, or Town of Berwick upon 
„ Taveed; and that during the Life of ſuch Perſon, or until he or ſhe do 
take the ſaid Oaths, and make, repeat and ſubſcribe the ſaid Decla- 
ration in Manner as aforeſaid, the next of his or her Kindred, which 
** ſhall be a Proteſtant, ſhall have and enjoy the ſaid Lands, Tenements 
and Hereditaments, without being accountable for the Profits by him 

1 « or 
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* Page 793 or her received during ſuch Enjoyment thereof, as aforeſaid ; but in Caſe 
« of any wilful Waſte committed on the ſaid Lands, Tenements or Here- 

« ditaments, by the Perſon ſo having or enjoying the ſame, or any other, 

by his or her Licence or Authority, the Party diſabled, his or her Exe- 

„ cutors and Adminiſtrators, ſhall and may recover treble Damages for the 

« ſame againſt the Perſon committing fuch Waſte, his or her FE. xecutors 

& or Adminiſtrators, by Action of Debt in any of his Majeſty's Courts of 
Record at Weſtminſter ; and that from and after the 1oth Day of April 

« 1700, every Papiſt, or Perſon making Profeſſion of the Popith Religion, 

« ſhall be diſabled and is hereby made incapable to purchaſe, either in his 

« or her own Name, or in the Name of any other Perfon or Perſons to his 

„or her Uſe, or in Truſt for him or her, any Manors, Lands, Profits out 

of Lands, Tenements, Reics, Terms or Hereditaments, within the King- 

dom of England, Dominion of Wales and Town of Berwick upon Tweed ; 

* and that all and ſingular Eſtates, Terms, and any other Intereſts or Pro- 

* fits whatſoever our of Lands, from and after the ſaid 1oth Day of April, 
* to be made, ſuffered or done, to or for the Uſe or Behosf of any ſuch Per- 

fon or Perſons, or upon any Truſt or Confidence mediately or immedi 

* ately, to or for the Benefit or Relief of any ſuch Perſon or Perfons, ſhall 

„ be utterly void and of none Effect, to all Intents, Conſtructions and 

« Purpoſes whatſoever. 

hy the 3 Geo. 1. cap. 18. reciting, that ſome Doubrs have arifen upon the 

3 Geo. 1. c. (a) Act therein recited, as alſo upon one other Act made and paſſed in the 
15. Parliament held in the 11 & 12 V. z. cap. 4. intituled, « An Act for the fur- 
(a) Ii — my &« ther preventing the Growth of Popery,” and upon another AQ made in the 
the e 1 Fac. 1. cap. 4. for the due Execution of the Statutes againſt Jeſuits, Semina- 
before inti- Ty Prieſts, Recuſants, and other Acts made againſt Papiſts and Popiſh Re- 
tuled, An AZ cuſants touching the Sale of the Real Eſtates or Perſons profeſſing the Po- 
to oblige Fa- piſſii Religion, or incurring the Diſabilities and Incapacities in the ſaid Acts 
e, mentioned, it is enacted, That no Sale for a full and valuable Conſide- 
2nd Raa E. ration of any Manors, Meſſuages, Lands, Tenements or Hereditaments, 
Hates. « or of any Intereſt therein by any Perſon or Perſons, being reputed Own- 
4 ex or Owners, or in the Poſſeſſion or Receipt of the Rents or Profits there- 

« of heretofore made, or hereafter to be made, to or for any Proteſtant Pur- 

« chaſer and Purchaſers, and merely and only for the Benefit of Proteſtants, 

* ſhall be avoided or impeached for or by Reaſon or upon Pretence of any 

« of the Diſabilities or Incapacities in the ſaid Acts or any of them con- 

«*« tained, incurred, or {ſuppoſed to be incurred, by any of the Perſons mak- 

ing or joining in ſuch Sale, or by any other Perſon or Perſons, from 

or through whom the Title to ſuch Manors, Fc. is or ſhall be derived, or 

« ſuppoſed to be derived, unleſs before ſuch Sale the Perſon intitled to 

« take Advantage of ſuch Diſability or Incapacity ſhall have recovered 

« ſuch Manors, Meſſuages, Lands, Tenements and Hereditaments, by 

« Reaſon of ſuch Difability or Incapacity, and have entered ſuch Claim in 

open Court at the General Seſſions of the Peace for the County, City, 

« Riding or Diviſion, wherein ſuch Manors, Meſſuages, Lands, Tenements 

% or Hereditaments lie or ariſe, and bona fide, and with due Diligence, pur- 

« ſued his Remedy in a proper Courſe of Juſtice for the Recovery thereof. 
Provided neverthelefs, that whereas it was amongſt other Things en- 

« aQed, by the ſaid 11 © 127. 3. cap. 4. that from and after the tenth Day 

« of April, which ſhould be in the Year 1700, every Papiſt, or Perſon 

% making Profeſſion of the Popiſh Religion, ſhould be difabled, and was 

« thereby made incapable to purchaſe, either in his or her own Name, or 
«< jnthe Name of any other Perſon or Perſons to his or her Uſe, or in Truſt 
« for him or her, any Manors, Lands, Profits out of Lands, Tenements, 
„ Rents, Terms or Hereditaments, within the Kingdom of England, Do- 
„ minion of Hales and Town of Berwick upon Tweed ; and that all and 
e ſingular Eſtates, Terms, and any other Intereſts or Profits whatſoever 


« our 
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« © out of Lands, from and after the ſaid 1oth Day of April to be made, *Page 794 


« ſuffered or done, to or for the Uſe or Behoof of any ſuch Perſon or Per- 
« ſons, or upon any Truſt or Confidence mediately or immediately to or 
« for the Benefit or Relief of any ſuch Perſon or Perſons, thould be utter- 
ly void and of no Effect, to all Intents, Conſtructions and Purpoſes 
« whatſoever: It is hereby declared and enacted, that the ſaid recited Part 
* of the ſaid AQ of Parliament thall not be hereby altered or repealed, 
but the fame ſhall be and remain in full Force as if this AQ had never 
« been made. | | 

And it is further enacted by the Authority aforeſaid, * That from and 
« after the 29th of September 1717, vo Manner of Lands, Tenements, He- 
<* reditaments, or any Intereſt therein, or Rent or Profit thereout, ſhall 
„ paſs, alter or change from auy Papiſt, or Perſon profeſſing the Popith 
Religion, by any Deed or Will, except ſuch Deed within ſix Months 
« after the Date, and ſuch Will within ſix Months after the Death of the 
Teſtator, be inrolled in one of the King's Courts of Record at Veſiminſter, 
or elſe within the ſame County or Counties wherein the Manors, Lands 
and Tenements lie, by the Cu/tos Rotulorum and two Juſtices of the Peace 
and the Clerk of the Peace of the ſame County or Counties, or two of 
* them at the leaſt, whereof the Clerk of the Peace to be one. 

The 11 Goo. 2. cap. 17, reciting that Whereas Perſons profeſſing or 


_ * educated in the Popiſh Religion are by divers Acts of Parliament ſub- 


jected to ſeveral Difabilities and Incapacities, which may affect Perſons 
«* conforming from the Popiſh to the Proteſtant Religion, and whereas 
many Perſons have already conformed to the Proteſtant Religion, and 
* are willing to ſubmir to his Majeſty's Government in as full and ample 
Manner as any other of his Majeſty's Subjects, and others are likely ſo to 
* do, it is enacted, That all and every Perſon or Perſons, being reputed 
** Owner or Owners, or in Poſſeſſion or Receipt of the Rents and Profits 
* of any Manors, Meſſuages, Lands, Tenements or Hereditaments, or of 
* any Intereſt therein, who having been or reputed to be a Papiſt or Pa- 
* piſts, or educated in the Popith Religion, hath or have conformed to, or 
* hereafter ſhall conform to and profeſs the Proteſtant Religion, and hath 
or have taken or ſhall take the Oaths of Allegiance, Supremacy and Ab- 
* juration, and alſo ſubſcribed or ſhall ſubſcribe the Declaration ſer down 
* and expreſſed in an Act of Parliament made the 30th Car. 2. flat. 2. in- 
* tituled, An Ad for the more effeftual preſerving the King's Perſon and Go- 
** wernment, by diſabling Papiſts from ſitting in either Houſe of Parliament, to be 
by him, her, or them, repeated and ſubſcribed in the Courts of Chancery 
or King's Bench, or Quarter-Seſſions of the County where ſuch Perſon 
* or Pam thall reſide, (all which ſhall be recorded in one of his Ma- 
jeſty's Courts of Record at Weſtminſter, or ſuch Quarter- Seſſions as afore- 
* faid,) and all and every Perſon and Perſons conforming and performing 
** the Requiſites as aforeſaid, for their own Benefit, or for the Benefit of 
any other Proteſtant or Proteſtants, and not for the Benefit of any Papiſt 
wor Papiſts, ſhall hold, poſſeſs and enjoy all ſuch Manors, Meſſuages, 
„Lands, Tenements and Hereditaments, freed and diſcharged of and 
* from the Diſabilities and Incapacites in the ſaid AQts or any of them 
contained, incurred or ſuppoſed to be incurred by ſuch Perſon or Per- 
* ſons ſo reputed Owner or Owners, or in Poſſeſſion or Receipt of the 
* Rents and Profits as aforeſaid, or by any other Perſon or Perſons by, 
from or through whom the Title to ſuch Manors, Meſſuages, Lands, 
* Tenements or Hereditaments, or any Intereſt therein, was or ſhall be 
* derived or ſuppoſed to be derived for ſuch Eſtate, Right, Title or 
« Intereſt, as he, ſhe, or they had or would have, if no ſuch Diſabi- 
« liry or Incapacity had been incurred; unleſs the Perſon or Perſons in- 
© titled to take Advantage of ſuch Diſability, Incapacity, or Defect of 


« Title, hath or have aQually and bona fide recovered, or ſhall hereafter 
| recover 
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« by Judgment or Decree in ſome Action or Suit already commenced, or 
« hereafter to be commenced, fix Kalendar Months at leaſt before the mak- 
« ing of ſuch Record, and to be proſecuted with due Diligence. a 
provided nevertheleſs that this Act, or any Thing herein contained, 
« ſhall not take away or prejudice the Right of any Perſon or Perſons in- 
« titled to take Advantage of ſuch Diſability or Incapacity, who now is or 
« are in the actual Poſſeſſion of, or {hall have, precedent to the making of 
« ſuch Record, been in quiet Poſſeſſion of any ſuch Manors, Meſſuages, 


Lands, Tenements or Hereditaments, by the Space of two Kalendar 


“ Months. 
« Provided always, and it is further enacted, that if any ſuch Perſon or 


« Perſons, ſo conforming as aforeſaid, ſhall after ſuch Conformity return 
«© to or again profeſs the Popiſh Religion, every ſuch Perſon and Perſons 
&« thal! for ever afterwards be diſabled from, and be incapable of, having 
« or enjoying any Benefit, Privilege or Advantage of this Act, and thall 
from thenceforth be liable to the ſame Diſabilities, Incapacities and For- 
« feitures, as if he, the, or they had not taken the faid Oaths and ſubſcrib- 
« ed the Declaration as aforeſaid. 

« Provided always, that nothing in this Act contained {hall extend to 
* take away or prejudice the Right of any Perſon intitled to any Remain- 
&« der or Reverſion in any ſuch Manors, Meſſuages, Lands, Tenements or 
Hereditaments, in caſe ſuch Perſon thall purſue his or her ſaid Right 
by ſome Action or Suit, to be commenced within the Space of twelve 
Kalendar Months next after the precedent Eſtate or Eſtates, on whica 
« ſuch Remainder or Reverſion depends and is expectant, ſhall be deter- 
* mined ; or within twelve Kalendar Months from and after the 29th of 
September 1738, if ſuch precedent Eſtate or Eſtates be already determin- 
sed by the Death or Deaths of any Perſon or Perſons whoſe Deaths have 
„ been concealed from or not known to the Perſon intitled to ſuch Re- 
* mainder or Reverſion, by Reaſon of their having been buried beyond the 
« Seas, or in a private and clandeſtine Manner at Home, and thall proſecute 


ſuch Action or Suit with due Diligence.” 


Roper ver. 
Ra. ici y fe, 
Hil. 1713. 


in Canc. 


9 Mod. 181. 


On the firſt of theſe Statutes there have been the following Caſes and Re- 
ſolutions. 

John Roper, Eſq; being ſeiſed in Fee of ſeveral Manors, Land, c. by 
Indentures of Leaſe and Releaſe, bearing Date reſpectively the 17th and 
18th of January 1708, granted and conveved the ſame to II {iam Conſtable, 
Richard Snow and Daniel Hickman, and their Heirs, in Truſt to fell the 
ſame, and out of the Purchaſe-Money and Rents till Sale to pay a Debt of 
400o/. due to E. and H. V. by Mortgage of the Premiſes, with Intereſt, 
and after Satisfaction thereof, then in I ruit for Payment of the Debts men- 
tioned in the Schedule annexed to the Indenture of Releaſe ; and the Over- 
plus of the Money ſo to be raiſed, to be paid as the ſaid John Roper by any 
atteſted Writing or by his Will thould appoint ; and for Want of ſuch Ap- 
pointment, in "Truſt for the Benefit of the ſaid John Roper and his Heirs. 
The 5th of March 1708, the ſaid Fohn Roper made his Will, and after re- 
citing the ſaid Leaſe and Releaſe, and the Power reſerved to him over the 
Surplus of the ſaid Eſtate, he bequeathed ſeveral pecuniary Legacies to 
his Relations, and the Reſidue of all his Real and Perſonal Eſtate he gave 
to William Conſtable and Thomas Radclyffe, and to Robert Hewwitt and Daniel 
Hickman, and to their Heirs and Aſſigns for ever, and appointed thein 
joint Executors ; the 1| of April 1909, he added a Codicil to his Will, 
and thereby gave the further ſevera} Legacies therein mentioned, and all the 


Remainder, whether in Lands or Perſonal Eſtate, he gave to his Execu- 


tors Mr. Radclyffe and Mr. Conflable. The ſaid John Roper died ſoon after; 
and Mr. Rare and Mr, Conftable brought their Bill in Chancery againſt 
E. Roper, Eſquire, the Heir at Law of the ſaid Jom Roper, and alſo 
agunit ficiman, Hewett, Snow and others, to have the Truſt-Eſtate fold, 
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to have the Surplus Money ariſing by Sale equally divided between the 
Plaintiffs, according to the ſaid Codicil, The ſaid Edward Roper by his An- 

ſwer inſiſted, that as Heir at Law to the Teſtator he was intitled to all ſuch 

Real Eſtate as was undiſpoſed of by him, and that Mr. Radclyffe and Mr. 

Conſtable were then and at the Teſtator's Deceaſe Papilts, and as ſuch, by 

i1& 12H. 3. cap. 4. were incapable of purchaſing any Manors, Lands, Pro- 

firs out of Lands, &c,. The ſaid Hewett and Hickman by their Anſwer in- 

ſiſted, that the Real Eſtate deviſed by the ſaid Will ought to be conſidered 

as the Remaining Part of the Teſtator's Lands, (after a ſufficient Part 

ſold for Payment of Debts and Legacies,) and not as a Perſonal Eſtate, 

and that ſo much only ought to be ſold as would be ſufficient to pay the 

Debts ; and that in caſe Mr. Radcly fe and Mr. Conſtable were incapable of 

taking them, they as Proteſtants claimed the ſaid Real Eſtate, as being the 

only Deviſees capable to take the fame ; they alſo inſiſted, that the Co- 

dicil, with Reference to the Deviſe of the Remainder of the Teſtator's 

Lands, did not controul the Deviſe thereof mentioned in the Will; for that 

if the Plaintiffs were incapable to take the Lands as Purchaſers by the De- 

viſe, they were to be eſteemed as Perſons not in eſſe, and that the Codicil 

as to the Lands was void ; but if the Plaintiffs were capable, yet ſuch De- 

viſe did not give the Remainder of the Premiſſes to them but for their Lives, 

and that the Reverſion in Fee belonged to them the ſaid Hewett and Hick- 

man; and they brought a Croſs-Bill inſiſting thereby on the ſame 

Matters ; and the Legatees brought a Bill for Payment of their Lega- 

cies, The twenty-ſeventh of June 1712, the ſaid Cauſes came on to be 

heard before the Lord Chancellor Harcourt, who deſired to have the Aſſiſt- 

ance of the Judges ; and a Caſe was made and argued before my Lord 
Chancellor Parker, Trevor Chief Juſtice of C. B. Juſtice Poel and the Maſ- 

ter of the Rolls, and after Time taken to conſider of the Caſe, my Lord 
Chancellor, Trevor C. J. the Maſter of the Rolls and Juſtice Poel were 

of Opinion, that the Deviſe of the Surplus of the Purchaſe- Money (after 

Debts and Legacies paid) to Mr. Radclyffe and Mr. Conſtable was good, 
notwithſtanding the ſaid diſabling Act; the Surplus Money being a per- 

ſonal Intereſt in them, and not made void either by the Words or Intention 

of that Statute ; and as to Hewett and Hickman, my Lord Chancellor was 

of Opinion, that the firſt Codicil was a Revocation of the Will, as to the 

Refidue of the Real and Perſonal Eſtate. Mr. Roper appealed to the Houſe 

of Lords, and it was there ordered, efore the Appeal was determined, 

that the Eſtate ſhould be fold and all Debts and Legacies paid ; which 

was accordingly done ; where afterwards the Lords reverſed the Decree, 
principally for this Reaſon, that (a) if the Deviſe of the Reſidue to the 
Plaintiffs was good, they would in Equity be intitled to pay off the ante- (a) But it 
cedent Debts and Legacies, and when that was done, keep the Eſtare, which os 
would be a Means of evading the Statute, and enabling a Papiſt to take — — ; 
Eftate contrary to the Intention of it. It was alſo reſolved in this Caſe, that to or veſted 


a Deviſe is a Purchaſe within the Meaniug of the Act. in Truſtees, 
to be ſold 


for Payment of particular Sums to ſeveral People, ſome of whom happen to be Papiſts, that this 
Act does not prevent ſuch Papiſts from taking the particular Sums or Legacies intended for them; 
becauſe they cannot infiſt upon paying off the other Incumbrances and holding the Eſtate, as a 
Perſon can do to whom the Reſidue of the Purchaſe-Money is deviſed, 


The Earl of Derwentwater was Tenant in Tail, with Remainder in W 
Fee to himſelf, and intending to marry Sir Jon Webb's Daughter, he, venrwarer's 


by Advice of Counſel, ſuffered a Common Recovery without declaring Caſe, upon 
an Appeal to 


the Lords Delegates from the Judgment of the Commiſſioners for forfeited Eſtates. Hil, 6 Geo. 
1, 9 Mod. 172. 


any 
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and be enabled to make a proper Settlement ; accordingly by Indentures of 
Leaſe and Releaſe he ſettled his Eſtate to the Uſe of himſelf for Life 
Remainder to Truſtees for preſerving contingent Uſes ; Remainder in Tail 
ſucceſſively to the firſt and other Sons of the intended Marriage, with Re- 
mainders over ; the Marriage took Effe&t, and there was Iſſue a Son and a 
Daughter; the ſaid Earl was attainted of High Treaſon on Account of 
the Freſlon Rebellion, and was executed; and by an AQ made thereupon, 
all the forfeiting Perſons Lands were veſted in Commiſſioners for the Uſe 
of the Public ; and it was expreſly provided, that where the forfeiting 
Perſon was ſeiſed of an Eſtate-tail at the Time of the Forfeitures, the ſame 
ſhould be veſted in the Commiſſioners as an abſolute Fee diſcharged of all 
Remainders and Reverſions. The Commiſſioners of Forfeitures, on a Clann 
exhibited before them in the Name of the ſaid Earl's Son, determined that 
the whole Eſtate was in them on this Foundation, that the Earl continued 
Tenant in Tail notwithſtanding the Recovery, and conſequently nothing 
more than an Eſtate for his own Life paſt by the Leaſe and Releaſe ; and 
the Reaſon they went upon was, that if by ſuffering a Common Recovery 
he could turn his Eſtate-tail into a Fee, then he would gain a new Eſtate 
by Purchaſe, which they apprehended he, being a Papiſt, was diſabled to- 
do by the Statute 11 & 12 V. 3. cap. 4. but the Majority of the Judges, 
upon an Appeal from the Decree of the Commiſſioners, were of a contrary 
Opinion, and held, that this was only a new Modelling of the Eſtate, and 
not a Purchaſe or Acquiſition within the Act; and that the Earl was capa- 
ble of taking a new Fee at leaſt for the Benefit of his Heirs and Poſterity, 
and that he was capable of ſettling the ſame by Leaſe and Releaſe ; and 
therefore allowed of the Son's Claim. 
It was likewiſe reſolved, by the Delegates appointed to hear Appeals from 
the Determinations of the Commiſſioners for the Eſtates forfeited in the 
Year 1716, that a Papiſt may be a Truſtee for a Proteſtant, notwithſtanding 
the Statute 11 & 12 W. z. cap. 4. 
Hillver. Fi, Anne Stephenſon had two Grandchildren, one the Plaintiff Hil}, the 
tins, Trin. other Frances the Wife of the Defendant Filkins, who was educated by her 
x1 Geo, 1. in the Popiſh Religion; the Grandmother by her Will made in the Year 
2 Wil. Rep. 1716, deviſed the 1 in Queſtion to Truſtees, in Truſt to be ſold for 
9 the Payment of her Debts and Legacies, and the Reſidue of the Money 
ariſing by ſuch Sale ſhe deviſed to her ſaid Grand- daughter Frances, when 
ſhe ſhould attain her Age of twenty-one Years, or be married with the Con- 
ſent of the ſaid Truſtees, and ſoon after died. The ſaid Frances, at the 
Aye of fifteen, was married to Filkins according to the Ceremony and Uſage 
of the Church of Rome, and a Week afterwards by a Miniſter of the Church 
of England; at the Age of eighteen ſhe conformed according to the Di- 
rections of the Statute ; it was held that ſhe was within the firſt Clauſe, and 
that a Deviſe to a Papiſt under the Age of eighteen is good, if he conforms 
within ſix Months after he comes to that Age; and the Age of eighteen 
was a proper Period for them to make their Election, whether they would 
_—_— or not; and the Bill exhibted by the Proteſtant Heir was diſmiſſed 
: with Coſts, 
— 3 7. S. a Papiſt made a Settlement of his Eſtate to Truſtees, to the Uſe 
Trin. 9 Geo, Of the Truſtees and their Heirs, in Truſt for A. for Life; Remainder 
7. in Canc', to the ſaid Truſtces to preſerve contingent Remainders; Remainder to 
Moſeley 8. the firſt and every other Son of 4. and for Default of ſuch Iſſue, then 
2 Wil. Rep. in Truſt for B. and his Iſſue; 4. was a Papiſt and B. a Proteſtant ; B. 


2 * exhibited his Bill in Chancery, ſuggeſting that A. was a Papiſt and had no 


2 Eq. Abr. Son, and that therefore the Truſtees might account to him for the Rents 
623. pl. 13, and Profits; he alſo made the Heir at Law Defendant ; and on hearing 
524. fol, 20, this Cauſe before the Lord Macclesfield, and afterwards by the Lord King, 
. PL 21, they both held, that though the Truſt to A. was void, he being a Papiſt, 


225 23. 


yet 
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they were Truſtees not only for the Papiſt, but alſo for B. the Proteſtant, 
and for the Sons of A. who were yet unborn ; and as they were Truſtees 
to preſerve contingent Remainders for ſuch Sous who might be Proteſtants, 
they thought that the Eſtate ſhould remain in the "Truſtees for that Purpoſe ; 
and they held that the Heir at Law was intitled to receive the Profits during 
the Life of A. as a Truſt undiſpoſed, but that H. the Remainder-Man could 
have no Right till the Death of A. without a Son capable of taking ; and 
this Decree was affirmed in the Houſe of Lords. | 


The Caſe upon a Special Verdict in Ejectment was: Tomas Dorrel had Marwoed 
one Brother and four Siſters, and being ſeiſed in Fee by Will 4 Decemd' ver. Dorrel, 
1703, deviſed the Lands in Queſtion to Truſtees, to the Uſe of them and ty og 
their Heirs, in Truſt for his firſt and every other Son in Tail Male, and for BarnardG. 


Want of ſuch Iſſue, Remainder to his Brother Arthur for Life, Remainder K. B. 229. 


to his firſt and every other Son in Tail Male; and for Want of ſuch Ifſue, 
that then the Truſtees ſhall ſtand and be ſeiſed for the ſole and proper Uſe 
and Benefit of ſuch eldeſt and firſt Son lawfully begotten or to be begotten 
of John Dorrel, and ſhall not be Heir at Law and Inheritor to the ſaid Jain 
Dorrel, and the Heirs of his Body; and for Default of ſuch Iſſue by him, 
Remainder to the third, fourth and fifth, and every other Son of the faid 
Jo/in Dorrel, and the Heirs of their reſpective Bodies. The "Truſtees, by a 
Clauſe in the Will, were impowered, by the Rents and Profits of the Eſtate, 
or by Mortgage and Sale, to raiſe ſo much Money as would ſatisfy the Teſ- 
tator's Debts : Thomas and Arthur both died without Iſſue, on Dorrel is 
living and has ſeven Sons ; George the Defendant is the ſecond Son; all the 
Sons of Jon are Papiſts, and educated in the Popiſh Religion, except his 
younger Son, who is too young to be ſaid, as yet, to be of any Religion; 
George Dorrel was under eighteen Years of Age when the Limitation by the 
Deviſe fell upon him, but is now above eighteen Years, and has not taken 
the Oaths directed by 11 & 12 W. 3. cap. 4. and is married, and has now 
two Sons very young, for whom, as well as for his Wife, he has made a 
Settlement of theſe 3 the four Siſters of Thomas Dorrel are Leſſors of 
the Plaintiff, as Heirs at Law; and the Queſtion is, whether George the 
Son of Arthur, or the Heirs at Law, be intitled to the Lands, For the 
Plaintiffs the Heirs at Law it was urged, 1/1, That George is a Papiſt, and 
that Papiſts who ſhall refuſe, above fix Months after they arrive at the 
Age of eighteen, to take the Oaths of Allegiance, Tc. are by the ſaid 
Stature expreſly diſabled from purchaſing ; and therefore as a Deviſe is a 
Purchaſe, and ſo held Co, Lit. 18. and by the Lords, in the Caſe of Roper 
and Ratclyffe, conſequently George Dorrel takes nothing by it. ah, That 
the Deviſe was void for Uncertainty, being to ſuch eldeſt and firſt Son 
of J. D. as ſhall not be Heir at Law to him; but as no one can fay 
who will be Heir to J. D. ſo it is impoſſible to ſay who will not, for 
Nemo eft heres wiventis; and he who is to be Heir is not to take, ſo 
that none but a Son who will not be Heir can take; for both Deſcriptions 
muit coincide. Hob. 29. Hardwicke, Ch. J. in breaking the Caſe ſaid, two 
Objections have been made to the Defendant's Title; iſt, That the Li- 
mitation, under which he claims, 1s void for the Uncertainty of the De- 
ſcription. 2dly, That ſuppoſing the Deſcription to be certain enough, yet 
by 11 & 12 W. z. cap. 4. the Defendant is diſabled from taking the Eſtate, 
as being a Papiſt; there ſeems at preſent to be a good deal of Weight in 
the firſt Objection, and yet it may poſſibly be reduced to a Certainty, 
and if ſo, may be made good; and ir ſeems natural to imagine, that by 
the Words of the Will the Teſtator intended the ſecond Son of Joh 
Dorrel ſhould take, and the rather, as the Teſtator has made the next 
Limitation to the third, fourth, and fifth Sons, fc. of the ſaid Fo/n Dor- 


rel; but if the ſecond Son cannot take, yet if the third, &c. Sons are well 
| deſcribed, 
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ſeem to be certainly deſcribed. As to the ſecond Objection I think my 
ſelf bound by the Determination of the Houſe of Lords in the Caſe of 
Roper and Ratclyfſe, that the Word Purchaſe extends to a Deviſe, and there- 
fore that a Papiſt is incapable of taking an Eſtate by Will; but yet, be the 
Defendant's Title as it will, the Plaintiff muſt recover on his own Strength, 
and not on the Weakneſs of the Defendant's Title ; and my greateſt Doubt 
is this, the Deviſe here is to Truſtees to the Uſe of them and their Heirs, 
Sc. I thiak this would clearly be a Deviſe to the Uſe of the Truſtees, tho 
the Clauſe of raiſing Money by Rents and Profits was omitted; ſo here is a 
Deviſe to "Truſtees, in Truſt not only for the ſecond Son of John Dorrel, 
but for all other his Sons now living, one of which is not found to be a 
Papiſt ; it hath been ſaid indeed, that this Deviſe being for the Benefit of 
Papiſts, the Truſt it ſelf is void; but the Queſtion is, if the intire Truſt 
ſhould not be for the Benefit of Papiſts, in the preſent Caſe, the youngeſt 
Son of Jon Dorrel may be able to take for ought appears to the contrary ; 
and therefore I think that this latter Part of the "Truſt being lawful will ſup- 
port the legal Eftate in the Truſtees ; and here he put the Caſe ſupra of 
Carrick ver. Errington, and ſaid, that, according to the Reſolution in this 
Cafe, the Lands in Queſtion cannot be in the Heirs at Law, but in the 
Truſtees ; becauſe here is a Truſt for a Son of John Dorrel, who was not a 
Papiſt, as well as for other Children yet unborn ; ſo that the Plaintiffs have 
no Title to recover in this Action, but have miſtaken their Remedy; for 
if they have any, it ſeems to be by Bill in Equity againſt the Truſtees for 
an Account of the Profits; and it is certain, m the above-mentioned Caſe, 
that the Eſtace could not veſt in the Remainder-man, becauſe he being then 
in by Purchaſe, it could never be afterwards deveſted for the Benefit of ſuch 
Child as 4. ſhould happen to have; but he ſaid, that he did not give this as 
his abſolute Opinion, but only to point out the Difficulties which ſtuck with 
1 : It was adjourned, and no farther Proceedings were had 
t In. 
Pelbam ver. A Mortgage was made to a Papiſt, who aſſigned to a Proteſtant for a 
3 full Conſideration; an Ejectment was brought againſt the Aſſignee by 2 
1729. ſubſequent Mortgagee, who recovered by Ka: of the Diſability of the firſt 
Mortgagee ; all this appeared upon a Bill brought in Chancery; and my 
Lord Chancellor was of Opinion, that a Mortgaze to a Papilt is void ; but 
in this Caſe the Aſſignment to the Proteſtant, and the Trial in EjeQment, 
- were both before the 3 Geo. 1. cop. 18. which, were it otherwiſe, would 
it {ſeems have made an Alteration, 
On Lord De. Ina Caſe which came on before my Lord King in the Court of Chancery, 
ver's Will. it appeared that my Lord Dover was poſſeſſed of a long Term for Years, 
; and made his Will, and his Lady who was a Papiſt Executrix thereof; it 
was reſolved by my Lord Chancellor, that notwithſtauding the diſabling AQ 
119 12 %. 3. cap. 4. the Teri vetted abſolutely in her, and that this was 
not a Purchaſe within that Act; and he faid, that a Papiſt may be Tenant 
in Dower, or by the Curteſy ; becauſe in all theſe Caſes it is by Operation 
of Law, and not by any Act of the Party, that the Eſtate comes to him. 
Hallam ver. It hath been adjudged, that a Papiſt may deviſe to a Proteſtant ; in 
Bringlee, which Caſe it was agreed, that where an Anceſtor dies ſeiſed of an Eſtate 
in C. B. of Inheritance, it deſcends upon and veſts in his Heir, (though a Papiſt) 
for the Benefit of his Heirs, and that the next Proteftant a-kin has only a 
— to the Perception of the Profits during the Non- conformity of the 
eir. | 
Smith ver. Upon the Marriage of Mr. Paine with one Mrs. Gage, Lands in the 
Read, Trin. County of Surrey were ſettled and conveyed to the Uſe of the Huſband 
12 Geo. 2. and Wife for their Lives, and the Life of the Survivor of them; then 
to the Uſe of the firlt and every other Son in Tail, Remainder to the 
| right 
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right Heirs of the Huſband ; the Marriage took Effect, but Mr. Paine the * Page 800 


Hulband died in the Life-time of Mrs. Paine, without leaving Iflue, having 
firſt deviſed all his Lands to his Wife and her Heirs. In 1730, Mrs. 
Paine the Wife deviſed all her Real Eſtate to the Defendant, ſubject to a 
few Legacies mentioned in her Will, but lived and died a Papiſt; but that 
being difkcult to prove at Law, the Plaintiff Mr, Smith who had married 
Elix. Paine, Heir at Law to Mr. Paine, he and his Wife filed their Bill 
againſt the Defendant to ſer aſide the Marriage-Settlement and Will of Mr. 
Paine the Huſband, under which Mrs. Paine claimed ; and 1n particular 
prayed, that the Defendant might diſcover whether Mrs. Paine the Wite, 
under whoſe Will he claimed, was a Papiſt or not. To which the Defendant 
pleaded the Statute of 11 & 12 V. 3. cap. 4. Upon arguing this Plea it was 
inſiſted upon for the Defendant, that it was a ſtanding Rule in this Court, 
that no Perſon was bound to diſcover what might ſubje& him to the Penalty 
of an Act of Parliament; that the Stature of 11 & 12 V. 3. cap. 4. was 2 
penal Law, and the Party, who would take Advantage of ſuch Law, would 
never be aſſiſted in a Court of Equity, which never afliſts a Forfeiture ; he 
who would claim any Thing forfeited, muſt make out the Forfeiture him- 
ſelf ; for no Perſon ſhall be obliged to diſcover a Fact that would be a For- 
feiture of his own Eſtate. If a Copyholder commits Waſte, it is a Forfeiture 
of his Eftate to the Lord of the Manor; but if the Lord of the Manor comes 
into this Court for a Diſcovery, whether the Copyholder has been guilty of 
Waſte or not, the Copyholder is not bound to anſwer ; for no Law in the 
World obliges a Man to accuſe himſelf ; if an Eſtate is given to a Woman 
durante viduitate, ſhe is not bound to diſcover whether ſhe is married or not; 
becauſe the Diſcovery of that Fact might be the Loſs of ber Eſtate. That 
Diſabilities and Forfeitures were of the ſame Nature; that a total Incapacity 
or Diſability to hold at all, (which is the Caſe of Papiſts) was certainly as 
much a Penalty, as a Forfeiture of an Eſtate which the Party before was 
capable of holding; that as Mrs. Paine would not have been obliged in her 
Life-time to diſcover whether ſhe was a Papiſt or not, the Defendant who 
claims under her ought not to be obliged to diſcover it. On the other Hand 
it was inſiſted by the Counſel for the Plaintiff, that it was not their Buſineſs 
to examine, whether the AQts of Parliament made againſt Papiſts were hard 
Laws or not, they were Laws, and that was ſufficient for their Purpoſe ; 
that this was not the Caſe of a Forfeiture, . but it was to diſcover a FaQ, 
which if true, the Eftate was never in Mrs. Paine, becauſe the Act of Par- 
liament makes all Papiſts abſolutely incapable of being Purchaſers ; if ſhe 
was a Papiſt, the Eſtate never veſted in her; and as the was not capable of 
holding it, the could not give it away to the Defendant, therefore could 
never forfeit the Eſtate ; for no Perſon can be ſaid to forfeit an Eſtate he 
never had. An Alien is incapable of holding Lands at Common Law, yet 
he is obliged to diſcover whether he is an Alien or not ; and his Diſcovery 
of that Fact, whether he is ſo or not, can never be a Forfeiture of his Eſtate, 
becauſe he never had a Right to it; ſo in Caſe of a Baſtard who is nullius 
filius, and incapable of claiming Lands by Deſcent ; he ſhall diſcover whe- 
ther he is ſo or not, for the ſame Reaſon; ſo a Perſon claiming under a 
Bankrupt, whoſe Goods are veſted in the Aſſignees of the Commiſſion of 
Bankruptcy for the Benefit of Creditors, muſt diſcover whether the Per- 
ſon, under whom he claims, was a Bankrupt or not at the Time of 
the Conveyance: That all theſe Caſes depend upon the ſame Reaſon, 
and were no Forfeitures, becauſe the Eſtates were never in them; fo 
if Mrs. Paine was a Papiſt, ſhe was incapable of having the Eſtate herſelf, 
and could not give it away; and therefore the Defendant could never 
forfeit it, becauſe the Eſtate was never in him. But my Lord Harawicke 
was of Opinion, that the Defendant was not obliged to diſcover whe- 


ther Mrs. Paine was à Papiſt or not; that there is no Rule better eſta- 
| bliſhed 
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what may ſubje& him to the Penalty of an Act of Parliament; no Perſon 
can doubt whether this Act is not a Penal Law, and whether the Clauſes re- 
lating to Papiſts are not Diſabilities or Incapacities, impoſed by way of 
Penalty upon all Perſons exerciſing that Religion. It is objected, that this 
is not the Caſe of a Forfeiture, becauſe the Eſtate was never veſted, and 
therefore can never be deveſted ; yet it all falls under the ſame Reaſon ; and 
an Incapacity or Diſability to hold at all by Act of Parliament, is certainly 
as much a Penalty as the Forfeiture of an Eſtate by a Perſon who had a 
Right to enjoy it before the Forfeiture, That if a Bill is brought againſt 
the Perſon for a Diſcovery, whether he is a Papiſt or not, he is not bound 
to diſcover ; and where is the Difference between him and the Perſon 
claiming under him? Here is a Diſability impoſed by Parliament, by way 
of Penalty, upon a particular Set of Men upon the Account of their Relj. 
gion, the Diſcovery of that Fact ſubjects them to a Penalty; and this is 
not like the Caſe of an Alien or Baſtard, who are incapable by the general 
Laws of the Land to inherit ; beſides, what ſways with me much, is the 
great Inconvenience that would follow, ſhould this Plea be diſallowed ; we 
thould have nothing in this Court but Bills of Diſcovery, whether ſuch and 
ſuch Perſons were Papiſts or not, and no Body knows what Confuſion would 
follow; therefore the Plea mutt be allowed. 
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1. In what Manner a general Pardon by Parliament is 
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(H) The Effects and Conſequences of a Pardon, and 
to what the Party ſhall be reſtozed. 809. 


*(A) By whom to be granted. Page $02 


HE Power of pardoning Offences is inſeparably incident to the Crown ; Show, 284. 
and this High Prerogative the King is intruſted with upon a ſpecial 
Confidence, that he will ſpare thoſe only whoſe C:ſe, could it be foreſeen, 
the Law itſelf may be preſumed willing to have excepred out of its general 
Rules, which the Wiſdom of Man cannot poſlibly make ſo perfect as to 
ſuit every particular Caſe. | 
But it ſeems, that anciently the Right of pardening Offences within Co. Lit. 114. 
certain Diſtricts was claimed by the Lords of Marches and others, who had 3 Inſt. 233 
Jura Regalia by ancient Grants from the Crown, or by Preſcription. Bur 
now by the 27 H. 8. cap. 24. ſect. 1. it is enacted, That no Perſon or 
«« Perſons, of what Eſtate or Degree ſoever they be, ſhall have Power to 
«« pardon or remit any Treaſons or Felonies whatſoever, nor any Acceſſaries 
* to the ſame, nor any Outlawries for ſuch Offences, whether committed 
« in England or Wales, or the Marches of the fame, but that the King 
* ſhall have the whole and ſole Power and Authority thereof united and 
« knit to the Imperial Crown of this Realm, as of good Right and Equity 
it appertaineth,” 


(B) Jn what Caſes and foz what Offences it map 
be granted. 


T is laid down in general, that the King may pardon any Offence Plow. 487, 

whatever, whether againſt the Common or Statute Law, ſo far as the PR 134 
Public is concerned in it, after it is over, and conſequently may prevent a CE. 
popular Action on a Statute, by pardoning the Offence before the Suit is Yaugh, 334. 
commenced ; but it ſeems, that he cannot wholly pardon a Public Nuſance 
while it continues ſuch, becauſe ſuch Pardon would take away the only + 
Means of compelling a Redieſs of it; yet it is ſaid, that ſuch a Pardon will 
fave the Party from any Fine to the Time of the Pardon. 

But it ſeems agreed, that the King can by no previous Licence, Pardon Dav. 75. 
or Diſpenſation, make an Offence diſpuniſhable which is Malum in ſe ; as 5 Co. 35. 
being either againſt the Law of Nature, or ſo far againſt the Public Good** Co, a9. 
as to be ind ictable at Common Law ; and that a Grant of this Kind, tend- 
ing to incourage the doing of Evil, which is the chief End of Govern- 
ment to prevent, is plainly againſt Reaſon and the common Good, and 
therefore void. | 

And hence it hath been inſiſted, that the King's Grant to the Biſhop of, Hawk. 
Saliſbury and his Succeſſors, having the Cuſtody of a Priſon, that they ſhall P. C. 389. 
be quiet from all Eſcapes, which hath been (a) adjudged to be a good () 3-H. 7. 
Grant, is not Law; as being but a ſingle Inſtance, and contrary to this 15: Pl· 30. 
Rule; becauſe a Grant of this Kind, tending to make a Goaler leſs diligent 
in his Duty, by taking off the legal Puniſhment of his Negligence, is plaiuly 
againſt the common Good. 

But where a Thing in its own Nature lawful, is made unlawful by Parlia- 2 Hawkp. C. 
ment, as the Carrying Bell-metal, tc. out of the Realm, Importing Mer- 389, 390. 


. and ſeveral 
chand izes Authorities 


there cited, 


{ 


x2 © 0. MN 


chandizes in foreign Ships, Selling Wines beyond a certain Price, or with- 
out a Licence, Multiplying Gold, &c. Coining Money of a baſe Allay, Qc. 
it was formerly taken as a general Rule, that the King might diſpenſe with 
it, as to a particular Time or Place, or Perſon, ſo far as the Public was 
* Page 803 concerned in it; unleſs ſuch Diſpenſation could not but be attended with an 
Inconvenience, as the Introducing a Monopoly ; or Fruſtrating the End for 
which the Law was made; as the Licenſing a partioular Perſon to import 
foreign Cards or Wines, c. in which Caſes it was commonly taken to be 
void; alfo, where a Statute gives a particular Intereſt or Right of Action to 
the Party grieved, as the Statutes of Mortmain, thoſe againſt Maintenance, 
Forcible Entries, Carrying Diſtreſſes out of the Hundred, Eſcapes, &c. it 
has been always agreed, that no Charter from the King can bar the Right of 
the Party grounded on ſuch Starute ; alſo where a Statute is expreſs, that 
the King's Charter againſt the Purport of it, though with the Clauſe of Non 
ob ſtante, ſhall be void; it ſeems to have been always generally agreed, that 
regularly no ſuch Clauſe could diſpenſe with it. | 
2 Hawk. Alſo it ſeems to be agreed, that no Diſpenſation of any Statute except 
P. C. 391. the Statutes of Mortmain, was of any Force, without a Clauſe of Non ob- 
ante; neither is ſuch Clauſe of any Effect at this Day; for it is declared 
and enacted by 1 W. & M. /efſ. 2. cap. 2. that no Diſpenſation by Non ob- 
flante of or to any Statute, or to any Part thereof, be allowed ; but that the 
fame ſhall be held void, except a Diſpenſation be allowed in ſuch Statute ; 
but it is provided, that no Charter, Grant or Pardon, granted before 2 3d 
of October 1699 ſhall be any Ways invalidated by that Act, but that the 
ſame ſhall be and remain of the ſame Force, and no other, as if the ſaid 
Act had never been made. 
Plow. 489. The King can by no Charter whatſoever bar any Right of Entry or Ac- 
2 Rol. Abr. tion, or any legal Intereſt or Benefit before veſted in the Subject; and there- 
778. fore it ſeems clear, that he cannot bar any Action on a Statute by the Party 
_ wen grieved, nor even a popular Action commenced before his Pardon, nor a 
23. 134. Recognizance for the Peace before it 1s forfeited. 
a: Neither can the King pardon an Appeal, except only where it is carried 
Þ. * . on at his Suit, after a Nonſuit ; and therefore if a Perſon attainted, on an 
+ th Appeal carried on at the Suit of the Party, get the King's Pardon, he muſt 
ſue a Scire 2 againſt the Appellant before the Pardon ſhall be allowed. 
2 Hawk. And if the Appellant appear on the Scire facias, he may pray Execution 
p. C. 392. notwithſtanding the Pardon; but if the Sheriff return a Scire facias, or two 
N:hils, and the Appellant appear not on Demand ; or if he return the Ap- 
pellant dead, the Appeilee ſhall be diſcharged ; but ſome have holden, that 
in this laſt Caſe a Scire facias thall go againſt the Heirs of the Deceaſed. 
Hawk. But there is no Need of any Scire facias againſt the Lord by Eſcheat, be- 
b. C. 392. cauſe the Pardon no Way tends to reverſe the Attainder whereon the Title 
of Eſcheat is founded. 
Hawk P. C. If ſeveral Perſons be outlawed on an Appeal, and one gets his Pardon 
293. allowed on the Non- appearance of the Appellant, on a Scire facias, it ſeems 
that the Reft can take no Advantage thereof, but muſt ſue their Scire factas, 
Sc. in the ſame Manner as if there had been no ſuch Default. 
But for this It hath been flrongly holden, that the King may pardon the Burning of 
13 the Hand on a Conviction of Mar ſlaughter on an Appeal, as being no Part 
393. of the Judgment at the Suit of the Party, but a collateral and exemplary 
Puniſhment inflicted by Statnte, and intended only by way of Satisfaction 
to the Public Juſtice, like the finding of Sureties by one convicted on the 
g eo. 51, Statute againſt Treſpaſſers in Parks. 
Latch 190. A Pardon will not only diſcharge any Suit in the Spiritual Court ex 
Cro. Eliz, officio, but alſo any Suit in ſuch Court ad inſtantiam partis pro reformatione 
634. morum, or ſalute anime, as for Defamation or laying violent Hands on a 
Hob, 83. Clerk, Sc. and if the Time, to which the Pardon has Relation, be 


Cro, Jac.335 prior to the Award of the Coſts to the Party, or as it is generally _— 


2 Hawk. 
P. C. 394. 


CCF i 
if it be ſubſequent to the Award, but prior to the Taxation, it ſhall diſ- 
charge them, but not if it be ſubſequent to the Taxation; and the ſame 
Rule holds as to Coſts taxed to the Party grieved on a Contempt in a Court 
of Equity; but guere as to Coſts taxed by the Prothonotary on an Attach- 
* ment ; for they are not given by the Court of Courſe, but the Offender * Page 804 
ſubmits only to pay them by way of Compoſition. 

If a Perſon be impriſoned on an Excommunicato capiendo for Non-pay- jon, 229, 
ment of Coſts, and the King pardons all Contemps, it is faid, that he 2 Rol. Abr. 
ſhall be diſcharged without any Scire facias againſt the Party, and that the 178. 
Party muſt begin a-new to compel a Payment of the Coſts ; becauſe the conjenrgy, 
Impriſonment was grounded on the Contempt, which is wholly pardoned. OO 6g. 

But no Pardon will diſcharge a Suit in the Spiritual Court, any more 
than in a Temporal, for a Matter of Intereſt or Property in the Plainriff ; e — 
as for Tithes, Legacies, Matrimonial Contracts and ſuch like; alſo it is Cro. Car. 
agreed, that after Coſts are taxed in a Suit in ſuck Court at the Proſecution 46-7. 
of the Party, whether for a Matter of private Intereſt, or pro reformatione f There can 


 morum, or pro ſalute anime, or for Defamation, Ee, they ſhall not be diſ- OY Hon "a 
charged by a ſubſequent Pardon. a er 
ſiaſtical 


Courts, to compel Marriage by Reaſon of any Contract, c. 26 Geo. 2. c. 33 f. x3. 


If the Offence be pardoned after Coſts taxed, and then the Defendant 2 Rol. Abr. 
appeal, and the Superior Court give new Coſts for or againſt him, ſuch 304. 
Coſts ſhall not be avoided ; — the Coſts in the firſt Suit being taxed 2 
before the Pardon, and therefore not avoided by it, the Appeal was proper * 
for determining whether they were well given or not, and conſequently 
Coſts were as properly given on ſuch Appeal as in any other Caſe; but if 
the Offence be pardoned, pending an Appeal, and the Pardon relate to a 
Time precedent to the Award of the Coſts, and then the Appellant deſert 
his Appeal, and the Court award Coſts againſt him in reſpect of ſuch De- 
ſertion, it ſeems that he may have a Prohibition; becauſe the Pardon, 
having diſcharged the Coſts of the firſt Suit, made the Appeal to be of no 
Purpoſe. . | 

By the 12 @ 13. z. cap. 2. ſect. 3. No Pardon under the Great Seal 
** ſhall be pleaded to an Impeachment by the Commons in Parliament.“ 


(C) Where a Pardon is grantable of common 
Night. 


Y the Statute of Chouceſter, cap. . it is enacted, . That if it be found ainſt. 316. 
by the Country, that a Perſon tried for the Death of a Man did it in 
his Defence, or by Misfortune, then, by the Report of the Juſtices to 
the King, the King ſhall take him to his Grace, if it pleaſe him.“ 

But it ſeems to be ſettled at this Day agreeably to the antient Common a Hawk p. C. 
Law, in Affirmance whereof this Statute was made, that in ſuch a Caſe, or 380, 381. 
where one indicted of Homicide ſe defendendo confeſſes the IndiQtment, if 
the Party cauſe the Record to come into Chancery, the Chancellor will of 
Courſe make him a Pardon without ſpeaking to the King, and that by ſuch 
Pardon the Forfeiture of Goods may be ſaved ; for theſe Words, if it Mall 
Pleaſe the King, ſhall be taken as ſpoken only by way of Reverence to him, 
and not intended to make ſuch a Pardon diſcretionary. Burt if the Party be 
found to have fled, it is made a 2»ere, if the Pardon fave the Forfeiture 
for the Flight ; for that is not grounded on the Homicide, but on the Con- 


tempt of the Law. 
if 
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3 Inſt. 129. If an Approver convict all the Appellees, whether by Battle or Verdict, 
2 Hawk. the King ex merito juſtitie ought to pardon him as to his Life, and alſo 
7d. Tig. give him his Wages from the Time of the Appeal to the Time of the 
p. C. 233. Conviction. Fa 
* Page805 Buy the 4 & 5 W.& M. cap. 8. it is enacted, That if any Perſon or 
| * Perſons out of Priſon ſhall commit any Robbery, and afterwards diſcover 
« two or more who then had or afterwards ſhall commit any Robbery, fo 
« as twoor more of them ſhall be convicted, any ſuch Diſcoverer ſhall be 
« intitled to a Pardon for all Robberies committed before the Diſcovery, 
« which alſo ſhall bar an Appeal. | 
And by the6& 7W & M. cap. 17. it is enacted, That if any Perſon 
« or Perſons out of Priſon ſhall be guilty of clipping, coining, counter- 
« feiting, waſhing, filing or otherwiſe diminiſhing the Coin of this Realm, 
« and afterwards diſcover two or more who then had or afterwards ſhall 
% commit any of the ſaid Crimes, ſo as two or more of them ſhall be con- 
1% victed, any ſuch Diſcoverer ſhall be intitled to a Pardon for all his Crimes 
« committed before the Diſcovery.” | 
By the 10 & 11}. z. cap. 23. (which excludes Clergy from thoſe who 
ſhall in any Shop, Ware-houſe, Coach-houſe or Stable, privately ſteal any 
Goods, c. of the Value of 55. though ſuch Shop, tc. be not broken 
open, and though no Perſon be therein, or ſhall aſſiſt, hire or command any 
Perſon to commit ſuch Offence,) If any Perſon or Perſons ſhall. commit 
« any Burglary, Houſe-breaking or Felony, in ſtealing of any Horſe or 
« Horſes, or any Money, Wares or Goods from whom Clergy is by that 
« AQ taken away, and being out of Priſon ſhall diſcover two or more, 
% who then had or after ſhall commit any ſuch Felony, and ſhall be con- 
« yicted thereof, or cauſe to be diſcovered and apprehended two or more, 
* who ſhall be convicted as aforeſaid, every ſuch Diſcoverer ſhall be intitled 
to a Pardon for the Felonies aforeſaid committed before ſuch Diſcovery, 
n | 
And by the 5 Ann. cap. 31. it is enacted, That every Perſon who ſhall 
ebe guilty of Burglary, or of the felonious Breaking and Entering a Houſe 
*« in the Day-time, and after ſhall diſcover two who ſhall have committed 
« ſuch Felony, ſo as they be convict, c. ſhall have 40 J. and a Pardon 
«< of all Felonies, except Murder, &c.” 


py / 


ö 


(D) Of the Ualiditp of a Pardon: and herein by 
what Wozds Treaſon, Murder, Pelonp and other 
Offences, map be pardoned; and herein of Par- 
dons by Implication, and where the King ſhall be 
faid to be deceived in his Gzant thereof. 


Yelv. 43,47. V is laid down as a general Rule, that wherever it appears by the Recital 
Cro,Jac. 18, | of the Pardon, that the King was miſ-informed, or not rightly apprized 
34» 548. b. both of the Heinouſneſs of the Crime, and alſo how far the Party ſtands 


97 Abr. convicted upon Record, the Pardon is void, upon a Preſumption that it was 


Pyerz ga. pl. gained from the King by Impoſition, 
-. 26, Kaym. 
13. Sid. 41, 5 Inſt, 238. As 


| 1 

And upon this Ground it ſeems agreed, that if a Man attainted of Fe- 2 Hawk. 

lony get a Pardon, which doth not mention the Attainder, the Pardon J. C. 382-3. 

will be ineffectual ; alſo it hath been holden, that the Pardon of a Per- | 
ſon, convicted by Verdict of Felony is void, unleſs it recite the Indict- 

ment and Conviction; alſo it hath been queſtioned, if the Pardon of a 
Perſon barely indicted of Felony be good, without mentioning the In- 

* diQtment ; but it hath been adjudged, that ſuch a Deſect is ſalved by the » page 806 
Words frve indictatus frye non. | 8e 

It hath been holden, that antiently a Pardon of all Felonies included , Hawk 
all Treaſons as well as Felonies; and it ſeems to be taken for granted in P. C. 383-4. 
many Books, that ſuch a general Pardon is even at this Day pleadable Hal. Hiſt. 
to any Felony, except Murder, Rape, and Piracy ; and that the onl P. E. 466. 
Reaſon why it may not alſo be pleaded to Murder and Rape is, becauſe bo = 
13 R. 2. (Fat. 2. cap. 1. 16 K. 2. cap. 6.) requires an expreſs Mention 43. 
of them; and that the only Reaſon why it is not pleadable to Piracy is, 
becauſe it is a Felony by the Civil Law only. 

By the 27 E. 3. cap. 2. it is enacted, That in every Pardon of Felony 
« granted at any Man's Suggeſtion, the Suggeſtion and the Name of him 
„ that makes it ſhall be compriſed ; and if it be found untrue, the Charter 
„ ſhall be diſallowed ; and the Juſtices, before whom the Charter ſhall be 
«* alledged, ſhall inquire of the ſame Suggeſtion, and, if they find it untrue, 

« ſhall diſallow the Charter.” | 

No Pardon of Felony ſhall be carried beyond the expreſs Purport of it; 6 Co. 13. 
and therefore if the King, reciting an Attainder of Robbery, pardon the 2 Hawk, 
Execution, he thereby neither pardons the Felony it ſelf, nor any other C. 384. 
Conſequence of it beſides the Exccution. 

It is enacted by 2 E. 3. cap. 2. That Charters of Pardon of Manſlaughters à Hawk, 

/hall not be granted but where the King may do it by his Oath, that i: 10 ſay, P. C. 385-6, 
where a Man ſiayet another in his own Defence, or by Misfortune; neither and ſeveral 
is there any Precedent in the Regiſter of the Pardon of any other Homicide, 2 
but ſuch as is done either in Self. deſence or by Miſ- adventure, or by Infants, ; 
or Madmen ; and from hence me have diſputed the King's Power of par- 
doning any other Homicide ; but this 1s contrary not only to the general 
Tenor of the Books, but alſo to the plain Purport of 13 Rich. 2 flat. 2. cap. 
1. which reciting that Treaſons, Murders and Rapes, had been frequently 
committed, becauſe Pardons had been eaſily granted in ſuch Caſes, enacteth, 
„% That no Pardon ſhall be allowed for Murder, or for the Death of a Man 

„ ſlain by Await, Aſſault or Malice prepenſed, Treafon or Rape of a Wo- 
„ man, unleſs the ſame Murder, Ec. be ſpecified in the ſame Charter; 
« and if the Charter of the Death of a Man be alledged before any Juſtices, 
« in which it is not ſpecified that the Party was murdered or ſlain by Await, 
« Aſſault or Malice preꝑenſed, the ſame Juſtices ſhall inquire by a good 

* Inqueſt of the Viſne where the Deaz was flain, if he were murdered or 
„ flain by Await, &c. and if they find that he was murdered or ſlain by 
« Await, Cc. the Charter ſhall be diſallowed.” 

It hath been formerly often adjudged, that Murder might be pardoned gid. 366, 
under the general Deſcription of a felonious Killing, with a Claute of Non Show, 293. 
obſlinte, but by 1 V. & M. ſeff.. 2. cap. 2. it is declared, That no Diſpen-Naling 24- 
ſat on by Non obſtante of or to any Statute all be allowed. 3 Med, 27; 

But Pardons of Manſlaughter remain as they were at Common Law; and 2 Keb. 363, 
therefore the Pardon of the felonious Killing of F. S. may be pleaded to an 4rs. 
Inditment of Manſlaughter in killing him; but where ſuch a Pardon is | pre 38 
pleaded to a Coroner's Inqueſt of Manſlaughter, the Court may refuſe to 
allow it, till the Fact be found Manſlaughter by a Jury directed by a higher 
Court. 

If a general Act expreſly pardon Petit Treaſons, and except Murders, it Dyer 80. pl. 
cannot be avoided by indicting a Perſon guilty of Petit Treaſon for Murder _ 35: Pi. 
only, om'tting the Word Proditorie ; for the leſs Offence being i cuded n Zo, 13. 

Vor. III. 3 M che | 
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the greater is pardoned by the Pardon of it ; and therefore ſuch an Exception 

of Murder is to be intended of ſuch Murder only as is ſpecially ſo called, 

and-doth not amount to Petit Treaſon, „ 
Lev. 8, 120. Neither doth the Exception of Murder in a general Act of Pardon of 
all Felonies extend to a Felo de ſe; for rhough his Offence be in Strictneſs 
Keb. 66, Murder; yet in common Speech, according to which Statutes are com- 
pa ego? monly expounded, it is generally underſtood as a diſtinct Offence, the 

Se 90] Word Murder ſeeming prima facie to import the Murder of another. 

Plow. 401. lt is ſaid, that a general Act of Pardon of all Felonies, Miſdemeanors 
Cole's Caſe. and other Things done before fuch a Day, pardons a Homicide from a 
— * Wound before the Day, whereof the Party died not till after; becauſe the 
—— pl. Stroke being pardoned, the Effects of it are conſequently pardoned +, 


65. + If the | | 
Felony has its Commencement before the Pardon takes place, but not its Completion, the Par- 
don ſhall operate in Favour of the Priſoner, as it would have done had the Felony been compleat 
before the Pardon, This is the true Senſe of the Doctrine in Cele's Cafe, Nicholas's Caſe 1748. 
Foſt. 64.—But if a Man gives a Stroke, or Poiſon, (which, till Death enſues upon it, is only a 
Miſdemeanor) and a Pardon is granted of all Miſdemeanors, &c. but not of Murder or Poiſoning, 


and aſterwards the Party dies, the Felony is not pardoned. Id. 


Lev. 106. It is faid, that a Pardon of all Miſpriſions, Treſpaſſes, Offences and 
_ , Contempts, will pardon a Contempt in making a falſe Return, and a 
N Striking in Heftminſler-Hall, and Barratry, and even a Premunive ; alfo 
it is laid down in general, that it will pardon any Crime which is not 

: Capital. | 
2 Hal. Hiſt. If 4 be indicted of Piracy, and refuſing to plead hath Judgment of Paine 
P. C. 252. fort & dure, and by the General Pardon Piracies are excepted, but the Judg- 
cited from ment of Paine fort & dure is pardoned by the general Words of all Con- 
Dyer 3084 a. tempts; guære whether he may be arraigned for any other Piracy ; but by 
| the better Opinion, he may be arraigned of any other Piracy committed 

before that Award, 


(E) Whether a Pardon map be conditional. 


un T ſeems agreed, that the King may extend his Mercy on what Terms he 
Fagan 1] pleaſes, and conſequently may annex to his Pardon any Condition that 


b. 2 Hawk, 
P. c rr he thinks fit, whether precedent or ſubſequent, on the Performance where- 


of the Validity of the Pardon will depend. 
Moor pl. Alſo it hath been held, that in every Pardon for a Capital Offence, 
662, where the Party was obliged to give Security, there is a Condition in 
Law annexed to ſuch Pardon, ſo that if he forfeits ſuch Recognizance, 
his Pardon becomes void, and he may be taken and executed on the firft 
1 Perſons Judgment 4. | | 


pardoned of f 
Felony may be bound to their good Behaviour for ſeven Years, 5 W. & M. c. 13. which vide 


Fel, Sog. 


F) UUho may take Advantage of a Pardon, and to 
whom it thail be ſaꝛd to extend. 


Otwithſtanding all Felonies are ſeveral, yet the Pelony of one Man 


Cro, Eliz. a 
may be ſo far dependant on that of another, that the Pardon of the 


30, 31, 

Dyer 34. pl. one will neceſſarily enure to the Benefit of the other; as where the Prin- 
„„ cipal is allowed his Pardon before his Conviction, in which Caſe the Acceſ- 
; * ſary 
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ſary may by a neceſſary Conſequence take Benefit of it; becauſe he cannot 2 Hawk, 
be arraigned till the Principal is convicted. | P. C. 387. 
Where a Man is bound to the King as Surety for another's Debt, it is 2 Hawk. 
clear, that the Diſcharge of the Principal is a Diſcharge of the Surety ; but P. C. 387. 
where a Man is bound to the King for another's Performance of a future 
AR, the Diſcharging of the other from ſuch future Act will not diſcharge 
the Surety ; but guere if both had been bound, and the Subject no Way 
intereſted in the Matter. 1 
The Pardon of A. B. and C. of all Felonies by them done, without * 34 pl. 
adding or any of them, is void; for it ſuppoſes them jointly guilty, and , Hawk. 
extends to none but joint Felonies, whereas all Felony is ſeveral in each P. C. 388. 
Offender, and cannot be joint, 


—_—_ 


„(G) Jn what Manner a Pardon is to be taken. page 808 
Advantage of: And herein, | 


1. In what Manner a general Pardon by Parliament is to be taken 
Advantage of. | 


EREIN we muſt firſt obſerve a Difference between a Pardon by Parlia- 2 Hawk. 
H ment and that under the Great Seal; that as to a Pardon by (a) Par- F. C. 396. 
liament, the ſame cannot be waived, becauſe no one by his Admittance can () That a 
give the Court a Power to puniſh him, where it judiciouſly appears there is * 
no Law to do it; but a Man may waive a Pardon under the Great Seal, by not be taken 
pleading other Matter, without taking any Notice of it. Advantage 

of, unleſs it 
be taken out and pleaded under the Great Seal, Keb. 707. 


If the Body of a General AQ of Pardon either except divers Perſons. by 2 Hawk, | 
Name, or except all who come under a general Deſcription, as all who P Iy Ln 
adhered to J. S. the Court is not bound (neither ought it, as ſome ſay,) to 8 45 
give any one the Advantage of it; unleſs he plead it, and ſhew, in the firſt there cited. 
Caſe, that he is not one of the Perſons excepted, and in the other, that he 
is not included in ſuch Deſcription ; neither will it be ſafe for him, if he 
be of the ſame Name with one of thoſe excepted by Name, to aver, that 
he is not one of the Perſons excepted by Name, without adding, that he is 
a different Perſon from ſuch other of the ſame Name. But if the Body of 
the Statute except one Perſon only, or if it be general as to all, and after- 
wards ſome be excepred in the Proviſoes, it may be pleaded, as ſome ſay, 
without any Averment that he who pleads it is not one of the- Perſons ex- 
cepted, &c. and the Exceptions ought to be ſhewn on the other Side. 

Alſo where a General Act of Pardon excepts certain Kinds of Crimes, IS | 
there is no need to aver, that the Crime whereof a Perſon is indicted is not 4p, 
one of ſuch excepted Crimes, but the Court ought judicially to take Notice Cro, Car. 
whether it be excepted or not. 449. 72 

Alſo where ſuch a Statute excepts only one particular Perſon, it hath been Moor 62 
ſaid, that there is no need of an Averment that a Perſon indicted is not ce. * 

ſuch Perſon, but that the Court is to take Notice whether he be or not f. 2 jon. 26. 
An At of 
Grace does not diſcharge the Forfeiture of Twenty-five Pounds to the City of nana? for acting 
as a Broker without Licence, Ludlam v. Lopez. M. 9 Geo, Stra. 529.—An AQ of Grace 
does not extend to Penalties given between the Informer and the Poor of the Pariſh, Howell v. 
Famer, T. 21 Geo. 2. tra, 1272. | 


3Ma- E 
| | * 
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2. In what Manner a particular Pardon under the Great Seal is to be taken 


Advantage of, | 
oro. Eliz, The Party, as hath been obſerved, muſt inſiſt on the Benefit of this Kind 
153, of Pardon ; and therefore it hath been held to be Error, to allow a Man the 


Benefit of a Pardon under the Great Seal, unleſs he plead it, 2 
2 Hawk. He who pleads ſuch a Pardon ought to produce it (a) Sub pede fill be- 
5. C. 397. cauſe it is preſumed to be in his Cuſtody, and the Property of it belongs to 
© Rs oP yet if a Man plead ſuch Pardon without producing it, it ſeems, that 


j ſ i . . | > "oe 4 ; 
bs 2 the Court may indulge him a farther Day to put in a better Plea. 


fhew the Ex- 
emplification of the Pardon. Nc. becauſe ſuch Exemplification is expreſly within the 13 Eliz. c. 


6. 5 Co. 33. Carth. 138. cited. 


2 Inſt. 240, If there be a Variance between the Pardon and Record of Conviction, 
Keilw, 58. c. yet if there be no Repugnancy to intend that the ſame Perſon is 
_ Rep. meant in both, it, may be ſupplied by a proper Averment ; as if he be 
Dyer Ty called J. S. Gentleman in the one, and J. S. Yeoman in the other; or B. 
the Father in the one, and B. the Son of . in the other; or if the 
® Page 809 * Stroke which cauſeth the Death of J. S. &c. be ſuppoſed to have been 
given on the ſecond of Auguſt in the one, and on the third in the other; al- 
15 if ſuch variant Pardon be pleaded without ſuch Averment, the Court 
f may give the Party a farther Day to perſect his Plea. 41 
2 Hawk, It ſeems that ſuch Pardon cannot be pleaded after the General Iſſue, un- 
p. C. 398. leſs it be of a Date ſubſequent to the Pleading of it; becauſe the making 
Defence, without taking any Notice of the Pardon, ſeenis to amount to a 
Waiver of it; and guere if a Pardon can be pleaded at the ſame Time with 
| the Geueral Iſſue. | 
2 Hawk: The Party is not bound to lay the Streſs of his Caſe on any particular 
P. C. 398. Clauſe of the Pardon, but may take Advantage of the Whole. 
a Hawk, After an Amerciament in the King's Bench is eftreated into the Exche- 
p. C. 398, quer, and the Party hath infiſted on a Pardon there, and being denied any 
Benefit of it, he may be brought by Habeas Corpus cum cauſa to the King's 
Bench, becauſe the Record remains there, and pleads his Pardon ; and it it 
be adjudged ſufficient, have a Superſedeas to the Barons. 
Plow. oz, While the Statute 10 E. 3. cap. 2. ſtood in Force, no Pardon of (5) Fe- 
sid. 41, lony could be allowed, without a Writ of Allowance, teſtifying that the 
Raym. 13. Party had found Sureties according te that Statute; but this is now re- 
Carth. 3 pealed by 5 C6 V. 3. cap. 1 3. which provides, That the Juſtices, be- 
— Oge fore whom a Pardon of Felony ſhall be pleaded, may in Diſcretion re- 
anyNecefſity ** mand or commit the Party to Priſon till he ſhall enter into a Recogni- 
for fach „ zance, with two ſufficient Sureties, for the good Behaviour for any 
Vrit upon a Time not exceeding ſeven Years ; provided that, if ſuch Perſon be an In- 
—— of 4 fant or Feme Covert, it ſhall be ſufficient to find two Sureties, who ſhall 
Ez. © enter into a Recognizance for his or her being of the good Behaviour as 


Cro, Eliz. « eforeſaid +. 


$14. 
Noy 31. 

＋ There has not been any Inſtance ſince this Stat. (as it is ſaid) of the Court's requiring Recog- 
nizance for the good Behaviour of a Perſon pardoned for Murder, Rex v. Chetwynd. H. 17 Geo, 


2, Stra, 1203, | 


2 Jen. 55. The Judges may inſiſt on the uſual Fee of Gloves to themſelves and Of- 
— 452. ficers, before they allow a Pardon. | 

SW. 25. : £ | : 
3 Ind. 40. Where a Prifoner hath a Pardon to plead, and any Difficulty ariſe thereon, 
on a Par- the Court will of Courſe aſſign him Counſet f. 


don for a 97 : 
Miſgemeanor, the Defendant ſhall not be put to the Bar, nor plead it on his Knees, Rex v. Hales, 
*7. 2 Geo. 2. Stra. $25. Defendant in an Information for Maihem ſhall have the Benefit of 


an Act of Crace, though he did not inſiſt on it at his Trial; but ſhall pay Proſecutor full Coſts. 
eu V. Heirs, . 21 Geo, 24 I Wilſ. 214. (H) Th 
ES e 
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(H) The Effects and Conſequences of a Pardon, and 
to what the Partp ſhall be reſtozed. 


IT ſeems agreed, that a Pardon of Treaſon or Felony, even after an At- Hob. 67, Sr. 
tainder, ſo far clears the Party from the Infamy and all other Conſe- Moor 863. 

quences thereof, that he may have an Action againſt any who ſhall after- . 
wards call him Traitor or Felon, for the Pardon makes him as it were a new os BY 


Man. 
Alfo a Pardon reſtores a Man to his Credit, ſo as to enable him to be a * Hal, Hiſt. 
Witneſs ; but yet his Credit muſt be left ro the Jury. * —_ Y wide 
La: it. Evidence, 


ty to his Credit. 
But it hath been adjudged, that a Pardon is of no Manner of Force, as 2 Hawk, 
to this Purpoſe, till it have paſſed the Great Seal. a P. C. 395. 


2 


ſuch Convictions, Cc. were before or after the Seſſion; becauſe it appears 
to be the Intent of the Parliament that ſuch Crimes ſhall no Way be 
puniſhed, which cannot take Effect, if ſuch Convictions, &c. continue in 


Force, 


But as no Pardon from the King ſhall deveſt any Intereſt veſted in the _ = 


Subject + ; ſo neither ſhall it, without Words of Reſtitution, even deveſt , A 


any Thing from the King ; yet a Pardon prior to a Conviction ſhall prevent 3 Mod, 101, 


all Forfeitures of Lands or Goods, + Fide ante 


| | 808. n. 

It hath been adjudged, that the Releaſe of all Judgments and Execu- sid. 16). 
tions in a general Pardon extends to Debts due to the King hy Aſſignment Saund. 262, 
or Forfeiture ; and that it doth not reſtore them to him who aſſigned or for- Lev. 120, 
feited them, bur extinguiſhes them in the Hands of the Debtor. 


It ſeems agreed, that notwithſtanding the King's Pardon to a Simoniſt _ 87. 
« 104. 


coming into Church contrary to the Purport of 31 Eliz. cap. 6. or to an "oe" ogg 


Officer coming into his Office by a corrupt Bargain contrary to the Purport . Bulſt. es 
of 5 C6 E. 6. cap. 16. may ſave ſuch Clerk or Officer from any Criminal 97. , 
Proſecution in reſpe& of the corrupt Bargain; yet ſhall it not enable the 3 lnſt, 154, 
Clerk to hold the Church, nor the Officer to retain the Office, becauſe they 
are abſolutely diſabled by Statute. | 

A Reſtitution of Blood, in its true Nature and Extent, can only be by Co. Lit. 8. 
Act of Parliament; and therefore if a Man attainted be pardoned by AQ Hal. Hint 
of Parliament, ke is totally reſtored and inheritable to all Perſons ; but = P. C. 358 


| 
| 
| 
| 
' 
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he be pardoned by Charter, he may thenceforth purchaſe Lands, but car- 
not inberit his former Relations; for the King's Charter cannot alter or 
take away the Right of others, or reſtore the Relations that was loſt. 

Noy 170. If a Maa be attainted, and after pardoned by Charter, the Children born 

Co.Lit. 391. before ſuch Pardon ſhall not inherit; but if they fail, the Children born 

* after ſuch Pardon may inherit him; for the Pardon makes him capable of 

* 35" new Relations as well as of new Purchaſes, though all the old legal Benefits 

and Relations are loſt. | 

Hal. Hiſt, *F.eſtitutions by Parliament are of two Kinds; one a Reſtitution only in 

F. C. 358. Blood, which only removes the Corruption thereof, but reſtores not to the 
Party attaint, or his Heirs, the Manors or Honours loſt by the Attainder, 
unleſs ir ſpecially extend to it; the other is a general Reſtitution, not only 

| in Blood, but to the Lands, c. of the Party attaint. 

Hal. Hiſt. A Reſtituticn in Blood may be ſpecial and qualified ; but generally a 

P. C. 358. Reſtitution in Bload, is conſtrued liberally and extenſively. 3 

3 Inſt. 233. A. hath iſſue B. a Son, and is attaint of Treaſon and dies, B. purchaſeth 

Hal. Hiſt. Lands in Fee-ſimple, B. by Parliament is reſtored only in Blood, and en- 

F. C. 358-9. bled as well as Heir to A. as to all other Collateral and Lineal Anceſtors, 
provided it ſhall nat reſtore B. to any of the Lands of A. ſorfeited by the 
Attainder ; B. dies without Ifſue ; it was ruled, that the Lands of B. ſhall 
deſcend to the Siſters of A. as Aunts and Collateral Heirs of B. i, Be- 
cauſe the Corruption of Blood by the Attainder is removed by the Reſtituti- 
on. 2dly, Although the Words of the Act of Reſtitution be to reſtore 
B. only as Heir to A. c. yet this doth not only remove the Corruption, 
and reſtore him and his Lineal Heirs in Blood, but alſo his Collateral Heirs, 
and removes that Impediment which would have hindered the Deſcent ta 
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(A) Ot the Right to ſue in forma Pauperis, and the 

Manner ok Admittance. 811. 1 

(B) Whether a Defendant map be allowed to dc- 
fend,, as well as a Plaintiff to ſue in forma Pau - 

I1S. 12. f 
(C) In what Caſes to be ſo admitted. 813. 
1 R Caſes to be diſpaupered and to pay 
_ EO0US, 813. | | 


(A) Of 
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(A) Of the Right to ſue in forma Pauperis, and the 
Manner of Admittance, 


Y the 11 Hen. 7. cap. 12. it is enacted in the Words following, 
« Prayen the Commons in this preſent Parliament aſſembled, 
„that where the King our Sovereign Lord, of his moſt gracious 
«« Diſpoſition, willeth and intendeth indifterent Juſtice to be had and 
« miniſtered according to his Common Laws to all his true Subjects, as well 
to the Poor as Rich, which poor Subjects be not of Ability nor Power to 
* ſue according to the Laws of this Land, for the Redreſs of Injuries 
and Wrongs to them daily done, as well concerning their Perſons and 
their Inher:tance as other Cauſes ; for Remedy whereof, in the Behalf of 
<< the Poor Perſons of this Land not able to ſue for their Remedy after the 
„ Courſe of che Common Law, be it ordained and enacted, that every 
poor Perſon or Perſons, which have or hereafter ſhall have Cauſe of Ac- 
« tion or Actions againſt any Perſon or Perſons within this Realm, ſhall 
„have by the Diſcretion of the Chancellor of this Realm for the Time 
„being, Writ or Writs original and Writs of Subpzna, according to the 
Nature of their Cauſes, therefore nothing paying to your Highneſs for 
the Seals of the ſame, nor to any Perſon for the Writing of the ſame 
« Writs to be hereafter ſued ; and that the ſaid Chancellor for the Time 
1 1 aſſign ſuch of the Clerks, who ſhall do and uſe the Making 
« and Writing of the ſame Writs, to write the ſame ready to be ſealed; 
« and alſo learned Counſel and Attarnies for the ſame, without any Re- 
ward taking therefore; and after the ſaid Writ or Writs be returned, if 
„it be before the King in his Bench, the Juſtices there ſhall aſſign to the 
« ſame poor Perſon or Perſous Counſel learned, by their Diſcretions, which 
« ſhall give their Counſel, nothing taking for the ſame ; and likewiſe the 
« Juſtices ſhall appoint Attorney and Attornies for the ſame poor Perſon 
„ or Perſons, and all other Officers requiſite and neceſſary to be had for 
the Speed of the ſaid Suits to be had and made, which ſhall do their Du- 
« ties without any Reward for their Counſels, Help and Buſineſs in the 
« ſame ; and the ſame Law and Order ſhall be obſerved and kept of all 
« ſuch Suits to be made afore the King's Juſtice of his Common Place and 
« Barons of his Exchequer, and all other Juſtices in the Court of Record 
« where any ſuch Suir ſhall be.“ | 
Before a Perſon is admitted to ſue in forma Pauperis, he muſt have a * Page 812 
Counſel's Hand to his Petition, certifying the Judge to whom the Peti- Lil. Reg. 
tion is directed, that he conceives the Petitioner hath good Cauſe of Ac-33- 
tion; he muſt alſo annex an Affidavit to his Petition, that he is not worth 
51. all his Debts paid, except wearing Apparel and his Right to the Mat- 
ter in Queſtion, 
On a Motien to diſpauper a Perſon who was Plaintiff in an Action be- 2 Salk. 507, 
cCauſe he hath a Living of 401. per Amum ; Turton and Gould Juſtices were F. 2. 
againſt it, becauſe he ſwore he was in Debt more than it was worth; but 
Holt C. J. differed from them; for his being indebted, or his Eftate be- 
ing mortgaged, is xo Reaſon, it is enough that he has a conſiderable Eſtate 
in Poſſeſſion. , 
A Perſon admitted to ſue in forma Pauperis can ouly ſue in that Cauſe 70 Reg. 
for which he is admitted; ſo that if any other Cauſe ariſes, he mult ſue de * 


novo to be admitted, & /ic toties quoties. 


(B) Whe⸗ 


A PERK 


(B) Whether a Dekendant map be allowed to dekend, 
ag well ag a Plaintiff to ſue, in forma Pauperis. 


T ſeems that, after the Statutes which introduced Coſts, neither Plain- 

tiffs nor Defendants could ſue or defend in forma Pauperis ; for that 

would be a Means of depriving the other Party of the Cotts given him by 

Starute ; and as the above-mentioned Statute 11 H. 7. cap. 12. enables Per- 

ſors only to ſue as Paupey ; and as the Statute 23 H. 8. cap. 15. hereafter 

ſers forth, excepts only Plaintiffs who are Panpers from paying of Coſts, it 

ſeems that a Defendant cannot be admitted in a Civil Action to defend as 

(a) Paſch a.a Pauper. But it hath been (a) adjudged, that a Perſon may be admitted to 

Geo. 2. The gefend an Indictment in forma Pauperis for a Miſdemeanor, ſuch as a Con- 

Fing xs ſpiracy, keeping a diſorderly Houſe, &c. for in ſuch Proceedings there be- 

7 Sa. 64. ng no Coſts, the Judges have a diſcretionary Power of admitting or refuſing 
them by the Common Law. 

Alſo by the 2 Geo. 2. cap. 28. ſ. 8. it is enacted, That in cafe any 

« Perſon, arreſted and impriſoned by Virtue of any Writ of Capias or In- 

« formation relating to the Cuftoms, ſha!l make Affidavit before the 

* Judge or Judges of ſuch Court where ſuch Action or Information ſhall 

„be brought, or before any other Perſon commiſſioned by ſuch Court to 

* take Afﬀtdavits, that he is not worth, over and above his wearing Ap- 

« parel, the Sum of 51, (which Affidavit the ſaid Judge or Judges of ſuch 

* Court, and ſuch Perſon ſo commiſſiened, is and are hereby authoriſed 

* and required to take) and ſuch Perſon ſhall thereupon petition ſuch Court 

to be admitted to defend himſelf againſt ſuch Action or Information in 

% forma Pauperis, that then the Judges of ſuch Court ſhall according to 

« their Diſcretions admit fuch Perſon to defend himſelf againſt fuch Ac- 

tion or Information in the ſame Manner, and with the fame Privileges, 

as the Judges of ſuch Court are by Law directed and authoriſed to ad- 

mit poor Subjects to commence Actions for the Recovery of their Right; 

and for that End and Purpoſe it ſhall be lawful for the Judges of ſuch 

Courts to aſſign Council learned in the Law, and to appoint an Attor- 

ney and Clerk of ſuch Court to adviſe and carry on any legal Defence 

* that ſuch Perſon can make againſt ſuch Action or Information; which 

.* faid Counſel, Attorney and Clerk ſo aſſigned and appointed, is and are 

hereby required to give his and their Advice and Aſſiſtance to ſuch Per- 

** ſon, and to do their Duties, without Fee or Reward.” | 


®Page 813 (C) In what Cales to be lo admitted. 


Lil.Reg.633 IT is ſaid, that none ought to be admitted to ſue in forma Pauperis in 

fer I ill. an Action on the Caſe for Words. 

Mod. 268. Alſo it is ſaid, That a Perſon who ſues in forma Pauperis ought not 

per North, to have a new Trial granted him; becauſe having had once the Benefit 
2 of the King's Juſtice he ought to acquieſce in it +. | 

o+ Sed qu. If | 


— is not diſcretionary in the Court, and more eſpecially if the Plaintiff will conſent to pay the 
Colis ? 5 | 851 | Ago 


you. $6, And it is ſaid, that Paupers ought not to be admitted to remove Cauſes 
er Wort. 


0d. 244. Out of Inferior Courts but oughe to ſatisfy themſelves with the Juriſdiction 
wo Mod. 84. within which their Actions properly lie. 


pl. 3. Barnes's Notes C. P. 231. Stra, 420, Fol teſc. 3198 2 Stra- 878, Barnard, K. B. 375, 
2 Stra, 89 I, 983, 1121, e 1 - , 
E O) In 


F 


(D) Jn what Caſes to be diſpaupered and to pap 
oſts. 


Y the Orders of the Courts, if the Party admitted to ſue in forma 0:4. Car.g4. 
Pauperis give any Fee or Reward to his Counſel or Attorney, or 
make any Contract or Agreement with them, he ſhall from thenceforth 
be diſpaupered, and not bz attzrwards admitted again in that Suit to pro- 
ſecute in forma Fauperis. | 
Alio, if it thall be made appear to the Court, thet any Perſon prole- 0,4, Car. 5. 
cuting in forma Pauperis hath ſold or contracted for the Benefit of the Suit, 
or any Parr thereof, while the ſame depends, ſuch Cauſe thall be from 
thenceforth totally diſmiſſed the Court. 
It is ſaid, that if a Pauper gives Notice of Trial, and does not proceed, 2 Salk. 506. 
he ſhall be diſpaupered. f | pl. 1. | 
In the Statute 23 H. 8. cap. 15. there is a Proviſion, That whoever - 
* ſues in forma Pauperis ſhall (a) not pay Coſts, but ſhall ſuffer ſuch () Though 
« other Puniſhment as the Judge of the Court ſhall think fit.“ Lands de- 


| ſcead to him 
after Cauſe tried, yet ſhall not pay Coſts. Mod. Rep. in Law & Ez, 344. 


But notwithſtanding this Statute, if be be diſpaupered or nonſuited, 8 k. 
the (6) uſual Practice is to tax the Coſts, and for Non-payment to order pl. 1. 825 
him to be whipped, ö . Style 386. 


(5) But tho* 
the uſual Courſe in ſuch Caſes is to tax the Coſts, and if not paid to whip the Plaintiff, yet upon 


Conſideration of the Circumſtances of the Caſe, it is in the Difcretian of the Court to ſpare both. 
Sid, 261, And per Holt C. J. on Motion to Whip a Pauper who had been nonſuited, there is no 
Officer tor thac Purpoſe, nor did he ever know it done, 2 Salk, 506. pl, 1, 


A. brought a Bill in forma Pauperis, to which the Defendant put in a Abr. Ed. 125. 
Plea and Demurrer, which were both over-ruled ; and it was inſiſted upon, 
that he thould have no Coſts, being at none; but my Lord Somers, after 
long Debate and Inquiry of all the antient Counſel and Clerks, who agreed 
that he ſhould have Coſts, ordered him his Coſts (c) like other Suitors ; for 
though he is at no Coſts, or but {mall Coſts, yet the Counſel and Clerks do 


not give their Labour to the Defendant, but to the Pauper. () a vide 
P E R ] URY. Chan, 219- 
where a 


Pauper having a Decree to recover with Cofts, it was held on Motion per Curiam to be unreaſona- 
ble, that any one ſhould have more Coſts than he was out of Pocket; and thereupon ordered the 
Plaintiff and his Solicitor to make Oath before the Mafter, and what they ſwore they had paid, 
or were to pay, was to be allowed, but no farther 1. 


_ = 
— * * _ - _ * py 1 — a 2 — > _ 


t Coils cannot be given againſt a Pauper Leſſor of the Plaintiff, for not going on to Trial; if 
vexatious, he may be diſpaupered. Notes v. Watts. Fort. 319, —— But if Cofts are taxed, he 
ſhall pay them before he try tune Cauſe, S. C. Stra. 420.—Pauper ſhall not pay Coſts, though 
diſpaupered; if taken on Execution for Coſts, he ſhall be diſcharged on Motion. Solomon v, 
Aynel 11 Geo, Fort. 320,——lf Pauper is nonſuited on a Slip of the Attorney, notwithſtanding 
which Defendent might have gone into the Merits, the Court will not ſtay Proceedings in ano- 
ther Action till he pays the Colts of the former, Win er v. Show. M. 4 Geo, 2. Stra. $878, —— 
If Pauper is nonſuited, brings a ſecond Action, and recovers, Coſts of the firſt ſhall not be de- 
ducted out of the Recovery in the ſecond, Butler v. Inneys, H. 4 Geo, 2. Stra. 891.— If 
Pauper gives ſeveral Notices, and does not go on to Trial, the Court will not reſtrain him from 
going on to Trial till he has paid Coſts of former Notices, but they will make an Order to diſ- 
pauper him niſi, Taylor v. Lew. T. 7 Geo. 2. Stra. 983. Defendant on an Indittment may 
be admitted in forma Pauperis. Rex v. Wright, P. 9 Geo. 2. Stra. 1041. Ca. B. R. Temp. 
Hardw, 211, 253. In an Action he cann t. Barnes 328.— ff Defendant in Ejectment ob- 
tains Trial at Bar, on conſenting to pay Bar-coſts, and to receive Niff Prius Coſts, and then Leſ- 
ſor is admitted in forma Pauperis, and has a Verdict againſt him; yet he ſhall not pay Coſts be- 
fore he brings another Ejectment. Brittain v. Greenville, M. 13 Geo. 2. Stra. 1121,—0—Ad- 
miſſion in forma Pauperis in Chancery, is not binding on the Officers of B. R. ſo that on an Iſſue 

out 
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P. C. 172. by one who, being lawfully required to depoſe the Truth in any 
Proceeding in a Court of Juſtice, ſwears abſolutely in. a Matter of 
ſome Conſequence to the Point in Queſtion, whether he be believed or 

not. | | | 

Subornation of Perjury by the Common Law is an Offence in procurin 

— —— a Man to take a falſe Oath amounting to Perjury, who actually takes ſack 
Yelv. 72. Oath ; but is ſeems clear, that if the Perſon, incited to take ſuch an Oath, 
Cro. Jac. do not actually take it, the Perſon by whom he was ſo incited is not guilty 
158. of Subornation of Perjury!; yet it is certain, that he js liable to be puniſh- 


| a ob. 39 ed, not only by Fine, but alſo by infamous Corporal Puniſhment, 


Hawk. 
P. C. 197, Fitzgib. $6. See 8 Mod. 286, 12 Mod, 139. Fitzgib, 262, 266, Ld, Raym. 


387, 889, 1039, 1221, 1305. Stra, 70, Barnard, K. B. 11. Stra. 442. 
For the better underſtanding the Nature of Perjury, we ſhall conſider, 


(A) What it is bp the Common Law, and how re- 


ſtrained and puniſhed. 814. . 
(B) How reſtrained and puniſhed by Statute. 815. 


Hawk, P ERJURY by the Common Law is defined a wilful falſe Oath 


(A) What it is by the Common Law, and how re. 
| ſtrained and puniſhed. 


5 Mod, 3 50. 1%, T T zs neceſſary, to conſtitute the Offence Perjury, that the falſe Oath 

I be taken wilfully, vis. with ſome Degree of Deliberation, and not 

merely owing to Surpriſe or Inadyertency, or a Miſtake of a true State of 

| the Queſtion. ; ; wy | 
Hawk. P.C. 2dly, The Oath muſt be taken either in a Judicial Proceeding, or in ſome 

273. and ſe- other Public Proceeding of the like Nature, wherein the King's Honour 

veral Au- or Intereſt are concerned; as before Commiſſioners appointed by the King 

thoritie® to inquire of the Forfeitures of his Tenants, or of defective Titles wanting 

there cited. the Supply of the King's Patents; but it is not material whether the Court, 

in which a falfe Oath is taken, be a Court of Record or not, or whether it 

| b | urt of Equity, or Civi „Ec. or 

. : Whether 


— — — 
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out of Chancery to be tried in B. R. the Party muſt be admitted again, Gibſon v. Marty. T. 
9 Geo, 2. Ca, B. R. Temp, Hardw. 31 1,——The Court may admit Perſons to ſue in forma Pauperis 
at any Time, Langley v. Blackerby. H. 12 Geo, 2. Andr. 306.-—A Perſon convicted of Per- 
jury, and outlawed for Forgery, may be admitted to plead the King's Pardon in forma Pauperis. 
Rex v. Morgan. M. 18 Geo, 2. Stra. 1215.— Defendant on an Attachment for a Contempt, 
is not admitted to defend in forma Pauperis, Rex ver. Pearſon, T. 33 & 34 Geo, 2, 2 Bur, 1039. 
U Plaintiffs are not admitted to ſue in forma Pauperis, unleſs Counſel certifies, that there is 
ſome Foundation for ſuing ; nor Proſecutors to proſecute, unleſs ſome ſpecial Ground is laid for. 


the Motion, Rex v. Clare. H. 2 Geo, 3. 3 Bur, 1 308. 


PL 1 1 U 


whether the Oath be taken in the Face of the Court, or out of it before 
Perſons authoriſed to examine a Matter depending in it ; as before the She- 
Aff on a Writ of — or VER FE wk Jn Relation to the 
Merits of a Cauſe or in a collateral Matter ; as where one, who offers him- 
ſelf to be Bail for another, ſwears that his Subſtance is greater than it is, 
c. but neither a falſe Oath in a mere private Matter, as in making a Bar- 
gain, &c. nor the Breach of a promiſſory Oath, whether public or private, 
are puniſhable as Perjury. 

34ly, The Oath ought to be taken before Perſons lawfully authoriſed Hawk, P. 
to adminiſter” it; for if it be taken before Perſons acting merely in a pri-C- 273-4- 

vate Capacity, or before Perſons pretending to a Legal Authority of ad- Page 813 
miniſtring ſuch Oath, but having in Truth no ſuch Authority, it is not pu- 
niſhable as Perjury ; yet a falſe Oath taken before Commiſſioners, whoſe 
Commiſſion at the Time is in Strictneſs determined by the Demiſe of the 

King, is Perjury, if taken before ſuch Time as the Commiſſioners had No- 
tice of ſuch Demiſe ; for it would be of the utmoſt ill Conſequence in ſuch 
Caſe to make their Proceedings wholly void. 

4%, The Oath ought to be taken by 4 Perſon ſworn to depoſe the Hawk. P, 
Truth; and therefore a falſe Verdict comes not under the Notion of a Per-C-174 
jury, becauſe the Jurors ſwear not to depoſe the Truth, but only to judge 
truly of the Depoſitions of others ; but a Man may be as well perjured by 
an Oath in his own Cauſe, as in an Anſwer in Chancery, or in an Anſwer to 
Interrogatories concerning a Contempt, or in an Affidavit, &c. as by an Oath 
taken by him as Witneſs in another Cauſe. 

5thly, It is not material, whether the Thing ſworn be in itfelf true or Hawk. P. 
falſe, where the Perſon who ſwears it in Truth knows nothing of it, 175 

6:hly, The Oath muſt be taken abſolutely and directly; and therefore if Hawk. P. 


a Man only ſwears as he thinks, remembers or believes, he cannot be guilty C; 175. | 
of Perjury, | 


7thly, The Thing ſworn ought to_be ſome Way material ; for if it be Hawk. P. 
wholly forei m the Purpole, or altogether immaterial, and neither any C. 3754 
Way pertinent to the Matter in Queſtion, nor tending to aggravate or ex- | 
— — nor Ae to induce the res — 
Credit to the ſubſtantial Part of the Evidence, it cannot amount to Perjury, 
becauſe it is wholly idle and inſignificant; as where a Witneſs introduces his 
Evidence, with an impertinent Preamble of a Story concerning previous | 
Facts, no Way relating to what is material, and is guilty of a Falſity as to | 


| ſuch Facts; but it ſeems a reaſonable Opinion, that a Witneſs may be 
guilty of Perjury in Reſpect to a falſe Oath concerning a mere Circum- 
ce, if ſuch Qath have a plain Tendency to corroborate the more mate- 
rial Part of the Evidence; as if in Treſpaſs for ſpoiling the Plaintiff's Cloſe 
with the Defendant's Sheep, a Witneſs ſwears that he ſaw ſuch a Number 
of the Defendant's Sheep in the Cloſe ; and being aſked how he knew them 
to be the Defendant's, ſwears that he knew them by ſuch a Mark, which he 
knew to be the Defendant's, where in Truth the Defendant never uſed any 
fuch Mark. | 
8t/ly, It does not ſeem material, whether the falſe Oath were credited or Hawk. P. 
not, or whether the Party, in whoſe Prejudice it was taken, were in the C- 177. 
Event any ways damaged by it; for the Proſecution is not grounded on the 
Damage to the Party, but on the Abuſe of Public Juſtice, 


(B) How reſtrained and puniſhed bp Statute. 


Y the 5 Elis. cap. . it is enacted, That whoever ſhall unlawfully 
and corruptly procure any Witneſs or Witneſſes by Letters, Re- 

« wards, Promiſes, or by any other ſiniſter and unlawful Labour or Means 
| | | ** whatſoever, 


nne. 


* whatſoever, to commit any wilful and corrupt Perjury in any Matter or 
Cauſe whatſoever depending in Suit or Variance by any Writ, Action, 
Bill, Complaint or Information in any wiſe concerning any Lands, Te- 
* nements or Hereditaments, or Goods, Chattels, Debts or Damages in 
any of the King's Courts of Chancery, Whitehall, or elſewhere, within 
« any of the King's Dominions of England or Wales, or the Marches of 
© the ſame, where any Perſon or Perſons ſhall have Authority by Virtue 

*Page 816 of the King's Commiſſion, Patent or Writ, to hold Plea of Land, or to 
* examine, hear or determine any Title of Lands, or any Matter or Wit- 
« nefſes concerning the Title, Right or Intereſt of any Lands or Tenements, 
or Hereditaments, or in any of the King's Courts of Record, or in any 
Leet, View of Frankpledge or Law, Antieut Demeſne Court, Hundred- 
Court, Court-Baron, or in the Court or Courts of the Stannary in the 
Counties of Devon or Cornwall; or thall unlawfully and corruptly pro- 
cure or ſuborn any Witneſs or Witneſſes, who ſhall be ſworn to teftify 
« in perpetuam rei memoriam, ſhall for ſuch Offence, being thereof 
« lawfully convicted or attainted, forfeit the Sum of 40 J. And if any 
« ſuch Offender, ſo being convicted or attainted, ſhall not have any Goods 
or Chattles, Lands or Tenements, to the Value of 407. that then every 
„ ſuch Perſon ſhall ſuffer Impriſonment by the Space of one Half Year, 
« without Bail or Mainpriſe, and ſtand upon the Pillory, the Space of one 
% whole Hour in ſome Market-Town next adjoining to the Place where the 
« Offence was committed, in open Market there, or in the Market-Town 
« itſelf where the Offence was committed. : 

And Se#. 5. it is further enacted, That no Perſon, being ſo convicted 
« or attainted, ſhall from thenceforth be received as a Witneſs in any Court 
of Record in any of the King's Dominions of England, Wales, or the 
* Marches of the ſame, till ſuch Judgment againſt him ſhall be reverſed 
* by Attaint, or otherwiſe, and that upon every ſuch Reverſal the Party 
* grieved ſhall recover Damages againſt the Party who did procure the 
aid Judgment ſo reverſed to be firſt given, 

And Sed. 6. it is further enacted, “ That if any Perſon or Perſons ſhall 
e either by the Subornation, unlawful Procurement, finiſter Perſwaſion, 
* or Means of any other, or by their own Act, Conſent or Agreement, 
e wilfully and corruptly commit any Manner of wilful Perjury by his or 
their Depoſition in any of the Courts before-mentioned, or being exa- 
„ mined in perpetuam rei memoriam, that then every ſuch Offender being 
* duly convicted or attainted ſhall forfeit 20 J. and have Impriſonment by 
« the Space of fix Months, without Bail or Mainpriſe, and the Oath of 
« ſuch Offender ſhall not from thenceforth be received in any Court of Re- 
cord in England or Wales, until ſuch Judgment ſhall be reverſed, c. 
on which Reverſal the Party grieved ſhall recover Damages in the Man- 
„ner before- mentioned. 

And Seck. 7. it is farther ena ted, That if ſuch Offender ſhall not have 
Goods or Chattels to the Value of 20 J. chat then ſuch Perſon ſhall be ſet 
< on the Pillory in ſome Market-Place within the Shire, City or Borough 
** where the Offence ſhall be committed by the Sheriff or his Miniſters, if 
« jt ſhall fortune to be without any City or Town Corporate; and if it 
« happen to be within any ſuch City or Town Corporate, then by the 
„Head Officer of ſuch City, c. where he ſhall have both Ears nailed.” 

And Sea, 8& g. it is farther enaQted, © That one Moiety of the ſaid 
« Forfeitures ſhall be to the King, and the other Moiety to ſuch Perſon 
as ſhall be grieved, hindered or moleſted by Reaſon of any of the Of- 
« fences before-mentioned, that will ſue for the ſame, &c. and that as 
well the Judge and Judges of every ſuch of the ſaid Courts where any 
« ſuch. Suit thall be, and whereupon any ſuch Perjury ſhall be committed, 
* as allo the Juſtices of Aſſiſe and Gaol-Delivery, and Juſtices of Peace at 
their Quarter-Seſſions both within the Liberties and without, may in- 
* quire of, hear and determine all Offences againſt the ſaid Act. But 


*I 

But it is provided Se#. 11. © That the ſaid Act ſhall no way extend to 
« any Spiritual or Eccleſiaſtical Court, but that every ſuch Offender, as 
« ſhall offend in Term as aforeſaid, ſhall be puniſhed by ſuch uſual and 
4 ordinaryLaws as are uſed in the faid Courts, 

« Provided alſo Sec. 13. that the ſaid Statute ſhall not reſtrain the: Page 817 
« Authority of any Judge having (a) abſolute Power to puniſh Perjury (a) Anuthere 
« before the making thereof, but that every ſuch Judge may proceed in the Court 
« the Puniſhment of all Offences puniſhable before the making of the ſaid of King's 
« Statute, in ſuch wiſe as they might have done and uſed to do to all Pur. Bench. Sc. 
« poſes, ſo that they ſet not on tne Offender leſs Puniſhment than is con- CON 


« tained in the ſaid Act.“ dictment or 
Information 


of Perjury, or Subornation of Perjury at Common Law, may not only ſet a diſcretionary Fine on 
the Offender, but alſo condemn him to the Pillory, without making any Inquiry concerning the 
Value of his Lands or Goods, Hawk, P. C. 178. 


In the Conſtruction of this Statute the following Opinions have been 
holden : | 

That every Indictment or Action on this Statute muſt exactly purſue 
the Words of it; and therefore if it alledge, that the Defendant depoſed oro. x1; * 
ſuch a Matter falſo & deceptive, or falſo & corripte, or falſo & woluntarie, 145. 
without ſaying voluntarie & corrupte, it is not good, though it conclude, that Hetl. 12. 

c Voluntarium & corruptum commiſit perjurium contra formam Statuti, Ic. Savil. 43. 
Alſo it is (5) faid to be neceſſary expreſly to ſhew, that the Defendant was re + +4 
ſworn ; and that it is not ſufficient to ſay, that tacto per ſe ſacro Evangelis Show. 1 = 


depoſuit. * 534. 
Pl. 1. 
Skin. 403. pl. 39. (3) Cro, Eliz, 105. 


But there is no Need to ſhew, whether the Party took the falſe Oath 3 Bulſt. 147. 
through the Subornation of another, or of his own Act, though the Words 
of the Statute are, If Perſons by Subornation, &c. or their own Ad, &c. 
ſhall commit wilful Perjury ; for there being no Medium between the 
Branches of this Diſtinction, they ſeem to be put in ex abundanti, and to 
expreſs no more than the Law would have implied, and therefore operate 
nothing. 

It bath been adjudged, that a Man cannot be guilty of Perjury within 
this Statute, in any Caſe wherein he may not poſſibly be guilty of Suborna- 5 Co. 99. 
tion of Perjury within it; for it is reaſonable to give the whole Statute the Cro. Jac, 
fame Conſtruction; neither can it be well intended, that the Makers of the 2 p 
Statute meant to extend its (c) Purview farther as to Perjury, which they 2 78 — 
ſeem to eſteem the lefſer Crime, than to Subornation of Perjuxx. whic  Yelv, 120, 
they ſeem to eſteem the greater; and therefore fince the Clauſe concerning ro. Elie, 
—— of Perjury mentioning only Matters depending by Writ, Bill, 148. 
Plaint or Information, concerning Hereditaments, Goods, Debts or Dama- * 1 
ges, &c. extends not to Perjury on an IndiQtment or Criminal Information ch See ob- 
the Clauſe concerning Perjury, though penned in more general Words, has ſerv. on Stat. 
been adjudged to come under the like Reſtriction: Alſo ſince the Clauſe 77. 
concerning Subornation of Perjury relates only to Perjury by Witneſſes, 
that concerning Perjury ſhall extend only to the like Perjury; and therefore 
not to Perjury in an Anſwer in Chancery; or in Swearing the Peace againſt 
a Man; or in a Preſentment by a Homager in a Court-Baron; or in a 
Wager of Law, or in Swearing before Commiſſioners of Inquiry of the 
King's Title to Lands; and, by the Opinions of ſome, a falſe Affidavit 
againſt a Man in a Court of Juſtice is not within the Statute ; but if ſuch 
Affidavit be by a third Perſon, and relate to a Cauſe depending in Suit be- 
fore the Court, and either of the Parties in Variance be grieved, hindered 
or moleſted, in Reſpect of ſuch Cauſe, by Reaſon of the Perjury, it may 
ſtrongly be argued that it is within the Puryiew of the Statute ; alſo it * 
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the better Opinion, that a falſe Oath before the Sheriff on a Writ of In- 
quiry of Damages is within the Statute, 

Hawk P. C. It hath been collected from the Clauſe which gives an Action to the 
"oh — Party grieved, that no falſe Oath is within the Statute, which doth not 
Aities ene give ſome Perſon a juſt Cauſe of Complaint ; and therefore, that if the 
cited. Thing ſworn be true, though it be not known by him that ſwears it to be 
* Page818 *ſo, the Oath is not within the Statute, becauſe it gives no juſt Cauſe of 
Complaint to the other Party, who would take advantage of another's Want 
of Evidence to prove the Truth ; alſo from the ſame Ground no falſe Oath 
can be within the Statute, unleſs the Party againſt whom it was ſworn ſuf- 
fered ſome Diſadvantage by it ; and therefore in every Proſecution on the 
. +Pidebelow Statute, you muſt ſet forth + the Record wherein you ſuppoſe the Perjury 
n. to have been committed, and muſt prove at the Trial, that there is ſuch a 
Record, either by actually producing it, or an atteſted Copy; alſo in the 
Pleadings you muſt not only ſet forth the Point wherein the falſe Oath was 
taken, but muſt alſo thew how it conduced to the Proof or Diſproof of the 
Matter in Queſtion ; and if an Action on the Statute be brought by more 
than one, you muſt ſhew how the Perjury was prejudicial to each of the 
Plaintiffs ; but it ſeems that a Perjury, which tends only to aggravate or ex- 
tenuate the Damages, is as much within the Statute as a Perjury that goes 
directly to the Point in Ifſue ; and a Perjury, in a Cauſe wherein an erro- 
neous Judgment is given, is a good Ground of a Proſecution upon the Sta- 

tute till the Judgment be reverſed f. b 


on Perjury 

in an Anſwer in Chancery, it is not neceſſary to prove the Identity of the Perſon who ſwore it, 

nor that any Perſon ſwore it; it is ſufficient if his Hand- writing be proved, and that the Maſter 

| Proves that the Jurat was ſubſcribed by him, (the Maſter) as being ſworn before him, Rex v. 
s. T. 1 Geo, 3. 2 Bur. 1189. 


2 Hal. Hiſt. If Perjury be committed, that is within this Statute, but coneludes not 
T. C. 191.2. contra formam Statuti; yet it is a good Indictment at Common Law, but 
not to bring him within the Corporal Puniſhment of the Statute. | 
By the 2 Geo. 2. cap. 25. ſe#. 2. the more effectually to deter Perſons 
from committing wilful and corrupt Perjury, or Subornation of Perjury, it 
is enacted, That, beſides the Puniſhment already to be inflicted by Law 
« for ſo great Crimes, it ſhall and may be lawful for the Court or Judge 
« before whom any Perſon ſhall be convicted of wilful and corrupt Perjury, 
« or Subornation of Perjury, according to the Laws now in Being, to order 
« ſuch Perſon to be ſent to ſome Houſe of Correction within the ſame 
« County, fora Time not exceeding ſeven Years, there to be kept to hard 
Labour during all the ſaid Time, or otherwiſe to be tranſported to ſome 
4% of his Majeſty's Plantations beyond the Seas, for a Term not exceeding 
„ ſeven Years, as the Court ſhall think moſt proper; and therefore Judg- 
« ment ſhall be given, that the Perſon convicted ſhall be committed or 
' & tranſported accordingly, over and beſides ſuch Puniſhment as ſhall be ad- 
«« judged to be inflicted on ſuch Perſon agreeable to the Laws now in being; 
« and if Tranſportation be directed, the ſame ſhall be executed in ſuch 
«. Manner as is or ſhall be provided by Law for the Tranſportation of 
« Felons; and if any Perſon ſo committed or tranſported ſhall voluntarily 
i eſcapeor break Priſon, or return from Tranſportation before the Expi- 
« ration of the Time for which he ſhall be ordered to be tranſported, as 
* aforeſaid, ſuch Perſon being lawfnlly convicted ſhall ſuffer Death as a 
. 0 Felon without Benefit of Clergy, and ſhall be tried for ſuch Felony in the 
[By 23 Ce. County where he ſo eſcaped, or where he ſhall be apprehended ||. 


2. c. 11. | 
In Information or Indictment, it is ſufficient to ſet forth the Subſtance of the Offence, and be- 
fore what Court or Perſon, with Averment of the Authority to adminiſter the Oath, and 
Averment to faiſify the Matter wherein Pecjury is aſſigned, without ſetting forth the Proceedings 
or the Authority.— 80 for Subornation.— Juſtices of Aſſize may order a Witneſs to be proſe- 
cuted, zud affign Counſel ; and the Proſecution (hail be without Tax, Duty, or Fee, 


PIRACY. 


8 nt . 1 


"PIRACY. uw 


IRACIES and Depredations at Sea are Capital Offences, by the staunt. P. C. 
P Civil Law; alſo Piracy is ſaid to have been puniſhable at Common 10. 

Law, before the 25 E. 3. flat. 5. cap. 2. as Petit Treaſon, if com- zInſt. 112, 
mitted by a. Subject, and as Felony if committed by a Foreigner; but it p _ _ 
ſeems agreed, that after that Statute, by which all Treaſon is confined to 350. has 
the Particulars therein ſer down, it was cognizable only by the Civil Hawk. P. C. 
Law. | 98. 

But this proving very inconvenient, becauſe by that Law no Offender 
ſhall have Judgment of Death without his own Confeffion, or dire& Proof 
by Eye-W'itneſſes, it was enacted by 28 H. 8. cap. 15. That all Felo- 
« nies and Robberies, Ic. upon the Sea, or in any Haven, River, Creek 
« or Place where the Admiral or Admirals have or pretend to have Power, 
« Authority or Juriſdiction, ſhall be inquired, tried, heard, determined 
« and judged in ſuch Shires and Places in the Realm as ſliall be limited by 
« the King's Commiſſion or Commiſſions to be directed for the ſame, im 
« like Form and Condition as if any ſuch Offence or Offences had been 
« committed or done in or upon the Land; and ſuch Commiſſions ſhall be . 
had under the King's Great Seal, directed to the Admiral or Admirals, 
« or to his or their Lieutenant Deputy and Deputies, and to three or four 
« ſuch other ſubſtantial Perſons as ſhall be named or appointed by the Lord 
Chancellor of England for the Time being, from Time to Time and as 
« oft as Need ſhall require, to hear and determine ſuch Offences after the 
*«* common Courſe of the Laws of this Land uſed for Felonies, and Robbe- 
« ries, Ic. done and committed upon the Land within this Realm. | 
And it is farther enacted by the faid Statute, © That if any Perſon or = 
« Perſons happen to be indicted for any ſuch Offence done or hereafter 1 
6 to be done upon the Seas, or in any other Place above limited, that then 
* ſuch Order, Proceſs, Judgment and Execution thall be ufed, had, done 
and made to and againſt every fuch Perſon and Perſons, ſo being indicted, 
« as againſt Felons, &c. for any Felony, Cc. upon the Land, by the 
„% Laus of the Land is accuſtomed. — 
And it is further enacted by the faid Statute. That fuch as ſhall be 
« convict of any ſuch Offence by Verdict, Confeſſion, or Proceſs by Au- 
* thority of any ſuch Commiſſion, ſhall have and ſuffer ſuch Pains of Death, 
« Loſſes of Lands, Goods and Chattels, as if they had been attainted and 
convicted of ſuch Offence done upon the Land, and alſo that they ſhall 
* be excluded from the Benefit of the Clergy.” | 
In the Conſtruction of this Act the following Opinions have been 
holden : | | | 
That it docs not alter the Nature of the Offence, ſo as to make that, 3 Inſt. 112. 
which was before a Felony only by the Civil Law, now become Felony 2 Hal. Hit. 
by the Common Law; for the Offence muſt ſtill be alledged as done upon P. C. 370. 
the Sea, and is no way cognizable by the Common Law, but only by Vir- 
tue of this Statute; which, by ordaining that in ſome Reſpects it ſhall have 
the like Trial and Puniſhment as are ufd for Felony at Common Law, 
ſhall not be carried ſo far as to make it alſo agree with it in other Particulars 


which are not mentioned; and from hence (a) it follows that this Offence («)Moor7 5g | 


remains as before, of a ſpecial Nature, and that it ſhall not be included 3 Inſt. 112. 


in a General Pardon of all Felonies, 0 — HR, 
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* page 820 From the ſame Ground alſo it follows, That no Perſons ſhall in reſpe& 
3 Inſt. 112. of this Statute be conſtrued to be or puniſhed as Acceſſories to Piracy before 
Hawk. F. or after, as they might have been, if it had been made a Felony by the 
6498+ | Statute, whereby all thoſe would incidentally have been made Acceſſories 
; in the like Caſes in which they would have been Acceffories to a Felony at 
i Common Law ; and from hence it follows, that Acceſſories to Piracy be. 
ing neither expreſly named in the Statute, nor by Conſtruction included in 
it, remain as they were before, and were triable by the Civil Law, if their 
Offence were committed on the Sea; but if on the Land, by no Law, un- 
til 11 © 12 V. z. cap. 7. for 2 F 3 E. 6. cap. 24. which provides againſt 
Acceſſories in one County to a Felony in another, extends not to Acceſſo- 
ries to an Offence committed in no County, but on the Sea; but by the 
faid Statute of 11 & 12 V. 3. cap. 7. they are triable in like Manner as 
the Principals are by the Statute of 28 H. 8. cap. 15, 
3 Inſt, 112. From the ſame Ground alſo it follows, that an Attainder for this 
Hawk. P. Offence corrupts not the Blood, in as much as the Statute only ſays, that 
C. 99 the Offender ſhall ſuffer ſuch Pains of Death, Cc. as if he were attainted 
of a Felony at Common Law, but ſays not that the Blood ſhall be cor- 
rupted, 4 3 ; | 
3 Inſt. 114. Yer it has been reſolved, that an Offender ſtanding Mute on an Arraign- 
Dyer 241. ment, by Force of this Statute, ſhall have Judgment of Paine fort & dure; 
4 49, 308, hr the Words of the Statute are, That a Commiſſion Mall be directed, &c. 
Fr 73. to hear and determine ſuch Offences after the cummon Courſe of the Laws of the 
Land. £ | 
3 Inſt. 112, It has been holden, that the Indictment for this Offence muft alledge 
Rol. Rep. the Fact to be done on the Sea, and muſt have both. the Words Felonice 
4 p and Piratice ; and that no Offence is 1 by Virtue of this Act as 
0 3 Piracy, which would not have been Felony if done on the Land, and con- 
ſequently that the Taking of an Enemy's Ship by an Enemy is not within the 


Statute. 


'Moor-755. 
Rol. Rep. Ports within the Body of a County, becauſe they are and always were cog- 
175. nizable by the Common Law. 75 

Hawk. P. a 
* C. 100. . 3 6 : * eb Þ 
11 & 12 W. By the 11 12 . z. cap. 7. it is enacted, That all Piracies, Felonies 


3. c. 7. and Robberies committed in or upon the Sea, or in any Place where the 
Made per- 6 Admiral has Juriſdiction, may be tried and determined at Sea, or upon 
8 by 6 « the Land in any of his Majeſty's Iſlands or Plantations, Qc. to be ap- 
1 E pointed by the King's Commiſſion under the Great Seal or the Seal of 
pak the Admiralty, directed to any of the Admirals, Ec. and fuch Perſons 
and Officers by Name or for the Time being, as his Majeſty ſhall think 
« fit, whe ſhall have Power jointly or ſeverally, by Warrant under Hand 
. and Seal of any of them, to commit any Perſon againſt whom Informa- 
tion of any ſuch Offences ſhall be given upon Oath, and to call a Court 
« of Admiralty, which ſhall conſiſt of ſeven Perſons at the leaft, and ſhall 
proceed in the Trial of the ſaid Offenders according to ſuch Directions 
« 25 are ſet forth at large in the ſaid Statute. 
And it is farther enacted by the ſaid Statute; Seck. 8. That if 
any of his Majeſty's .natural-born SubjeQs or Denizens of is King- 
dom ſhall commit any Piracy or Robbery, or any Act of Hoſtility, 
* againſt other his Majeſty's Subjects upon the Sea, under Colour of any 
« Commiſſion from any Foreign Prince or State, or Pretence of Autho- 
« rity from any Perſon whatſoever, ſuch Otfender and Offenders, and 
« every of them, ſhall be deemed, adjudged and taken to be Pirates, Fe- 
„ lans and Robbers, and they and every of them, being duly convicted there- 
« of according to this Act, or the aforeſaid Act of 28 H. 8. cap. 1 5. ſhall 
have and ſuffer ſuch Pains of Death, Loſs of Lands, Goods and Chattels, 


* a; Pirates, Felons and Robbers upon the Seas onght to have and ſuffer. 
ä | And 


7 2. 


It is agreed, that this Statute extends not to Offences done in Creeks or 


re. KK ©: 
And it is further enacted by the ſaid Statute, ©* That if any Commander e Page 821 
© or Maſter of any Ship, or — Seaman or Mariner, ſhall in any Place, | 
« where the Admiral hath Juriſdiction, betray his Truſt and turn Pirate, | 
„Enemy or Rebel, and piratically and feloniouſly run away with his gr 
their Ship or Ships, or any Barge, Boat, Oxdnance, Ammunition, Goods 
or Merchandize, or yield them up voluntarily to any Pirate, or bring 
any ſeducing Meſſage from any Pirate, Enemy vr Rebel, or conſult, 
combine or confederate with, or attempt or endeavour to corrupt any 
„Commander, Maſter, Officer or Mariner, to yield up or run away with 
„any Ship, Goods or Merchandize, or turn Pirate, or go over with Pirates, 
ot if any Perſon ſhall lay violent Hands on his Commander, whereby to 
« hinder him from fighting in Defence of his Ship and Goods committed 
* to his Truſt, or that ſhall confine his Maſter, or make, or endeayour 
to make, a Revolt in his Ship, ſhall be adjudged to be a Pirate, Felon 
© and Robber, and being convicted thereof according to the Directions of 
« this AQ, ſhall bave and ſuffer Pains of Death, Loſs of Lands, Goods 
« and Chattles, as Pirates, Felons and Robbers upon the Seas ought to 
have and ſuffer, 
And it is farther enacted by the ſaid Statute, ** That all and every Perſon 
„and Perſons whatſvever, who ſhall either on the Land or upon the Seas 
« wittingly and knowingly ſet forth any Pirgte, or aid and aſſiſt, or main- 
** tain, procure, command, counſel or adviſe any Perſon or Perſons what- 
« ſoever to do or commit any Piracies or Robberies upon the Seas, and 
** ſuch Perſon and Perſons ſhall thereupon do or commit agy ſuch Piracy 
or Robbery, then all and every ſuch.Rerſon or Perſons whatſoever ſo as 
« aforelaid ſetting forth any Pirate, or aiding or aſſiſting, maintaining 
* procuring, commanding, counſelling or adviſing the fame, either on the 
" Land or upon the Sea, ſhall be adjudged to be Acceſſory. to ſuch Pira- 
ey and Robbery done and committed. And farther, that after any Pi- 
*« racy or Robbery is or ſhall be committed by any Pirate or Robber what- 
4 ſoever, every Perſon or Perſons, who, knowing that ſuch Pirate or Rob- 
* ber has done or conMitted ſuch Piracy and Robbery, ſhall, upon the 
Land or upon the Sea, receive, entertain or conceal any ſuch Pirate or 
i« Robber, or receive or take into his Cuſtody any Ship, Veſſel, Goods or 
« Chaitels which have been by any ſuch Pirate or Robber piratically and 
'« feloniouſly taken, ſhall be by this Statute likewiſe adjudged to be Acceſ- 
ſory to ſuch Piracy and Robbery, and that all ſuch Acceſſories to ſuch 
Piraciẽs and Robberies ſhall. be inquired of, heard and determined, and 
'* adjudged according to the common Courſe of the Law, according to 
the ſaid Statute of 28 H. 8. cap. 15 as the Principals of ſuch Piracies 
and Rabberies may be, and no otherwiſe, and being thereupon attainted 
«+ ſhall ſuffer ſuch Pains of Death, Loſs of Lands, Goods and Chattels and 
in like Manner as the Principals of ſuch Pifacies, Robbeties and Felonies 
* ought ts ſuffer according to the ſaid Statute of 28 H. 8. cap. 15. which 
is declared to be in full Force; any Thing in this Act to the contrary 


** notwithſtanding. 


And by 4 Geo. 1. cap. 11. * All Perſons, who ſhall commit any Offence 4 Geo, 1. e. 


* for which they ough# to be adjudged Pirates, Feigns or Rbbbers, by 1. 
* 11 and 12 V z. cap. 7. may be tried and judged for every ſuch Offence, 
according to the Form of 28 H. 8. cop. 15. and ſhall be excluded from 


« their Clerpy. - 


By the 8 Geo. 1. cap. 24. forthe more eſfectual Suppreſſing of Piracy, 8 Geo. 1. e. 


„it is declared and enatted. * That if any Commander or Maſter of. an) 34, perbe. 


„Ship br Veſſel, or any other Perſon or Perſons, ſhall any wiſe trade ud byGeo. 


| 6 wi any Pirate by ruck, Barter, Exchange, or in any other Manher, e. = 
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18 Geo. 2. e. 36. Perſons committing Hoftilities, or aiding Enemies at Sea! may be tried as Fira:ez. 


And ſee 32 Geo. 2. c. 25. forpreventiog Piracics and Robveries hy Crews of private Ships of Wac. 
, 7 > * 85 . 8 * 41 or » * 
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© or ſhall furniſh any Pirate, Felon or Robber upon the Seas with any Am- 
munition, Proviſion or Stores of any Kind, or ſhall fit out any Ship or 
*Page$22 ©* ® Veſſel knowingly, and with a Deſign to trade with or ſupply, or cor- 
s reſpond with any Pirate, Felon or Robber upon the Seas; or if any Per- 
© ſon or Perſons ſhall any ways conſult, combine, confederate or Corre- 
„ ſpond with any Pirate, Felon or Robber on the Seas, knowing them to 
* be guilty of any ſuch Piracy, Felony or Robbery ; fuch Offender and Of- 
** fenders, and every of them, ſhall in each and every of the ſaid Caſes be 
« deemed, adjudged and taken to be guilty of Piracy, Felony and Rob- 
% bery, and he and they ſhall and may be inquired of, tried, heard and ad- 
* judged of and for all or any of the Matters aforeſaid, according to the Sta- 
„ tute made 28 f. 8. cap. 15. for Pirates, and the Statute made 11 & 12 
WV. 3. cap. 7. and he and they, being convicted of all or any of the Mat- 
* ters aforeſaid, ſhall ſuffer ſuch Pains of Death, Lois of Lands, Goods 
and Chattels, as Pirates, Felons and Robbers upon the Seas ought to 
* ſuffer; and in cafe any Perſon or Perſons belonging to any Ship or Veſſel 
*© whatſoever, upon meeting any Merchant Ship or Veſſel on the High 
«*« Seas, or in any Port, Haven or Creek whatſoever, thall forcibly board or 
enter into ſuch Ship or Veſſel, and though they do not ſeize and carry 
* off ſuch Ship or Veſſel, ſhall throw over-board or deſtroy any Part of the 
„Goods or Merchandizes belonging to ſuch Ship or Veſſel, the Perſon 
« and Perſons, who ſhall be guilty thereof, ſhall in all Reſpeas be deemed 
and puniſhed as Pirates as aforeſaid. 
And Sed. 2. it is farther enacted, That every Ship or Veſſel, which 
« ſhall be fitted out with a Deſign to trade with, or ſupply or correſpond 
„with any Pirate, and all and every Goods and Merchandizes put on 
„Board the ſame for any Intent or Purpoſe to trade with any Pirate, Fe- 
„ Jon or Robber on the Seas, ſhall be ip/o A forfeited; one Moiety 
* thereof to the Uſe of the King's Majeſty, his Heirs and Succeſſors, the 
other Moiety to the Perſon or Perſons who ſhall firſt make Diſcovery, 
and give Information of ſuch Intent or Deſign; and ſuch Perſon or Per- 
* fons, who ſhall firſt make ſuch Diſcovery, ſhall and may ſue for and 
** recover the ſaid Ship or Veſſel, and all and every the Goods and Mer- 
* chandizes on board the fame, in the High Court of Admiralty, 
And Se 3. Whereas there are ſome DefeQs in Laws for bringing 
% Perſons who are Acceſſories to Piracy and Robbery upon the Seas to 
* condign Puniſhment, if the Principal who committed ſuch Piracy and 
* Robbery is not or cannot be apprehended and brought to Juſtice ; be it 
* theretore enacted, That all and every Perſon and Perſons whatſoever, 
„ho by the ſaid Statute made 11 & 12 V. 3. cap. 7. are declared to be 
* Acceſſory or Acceſſories to any Piracy or Robbery therein mentioned, 
* are hereby declared and ſhall be deemed and taken to be principal Pi- 
rates, Felons and Robbers, and ſhall and may be inquired of, heard, 
determined and adjudged in the fame Manner, as Perlons guilty of 
** Piracy and Robbery may and ought to be inquired of, tried, heard, de- 
*© termined and adjudged by the ſaid Statute 11 & 12 J. 3. cap. 7. and 
being thereupon attainted and convicted ſhall ſuffer ſuch Pains of Death, 
«« Loſs of Lands, Goods and Chattels, and in like Manner, as Pirates and 
** Robbers ought by the ſaid Act to ſuffer. 
And Sed, 4. it is farther enaQted, ** That all and every Offender or Of- 
** fenders convicted of Piracy, Felony or Robbery, by Virtue of this AQ, 
* ſhall not be admitted to have the Benefit of Clergy, but be utterly ex- 
„ cluded of and from the fame. | 
And Sect. 5. To the End that a farther Encouragement may be given 
** to all Seamen and Mariners to fight and defend their Ships from Pirates, 
dit is farther enacted, That in caſe any Seaman or Mariner on Board 
any Merchant Ship or Veſſel, or any other Ship or Veſſel, ſhall be 
** maimed in Fight againſt any Pirate, every ſuch Seaman and Mariner, 
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« ypon due Proof of his being maimed in ſuch Fight, ſhall not only have 
« and receive the Rewards already appointed by a Statute made the 22 & 
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« Merchant Ships, and for the Increaſe of good and ſerviceable Seamen, but 
e alſo ſhall be admitted into, and provided for in Greenwich Hoſpital, pre- 
« ferable to any other Seamen or Mariner, who is difabled from Service or 
getting a Livelihood merely by his Age. | 

And by Se#. 6. it is further enacted, That in caſe any Commander, 
“% Maſter or other Officer, or any Seamen or Mariner of any Merchant 
Ship or Veſſel, which carries Guns and Arms, ſhall not, when they are 
attacked by any Pirate, or by any Ship or Veſſel on which any ſuch Pi- 
rate is on Board, fight and endeavour to defend themſelves and their 
ſaid Ship or Veſſel from being taken by the faid Pirate, or ſhall utter 
* any Words to diſcourage the other Mariners from defending the Ship, 
and by Reaſon thereof the ſaid Ship or Veſſel ſhall fall into the Hands 
«* of ſuch Pirate, then and in every ſuch Caſe, every ſuch Commander or 
Maſter, or other Officer, and every Seaman or Mariner, who ſhall not 
* fight and endeavour to defend and fave the ſaid Ship or Veſſel, or who 
** ſhall utter any ſuch Words as aforeſaid, thall loſe and forfeit all and 
every Part of the Wages due to him and them reſpectively to the Owner 
and Owners of the ſaid Ship or Veſſel, and ſhall not be permitted to 
** ſue for or recover the ſame, or any Part thereof, in any Court either of 
„Law or Equity, and as a further Pnniſhment ſhall ſuffer fix Months Im- 
** priſonment. 

And by Se, y. © For Prevention of Seamen or Mariners deſerting Mer- 
** chant Ships or Veſſels Abroad in the Plantations, or in any other Parts 
beyond the Seas, which is the chief Occaſion of their _ Pirates, and 
of great Detriment to Trade and Navigation, and is chiefly occaſioned 
** by the Owner or Owners of Ships or Veſſels paying Wages to the Sea- 
„men or Mariners when abroad, it it enacted, That no Maſter or Owner of 
any Merchant Ship or Veſſel ſhall pay or advance, or cauſe to be paid or 
* advanced to any Seaman or Mariner, during the Time he ſhall be in 
Parts beyond the Seas, any Money or Effects upon Account of Wages, 
* exceeding one Moiety of the Wages which ſhall be due at the Time of 
* ſuch Payment, until ſuch Ship or Veſſel ſhall return to Great Britain or 
* Treland, or the Plantations, or to ſome other of his Majeſty's Dominions 
* whereto they belong, and from whence they were firſt fitted out; and if 
any ſuch Maſter or Owner of ſuch Merchant Ship or Veſſel ſhall pay or 
* advance, or cauſe to be paid or advanced any Wages to any Seaman or 
Mariner above the ſaid Moiety, ſuch Maſter or Owner ſhall forfeit and 
pay double the Money he ſhall fo pay or advance, to be recovered in 
the High Court of Admiralty by any Perſon who ſhall firſt diſcover and 
** inform for the ſame.” 
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